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Watcr-cc-3 

Water-course. 

sSi ™ 0 r isoMS ' FBAOT ' 

trLENT USE of. 

Well. 

Wharfage. 

Wharfinger. 

whiffing. 

Whipping Act (VI o£ 18&D- 
Widow. 

Wife 

WILD ANIMALS. 

WILL. 

1 Execution 

2 Attest vtiox 
3. Poem of Wiee. 

.} X© creATrrs Vhe 
5 V AUDITS OF V HE. 

A REVOCATION*. 

INFECTION OF V’EEE 
S. Restsciwiov m Executo 

O COSSTECCIIOX. ,„ 00x 

WILLS ACT (XXV OF 1838). 

Windows or doors 
Withdrawal of appeal. 

WraBUKAWAX. OP SOM. 

witness-civil CASES. 


Wagering contract. 

Wage 0 - 

Waging war AGAINST THE 

WAGING ™AR 

qxjeen. 

waiver. 

W ajih-ul-nr /• 

Wakf. 

warrant. 

^ISSt op AEBEST. 

1 Cute Cases. 

. » ““^OP attoekep. 

WAlfflAHT OP MmJTM33BT . 

^1525 or ESECCTIOU. 

Warranty, Breach oL 

Warranty of Stic. 

Washerman. 

WASTE. 



j ^SES OT MSSES. 

t- OF Witnesses. 

C SSlxIOK OF WITNESSES 

„.«0X AXD Weight of Evidence 
S* OF WnXESSEt. 

8 1 BI _,raTTWAL CASES. 

WITNESS-CRD^ T0 BK Wit- 

X. PEBSOSS COJIFEtEKT OS 

o SgSSg Withsses 

3 ATOIDHG ■’ r e ***jg^ vxm s OF WITNESSES. 
* gl^Tiox OF WrrSESSES. 

$ t C0 - T * 

VH ?kO=S-EXATII 5ATI 0 > 

«£»»»”» ,K» «»“ « Em °“- 

Working for gain- 
Workman. 
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bale— 

Bait to B3t 

See Jcamncrtoa vt Ctra GW**"®* 
rtsir* Corsri— Osr*M o* B«TUti 
Corsri 

Sri Cm) Dn>*» Pi«*t oi Snt— 
i* Eiacuwos o» nicm. 
y„Ci!i! mrotaSm to« A*')* 1 ’ 0T 
Bnt-smno i«idk Sit* 

St, CiSii ro« Ass***» CT 

jOTm-Siw“ s»n>* £ * ,s 
Ctttt r»ps* -At* i» Txaecrto* 01 
D*c»*s -srrnxo is in Sit* 


SALE FOR ARREARS OF RENT 
-*** ,,M * A ai. 


BALE BY AUCTXOrt 

- Agreement n 


; to bid iigimst 

i ?3— IlitOJJ. Cos 


one mother 

F,t Con»Act Act 

TUCtl-OtSlUttl 

p.L.R,18Botn-3ia 

Auctioneer— l 3 ,*i MJ ft * *•*'<•»« 

fmtfa of tra<l,~C*,t Coa-fi/aa «/ 

nit —An ajent of the defendants mvl' >’ »» 
iflclioi nit » fcid for e ri» n pools (bis Mi »« 
not at the time sec.pteJ b, the i« tia > rtn, but »«< 
referred loth o*n.-i o’ the pteli for approtal ■>■•! 
noclica tfc» » mt arreeini to inch reference The 
con<!.u ns of sale contaretd »•> eUnse stipnWting 
for rich fro-odore. Prtnons to any rtf V Ming 
reetned by the anrtwneers iron their prnnpsls. 
the pf acfpsls ot the morn! b> lira; refused to 
setmoxlni^e the tit of tMr a-rs,. In a »nt 
hrooght by the asclio-ifere to recotcr a loss on a 
re-sale of the go -it the plaintiffs set op a 
of trvfe, whereby it was »tl g«I tbit tt»o bidder 
at soph * site was rot at liberty t» wtblraw bit 
til Unlit a msiosbU timr hvl been ill >wed fo' 
the Snctjmccre tr refer the Ml t-l (he owner «' 
the %oolt. The oily enfenre or tin po! it »■ 
that of an assutaat to the firm of the pUnt.5 
who stated “ that aneb so »rrxn.f*nent hvt ne«i 
heeo TiyodmW." K'U th»t ibe eorditior of n 
omtsmiDg no el»n»* to the effect of the «np 
elsiropd abd there bsSis no nSel.-nt erij/ice thii 
tbe em^e TO so nmrrr«»l „ kMm p rt of the 
cootrset by operstioi of !<w tbrre m oo cor tract 
between the putt™, and thereto-, th it m ntt wonlJ 
Ee- Micsurzta Ltiu. A Co * Ciinoo Sunn 
tCo XL.B,iac*lc,.703 

BALE SOU ARREARS Or RENT. 


t AorSTnor'iWS . ... i 

*. Dxsstutim . . , ! 

*. BitiMinu), 8u» or , I 

*- fusTtoe or Esmrvrsrcss, Sill 


A lacnreaiscsi 


8031 
. 8036 
8036 


8103 
8114 
8114 
8116 
8121 
8121 
8152 
8131 
. 8137 


7 . moan tru tUBEjrtt* or l*c» 

caimt . 

S SrcoruSii* • • * 

0 8r*Wt» PsocJsn Of Sit* 

ID I>no»rr to Snr Sii* - 

11 Srniro ssirs Sit* 

(nj 

(l) IlMOtUllIf 
(e) CtMtR Giocyot . 

12 twin oi imw s«n* 8st« 

Se* Count or Vines . 15 R. 1* R., 34.3 
S,t IJiTfiu I sw — IVtoow — Decent 
iosissr fVu-ow is ncfttiwnys 
Hnin os I'nlosilLT 

110 B L.R.204 
15B.L.R..142. 141 ntjfa 
2. Ic If,, 16 Ca!a, fill 
c tt l5*0t.r*TCT— Sst« ro* itietc) or 

V.tirr . IMI,lM*Ma 
(.ricR, SCale., 853 
Are (.«{< nron ViPUl Rf XT 1 *- 

C0TXST ACT 

te# Bis Jcutcsts— Abimieino**. 

P3 B.L.JL.M0 
firTstinu-Cruttt Cain. 

|3 R L. R, P C, ID 
13 Moore’a l. A.. 314 
X. L. R-, 10 Ca1&. 237 

Effo-t or««ttlnj naldo - 

£<eB»QsLUzxT ACT 13 0 » 23 

[13 Moo-* >8 I. A.. 214 
SB. I, Jl.. P C, 20 
Money paid to protect property 

from— 

Se* Voirxrisr pitwrer 

[L 1*. R, 32 Calc, 28 
X L R. 23 Ca!e„ 303 
LL.l ( .28 Calc. 823 
1 C. W. 428 

F* Tru rot to »et aside-* 

Sir fMsmij — Oimu Cinsri » 

lour raGTi«TT 

[X U TL, £3 Calc* 800 

■ Suit to a-t aside— 

SsrCusorswi — Am* -nr Cossassxs 


X ACT Ylll OP 3335. 

X Procedure -Safe 

-£.«y.Eer. f-i, ./ ,793 _S»!rs of Bn * r 
wider Act Till el IbSa Dir arrears of rent were not 
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SALE FOR ARREARS OF RENT 

— continued, 

I. ACT VIII OF 1835 — continued. 

required to bo according to the procedure laid down 
in Regulation VII of 1799. ‘but according to the 
procedure prescribed by s. 2 of Act VIII of 1835. 
Monoshee r. Abdoob Hossedt . 7 W. R., 297 

2. Effect of sale— Right of pur- 

chaser — Jtmamee tenure. — IVnen rights and interests 
in a talukh were told for arrears of rent under Act 
VIII of 1835, the purchaser obtained no power to 
destroy the itmamae tenure. SooBUBCHtTNDER PATEL 
c. Attub Am 11 "W* !!•> 32 

3. Right of pur- 

chaser — Incumbrances . — A sale of an under-tenure 
under Act VIII of Is. 5 p:\9sed only the right, title, 
and interest of the judgment-debtor, and did not t oid 
the incumbrances created by the old tenant. Manick 
C ntmDER Doss r. Dwaekanauth Doss 

l 2 Hay, 502 

4. Right of pur- 

chaser— Act XI of ISoO, s. 52--- Semite .— The pur- 
chaser of a holding in a kbas meiml sold under Act 
VIII of 1815 could claim the position o privileges 
accorded by ss. 37 and -2 of Act XI of 1859 to pur- 
chasers of permanently settled estates, or of estates 
Eold in districts not permanently settled, sold for 
arrears of revenue. K trash Chuxvf.u Shaha r. 
ShRKNOJIOTEE 1J038EE . 7 W. R, 318 

5. Incumbrances 

— Hotel adari tenure. - The plaintiff hold cri tain lands 
in talukh Q under a lionlndari pottali. Q was sold 
for arrears of rent under Act VIII of 1835, and pur- 
chased by the defendant. After purchase, the defen- 
dant elispo’scssed the plaintiff from his lands, on the 

ground that be bad purchased tlic tnlnlk free fiom all 
incumbrances created by the late d< faulting talukbdar. 
The plaintiff brought this suit to rccovt r p sscssion 
.of liis lands from the defendant. Held tlmt a pur- 
chaser of a tenure under Act VIII of_lS35 did not 
necessarily aequiro is free from all incumbrances. 
Case remanded for trial of the genuineness of the 
plaintiff’s pottali. .Tasmudiiik r. Manser Am 

[6 B. L. B., Ap., 148 : 15 W. R.. 11 

Contra, Dwarkanath Doss r. Manick Chuni eh 

Doss . . . . . .3 W. R, 197 

Ramjeebttn Choivdry v . Peart I, abb M undue 
[4 TV, R., Act X, 30 

6. _____ Right of pur- 

chaser — Attachment — Tender of arrears . — In a suit 
to set aside a sale 5u execution of a decree for arrears 
of rent duo up to Aglirnn 12 2, the plaintiff, "bo 
claimed under a deed of . onditional sale, was held not 
entitled to a decree on the foil wing grounds. He 
was not a registered tenant at tlic time of the sale, 
but ns a sczawal was legally in possession. The 
plaintiff never tendered the arrears for tvbieli the sale*- 
was made. Under Act VIII of 1835, no separate 
attachment of, a mchnl or notification of sale in the 
mofussil is necessary in order fo render the sale valid. 
In this case, not the rights and interests of the de- 
faulter, but the tenure itself, passed for the arrears 

a OB, T 


SALE FOR ARREARS OF RENT 

— continued. 

1. ACT VIII OF 1835 — concluded. 

due upon it. Attachment by tlic appointment of a 
sczawal is no bar to a Bale for arrears due before snch 
attachment. Forbes r. Protap Singh Doogitr 

[7 W. R., 409 

7. : Beng. Reg. VII 

of 1799 — Tuppa right. Extinguishment of. — Semble 
— A tuppa right is annihilated by a sale held tinder 
Act VIII of 1835 and cl. 7, s. 15, Regulation VII 
of 1799. Zeenut Bebee r. Rahatoonissa 

[7 TV. B„ 243 

2. DEFAULTERS. 

8. Disabilities of defaulters— 

Purchase — Beng. Reg. VIII oj 1819 — Sale of paint. 
— A defaulter cannot, under Reg. VIII of 1819, 
purchase a pitni sold on account of his default to 
pay the patni rent, cither in his own name or in that 
of any other person. Mahomed Nassker r. ICishen 
M ohun Goyee . . . W. R., F. B., 92 

0 , Fur base — Sale 

of patni . — Rot merely recorded shareholders, but all 
actual defaulters (such ns joint ) atnidars), are prohi- 
bited from being purchasers of pitni. Gohreb 
Kohue Biiuttaoharjee p. Raj ICishen Nath 

[5 W. R., 108 

10. — — — — — — — - Purchase — Right 

to sue— Suit Ig another defaulting co-sharer to set 
aside sale. — A suit by a Bbarer to set aside a sale 
having been dismissed on the ground that pi .intiff 
being a defaulter the suit would not lie, plaintiff 
brought a second suit to claim possession of liis slnre 
of the dar- patni talukh, on the ground tli it the sale 
roust be inoperative, inasmuch ns the purchaser, a co- 
sharer, was also a defaulter. Held that, until the 
sale was set aside, plaintiff was not in a position to 
claim possession of liis share. Gofuek Kowor, Brut- 
TAcnAEdEE v. Raj Kristo Nath . 14 "W. R., 389 

11. ~ Purchase— Suit bg 

other defaulters to set aside sale — Joint owners — 
Bar-palnidc i — Construcfire trust. — Of three joint 
owners of a dar patni, two held a 4 annas share and 
the third an 8 annas share. Default basing been 
made by all three in the payment of toe rent, the 
pntuidar brought a suit and obtained a decree for 
the arrears. 1 n execution of this decree, proclamation 
was mado that thedar-patm would be sold on the 5 th 
of October 3877. Up io the commencement of the sale 
the 4 annas shareholders were unable to pay their 
proportionate nmo int of the decree ; the 8 annas 
shareholder declined paying bis share, and, when the 
sale took place, he became the purchaser of the dar- 
patui. In a suit broncht by the 4 minassliat-cholders 
to recover their shares from the purchaser the lower 
Appellate Court, renewing the decree of the Co irt of 
first instance, decided in favour of the pliintiffs. 
Meld on second appeal that, the sale haring taken 
place as much through the default of the plaintiffs as 
through the default of the defendant, the former had 
no equity against the latter; and that therefore the 

12 1)2 
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SALE FOR ARREARS OF RENT 


f DEFAII.TEE 

,Uli .fcould hC dMSMJrf. F** l0tl 
r DsMSBW Mra CairnuEt^ ^ r, a calo. 8 

12 Defaulter for p-riod later 

e-wsn^tb. 


3 CADEK TEhTHt>. SALE 0 F-*oe(. M ef 
table tanlew exrcnlien of a decree far «rr«r* of 
rent fo'clrrcn year*. Any forty »W.1eg to Mac x 
ti)c on the croind ot tU bring the propTittOr of the 

under tenure, bad to rt»p1j *»«»*** ITO»U«a. «f 

ts? 

10 Roog Act VIII of 1809, BS . 69, 

6A-P(WfJ«r»~'Vbrr» m ondcr-tcrore h add 

'» eor-par »*„ j and-r the proiiiiau of B'ngal Art Till of ISO h 
-» the part of th* for 1 execution of a decree o'timed by the n mladw for 

p.tmdir who hM paid hiyml to m r» ^ f<r , 3o , l£> „ ,i Jt „pae»te ptopriitor, after Ut- 

V'-' P""* 1 * J / tiolwr for a later I «n of a .tare of the Ulakb In which tbe tenure t» 

carnage*. »* hough hiawlf » a ■* viv,v > -,*>, < the eele it pro peri J conducted. nc*. nodcr 

^ t n*»™ «™ m "'"" rfViJi i : Swito. mw> 

UilBau i>cmD«m« fer*«*MO»*r« TttrttIPA* 

1 [22 W. I?., 530 


3 IM>£8 "LJsT BF' StLE OF 

13 Ben? Act VTOof 1865- 

Jrfl.catio, 0/ Jrt C*o to N yy<« -Brtigal Act 
Till of DCS applid to the 6 «‘ncl of Ichardagga 

14 — e. 30—" rreered at ” 

—Salt —A tile under mr»l Act \ III of 1*05 *■> 
o " proceeding ” trrthnt thi tetain" of a. 3" of <h»* 
Art. DwnsaxaTn 'ns r Cnmot* Mo«ri« 
Him* 12 . R-. 528 

15 Act X Of 1859, a. 105- 

Sale of Iraat/erallt Inurt—Art J e/JS53, » 151 


£>a Effect of aj'-O hilt, a *3 

ttUrt.fef dtltce -Art XoflW,, 103 ~ln ■ «!• 
under »- 105 Art X of 1*59 oJytbe judgmenWcUor'* 
proper* ) 01 pan Mlin • JvCMCSA 

Mari Dm • 6B.L, Jl~, l 

21. — Ttmwrt- 3!ta». 

it}e/-3» ee/ufrwfiea of unmet— Aet J j/ f‘ P, 

# 10J — By the word “ tenor* ” a* oted In *. 105. 
Act X of IBS?. U meant BOt the light or Irterta*. of 
aoj perron In th* land, bat the tcidin? or the InLr- 
1 e*t wbieb ha> breo rnaltd by the leaae. and It L the 
UtterwhiehU atll on • aalenahr a 10J. Tbcrrf <rt 
where A at a aale In deration of » ifirree foe A.tC 


, , , where A at a eatc in ciecntioti cf a iticree for ih.lt. 

^tas.'asssisrsst'ssH > ^ “asysys 

rent, by naceWt of an order i««d oederArtX •»»"»*«»*«* Mdcr-trenr*, >«6lmncnf lathe ena- 

ct 1BS1 eclating to the execution of the dence i fetnatwm <1 enrh eale the taramty raol the tenant 
lit Id that, in n far ai the a it wocU to Ht aiide the for am^.of rent and o'Ulacda Jerrer.nnfrr milch 

order, it wai lamed by the pnxuifln* of a lil of *> ,J thr *° fwrwrae who cmrreje^ ft «, R, 

ArtToflB58 and w», not admmiUe hr reawn of 1 A. wider the cirtnmrtaneea. Bfithe* wgi.twd 
the repeal of the Art ,n « f»r a. irrr.pcc mly of *?,' ‘" n ! ffr » "r “ad* any dep«ct of rent ai. 

thoordcr, theaait angbt to rrcorrr the arconst cf the flowed be a G, Itcnral Art Till of lSaS^-Xfefd 
decree by the eaU of the holding on which the ammr , ‘hat he wu not entitle to recOTer poaKwaion from It 
aetroed, at the time it wit mrtitnled a 103 ot the Sni>£CtfirD Errup • racuo'etra Par Cttowrrrrar 
Art had reeled to he law m three province* and could i [12 2,481:3117 2,01 

uU*r lbe cU,a - E , A ^- K S^^ ‘ OraaH^CBrcTiaaMrrrta fnxn 


1« Teect,,. i, „ 

miadar of »»Je ta earceef ,n» efirrr,, cf C,n> Cert 
~k eammdar who h»d obteined i decree acalnet a 
ttpOxcti teaent for arreare of rent w»e tally jneti- 
Sedln proceeding to tile under a 105 of Art X of 
1*39, Drtwithit*ndbgthe tenure wee purchased nh- 
eeqaentiy to the date of the atoc* decree at a aale in 
execution ot a decree of the Cnl Ccnrt. Scrnoo- 
FUslv Bun Droout. . . 8 W 11., 584 


17. - 


. 7 T EndecalOi, Act 

X of 1859. an na^lcnre be eoU in execntion 

of a deem, prodded there waa an imv of rent ad- 
jndgri Smrxs,carTBia got c MonBOotoonrs 
Pan. Caoxbaav . W I80 4 > Act ^ 0l 

prepnetec r,t •l.'-ew'ci.rc — Art X^oflSsT* InZ 
-Tfodera 105. Aeti.. rf U50. mi tS - 


02 B. L. It, 489 nota : 17 W. R, 352 
Arrxii Low. Moottwat t Kiwia paxiwi 
Mom 12 B. L. R^ 489 not® : 20 W R_, 59 
Hcjnoosm Tniroan • hmooitin ffiux 

[23 W, n, 283 
Basil Manors BrsnM » Sanaa Man nr* 
M Moomat 22 XT. IL, 108 

22 , - 


»/fnw«fi’ eeaii- 
ectuinM of liter r A eale m nemtarc of a decree 
I* arreara of rent (it » enhanced rate) of a auhor- 
dioate Utalh, which hat been obtained agalnrt a 
iwrty who 1> tn poaiewion of the talnlh by peraile- 
.«n of the oyer*, tut «bo haa K, ether right or title 
to it, will not bind thoee owner*. tv TO though their 
aamea be nrt recorded aa tennnle in the book* cf the 

" "e™ Clw*dra*f«T.Br>/o Hath Pal 
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SALE FOB ABBEABS OF BENT 

— continued. 

' 3. UNDER-TENURES, SALE OB — continued. 
Choiedhrg, 12 IS. L. It., 4S4, distinguished. Redoy 
Kissbx litfn v. Ram Coomab Sex 

[3C.L.R., 231 

23. Non-registration 

of purchase of undcr-icr.ure in the landlord’s 
serishta.—ln a enso governed by Act X of 1859, it 
■was held that a person, who had purchased a trans- 
ferable jote, but who did not get his name registered 
in the landlord’s serishta, had no locus standi against 
a subsequent auction-purchaser of tbo jote in exe- 
cution of a decree obtained against the rccoided 
tenant, and had no right to impugn the title of the 
auction-purchaser under the sale. Sham Chand 
Koondoo x.Brojo Nath Pal Chotcdhrg, 12 B. L. IS., 
484 .- 21 IP. It., 94, follow ed. Patit Shade r. Haim 
Maiukti . . XL. R., 27 Calc., 789 

24. — What passes at 

sale of under-tenure — Q rowing crops — Seng. Act 
VII of I860, s. 66. — At. a sale of an under-tenure for 
arrears of rent under s. CG of Bengal Act VIII of 
1SG9, the growing crop standing on the land passes 
to tho purchaser at the auction-sale, except when 
it has been specially excepted by the notification of 
sale, or a custom to the contrary has been proved. 
Atatoolea Sikdab i). Dwabka Nath Moitby 

CL L.B., 4 Calc., 814 : 4 C. L. R., 95 

25. What passes at 

sale of under-tenure — Certificate of sale.—B B 
held 1 anna of a 10 annas in a jumma which had 
been purchased by It I II, and bad paid rent to the 
kutkinadaron such 1 anna share, and had bis name 
registered as owner of such 1 anna share iu tbo 
sberista of tho tutkinadar. The tutkinndar having 
afterwards brought a suit against B L II alone for 
arrears of rent of the entire 10 aunas, and having ob- 
tained a decree and in execution of this decree put 
up to sale the entire 10 annas share, — Held that, 
as the salo certificate related only to the share 
of B L H, B B’b 1-anna share did not pass under 
such sale. Bhugeeeuth Bebah v Modem am 
Baxebjee , . . I. L. R,, 4 Calc., 855 

28. — — What passes at 

sale of under-tenure— Beng. Act VIII of 1869, ss. 59, 
60 — Sale certificate — Proclamation of sale . — Held 
on the construction of a sale certificate and a procla- 
mation of sale, purporting to be made under ss. 59 and 
60 of the Rent Act, Bengal Act VIII of 1869, that 
what passed by the sale was not an undcr-tennre, but 
merely the right, title, and interest of the judgment- 
debtor therein. The declaratory portion of. a sale 
proclamation is not by itself angjcieut to override the 
description of the property in the body of the docu- 
ment. Dwabea NaVH r. Aeoka Chundeb Seat, 

[X Xi. R., 9 Calc., 641 

, 27. — — — Sale in execu- 

tion of decree under Civil Procedure Code, 1859 — 
Beng. Act VIII of 1869, ss. 59, 60, 66— Bight of 
purchaser. — In execution-proceedings under Act VIII 
of 18G9, whether the property attached is an under- 
tenure or an ordinary leasehold interest, only tho 


SALE FOB ABBEABS OF RENT 

— continued. 

8. UNDER-TENURES, SALE OF — continued. 
right, title, and interest of a judgment debtor can be 
sold; while by virtue of a sale of a tenure under s. 59 
of Act VIII of 18G9, tho purchaser acquires it under 
ss. 59, GO, and 66 free of all incumbrances which may 
have acBrued thereon by any act of any holder of 
tho said nnder-tenuic, his representatives or assignees, 
unless the right of making such incumbrances shall 
have been expressly vested in the bolder. Jloor.AR 
Chand Sahoo i,.Lama Chabeed Chaxd. "Doolap. 
Chaxd Sahoo r . Labia Bisdeshue Dyad 

[L. E.,81 A., 47 : 3 C. L. R,, 681 

- 28. Beng. Act VIII 

of 1869, ss. 59, 60 — Bight of auction-purchaser . — 
Where an uuder-tenui c was sold in execution of a 
decree which had bean passed in the terms of a com- 
promise effected between the landlord and all the 
sharers in the tenure but one, and the representative 
of the latter sought to assert his right to his share 
against the auction-purchaser, — Held that, in a saTe 
under Act VIII of I860, a tenure is sold outright, 
and that tins tenuio did not pass to tho auction- 
purchaser w ith anj incnmbrances. Geish Chundeb 
Ghose v. Kaebe Taba . . 25 W. R., 395 

29. Bight of mort- 

gagee — Bight to notice of sale — Adjudication of 
title, Suit for.— The right, title, and interest of A in 
a certain under-tenure was sold in execution of a 
decree for rent obtained against him by B and pur- 
chased by B himself. B at tile time held another decree 
against A for arrears of lent for the same under- 
tenure. C, to whom A had previously mortgaged the 
under-tenure, thereupon having foreclosed the mort- 
gage- instituted a suit for possession against A and 
B and obtained a decree for possession. After this 
decree, but before C got actual possession, B caused 
tbo under-tenure to be sold in execution of his other 
decree against A and again became himself the pur- 
chaser. C, having shortly afterwards obtained pos- 
session under bis. decree, was dispossessed by B, who 
took possession through the Court under bis second 
purchase. C thereupon instituted proceedings under 
s. 2G9, Aet VIII of 1869, in which ho was successful, 
and consequently regained possession. In a suit 
brought by B to set aside those proceedings and for 
adjudication of title, — Held that B had a good title 
to the under-tenure^ and that he wasiuot bound, before 
bringing the under-tenure to sale under his second 
decree, togive notice to <7. Noheen Kishen Mooker- 
jee v. ifhib Prosad Pattuck, 8 W. B„ 96, considered. 
Laideey r, Guxxess Chundeb Sahoo 

[X L. R., 4 Calc., 488 

S. C. Watsons Goxesh Chundeb Sahoo 

[3 C. L.R., 240 

30. Frocedure— Setting aside sale 

— Material irregularities — Civil Procedure Code . 

( ActXofimj , Ch. XIX, ss. 811, 647.— The pro- 
cedure to be followed upon the sale of an under-tenure 
is now that prescribed by the Civil Procedure Code. 

S. 311_^ docs not apply only to sales made under 
Ch. XIX of the Code, and the sale of an nnder-tenure 
may he set aside upon any of the grounds mentioned 
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SALE POE ABEEABS OP RENT 

— continued. 

4. PORTION OF UNDER-TENURE, SALE OF 

— continued. 

Chaleel Ckand, L. It., 6 1. A., 47, mid liissessur 
hall Sahoo v. JAuhtnessur Singh, L. It., 6 I. A; 
233, commented on. Jeo Lam, Singh r. Gunga 
Peeshad . . . I. L. B., 10 Calc., 898 

39. Sale of right, 

title, and interest of a registered tenant — Effect of 
sale of a tenure in execution of a decree for arrears 
of rent obtained bg a co-sharer landlord against the 
registered tenant alone. — In a suit brought by tlia 
plaintiffs to set aside the sale of a sliifcmi talukh or in 
the alternative for a declaration that the sale did not 
affect their rights, on the allegation that defendants 
Nos. 3 and 4, who were the proprietors of a certain 
share of the estate under which the said talukh was 
held, having obtained a eollushe decree for arrears of 
lent for the years 129S and 1299 (B.S ) against 
defendant No. I, who was a joint owner of the talukh 
with the plaintiffs, in execution thi nof fraudulently 
caused the disputed property to be sold, and defen- 
dant No. 1 purchased it.in the benami of defendant 
No. 2, the defence (inter alia) was that the sale was not 
brought about by fraud or collusion, and that tbo rent 
suit having been brought agaiust the registered tenant 
defendant No. 1, the w hole tenure p , ssed by the sale 
field by Bakebjee and Him, JJ. IRawfini, J„ 
dissenting), that inasmuch ns it appeared that the 
share sold away stood in the name of defendant No 1 
alone ; that the znmindar used to sue defendant No. t 
for rent for the said share ; that the defendant No 1 
used to realize a rateable share of costs, road cesses, 
etc., which he was bonnd to pay under rent decrees 
obtained against him, from the plaintiffs sometimes 
amicably and generally by contribution suits; and 
that tnc defendants Nos. 3 and 4, who were the frac- 
tional shareholders of the zamindari, sued the defen- 
dant No. 1 as umial for rent for the jears 1298 and 
1299 B S„ and obtained a decree, the sale, though in 
terms only a sale of the right, title, and interest of 
the judgmt nt-debtor, really pass d the right, title, 
and interest, not only of tho registered tenant, but 
also of the unregistered co-owners whom he repre- 
sented. Jeo Lall Singh v. Gunga Pershnd, 1. L. It., 
10 Calc., 995, followed. NiTATl Behabi SAHA 
Paramanick v. IIabi Go vend a Saha 

[L I>. B., 26 Calc., 877 

40. — Sale of a gumma 

in execution of a decree for rent obtained against 
one of the heirs, of the last recorded tenant, from 
ichom the landlord chose to accept rent separately 
and who was not recorded m the landlord V s 
serishta — Effect of such a sale. — An heir of an 
occupancy raiyat can claim recognition by the land- 
lord on the death of his ancestor who was the recorded 
tenant. The plaintiffs sued to recot cr possession of 
their share of certain rent-paying lands on the alle- 
gation that they were entitled to a one-third share of 
these lands by inheritance fiom tbo last recorded 
tenant, and anctlicr one-third share by purchase from 
one of his heirs; that the defendants Nos. 2 and 
3 were entitled to the remaining one-third share; 


SALE POB ABEEABS OP BENT 

— continued. 

4. PORTION OF UNDER-TENURE, SALE OF 
— continued. 

that for some years they and the said defendants 
have been paying rent to the landlord and obtaining 
separate rent receipts; that the defendants N 03 . 2 
and 3 in collusion with the landlord allowed a decree 
to be passed against them in respect of the entire 
junima, in execution of which the said lands were sold 
and purchased by defendant No. 1. The defence of 
defendant No. 1 inter alid was that, as the rent suit 
brought by the landlord was against the person who 
" n! i the sarbarnkar or manager of the jumma, thcre- 
forn by the sale in execution of tho decree obtained 
in that suit the entire j imma passed. Held that, os 
tho landlord was bound to recognize tho plaintiffs as 
tenants in the place of the lost recorded tenant, and 
also as he chose to accept rent from the plaintiffs, and 
the defendants Nos. 2 and 3 separately, he had no 
right to ignore the plaintiffs and proceed only against 
the defendants. The entire jttmma did act pass by the 
sale, and the plaintiffs’ right was not affected thereby. 
Eilayi Jlehari Saha Paramamck v. Mari Govinda 
Sah„, /. J ,. 2 i „ 26 Calc., 677, distinguished. Annada 
Ersiar Nassau e . Ham Pass Haedar 

[L L. B., 27 Calc., 845 
4 C. W. NT., 608 

41. Sale of ganlidari 

rights . — In a suit for an ears of rent, where defen- 
dants denied the relation of landlord and tenant 
to must between themselves and the plaintiffs, it was 
found that plaintiff had been the sole owner of an 
estate which formed a 12 annas share of the under- 
tenuro of a gantidar, who was liable to pay the rent 
of the other 4 annas to the owner of the neighbouring 
estate. In execution of a decree for arrears of rent 
due on the 12 annas share, plaintiff caused tho ganti 
to bh gold and purchased it himself, and the proceeds 
not being sufficient to pay the amount of the decree, 
be Caused the tenantjright of the 4 annas share to be 
sold and purchased that also Meld that Bengal Act 
VII 1 of 1869, s. 64, did not apply, because plaintiff 
was not a sharer in a joint undivided cstato ; and 
that, by his purchase, plaintiff load become the 
absolute owner of the 12 annas ganti, and had 
acquired the right, title, and interest of the last 
registered tenant in the 4 annas share. The result 
was to place him in the position of holding tho JC 
annifs gautidari right as against the under tenants, 
who were bound to pvv rent to him aB de facto ganti- 
dur. JoGESDEO Cl! UNDER GHOSE V. SHONA KALES 

^W.B., 31S 

42. Sale of imrtoce- 

able property — JBeng. Act E1I1 of 1S69, r 63. — 
'Where one co-sharer obtains a decree for money dne 
to him on account of his share of the rent of on 
ijnrii, and in execution of that decree attaches, in the 
tirst instance, the immoi cable property of Ms debtor, 
such attachment is void and will not invalidate a 
conveyance of the property by the judgment-debtor 
made during its continuance.' It is not unless and 
until all the moveable property of the judgment- 
debtor has been sold and the sale-proceeds are found 
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1. rOETION or VNDET TEOTlt, or 

cwLtcr m v tir-.'t I MrO, r?r;-0 A<t 
TUI of IW to **«* and tell l»nio»*aU* p-n- 

E j of by icVcr ^IBOTU Ps««> GiSSonnY r 

M Vni'.ori «iJ 

in**t~S*U cfport.n cf •ri'r-tt.Tt-f,! for 
orrrtr* *f ml — ' There fa noftas: ia a. €-4, Eenral 
Art VIUV I 4 63 which Beccssarifr I*aJ< to the 
eoacloiwa ftat undtr ftat »<tt)*o a »V»r* of an und-r- 
tcnurr cannot be sod a *i to Trader the wJe tandjic 
ojrti tbe judpteut.de Jot a"d there u no nbataa 
tal ddLreue* letw„n ft* «alr o f a portico <f an 
unAr-teeur* o^ler ih*i accixoaod co« 1 <t fteCInl 
Piwrkw Col*, ^lar (V«lw t pli^ltlS Ufa) 
loc 0W2CT f » 10 » ttOililT. UlJ '.IllUfJ 

a decree X » ho hel l a taluib in inch turns 

dan, fat arrears of rat da* in rrttvct f e-eh aha re 
tad la e jeesbra if »a b dcfrr hrc h« a liarr o! 
«eb talulh t »J tcrnij’OO.Ea j w ft tu share in 
On nausdan, and blastlf l-<i-arr.r tit pnrrtsMT 
»_d «t'W rucb plain ft! satamenOe instituted* 
ml mull A »i> *«) «-» tie owner ef a howl* 
*nj Ecn-koaU under ft* tv! tahih. fcr imta cf 
rat dn* n respect a' lit sin* cf lh* ninth n 
purehivd by h-io and where it appeared lift ft* 
til* at which ft* pl»aU5 became ft* puehaacr wu 

sflerwsxds rretnned and ftat b* had dliari a 
f certificate— Held ftat neb su t ni not liaMe 
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— roafiaaei, 

4. FOfiTION OP ITiDEr TENCH F SUE OP 
— twtJ«W 

t> such rights and htcmU and not eitendin^ la tt« 
lawW Uibo«» c X*sMc OmMCBrsb** 
Cbowtihcu 3 C TT. N, -51 

5. EPFECT OF SALE 

45 Dissolution of relation of 

landlord *nd tenant— Pam —The nl* 

cf a fatci dLsoIres ft* r»’alKniM?*f landlord sad 
wsi'l telwr«n ft* umwdar and fte pawl Aar 
Bsojowiyb S»GH Tot * BaT«usrtTT Dm** 

[1 VT. IE, 133 

48 . ■ Unregistered tenant.— A ta 

tnSnJar ta» a perfect ri kt to brrap a tenure ta «i> 
far arrears of rent without regard ta ft* ri hi* of 
ft* nut tenant win* be u yet uureglrterr'i. NaSIZS 
Kzsttr Sfoocuuu *■ Sars Fia»BAi> PsrTrcs 

10 TV. B., 161 

l pbddmg on renew decfaiou in 8 W TL, 08 

47 Eegfatered tenant affected 

by sal* —A tnaudar n*e*l net otftnaniy tool t*. 
jeri tbe r*fu‘er for »*1* cf a tenure of a rrgitte-ed 
defau.ter fcJHi r Paotat Sisaa PooGca 

I irw a, 4oo 

48 liability of tenant for rent 


after sale— .Yea-reereVwfies «/ trautfer — VTbfr* 
a yatrl tenure fa add under a iemt sgaiuat tie 

.» . _ v , , r taunt, b* u not liable for any rent wtitb may accrue 

to be dunuwd merrlr cQ ft* eraand tin the pfaja- ] »ft*r»aid». nctwitbeiacdlng ft* Irmrafer may net be 
til bad bruurUa ftart c* an uuderdcnnr* to *al« reguterfd- norrrinro Go*u.«* r Tilt CcKTT. 
in eaecctvn of a dear* far arrran of rat node* t • . Marslx. SIS 

, E4 tf Eeniul Act Till of 1»«!J and bad ftraby S.C.BAK CoXTL MlStST r GorttitSTO Gof 
a*TUirtd noftm? by nib purcbai* tier* bear , 8(xzX lHay.S83 

Mthae a ttal s^txn to ruppert web a contfeaxn. I _ , T ,, _ 

n«af*r Bo 3 Clowdlrw r Bom Cl«a',r I „*• < T?'* HororOffrT Uooizvrrr r Edit 
Clos-ftry Z2JT1L, f21 and &„!, r II a Ci.afr* ' Co0 *** 1 'W 225 

1 49 Sight of in&mdnrs in w 

S ? T ^ , m'A.S HA5 . C “ »pect of debts for arrears of rent-Tb* jara- 

tnfuat nf v t* cf Goxnsiect m r*rp*ct of dftti da* 
to tv* Cnrau are nt* tran»f err*d la aTimec* (each as 
oauidaii) of Oirerutnebt trtrait If an uuadar 
HU* ft mUTtr Vn rents by any of ft* Special pro* 
****** prorrdfd in ft* reroUtiua, and u ebligeg lt> 
f* b!o ft* Ciril Cturt and obtus a dfmr tor arreart, 
ft* sal* of tb* Lad m ejentun of rucb a decree bar 
ft* ww effect (and w. vxn) uioleet land in 
wution of a d«n* fi* any other debt B XLtfl 
- EsnesASCsi G»y»sa 
U 37 


L E l B, 12 Calc, 484 
44, — — Act Vm of 1888 ss.20.L9 — 

Soil for rrat— Z« ailorrf oaf Inn)— x*>«a 
" * S * Ttr , twi per. 

ra»,BaadJ TOrrairfnrd tenants, oolaiS’tdnth 
to tn**ai rrpiterrd it> Jjj r W>, ,*j , 
rfrat *a. broq-b tjpat ft, Safa, u. d ft, wwn 
tra ct •'^aokVyrinr? rr^aftred t*oarft_s.ZJ 
«il K J rf *■ fr> ^ A \ UI 'f TO CB.C.) list ft* 

»»« KJ bcoud vVA foe hu rat ^rond ft* 

rrorrtestatire d ft, nrri\ « rrcutered terkal. and 

rf *"V tt, »«4s«MMt tier*, 
ft* * 3 T 5r V n&item i loust. 

^ set «ttb»t 

*■ KJeiArt vrrV ^ of 

'X.fte anfliT^^^A^^ ad’rtW 

a.ld ftat ft, rncxCS^lr 1 tSi * , «=rc.- 

*»V •« of ft* »5?fa^5 S.* t % g ^epeut ftat the 

debtor *>mld sttb,‘ c X lt * piSnoeot 

*-»««!** iVifeg ft, sal* 
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BO . 


-e — i. i - Babcrdinnte tenures. Effect 

of sale oa-Eev E,j mj #/ IC.o^W* cf 
P® 1 * J-~-0n tie aal* of a tahAi under the 
ruraon, cf EeguLfaou Till 0 f 1819 all aaborS- 
rack " ran u’nih*. boufas, oia- 

r? 1 ;® ff* F««»Wrly Ur*e it depended coy 
mth npw. the teraa of ft* pstab or grant u ndsr 
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— continued. 

G. INCUMBRANCES — continued. 
which tho original talnkh was created. Dwabka- 
katii Doss Biswas r. Manice Chukdeb Doss 

[9¥. R., 200 

51, Tenures created by defaulter 

Seng. Reg. Till of 1819 — Sale of patni 
tenure. — A gale under Regulation VIII of 1819 did 
not ipso facto annul all tenures created by the 
defaulting patnidar, but the purchaser, if he thought 
proper, could avoid them. Madiiusudun Ktodu r. 
Bamdhaw Gangcli 

[3 B. L. R, A. C., 431 : 12 W. R, 383 

52, Tenures created by 

patnidar — Palni tenure — Act X of 1859, s. 105 
— Beng. Reg. VII 1 of 1819. — The provisions of 
Regulation VIII of 1819 with respect to tho sale of 
under-tenures for arrears of rent being applicable 
to sales under decrees for rent made under s. 105, 
Act X of 1859, — Held that, where a sale had been 
effected of a “patui talnkh " under that section, 
it must be presumed, in the absence of evidence to the 
contrary, that tho tenuro was one transferable by 
sale, and upon the creation of which it was stipulated 
by tbeterms of tho engagements interchanged that in 
case of an arrear occurring, the estate might be 
brought to sale ; in other words, it must be presumed 
to be a tenure such ns is described in the preamble to 
Regulation VIII of 1819, and tho effect of tho 
sale was to annul all incumbrances created by the 
patnidar. Bbindabck Chhndbk Sibcab Chowdhey 
r. Brindabun Chundbe Di:x Chowdhey 

[13 B. !«. R, 408 : 21 W. R, 324 
L. R„ 1 1. A., 178 

S. C. in High Court, Bbindabhn Chukdeb Chow- 
dhey v. Bbindabhn Chtjkdbb Sibcab Chowdhrt 

[8 W. R, 507 

53 , Decree as to liability to 

enhancement — Beng. Reg. VIII of 1819— Right 
oj purchaser — Suit for enhancement of rent — Patni 
tenure. — The purchaser of a patni talnkh at a sale 
for arrears of rent under Regulation VIII of 1819 
sued for a kabuliat at an enhanced rent. The former 
patnidar bad brought a similar suit, and tho Court 
had declared that the rent was not liable to enhance- 
ment. Held that tho purchaser was bound by that 
decree. Tabafbasad Mittba v. Rah Nbisikg 
Mittba . 6 B. L. R., Ap„ 6 : 14 W. R., 283 

54 , Purchase by grantor ofipatni 

tenure —Beng. p C g. VIII of 1819, s. 11, els. 1 
and 3— Rate of rent— Patni tenure. — The grantor 
of a patni tenure a ho subsequently purchases the 
lands granted by him in patni at the sale of tho patni 
tenure docs not revert ipso facto to the possession he 
formerly held as proprietor, and is not entitled to 
recover rent from tho tenants at tho rate he was 
receiving when ho granted the patni, without refer- 
ence to the rents realized by the patni-holdcr in the 
iaterim. Majobaji CMha v. Nidmobby Sikoh Deo 

[13 B. L, R„ 188 : 21 W. R, 326 

55 , ' Eight to annul tenures — 

Rightof lessee claiming under purchaser — Tenures 
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— continued. 

G. INCUMBRANCES— 

not annulled hg purchaser. — Where an auction-pur- 
chaser did not mail himself of the power vested 
in him by law to avoid and annul a tenure created by 
his predecessor, — Held that it was not open to any 
person subsequently holding his estates, and still less 
to a mere lessee claiming under him, to avoid tho 
tenure. Taea Chakd Dbti r. Wakekoonissa 
Bibee 7 W. R, 81 

53 , Power to make incum- 

brances— Patni lease, Construction of — Beng. 
Reg. VIII of 1819. — A patni lease containing words 
to the effect that the patnidar could give no dar-patni 
or moknrari lease at a jumma less than the jnmma of 
tho patni was held to confer no such pow,er as that 
described in cl. l,s. 11, Regulation VIII of 1819, -viz., 
that of making incumbrances. A portion of a patni 
tenure cannot be sold under tho pro\ isions of Regula- 
tion VIII of 1819; and if an auction-purchaser 
acquires any of the rights of tho patnidar, he is bound 
by the acts of the latter as regards the grant of leases. 
Mohadeb Mumdub v. Co we lb . 15 W. R, 445 

Upheld on review. Cowele t>. Mohadeb M undue 

[17 W. R., 182 

See Mohomothonath DEr t>. Geascott 

[20 W. R, 275 

Sham Chakd Mitteb r. Juggut Chukdeb Siboar 

[22 W. R., 60 

Upheld on review . . 22 W. R., 641 

57 , Right of -ejectment)— Right 

of purchaser of patni tenure — Waiter by accept- 
ance of rent. — The receipt of rent for fifteen years' 
by the pnrebaser of a patni talnkh sold for arrears of 
rent under Regulation VIII of 1819 was held to 
he a waiver on his part of his right to evict the 
tenant under cl. 2, s. 11 of that Regnlation. Wooma- 
nath Rox Chowdhey v. Boghoonath Mitteb 

[5 “W. R,, Act X, 63 

58: Bengal Rent Act, 1889, s. 88 

(Beng. Act VTU of 1885, s. 16) -Khodkasht, 
raiyais. — The object of s. 16, Bengal Act VIII of 
1856, was to protect, not merely any one class of 
tenants, but the leaseholder of the particular land 
leased: the expression " khodkasht raiynts” ns used 
there meaning “ resident and hereditary cultivators." 
Koontee Debee r. Hibdot Nath Dubbeeta 

[16 W. R, 208 

59. Purchaser of 

rights of holder of fractional share. — S. 16 of 
Bengal Act VIII of 1865 did not apply to the 
purchaser of the rights and interests of the holder of 
a fractional share in an under-tenore. Haba- 
sundabi Dasi r. Kistomaki Chowdhbatn 

[6 B. L.R, Ap., 37: 13 W. R, 257 

60. Right of pur- 

chaser to eject tenants. — "Where the rights and 
interests of a judgment-debtor were sold in execution 
under Bengal Act VIII of 18G5, the tenuro itself did 
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6 l\CUMBEAJiCE » — eotl aatd 
mi im ». A * : > 1> P*“ <“• '""A", 1 *””, 

trances ( sod tbs pa«»-M ** «*» 110 /^,Ywet n c the 
tenants who bad Iwn occupy »6 »“ 4 c0 ^I*t r ,f a v! 
lend for more tlan twelve yean- Rtf 

Vooxkuu r Drawn ^ooreOTHt*^ 


Sir twcSZiTInrar DA« Bunr*. «• Uonm 
'““".SrS, «o*.e.o «tM 

~g f M t t» $tt •• * 

......niWrttowr;”';: 


' ’ “ I l'„‘ ..ir lki Lot I ** • « t* < *>,•“! *“! 

w . D*rf *r i e n « r e I ao a CT tenures Minot U executed without * 

Wiaf—M X 0/1959 « 10-i-lindcr tenures soli h bwn bit tot hi. the mere fid of P an ^Z 
for smvs o! rent under *. 10o of Act \ of 1W° fcc „ huufficient to lit uldc iocutnbraacts. * w 

other tbiatrourM upon «b«httrn e ,M of w BtriicsH lirtrw » «uK*i»f er»«i > inn 

arrears of rent lad been especially mereed bji fi I [25 W B* . W 

lit on la tie ntnrbas nl on Ibe cm />„/«, Utart— 

tioo of tbc tenures, did not pass free from tnenm VI lacntbreme*— 

brines fci-lf.-lt was to get nd of this that s. lb . *•**•'• *JW _Tfc* »!*•«» 

Of B^UrtYUHt 18Co«. I St? teewre unde, .c £9 and CO 


JJHI( Fermi All B UR..BUP VoL 610 I*rta tenure 

[2 IntL Jur^ Sf 8 n 135 7 W~ 

MoHJUACBtrruM Du e GoosooDoss Sr, 


KvnTiciVii] oUBCT dor* not ft i< avoid tbs 

B ■ rtlhoniodabW nt 

under- tenure la an 


lirera CncxMi Boost! r rrrrrs Koohieis 
Ban 7W IU370 

The above Pnl) Bmeh decu on d d not apply »brre 
the tenure itself was not fold, fooiax b<jovnr**t 
Dsbia t DutoBrrnHoo Kticrto Doss I 

tSW R., 475 


r/’w n”aas 1 ,ke «p»-* ot tht rnrcbi^r An »4»tm» fa • 
t* w " mean brace w t m tbe meaning of *. GC, Bengal " 


all oj l 


ten e-Bmj Ztj VIII of IB-11 -\t*h ere 4 iub- 
tenure bud been panted but no power «u reeerred 
to tbo puntor in tbe unid to sell the tenure free 
from Incumbrances in cmie of default in pujment 
of rent ,— Utli th»t ia a »»!e for arrein of rrnt 
under BepiliUn MU of 1*31 tbe pnich.ter did 
not Uke free from lnenmbnncei created bj tbo 
gnntcc The deeultm b SAataJoodeeu t faffeA 
At H L It Sap 1 ol^ SK affirmed. Pons is e 
LcrcBvsPtrt «nos 

P0B.I.R. 139 17 W R^197 
14 Moore a I A»330 
Monsaa Chtojib Bisiurir » Cnrrmru Mom 
Dim 10U L B., ISO note 16 TV R, 237 

63 •- Bra. Act TUI I 

&/ 1365 ~ Aa S8eliOir-pareli*ier under Aet VI[[ 1 
of 18 33 was not a 1 bon J without not ee of hia inten 
tion to cancel a pe-ejiAlmg under tenure ot ithir 
act on bu part to l otd any incumbrance Oosijcn 
ClWtnBo * r Auwooticinr U W TL, 160 ' 


63. Sru-i la Uitmtt 

—A Inch bo It booae «u not an “ IneoaVrsar* “ « 
a tenure wit! n Ibe messing ©I Ibst word in *■ 15 Cl 
Bengal Ac* Till cl lu6o wbieU a purchaser at 
a aale f r arrears of rert cunld remove SbisDAS 

BanpiriDHta r Biunii MranorAPHTa 

[8 B L, K, 237 16 W It, 360 


09 — — 


/tall aj <«■ 

gag* created by a del tolling under-tenant ©- -v 
count of a debt eoalraf I cd by him, could not continue 
to tbe prejudice of the anctin purchaser* of the 
tenure told for arrears of rent under ■ 105, Aet X of 
I8u3 Kjui kxsr CaowDnir • ronovt*Ki?r 
I ncnacHisJiE 3 W It., 317 

70 - 


64 - 


"Ml of „ 


B»u 


eamtraaerr Tbe aale of a tenure under 
Eeneal Aet Till of ISfij. di«l rot tpiofatf < 
all ineumbraneei but eerta n lnenmbtaneea v 
eopnaed by tbia aection to ior»l«e tuth aale 

inrciBi D am r Breen. Kisntt 

- ■3 Ii.lL, A. 183 
S. C M coma Soowncut ^Gossis e B i warn, 
llrsnct. \ UWR, B8S 

\ro«fatfe 


allowed bis tenant to occupy tbe land wet- 
or more than twelve years tbe interest thus 
created In tbe Utter was an Inrambr nee tp<m tbe 
nrar ' 1 within tbe reason of Bengal 
Art Mil Of 16C3 •* 1G, a* u lh f fcoUrr had made * 
rent-free grant orprtna uomaial lease Hi H OMTO 
Asxra v Uiaonib \\ »stCK 22 W 1L, 413 

7L- 


v £,oll «/ eeew* 

rfrwr-jKlawi •/ 1SS9 , m’jH Vp 1 ' 
under Act \ Ulef t of * t'° nr » • oM 
Uder Z iVewt » ZL 5 J n S n ' tn « rtnt couUnot 
ccupaney u^, V “ n * U ° ! 

tuauL MtiunuK^aeJf^ under the former 

^JL,Ap, 20 HW R.253 
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6. INCUMBRANCES— eoMlinuerf. 
Bholanath Ghossad r. Kedabnath Baker jee 

[19 V7.R., 108 

Bit Ait Ait JIestoey r, Ator Am Kean 

- . [22 W. R., 133 

72. -I nf er ine di at e 

holding — Honda tenure.— An auction-purchaser at 
a sale held under Bengal Act Till of 18C5 hod a 
right to get rid of an intermediate holding such as 
a lion la so far as to substitute, himself for the 
howladar in respect of the collection of the raiyats’ 
rents. Mohiooddben Mahomed r. It Air Kjshore 
Koondoo .... 22 \V. R,, 311 

78. Sights of a pur- 

chaser at an auction-sale held under Heng. Act 
VII J of 1865 when in collusion iriih the former 
proprietor.— A proprietor of a talukli, which was 
about to bo sold for arrears of rent, entered into an 
arrangement with the plaintiff whereby, in considera- 
tion of a shnTe in the purchase, he agTeed to nse his 
influence /to urge on the sale, and to secure tho 
purchase to vhc plaint iff. Under this arrangement, 
the plaintiff became the purchaser of the talukli, and 
the former f roprietcr obtained a share in the purchase. 
A suit by the plaintiff to oust the under-tenants was 
dismissed ; the plaintiff took only as a purchaser at an 
ordinary execution-sale, mid did not obtain the benefit 
of s. 1G of Bengal Act VIII of 18G5, Srikatii 
Ghose c. Habonath Dptt Chowdhrt 

[0 B. L. R., 220 : 18 W. B,, 240 

74. - — - - Shikmi tenure . — 

Where a shikmi tenure was sold under Bengal Act 
VIII of 1865 and the shikmidar was found to bo the 
under-tenant of the zamindnr, the Bhikmi potiali not 
giving the privilege of making incutnbrauces, the 
purchaser was held entitled under s. 16 to receive the 
tenure free of all incumbrances,— e-y., tho incum- 
brances of a jumtnai tenure of a person who was not a 
khodkbast raiyat. IltTBEE NaRAJN ChATTBBJEB «*. 
Wooma CnottK Mookemee . 19 W. B„ 169 

75. — - — — — Shikmi tenure , — 

At a sale held under Bengal Act VIII of 1SG5 the 
defendant purchased a shikmi tenure, and obtained 
possession thereof. Subsequently he ousted the 
plaintiff from certain lands, and hence the suit by the 
plaintiff for recovery of. possession thereof, on tho 
ground that the property in dispute was a lakliiraj 
tenure created by the Rajah of.Tipporah, and that 
the plaintiff wub owner thereof, partly by purchase 
and partly by inheritance. The lower Appellate Court 
found as a fact that the late shikmidar, and not tho 
Bajali, had granted the lands in dispute as brnbmntar, 
but not in favour of tho persou through whom the 
plaintiff claimed. It, however, passed a deciec in 
favour of the plaintiff, as he had been unlawfully 
dispossessed. Held that, under s, 1G, t engal Act 
VIII of 1865, the incumbrances created by the former 
holder were, voidable by the auction-purchaser, and 
that the plaintiff should show that the former holder 
could create such right. Is war Chandra Checker. 
nrxrr r. Iiisxo Chandra Chuck F.K imrrr 

[3 B. L. R„ Ap., 97 : 12 VT, B.,32 
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See Sbinath 
Lasukae 

[8 B. L. R 

78. 


CHUOKEEBUTTr C. SkIMANTO 


240 note ; 10 W. R„ 467 

Incumbrance 

created with sanction of zamindar . — In a suit by a 
purchaser at a sale under Bengal Act VIII of 1865 to 
get rid of an uuder-tenure set up by the defendants 
whore, in reliance upon the latter clause of s. 16, 
it was urged that the pottah under which the 
defendants held was created by the late holder with 
the express sanction of the zamindar , — Held that 
under tho strict proi isious of that section no sanction 
of the zamindar would avail, unless the right was 
vested in the holder by the written engagement under 
which the uuder-tenure was created, or by the 
subsequent written authority of the person who 
created it, or his representatives. Eshan Chundeb 
Mo.joomdar r. Htjbish Chtjnder Ghose 

[21 W. R,, 137 

77.- 


Avoidance of 

incumbrance —Heng. Act VIII of 1S69 , ss. 59, 60. 
— On a partition of the joint family property, a 
certain gauti tennre, which had been purchased by 
the three members of the family at a sale, on the 3rd 
August 1874,' under the provisions of ss. 59 and 60 of 
Bengal Act VIII of 1869, was allotted to tkeplaintiff, 
who brought a suit claiming to be entitled, under the 
statutory provisions of s. 6G of that Act, to evict 
the defendant, who was alleged to be in possession by 
virtue of an nuder-tenuro of tho land covered by the 
ga'nti tenure. It appeared that the tenure under 
which the defendant held the laud was created, not 
by the owner of tho gaiiti tenure, but by tho superior 
landlord before the creation of the gauti tenure. 
Held that, inasmuch :ib the tenure had not been 
created by the owner of the ganti tennre, tho plaintiff 
was not entitled to avoid it as au incumbrance under 
s. 66 of Bengal Act VIII of 1869. Duboa Pro- 
sonho Ghose r. Kamdas Dutt 9 C. L. R-, 449 


78. 


— Heng. Reg. VIII 


oflS19, s. 11 — Cancelment of under-tenures. Bands 
appertaining to a certain talukli which was sold under 
Regulation VIII of 1819 for arrears were held from 
the owner of tho talukh nnderakaimi jumma tenure, 
under which the plaintiff, who sued the purchaser for 
confirmation of his title, cultivated the land through 
persons called burgaits, with whom he shared the pro- 
fits in some way. Held that under s. II of 
the Regulation the plaintiff's tenuro was cancelled. 
Compare Unnod a Churn Has v. Mathura Hath 
Hass , I. Z. £., 4 Calc., S60 ■ 4 C. L. £., 6. Surno- 
moyee v. Suttees Cliunder Hoy Hahadoor, 1 
Moore’s 1. A., 123, cited and discussed. Mohini 
Chbndee Mozbmdae r. Jowbmoe Giros^ 


79. 


- Bens. Reg. VIII of 1819, 

, • . Hrfaulter 


B. XL—" Defaulting' proprietor”— " Defaulter 
Incumbrances cr fated by prerxovs . pa ni j" 
—Mokurari leaf. Avoidance of— 
brances.— In 1SS9 a mokurari lease ™ “ 6[»nti ed to 
the medeccssc^s of the defenda 5 
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—coni ttatd 

6. RiCBSBPA&CES — 

I- m; 1 

‘ ,gu f r imn of rrotundcr the previa-or* 

5 Wvi £Uu» 1 II II i •> i™. b “> "» ■ 

In 1683 the patm w»t blw, « M J 0 ., llfanll 
the same Eegulatton for tmm of *w* the drifcuU 
being made by ene of the success*, of the 
in ISIS end «t this sale rt ;« by tbe 

pU ot ff*. In 1800 the pUmt:ffs joed to lit mi le the 
mokuran leaac tontending that they were, by nrtae 
TOitl ail menmbramca 


( 8101 ) 

arrears of rent 


of their purchas.: , 

tented by any pitmlar and were n trdddltl 
avoiding mcnly those tinted by the lo«nc<r»te 
defaulter The defendants contended lint the 
profit on I of ■ 11 of the Rfzulation restricted the 
plaintiffs to avoiding incumbrance* the acts of tbe 
immediate defaulter and that aa the purchaser in 
J81H and hit successors in tit e preiiou* to the 
defaulter In 18“5 had not Interfered with the 
mokuran lease the plaintiff* could not hare it ael 
aside Be Id (Bsurnri J dissenting) that the 

plaint ff * were entitled to aroid the moknran. lltid 
per GnoB* and BITMIXT JJ that haring n.-ard 
to the policy and principle of the Regulation 
a umindar i> entitled to bring a patm to tale in the 
«ame condition in wh ch U waa at the time of i • 
creation and that the pnrcha»er u therefore ent lied 
to aroid all tnenmbrancea Imposed upon It since Its 
creation whether by tha actual defanUrrorby any cf 
his predecessor*. Ter OB0BE J— The mokuran 
hue wu an incumbrance upon tbc patoi but 
Inasmuch at a 11 distinguishes in da 1 and 3 
between " incumbrances” and “ hurt ’ if nuht be 
regarded as the latter If treated u au incumbrance, 
it most be he d to hare aeernrd upon the patm 
by reaikin of tbe defaulting umindar not has ng art 
it aside tbongh cut tied to do so within tbe meaning 
of those word* in ch L If treated a* a lease, the worda 
in el 2, “holder of tbe former tenure ’ are wide 
enough to include eny petmdar whether the default- 
ing or a prermns holder Per Betbblzt / -The 
words "defaulting proprietor" used in el 1 of a 11 
most he read as the “proprietor of the tenure 
m iWault,” end wire o<* intended to be mtneted to 
the j\rt>rula proprietor f r whose defaolt the tenure 
Is brtra gX** 0 *?h, and the word “ defaulter " used 
eh * of thal Vrtl 00 nHlrt bo given a aimilarlv wi 
interpretation T£>**»*o Cimis MrrrsB r I 
Moiiedsu HosoX’ 3 E L. B , 21 Calc, 703 
80 \ , ch (3)-Oee, | 

foncj or ao» oecnpan^f* 0 ^ *»/. wittier an mean 
b rases —An Occupanev\ or non-occupancy h lding 1| 

A held by a kbodiaihV™'? 11 • •- » resident and 
here£tary cultivator, U » n incumbrance and mt 
protected from ejectment iV the terms of eh 3, a 11 
“ Regulation VIII of lSlSV 0 * 1 “»y he annulled by 

“ 'he nil Regulation. 

n Mabohbb Sracia 
[3C W. TT,13 
- Bengal Te\t°cy Act (VIII 
»• Ml-BsvSoaj, 6 \land-S.,t for 
'osseitiaa of EjVhsnge of laud is 


BALE FOR 

6 INCUMBRANCES— coisrtB.eiJ 

n. 

B.n-,1 T„M1C, Art. CirrsMl Bull , Kitii 
'""W C »" > " rar, [LI .j I ,o3C,W.2«S 
g 2 _ _ . - and a. 171— 

raonent >* Plrioa enlereeM to frieenl 
Jf/r/o«M-/«CM»5rawee — A mortgaTO treated by 
the operetion of a 171 of the Bengal Tenancy Act 
(Mil of 1*S5) U not an Incumbrance within the 
meaning of *. 161 of that Art. and Is not liable 
t be annulled os auch at the Instance of * par- 
cbasiT of a holding at a eale in eieenUm oI a 
decree f-r arrears of rent. rASVflTI M«»om™A 

, v»,.„ mm . 

g 3 _ i- and a. 107— 

hotece-ilortoage -A .ale purporting to be under 
s 1GI aud tbe following sections of the Ilrogal 
Tenancy Act (\ III of 18S5) dot* not opio facto 


tenancy Act pan os sooo; . , r “Is,- 
cancel incumbrances Notice must he giren naacr 
s 1C7 according to the proetdnro laid down lo ‘hat 
section. Best I’bosah bism r. Iu «*r B^LL 

p. I*. IL, 24 Calc,> 740 

84. a. 167 —Tfftot of 

•ere co of notteo—AnnnUmj of iac»«4ruae«— 
Property ta poiitmon of a per ion ctiftian fit 
porrkner —Service of notice under a 1C7 of the 

Ocnpal Tenancy Act hi* the effect of annulling 
an incumbrance. It is not nccreeary for the pur- 
chaser to bring a declaratory aiut to hare it occlareu 
that the Incumbrance Is unnnllfd The incumbrance 
would be annulled even If the property he uot at the 
time of the service of the notice under a. 167 U» “* 
possession of the parchasrr but of aomcboJy else. 
l’SAii Lsl Uot r Uonsswasi Disl . 

ILL.R-,26 Calc., 651 

85 and aa. 65i 

148, 101, end na-Ettoppef-Vortsopor and 

mortgagee— Order sa ezrratioa proceed >ngt ajainet 
mortgager— Ret jud>aato— Decree obtained before 
Bengal Tenoneg Act came ento force -Exeenhoo 
order former Sent Law~“Incmmbranre— UoJe of 
annellitg tnconbrance— Bale for arrtan of rent 
Charge of rent ae frit charge on tenter* — Sale 

■a ezeentttn of mortgage-decree— Decree for *«J*»*~ 

By a mortgage-bond dated the 2 2nd August 18S-1. 
and mustered, AT created a charge In favour of the 
plaintiff on six talukha for repayment of the mort- 
gage-debt, in respect of two of which talukha BUite 
had been brought by the tamindar for arrears of 
rent and deereea obtained on the 6th June 1BS5, 
before the coming into operation of the Bengal 
Tenancy Act (VIII of 1SS5) After that Art had 
come into force, these decrees were assigned to O • 
a ben»mida» for P, tor *x«otion, anil on his 
seeling to execute them, he was oppoeod by 
K oa the ground that, as the transfer of the 
decree by assignment, and the subsequent applies- 
tion for execution, were made after the Bengal 
Tenancy Act had com* Into foree, and aa O tba 
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' 6. INCUMBRANCES-confi'nuerf. 

assignee ltad acquired no interest in tlie talnkhs, his 
application for execution could not he granted under 
s. 148, cl. (A), of that Act. On tho Pth July 1SS6 
the .Court overruled this objection, and ordered 
execution to issue, holding that, as tho decrees in 
the Tent-suits were passed before the Tenancy Act 
came into operation, the ^execution should proceed 
Under the old law. In execution of the decrees, 
the two talukhs were put up for sale, and purchased i 
by (r os henamidar for P. In a suit brought by I 
the plaintiff, the mortgagee, against AT and P 
(and others representing others of the six talukhs), 
it was contended, so far as the two talukhs were 
concerned, that the plaintiff, though not a party 
to 'the execution proceedings, was bound by tho 
order of the 9th July 18S6, made in the course 
of those proceedings; that P, having purchased 
the two talukhs at sales for arrears of rent, had 
acquired them free from all incumbrances; that 
the plaintiff’s mortgage was not a notified incum- 
brance within the meaning of s. 161 of the 
Tenancy Act ; and that he was therefore not . 
entitled to have his mortgage-lien declared against 
the two talukhs. Held (affirming the judgment of 
the lower Appellate Court) that the plaintiff wa3 not 
bound by the order of the, 9th July 1886, K, the 
mortgagor, not, representing his interest sufficiently i 
to make that order binding on the plaintiff as j 
mp-igagcc. Dooma Salt oo v. Joonarain Lall, 12 > 
Tf\ R., 362 : 4 B. L. 11., A. C., 17 note ; Tribhobun 
Singh r. Jhono Ball, IS TF. B , 2C6 ; Bonomali 
Bay v. Koglash Chitnder Beg, I. L. 11., 4 Calc., 692 ; 
Madho Persbad Singh v. Purshan Bam, I. L. B., 

4 Calc., 520; and Silaram v. Amir Begam, I. L. > 
B., 8 All., 324, referred to. Tho proprietor of an | 
estate cannot he said to represent tbs whole estate | 
after he has mortgaged it ; and this distinguishes the | 
case of a .mortgagor as representing an estate from I 
that of .a Hindu" widow, or shebait, who are held ’ 
to represent the estate so as- to hind the reversioner . 
or the succeeding shebait. The interest of a mort- . 
gagee in an estate may be greater than that left 
in tho mortgagor, or, os in tho present case where 
it .was no part of the mortgagor's interest to 
protect tho incumbrance, the interests of tho mort- 
gagor and mortgagee are not identical; the balance 
of justice and expediency therefore is in favour , 
of not allowing a mortgagee to be' hound by on j 
order made against his mortgagor. Nor is thero 
anything in tho provisions of the rent-law against 
that xiew. A decree for rent of a tenure obtained 
against the registered tenant binds an unregistered 
transferee of the tenure, who can show no sufficient 
cause for not registering his name, and may he 
enforced by sale of tho tenure [SAam Chand Kundu 
v. Brojonaih Pal Cboicdhrg, 12 B, L. B., 4S4 ; 
21 W. B., 94] ; but whether any such sale was in 
sufficient conformity with the rent-law to he operative 
in annulling a prior mortgage, or other incumbrance, 
must be determined in the presence of the part}- 
claiming the benefit of tho incumbrance. Tirbholun 
Singh v. Jhono Bal, IS TT. P.» 206, and If nd/.o 
Persbad Singh v. Ft: r shan Bam, I. L. B., 4 
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6. INCUMBRANCES — continued. 

Calc., 520, referred to. Held also that, though 
the rent-decrees were passed under the old rent 
law, the assignment and the application by the 
assignee for execution having been made after the 
Bengal Tenancy Act came into force, cl. (A) of 
s. 148 of that Act_applied to the execution-procced- 
ings [Banjil Singh v. Meherlan Koer, I. L. B., 3 
Calc., 663], and the sale on such an application, 
which is prohibited- by that clause, must be held to 
be no sale under the rent law. The clause docs not 
affect any vested right. All that it prohibits is 
an application for the enforcement ot the decree 
by an assignee, and that is a matter of procedure. 
If any right is affected, it is not a right of the 
decree-holder, hut the right of the assignee of the 
decree to apply fi.r execution, and in this case 
there was no such assignee before the Bengal Tenancy 
Act came into force. The mode provided by s. 167 
of the Bengal Tenancy Act is the only mode in winch 
incumbrances can be annulled by purchasers of 
tenures for arrears of rent, and that mode not 
having been followed in this case, the incumbrance 
on the two talukhs was not annulled. S. 65 

of the Tenancy Act, which provides that "the 

tenure or holding shall bo liable to sale in execu- 
tion of a decree for the rent thereof and the rent 
shall be a first charge thereon/’ only intends what 

is laid down in Ch. XIV of the Act, namely, 

that the charge should be enforced by the sale of 
the tenure or holding free of incumbrances; and if 
in any case the decree for rent cither 1ms not been, 
or cannot be, enforced by the sale of the tenure, 
the charge created by s. 65 cannot be enforced in 
any other way. No reason, therefore, could be 
shown under that section for making the sale in 
satisfaction of the plaintiff’s mortgage, subject 
to the rent-decree as a first charge. Sosirr 
BnxrscN Guha r. Gogan Cinnn>sn Shaba 

[L L. R, 22 Calc., 304 

86. and s. 105 — * 

Hotice to annul encumbrance, tchether necessary, 
tchen the purchaser and incumbrancer are the same 
person . — After a mortgage-decree was passed, 
the mortgaged property was sold in execution 
of a decree for rent and was purchased bv the 
mortgagee decree-holder. Tbe mortgage-decree pro- 
vided that the mortgaged property should be sold in 
the first instance, and if that should prove insufficient, 
other properties would bo sold; the mortgagee, 
howevor, applied to sell the other properties without 
proceeding against the mortgaged property which he 
had purchased. The lower Appellate Coart held 
that there was not sufficient evidence to show that the 
mortgaged property which had been sold in execu- 
tion of the decree for rent had been sold with power 
to ax oid all incumbrances, and even if the sale xvas so 
held, the encumbrance had not been cancelled by tbe 
necessary notices under s. 1G7 of the Bengal Tenancy 
Act in spite of the fact that the incumbrancer and 
tbe purchaser were one and the same person. The 
mortgagee decree-holder preferred a second appeal. 
Held that, even if the sale was under s. 165 of the 
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6. P.CCJIRR*ACE«-^m< »»*•*• 

Tn«Mt Art the Joo , mV«w o* b«n 
an tolled be pf cefditi}.* on Irr »- 107. ard 'he •PI** 1 
.«h, b b oo.t. 9""'* "S„' 

BAM SCVItB 6m • 4C.W.B,2t)8 

87 . _ -2*«reA*»#r.- 

Utsukf »f—lgtambnutt, Anmlmr*! «A rl " 
r.rrlmrr llinief/ «* ll* i*r»«tM«rfr-rr»*r- 

£ <•/ jv*j»f9 4-< nr •/ «- Wl -The 

emrcba'-'t w'nr.iUuJ by a. 1C7 U a parrbawr 
biL-rruiirntiy Of tbo hrCBthnttter «" 1 »h*rf Ik# 
fonotnunr V.«r»<5f parrhava the property en- 
<o 1“ la #1 * direr* for 

arrmia of ttot it ll rot nreeawry fo- bin »□ pU# 
golire of annulment of hi* an trt a. !<*7 

of the B«t»l Trranry Aft. I ndrr a 101 «>f the 
Tranrftrol IVapfTtf Aft wUrh l*of efmeralappt ra 
two, hi* lnfnmar»or< It ntnjraiahfO enlrtt be 1 
vcinet* an So*<ut«n to lc<p it ah*e Where a 
jcOTt?tpf< In purchased the tnort-»-fJ propertr to 
aifttun of t rent &rr-rtr. If it eat llol to pwtfl 
aiainit the other proprrtii* ef th* wort*»~r 
<1, lev CWer Do* » «.»« *•<■*'* *•" 4 C 11 N ■ 
JAt.diMfTitcd from- AlAtrrum Misnti » On* 
Havre Sab 4C W N, 735 

83. U*/trasR~nt Recovery Act. 

■ 39— /*<■«•»> ri» r - At the t navy of anted n»ry 
pottaUar nnlt eenfera on him a ruht of e*rnt%ney 
anti) it fault n payment of reet *Bil th* d.t<n*un»- 
t»n of th* Ifnacf » under the pro'ii.O''* of th* T.-et 
Aft, »nt laraRibnnrr m-atf-d b* vaeh jff UV Jtr'nthf 
Un4 r» n not air ret thf landholder 1 * • atutoey p *■« of 
»»le under the Aft or thf n.l. • o' thf paeehwr at 
nth «lf heart Mrwm Cvtrri r Dak 
(BABASC iTni ram lLR.fi Mad, 371 

£9 — Plr>ia»lf 

cttA4oT f ini PrSrJwrt Cot, IhSJ tt Jf< n- j 
Salt of fr*o*t'# lafemf tv p.f my 

ollarlrnnH, ' tr <1 Curt - The mlfTm* of • tenant 
in ffrttln Itnl £»' m; hern a'tiihrd hyh* creditor 
in f ii ration o' a decree for mcnle, It, I to I*, ri 
altaehtd the »«' land for irrnn i f rent tro-.ht 
5t o *»le. Mil FDTrbjfrd j'orAnlie frorwtjni of 
thf Bent Itrroffrv Aet. The credit o- 
pa reha I A thf irt»e»jt of the tenant akvh m •<£ 1 
in menu in of Itvdemr In a «ai‘ bv the lv»Tord 
to hire lie «!e 10 the cm3 1 * or <Je»I.e»J innht — 
lir’J lV»t the l«ci ord’i pwhue wn mb] rt to th« 


WJ. — — S a l, t J U„mf, 

•»r»rtif— Prior ivevxlrovrr — £■«>(. ,] m wr -iai,r 
r*" 1 *'? * Radioed of ItmiM < Intnrrt |-» bn 
T^ W! ?f nr " 1 rt *‘ i *"■'***' (rtinm 
E ;7 v ? 7 Xn OiaAr%» Aet > HI 
”^“8 bta»';r»of«. 

/ L B-.S l!,4 ryi 
ormaJri Ei/jCorilf/Biei f n|1UT1 Vrnti 
_ - 

6f* tl*OT>»* OVN Damn n 

Abb IT. , Ui ” W f 

* • f c E.lb. 2 Mai, 234 


SALE FOR ARREARS OF RENT 
~e«rfi»<fl 

A IhCCMBKASCr-S-cowf.^ 

6L VaUtf 

Fvt*lrrr4 Uttar/ — A iWinnl Un4 to R m a 

mn’tirct le»»'. A ttort.aseJtiitftunej ‘o A. Thf 
rent aniir the molnsroi Ic»*i> Iff I'to *rr»W». kaS 
A obtain fit a Jrtrrr afalntt B ft* th* a aroint. lit'* 
that am an of rent inW.ttnl tharf* on th* 
tn anl’t IwUjnp, ao-J a-ro.-'linyly that the lanAaMd 
t ul 1 oe^ etfcn'c t«» d'Trf* I j file hi the WtUKJ 
fre* from tV moetja;* era’eJ by the *««»;*■ 
hifm/ef ■! r, AvlteriMi i t* R-.7 4f«*f < 4f, 
fdUwiat rAMiunn e 

lLIrIL,10K*ul,233 


02. 




- RIsht of pareRaicr— Rijll 
ot.—A raiyatV t tmrr h»e!n- t-eea 
lairr an Ai “ ‘ 


•oil f r »irnn of rttt nalrr at Art X i cm. the 
pnrehtvr >u htll to h« irlitW to to pnt la lV.nl 
jx».. nm i t the ml ire tfB-r« »* it on. ! n«'ly a'ool, 
to*»i»hManTa* that th» bn* of the raiyai til Wn 
'cmpym hnt* on «h» la’ll fee nwee than »*fctjr 
year* Ih* fircrnutaner that the pnreb**** 
hifpmfd fo hr IV vapcrJor Iielh’d irS t > of 
dimalih+it njht TmorrcM* D»e»* r Ititua 
l.ati Sramcot . . . 8V?.1L.<76 

03. JU;M la »(. V*'f 

1aa4 — The ri.ht io bold rJ] Jo»o Irnil* nfcrwnrt y 
p»*nt *1 h the aalv to the aart on ptrrhwr Jot 

Dm Jai e Hath Cam fntt . 7 W.IL.40 
, 04. E. f \U,rratJ*j 

1 of tim, ‘/ttle — A pnrrhurr of a palai » Jilt e«»* 
j ration bay* It with all It* I-ahP ira, 1 rlnf s^lru'tT- 
nuTiti Jir fo the naiinrLf airl Can- of rrroirr (hmt 
| from th* oci.inal pataiJar Kn t>a tie tan * t>». 

( or* trail Doatn W.IU, 1804, 207 

1 05 E /U ti r*at—~ 

A..1.V, ./ -» rr»f -Utar. £,/ F/ff 

t/lilJ.1 8 rl 3 iVb»T*a patilkUr** DMtration U 
d *ta-Sdby fr nnllti and hr it prfrentnl from, 
to I ct as the real* of ctrttin It not lallo 

for th *e hi. t Vt birr a tdnlh U toll for tn*m> 

the pntaidt* «la U (oil oil U o.A ItaU-* f * lb» rent 
of tbr a-t *hio wbkli the «»nil 0 !»r preaentrd lb« 
, jnnica njoiard by eh J, a. B, I rynlUon Vlll of 
i 1519 Dtamta Dibu r Anxcaii v«*j« Dn 
(15 TV. JL, ISO 

ea — f., t n ta 

LaattUtf of rarr’t tf pat,, J a , — Th* parrbtarr ef 
the rtih a and lutrmt* of a patBiltr In a jva | Ulekh 
ATiLt .(nr^emanAAf .mrA J t«i»-bo.tir,* 1 WuVW ra'.^iVtV 
■ hater rr fUiau the awaindar Vvi ayaioet it f T rmt, 
and bu no cUlm «cni-.>t the ntrtj or the yntnidor 
by naan of the name of th* Utter appearin' a* the 

oerner ef tb» toJskh la lie aunindcr'* paper* or 
other* lie. Ue may *or th* other thatrra foe th* 
mmfj nrhbh t* bn* pail «st thrir arc-art. OttiOT 
CBr*wa IlrsDoraDHra * Xitintca anoiian* 
[IV. XL. 1834,73 
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ABBEABS 


DIGEST OT? CASES. 
OE RENT 


( sno ) 


Si JS,/.W B ' 7 ' ““‘“JBA5ER£-»' , «»*'«' . rfai0 , 

5. MOHTS ;».<!■ wWW 1 *”?', ta” «S« « f”}’’! 

CHAShU= So?e under 1’, lie is bonnd to_ toco ^ n)]di , r that 

OT VjjlV«W^ 8a * pM soldfn c"ccritiono£ 1 lcsseV 

^ 4«x a tenn« *« 6 "l ° Ac t VIII of . jj£ „ot expre^y i*«™* J action- 

^ME5 S 

Gobi* " i,n*pr of' •n~i*u*xntn with 


SANE EOR - 

AS D hibimhb of mb- 

EIGB CBiSEES-.~l.W- 

1. _ EtrrterlT 


abbeabs 


OE BENT 


Principle * r i& 


Purchaser «/ , _ rnne-v^ •; V 

88 ;^We/* rStaS&^tTS 1 record to purcWr* "JjTsVrnomovee y. Ltl't* 

«*? rsi« line purchase* rf * K*“ rV . b s -acquired i • uM down m the case o Q }[aB „’ s T . A , 

mssismm \ fesgisssiB 

arrears ol 1 ^" C hoWDHuJ <•• K0G 


ISsg^iH 1 


^&3££gs=?S£ i 

thonph °^ v S ’ b e; n ure 5 ted in 'flense. , 

Cot’S' W>3* r - MEnMl0 ° :;,aS '" P W ' R ’ 318 1 

Liability of co- 

10°. —-^V^'nrc.-Wberen ™ b °* 

rs si-fl--- 

S ll 4 \e- AM»oobt.ow C. * [8 w . B„ 80 

3 noontm i 



Miy iuiu.v. - * 

Ccnira, hKVLK SU® Cni ^ ^2^.4, 187 1 
Z?«‘<7*' 

~ _„\7 IrnxfS — Tt'tl ' 1 


Vi i t of 1S69 i" oxecm.o - ■ ■ . MH1(1 0 f ttv eo- 

S/lhetnurc Useif to c ^ 7 *?, A.V, 

1 KKl8nitUi ° r * mobility of purctosor- 

« pK 5 ^'^' r :;S’ntenn;^t-4^[, 0 - 
1 


101 _______ 

V. pr ot a transferable , HA ntMl • * LialiU'o /o,c« ; 

StnvtfCK-Mi 




SffeBes^*» \ js&*@ 33£&$S 

• • *_» V of f K 5°- ! V c“..u in nxvment o? »»"*• _ ^ *mt for to’ 

_ . . * • tin #' tl? 


r - »•> " c “ "* ' "I { to' p * "-rJWnt.^tton^vsiii^ 

..Jet A' «/ f;’/ i defrtntt in V'y 11 "". n ,.; ta tnl a tntnroxry * ,!, t 

fl&JSa S Sfi^jsrgg5: 


102. 


H’ 


an nwird tbcrxin w - ■ - 

cr/nfed Ittrnrc^ 0u . t • trwe^ LSVw m‘ni tenure «Uh ^ to ,V,t 

dcfnv.it. .«* IT^c E=«in^t *'?fS; h ^ ci Pn- 
^.•I'Twbmefd X oMF«> and n \U 


‘ -ere sold t- -*- “ V> twt< «Ub'nt ^ 

a 'pare** 1 *-"* luin<tll«tit ( •»-" •— 4 Vow u ' , ‘f/i-rf, wss n~i 61 *• ^. a ,*n* 

^^*SSEW»«SS 
? » ! R " 
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BALE FOB AEEEAEB OF KENT 


JJiaEST or CASES 

BALE FOB AUBEAnS OF BENT 


7 niCBTS AM) JIAllIUTJEi OV rCT- , 

iwr - LiMttt to i *• 

ertt «* •) »mf— -/Vetioe* f «rr*a«» lj fori- 

goo ft oj p rtio, of tnart- h, s lt of fmrtlntt to 

„y n t tU rtl l‘tf of Stern for ejtetmeot 
,/ooto firtg to /if rr»l nif.—1a * out for artnrt 

cfrent lit » as' unmlar »pvn»‘. h'i«!«r-nv.iorxTi Ur, 

- 111 pawn'd ejecting the litter an* u » 

f f, tie tenure of the day mshumnlar »*i 
J/rlJ that a n ertg*?ie from tbe d»f 
tneli-raridar, wlo had. ' _ 

obtained a At«cp «i hi* 
ff \t at (be »ndlsn-*aJi* 
party to th" ««i out «u lutillcd to am 
the T»liditJ of decree o' Ubcl in 

trrdtTioil ejectment of the djr moVorandir JlihUOO 

T*201BiCI> 81XOH * rtMBI* 1 **l 

s [LL.B-,4 Cele-,620 


mil /or .— Tbe rtiiotiStn#} 

for imin oi rcr-t da* fet 


TOOIP'lUrn 


mil who to.! n 


aoim.tl fcJ-Bni. 
the Cr»t fire defendant* for imm 0 
tetprrt if • crrUia l mure ood o* ulued * arm* n. 
the Jfth of Ami 18 3. 1 b it rm tiro of (Utiwrtre, 
the t»nure »»* (old cm the 8'h April l^ji 1-* 
diftnlauti »s7.a9d 3 lint the *urtK*i-pureU**T* 
On th. 18 b of April l‘9l tbe plimtiit M*d 
♦lib defendan** f r the orrrar* ef r«t wfc'eh but 
Umt doe between llo l£tb April 18'Sand the 
w.'rinUj'to the rmt wU, l 8 th «Prd 1321. lltli tbit tb. *urtbn pureht^ri 
nonnzr .-id purrhe.rj him- (Art.odanU C. 7, end (•) wire pot 1 jhb. the err rate o l 

• ' ■ • • been mad* » rmt purd for bs’ics hrm-ie fine prior to their 

niton hr «nit i urthiar Intl.iiillll r Ilitirill BUMI 

lLl*IU21Calc, 1B0 
11L Aefr o* In i* 

of dftrtt to e wyrcmiee— Jae/iea-|>*rel.fier t T’t'* 
af-LetUhtp ef port lotto for not temioj dot 
after lu partial*, tot Itfor* eaejlewiaf.eo »/ **/> 
—Tfforl •/ ronpretoiit at agoioil porrlalfr— 
Ent Artroal of—Vtmgtl 7e»j*ey At', I flJ — A 
t<T»rl when «u»d for irmri e! rent of » Jrte, CTO* 
promind the to*- ky eatculing a wdetnama »cm-iss 
to p*y rmt it IS eon» » jxr t);h» oa A SCO tl;t*». 
SohoiTjaeutly the JoU »»» wild, h rurotWo of A 
drore* pciml on the bun of th* kol htum*. and »u 
pnrrh*.*rd by the drfrwiaH sc lb* SOtb Sl*rr!i 
the »1« l<li« eonf raftl on tl>* 7lb Aopsit 
183? In * tut mt tuUj by the UuAWrd ay»ln« 
the suetion pn*rhi«rr fo* »rr»»r» ef rent for the 
whole j nr 1298 (l.lh Acnl 1^9 t. Utb April 
Xf«/d th« the pirehM-r »*» U»*t< 1-r the 
whole IniulJKiit of rmt arerard da* a'trr the 
d*te if biepurrhaae, hut Ufor* th* e-E*rm»tk*i 
of the mb. iklwi'li'aniTnc tint hi* t tie >u 
tot jwrfrrted ant 1 lb* Utter date tteat U to he 
remrdel not •• »i-r-3!5„ from d*j to d»y, but u 
falua; da" emly at rlated tune* areordic* to the 
eootrtrt it tennry cr In the iSrew of any *»&• 
trart irrwJnj; to tl r ymrral Uw Ud dwa la 
• S3 of the 1‘nsal Imanry AH. Ii*tJ al«t 
that he w»i lt» v le for rmt under the Urirj or the 
•olibnam* irrrrperlir* of any >|nr*lio«i *4 to 
wbrther the qaant ty of Und there mentioned 
w»i rorr-ot or not. Sinnwi \nn Tejrnr 
e. Nuxiwtb* Scran LI^IL., 21 Calc., 383 
112 . 


103 Fnorify of 

a acUo+-p*'clatert-~SoU ttt «»i It lg o* tr-portt 
dime «»d efterrorrfe eoajtnarit— Xehre — Th« 
pUSntlll and the defendant purthaael tie *a-ne 
tenure at tueernite aalea. held la rirrultoa of two 
deerroi und*r the prormo-a of a B"* of Act \ III of 
ISC'*, for imin of nit due 1 a rtpeei of d.5rr»ut 
penoJa. Defendant’* »aV »»• Cnl m point of lime, 
hut wa* »H aatdeon the ^ud.'tcm^dehtrr ebtaioln; 
aa *z-fartt dmro a^imit the defendant The ault 
wa*, hnwerrr, reatnred and ultinuUl y duumied, and 
the d> fradaat’a pureluue remained unduturbed la 
tho meantime, bowerer after the » part* irtrit hat 
before the d nornil of lliat aai* the tenure bad hero 
a^aiu *ohl for further arreir* of rent, which bad ar- 
erned before the dt fradant’* purrhaie and waa h> url t 
by tbe plaintiff 2/efi that lie def-udan • title 
muit prerail, Uing prior in point or time and that 
tbe defredant w*» nnd<r no o’ li^itim to dixhtrge 
tbe arreara of rmt for whicli the eeeond deer-* waa 
ohtamed, cr to pin nolle* of L a purehaw to th* 
pliintiff Hue Cnfibi* ^annr KnaM e Sawik 
Gan . 1 U K , 20 C&1&, 23 

109 - 


Safe of- Etgtilration to ii.iifi^, imtila— 
EtgUt of taaiodtr- Eng Eta MU of 
ISta, tt 6, 7— Until Ttaaarg At \ Till 

of » 13 —A pwtm Ulnlh wai mid m et 

eeution of a decree, but the auction pmrrhawe, 
although be obtained poeaeauon did not eet bun. 
•elf regiatered in tbe aammdar’i tenabla In a 
•nil hy the latnuidar again it tbe former bolder of 
tbe paint for rent daa for a period pm* ooa to 
the *»!.,— 21 , !d that the auit la* againat bun, 
tight* of th* mmindar were not 
rf ‘ b< twwJr Pto'UM 
by a 7 “fBeugai P-egulatiou VIII of 1S19 iwU,. 

zVuSntZJZt^"'* r " ! S “ 5 ' **Si 13 ® Z~ 

Ml SrJC^*CTr iT K >4iCrrow. 

»»«• TncowMDa,! 1. 1* 20 Calc, 247 

■Araeal , , . prwfowar- 

3 Ttwt *n A 't ffjll of ISS3;, it. 6S 


uo 


oacy ^rfrF//fs/fSSj;,ij If. fj.aad f J— ball of 
a (eaere 1 * eaeertioa tf a it?,,, ao «/«■ amort ef 
not-Tfftrt o/asa-yaymetf */ landlord - 1 f„ or Hr 

fet forarrtxtt of t^/tt. eftl, , a ;, c . tU /aaiUrrf 

*'/*"»♦ e»a/e».(.o. a/eafr— Under «. 13 of the 
Bmga) Tenancy Art. when a permanmt tenure i. *c!d 
In eieeutioa of a decree other than a decree for airfare 
of rent due la rmpeet thmof. and the UndloeJ’. fee 
preacribed by 1 12 of the (aid Art i. not paid Wore 
the condrma'^n c f tho «*!*, the aale U Saraiid. 
i,a«u Ait e Ksuueavieier lustt 

IE la. Ih, 23 Calc, 603 

. 1 1 K, elit of pnrebaoer— Safe 0 / 

(eaonr* t alert it Ig miller— Sahejnut till If 
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S4 * E *0* AMBABS OB 

7™are akb UABiwn® op run- 

'• IlIGnT C HASEKS-co^‘n««' / - 

of purchaser. 

landlord f of a tenant in certain 

'l ho rmht, title, and lntcre pu iclvwed m 

Wl”& been nttaclied, «»Jv bis creditor 
execution of a decree u f°p„ r;m ancc of ft notice under 
in IPV4, the landlord, i 1 t (yindms Act V 111 

“ 80 of tin. Bent Bccoier^ACj sal sold 

of 1S65). issued Pf‘ or vfs 0 { rent due by the 

the land nt auction for • , r i u hts having passed 

tenant. Held sale, tbcie uas 

t0 ^SStT^ tenant 

^^£SSS^ti 1 

TACHI ‘ ’ — Sale of o ecu- 

U 4 - -17-ZZt tie stance of landlord in exs- . 

v „ncy holding at " subsequent sale of the | 
c„i ion (f rioney-dterce . B / nqal Tenancy -Act 
' „ for arrears of rent - j> e f itn d of pur- t 

same jor ‘ 00 — Damages Men 1 " ( . 1 

fVIII of ISSjJ, s - « yo the landlord, m 

SSttiffSfiS &SSX&& Vi 

mne toolcUtigi ^ wc * \ t ) ie letter for recover j 

plaintiff. I" 7 ft t w tlic plaintiff did not aequue 

the landlerd iiylns oun^ct 

•was entitled to gc - * a separate suit f 

‘sir.’sSsSS? w iwifks 

Mahomed L ATir 


sale FOB asbeabs OE bent 

/ BIGHTS AXD LIABILITIES OF PUR- 
CHASERS— concluded. 

■ n,o Tnort tr a <r ee entitled in every case 

property, nor u tl ^ ont of suc b dealings in 

to ignore the n l.t» - ^ 5s subject toonfc 

favour of third part , transactions between 

qualification, namely, that tlw tra frau(1 

tbo mortgagor and third parties, « morfc and 

and collusion, are biudtug on tnc = fc i(I n v. 

persons deriving title from bmi. > i06 . 31 

Jt‘"noodem Choicd/irv, - ^ Thakomotn 

T r- A., 2o3; llem ^ ^ 

Beit, 1. L. It; SO J^ u ’ J,r P" 44S, frllowed in 
v. Boy C hander Soy, * GoDVDitur. 

1 principle. Joiisdba Momnv Lat 2C _ w .pt.,29 

1 MADAK * 


3 C. W. K., 62 

Mortgage of 

,f^fa 'r " ”^« r oT/' y c 

of tbclimdloid.gpt the da^toluUi tra 3 ;’* execution of 

patni talnkh-wlnch-ashow^, purclnscd b y be 

n accieo for its ouu * f or possession ot tBC 

Principal defendants In a ™ " rented the pur- 

tm «?; "5Sl *!»(?", ”fTS 


s. SECOXD SALE. 

Sale for prior arrears after 

116. — ” K rl“t —Where a tenure has 

sale for arrears of ren ;t canno t he 

once been sold foi its e aTrca rs dne oil account 
again put up to sale fo v JfenA Jan, 6 R • 

f Pha/gopb Mozoomdab r. 

HniASTA Kxmari IBmvA^ L s 12 Calc., 587 

9 . SURPLUS PROCEEDS or SALE. 

Bi-htto surplus proceeds 

! ssr M f £ 

S S5 ££> ‘i S “™ D t»W. B„ 58 

Priority* — 5t/r- 

_ J « r^TTT 


rn^ ~ ” 

Hr::!, 

is t^SssrJzx&i* « 

tenure of bis dar pa „f rcn t due up to 1-th 

VIII of 1SG9, for t] \ c " rp r n ,° on t he 7th Kovem- 
Ipril WG. ?is,rietoM ; iaceontU ietUme 

bci* XS7*»> aftci # . ,, Collcctoratc to the 

surplus proceeds Hmaiued «^ ( ^ (lTtls ul Beccmhcr 
credit of the dar-patnidar. BU \t for the dar- 

18 ' 6 the patuid-ijbrough^ ^ ^ pflr ; o3 between 
patni rent due 1 “ ' ‘F ^ bavinc obtained a decree 

April and October 1^.6, a«dh - Colkctomtc, 

attached ibe ^'^^ tirae attached bytvvo_otbcr 
dar taluKu •— ^ ccn ticu of the mortgage a ! uhicli n ere at the j^™ e l Ueld that the decree of 

chaser at a salt in e. b b inK t,ccn transform-. , fl c £ ordinary dto rc ”. f t h c current \ car, 

ffWSthattbcaddnM^b tbc principal defendants bohle though te an a that the 

iutoa patni. vcbmh r- a ecr ee for I bad no pricrity oyer *c otb«: « ^ 

, clou, exv cut . rvlaintms could | proceeds of the su ^ ^ Ktc dar-pat-udar, 

formed P art °K ^Lehccated to thc patmdar for the 
and were not byF^ Gbisk CnTWOTuHr^nx 
rent of the year enrreut. bm C alc., 494 

Z DOOBGA DOSS ■ A-Aa. . l2E 


- i 


recover khas ro«cssiom ^Vovtgage gives certam 

von. t 
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BALE FOR ARREARS 
— continued 

9 SURPLUS PEOCERDS OF S4lE-e««/ ••«<? 

im Seng Iteg VUI 

t 18 ia , i? d (BJ—Patm lahekk—AUestkmont 
— FrtanfV — Th« patnidar of a talnkh giunted a 
dw patnl to the defend. it. on the 10th of f*m-j 
1853 The otme pitnid*r »ften»*rd* mortgaged the 
t.lnkh to the plaintiff. who obtained a decree 
on tieir mortgage oa the 2Sih «epte her 1S7A 
The patnl m told for it. own arrear* on the I7th 
J, Tcmher I87S and after payment of rent and all 
eXTien.e. there Temamel a surplus In the hand, of 
the Collector wh ch was sit ehed by the plainliffa j 
In execution of their d creeon the th of hovember 
18*d On the 12tb January 1877 ibo d frndant. ' 
Instituted a «uit agai it the jat War under cl 6 | 
■ 17 Regnlat on fill of H19 for cowpivut on 1 
for the loss of the da palm aulobtaneda deem, 
wh ch the Con t direct™ .honld ho .atiefled oat of 
the surplus tale proceed. and U 0 Collector Dot" ith 1 
.tanduig the plaint ffs attachment, allowed the 
defendant, to obtain the .mo i t decreed oit of the ' 
surplus sale proceed. 7u a * 1 1 by the plaintiff* to 
recover th* amount pa d tor compensation on the 
ground that the plaintiff, attachment was prior to 
the defendant, .n t —I tell that the defendants’ 


digest of cases ( 

bale for arrears of rent 


RENT 


the defendant, .u t —Uelt tnal tne nelenoama- , n,„ , f ir .r to, a . 7. .1 i 

decree mn.t rotnilh.taiid ng the r la ■ *•’» CL 1 . ll"* Relation \ III of 18l\ doc. t 


aicnt be .atisffed out of the surpl is s.le-l rocecd. 
pnoi ty to the plaintiff.’ decree bevaoKom Da* 
OTA * L19D MOBTO.O* BAB! 0» iBDIA 

{L L. R, 7 Calc , 173 BC.L.R.,341 
ISO - — ■ -Safe c f palm— 

Mortgage Inurihi Comers on of — ttnrpl u« 


j> SUB PIUS PROCEEDS OP SA.LE~eo»c!«<fei. 
Prtn Ckand Pol r 1 urn ma Dai i, I L A-. 13 
Cafe , 616 referred to I?*« VltOilO Stsith e 
ltevrit Lux. - LL.R ,2i Cala , 740 

122. — — • Bt *? Jltj f'lll 

cf ISIS • J7—Dii/rtlnftt>» of turplut tale 
prcte-'U— Claim In ompatmdar —A .e-pataidar 
i* not e titled to • ahsre of the froccaii of » »sle 
of the patnl for arreart Of rent held tinder Regu- 
lation \ If of 1813 Jforj I At Q hose c BtJSAMra 
Uaxujl . 3C-W.N.OO 

10 DEP0 S 1T TO SPA! MLR 

123; Right to BU9 — I olautary pay 

meat to i/ay tali— Act X of ISoS, n 103 103 . — 
A person mating TolontAry payments in bi. own 
Dime to flay a ulo in execution of a decree against 
albert eonld not toe under a 103 or H'3 of Art \ of 
1853 for the recovery of the money m paid by him 
ABDOQL ITaDJS r 1/KCHUC^D 

[2TV.R, Act X, 48 
Party with recognized in 


• not 


124 


soli proceed* CAarye of i*o rtgogee 

Transfer of Property Act (IT of iS 13 J 

i 76 -A patnl t.lukh haviic heen .old for 125 
err can of rent under Regulation \ III of 1819 the Su t to 
surplus i»le proceed, held in drpo.it in the Cilice- mother brought i 


contemplate that any party may, by depositing the 
amoint due rtay a tale of a patnl butonty a party 
having a rceogniied mterc.t in tueh patnl Accord- 
ing to » 6 cvrn appheat on far reparation is not 
Sufficient that section provide* what ran 1 'gaily bo 
done If regulation la refused, hhl.ro Jribcs 
llPKiHEZc hlACTlSTOsB VT IL, IS 04 , 63 


Sufficiency of interest— 
iey deposits! — The plaintiff* 
t to recover a port on of a talnkh 


t interval, by the bolder. | which .be claimed under a will aud wh eh aho wonld 


of money decree, against tl e patnidan 

pi. ntilf who held a mortgage 0 E the talnkh .ned 
to recover from t ew decrei'l olden the ainoant of hi* 
on sal tiffed claim Two of the defendni t. pleaded 
that over and abo a the amount taken by them there 
rcm» ned m dep at aafficicnt money to tntiafy the 
plaint If and t at the otl er un^cured creditor, who 
had drawn out th . balance .bon d alon bo held 
liable Held tl at tbc .urplu. « ilc-procceda were Jtf 
be regarded ea the ibape into wh ch tho pl.tnf ff. 
weonty wat converted and a. before »uch cer" crslon 

psrti asy&asi 

h ta out of the whole of the «u™^~°,~. a ce d ” t . t ° 

aMsfeww? 


12L - 
Propert) Act (IV ov 
purchasers— nortqnjf J} 
■rope rty Act only give* 


L.R, 20 Calc, 241 


, «f the Traoifer of 
r the reaidoo of tha*«^v^E ^ *' 10 mortgagee 
r» where the law <Ithctv^^?" wi, , * n , a ,,fcr * to 
effect of the sals is to wMA frovidcd that the 
Intended la *ay *«y to enliV T rt P ' 5 ' 1 U “ »<* 
purchaKT at a u 1 B for l “ e mtereEt of the 


be cntitl d to npon the death of tbe widow of the 
dcceaicd owner l\ 1 ile the .nit was pending the 
talnkh »*« put op for sale under Ro-rolation V Ilf of 
1819 and to prevent It. being sold ibe paid the rent. 
The above suit abnlcd by the death of the plaint IT. 
mother and the plaintiff now sued the shareholders 
to recover tho amount pud to .are the talnkh from 
sale Held that the plaintiff* mother’* interest In 
the talnkh wa. inch a. entitled the pla otiff to re- 
cover the money .he paid. ''Uaboda KoosUbsb 
Do.sze r klomxie Money Qno.t 

120 W R., 373 
123 - — Volantarypaymant — Aefltt 

of mortgage* to preteni sale of mortgage t property 
— reluntreg pagmeat — The nn rtgngim of a patnl 
talnkh paid cert.ln money, to prere t tbe aole of 
»ach talolh for atrear* of amiadnn rent, Sold 
that th a was not a voloi taiy pajment and coaid not 
be to cone dered even in iha cnee where tho toort 
gagtc by & covenant in his mortgage deed bad in- 
sured himself against lots bv «neh sale Xogemder 
Chunter Ohosor Korn net DdMf.fl Stoorefs l A., 
SJi followed. 3 /ohssb Cruvozb Btaiaits r 
Tam Prasoso Chowdubt 

[LlaR,4ChIc,S30 8CIi R, 260 
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SALE FOB ABBEABS OP BENT 

— continued. 

10. DEPOSIT TO STAY SALE— continued. 

See Doiichasd r. Bamkishein Singh 

[I. L. B., 7 Calc., 648 

127. Sale of trans- 

ferable tenures under s. 105, Act X of 1859 — Bight 
of suit. — The right to make payments to preserve an 
interest, and to recover the sums paid, was not given 
in the case o£ ganti jurnmas and other transferable 
tenures sold for arrears of rant under s. 503, Act X of 

1859 ; when such payments are neither expressly nor 

impliedly authorized; they must he regarded as v olun- 
tary payments, for the recovery of which no action 
will lie. ''Sbeenath Holoar v. Bam Sootrotm 
CHircKEEBCirs: . 4 -W. R., S. C. C. Ref., 4 

128. — Bight of suit. — 

Au under-tenant w ho has saved the superior tenure 
from sale by depositing the amount of rent due, not 
only has the security of the tenure which he pre- 
serves, and of which he can obtain possession on ap- 
plication to the Collector, but ho also has a right to 
recover the amount deposited by him as a loan in an 
ordinary suit. Awdikv Dr. nr t. Pbanuaiu Das 

[4B. L.B., B.B.,77 

S. C. UirniKA Dehia «. Phanhttbee Doss 

[13 VT. K., P. B., 1 

129. Right of suit — 

Beng. Beg. Bill of 1819 — Xon-regisiration of 
transfer. — L aud R, tho holders of a patui estate, 
granted in 1856 a dar-patui lease to S' at au annual 
rent, the lease stipulating that S should have full 
power of sale and gift, but should not snb-lct without 
the patnidavs’ consent. The lease contained no stipu- 
lation for the reaistration of any vendee or donee In 

1860 S sold the dar-patui lease to /if, tho deed of 
sale which was duly registered providing for muta- 
tion of names in the patuidars’ books. No such 
mutation was ever effected by K, who was never 
recognized as their tenaut by L and R, the rent of 
the dar-patni being paid in tho name of 5. In 1861, 
thereat due from the patnidars being iu arrear, the 
zamindar proceeded to sell tho pafcni under Regula- 
tion VIII of 1819. Thereupon K , in order to pro- 
tect his undcr-tcnure, deposited in the Collectorate, 
on 17 th November 1861, a sum of money, on which 
the sale was stayed. ' K, being then iu arrear in the 
payment of his dar-patni rent, clvimed to set off the 
amount deposited in the Collectorate against the rent 
due to L and R. This L aud R refused to allow, 
and they brought a suit in the Collector’s Court 
against S aud his sureties to recover the arrears of 
reut, Iu that suit^A' intervened, claiming the bene- 

- fit of the set-off, to ’which, however, tho High Court, - 
on 2Gth .Tune 1866, on appeal, held that he was not 
entitled, the deposit being merely a voluntarj pay- 
ment by 1C. On 30th October 18o7 K brought a 
regular suit against S and A aud R to recover tho 
amount of tho deposit, aud obtained a decree, but tho 
decision was reversed oti appeal, and tho suit dis- 
missed for want of jurisdiction. On 6th Juno 1869 
Affiled his plaint in tho proper Court. Held that he 
was entitled to recover the amount deposited by him 
VOS. V ‘ 


SALE FOB ABBEABS OF BENT 

— continued, 

10. DEPOSIT TO STAY SALE -continued. 

in the Collectorate. Duokhinarain Mitier v. 
Khettbo Pal Singh Bov 

[13 B. L. B„ P. C., 146: 20 W. B., 380 

AlBiming the decision of the High Court in S. C. 
Khetxer Pahs Singh r. Lhckheb Narain Miiter 

[15 W. B., 125 

Oknov Coomar Chaxterjee r. Dhiiuj Mahtab 
Chhnd 22 W. B., 299 

130. — — Payment made 

by vendee of dar-patnidai — Voluntary payment. — A 
payment made by the vendee of the dar-patnidar 
(who has not obtained registration) to save the pitui 
from sale is a voluntary payment, aud the registered 
dar-patnidar cannot seek to deduct the amount from 
tho tent dne by him. IiBKHEenarain Uixier v. 
Seetanath Ghose 

[1 Ind. Jur„ N. S., 317: 8 W. B., Act X, 8 

131. — — Payment of 

patni rent Ig dar-patnidar— Beng. Reg. BUI of 
1819, s. 1?. — In a suit by the purchaser of a patni 
against a dar-patnidar for arrears of rent of the year 
1285 (1878), it appeared that, befoio the plaintiff's 
purchase, the dar-patnidar had paid the amount of 
arrears of patni rent for the year 1-81 (1877). in 
order to sav e the patni from being sold under Regu- 
lation VIII of 1819, and that the amount so paid eon- 

-sidcrably exceeded the dai-patni rent due at tho date 
of suit. Held that the defendant was entitled to 
deduct from the rent claimed tho amount paid under 
tho Regulation ill excess of the dar-patui lent duo up 
to the end of 1281. Nono Gopal SieCak r. 
Sbinath Bundopabhva 

[I. L. B., 8 Calc., 877 : 11 C. E. B„ 87 

133. Payment by dar- 

patnidar— Beng. Reg. Bill of 1S19 — Beng. Act 
BUI of I860, s. 63 . — The zamindar of an estate, iu 
- which the plaintiff aud defendant respectively had pur- 
chased patni and dai -patni tenures, obtained decrees 
for arrears of rent accruing before their purchases, 
though one of the decrees was obtained subsequently 
to defendant’s purchase; aud in execution of these 
decrees he advertised tho patni for sale, and the 
amounts due were paid into Court by the defendant 
to protect the tenure from sale. Iu a suit by tho 
patnidnr against the dir-patnidar for arrears of rent 
accruing due subsequently to the defendant’s pur- 
chase, — Held that the defendant was, on tbe con- 
struction of s. 13 of Regulation VIII of 1S19 
and s. 02, Bengal Act VIII of 1SC9, entitled to 
, set off such payments against the plaintiff’s claim. 
Xobogopal Sircarv . Sreenath Bundopadhi/a, I. B. 
R., 8 Calc., 877, followed. Lalit Moiitjn Siiaha r. 
Seinibas Sen . .XL. B., 13 Calc., 331 

133. ; — Payment ly 

\ dar-patnidar — Police of idle to tenants — Beng. 
Reg. VII I of 1819, s. 13 . — A dar-patnidar who has 
; aid a deposit in order to stay the sale of the superior 
tenure under cl. 4, s. 13, Regulation VIII of 1S19, 
and has come into possession of tho tenure, and 
. is entitled to the profits of it, is bound to give notice 

12 E 2 
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KENT BARE FOR ARREARS OI* BENT 

I — coatiaatd 

ImttJ 10 DEPOSIT TO STA1 SALE — centime!. 


0 f j, i4 llt j, f„ tj,, ruyai. Id ibe absence of .neb I j-UinUff pai J the amount ot tb« itt’K to W« tbe 
ioicc.bc cm t receiver from them rent. already I t'can- fron •>!<■ In a ink broi;tt to recover the 


wil b» ib tn t* IK patmlar hnuoxtr Rot r 

Hnu 4 W. R, Act X, 58 

sf 4, j i uX SbSirb 

ncntko'xo 6W B ,ns 139 _ /,••! to rtcutr 

j3g Ri-it fem nwi —A p»‘ni tnlire irjjieh had bom «1 

freUfioD from nrikn tn A .bar I lif.T -lopii. Ueleel Ly G 1 1 cicentim of J d<OTt »2»}n*J ’l> 

np *m*» of r >* fine from tbe -ted* of tb« t.i ore *u claimed by A, wbw* claim -a. illwnL Upon 

incrdtr toi»i it f < ir. eil ir intention u entul.d thu <J lartunted a .nil ngniuat S and otter* to 

to recover twtnoiU n Irrau o 1 er .Unbelief* mho 1 *»♦ tbc pattl declared to betbc property ot > , ml, 

*tre in pOi«.»wn dun „ the permi vithm mbn-b bung iseteutal bad lie pitm ic!J n ntnl/O of 
tbc arrear. accru'd even tiou„U tbe tenure ibonld hndtr * osiin.t D Iteimutbo parcba.fr, end got 

be la tbc name ot »" tier and tbi uimc b* icmi P ik.hoi After thia, le aaved tbe ntate from • 

catty .gaunt .neb otbir atom Asi ro Has r bvug to 1 1 for arre.r. of rent »b cb had accrued 

MuboarK Do« 22W II, 631 pror ta h . p ircbi»e, by pajin,; op tbc amount dne 

j 3 q f m pan . * ,r »ab» ■'/ufntJv »eed 1> and a to rrrover tbr 

yil t re ,r I l.m If t aae, ,h S, -b> t ad meat,! me appealed t * 

ratal fn r ,»l f inwg ret t of a forme r tear tki 1‘nij Cosiocil rtrrtrdvd in olta'nnjr a rcterttt 

Jib cl bad W ti • Ijl g d la an n) i ■ ell aal.t f , tfc * * wt un ? ft 

&cn t i it o tt o f it t lndtU leojev ' l ’ 11 Tf ' ,T *»l 01 1 oet tale flacc Uforc It lad 
BeM 0* tl no act in A under .Cd eir > n »titoW ibe nut for r.co.eiln’ tb, am»r» be Ud 
oriMM tall) d the plat. It to rteoir- Uck R«M that 0 ar». entitled .to ncorer 

IK onacj Dorn tbe defendant town r f ,, Uvn * ! «* *»o jnt ^ Iten paid hr bra to 


arnoant,— J7efd that tie pajmentby the jdaintiB vra», 
a. far a. tbe defendant ».i cooefmrd, a m’anUry 
parmeni Mire inro ivnumee «i*bont rt>V of actual 


*c»/y yanf— Ae»f /w tjltcf p t t j| j 
— J?eac Act t HI of ;«5 . 6-A patnidar in 
(iirntion of a Acrte for rent acam.t bia on-,, d, r 


iiirntim of a (horte for rent acain.t bit nu-j, dar 
attmebed certain property . I bit irclndi g a parcel 
of land telo -Ing to th* plaintiff ato to tire tl at 
jorlico paid toe nbote ancunt dur and »ned the 
mira.idar to r trover tie ptrtioi le oigLt to baie 


!l >i Jar in 140 — — — $m,I to recover 

mi*a* dar moaeji paid —Tbe fbnlJt parebaaed at an eaeention 
! a parcel male a aWe o' IT tenure nine!, hal b^ti attaebed 
•are Uat oi account ot a raoucj-iWce Sabicqnentlr the 
«aed the nidi tenure na* alrertw^J for talc in taomlraa of 
t to baie » eberec fo- amara of rent On applying to the 


p»ii The roit Ml w. muted no o'l gallon on ibe llonaif lean toll fiat. If be deponed tbe xLoU 
Itw. t ^| , r,n'cr l r^| l - “ amonm due. (be Mle aroalj be itayfd. «e<bd«ia»iii 
j'Wfr btr portioi w.syitbm and anbo-iHnate proventedth- ule lie co» tned K to r.'rorer Uir 

to tbe h lboK of tbe toiMudar, and to tell reerald ainonrt dfpo»ited Jltld tbatlba xi»rincr.t era. nn- 

Uic jropanii d btr bodin n t IJ tKt tie CMC thrr offioma nrr KlonUry and tb« A. -bo bad 

^ 1 5 lt, ‘ b>’cr App,lUto Cciirt, enjoyed the proAU of the Und -a- tondaUr liable 

bnt that 11 e i*>n< lo be tried -a. n briber tbr flam- for tbe mm paid to a re It from «il- KnrtrcS 

lf!c" r l i C d rt «“ Mont * IU,IKJte r R»«a®»W Ciumwn 

a, C. i.™fV Art 1 lit of lbCo. read nit i f 1 Cl TV T7 nor 

Population VWlf of 1S15 toorepartienlarlj nip, e |.3 119 W - ^ ~ 87 

Lrcsnn rsfifftf® 1 * r. Barsoatrs per l' 51 - — { ee.ad.tesni' 

[12 V? IE, 313 U*br-H"3 riiy c/JS/9-KB*r. J^A 


. 138 \ ■ .W fa rftDt „ tender to* Uy a a le under RegnLtm Alii, !Sfo 

poid-Tbe \mntdl pmebawd (fUU . t ®* ‘ eldn^n u ** mra4 »«'*; a * 5n “ a 

»a anction-Mle m tVmUm of a decree ajain.e ’'Jtbm.t anjewidiVion a. to u« bemp kept In depc.it 
tbe d/Jccdass -to A* >■> ftfxrtka. > n ) ./Jr J Car*-* «|eci*ri lOimn r 

bn pnrcW obtained A-ic.Km tn CJi April ISCri D® 0 ™ Rorir Ho-JIE . -17TT. R.123 

Rfcfte he -a. in pooeiiion. one It, the j«li iJar. 142. Vaymml to %a ' 

aned the defendant (o ri e^: 17 arreara of rent —bfeb niader — Beat bee IT / i of tSI9, t 1 ! J\i * n - * f 

bad berrme due Dnnn- ttV defesdart a (mi,.. , a f, ,r ay -The dirretun in t J3 of tbe Tl. 

and before tbe plaintiff . proYbaae and fn ocrution gnlation Mil of 1519 tUt roonej paid into Court 
of the decree be o' tamed tmt *be «tatc by a talnildar in order lo atay Ibe final ml- ab-.it 
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SALE BOB ABBE AES OE BENT 

— rou finned. 


SALE EOB ABBEAES OE BENT 

— continued. 


^ 10. DEPOSIT TO STAX SALE -concluded. 
for which the notice of silo may have been pub- 
lished, is satisfied by j ay ment, not iuto Court, hut 
\o the zamindar. If a strictly literal construction 
v< re put upon the words “ into Conrt,” no payment 
rifcetual to stay the sale could bo made, for “the 
„Conrt” has nothing to do with these sales, which 
are managed by the Collector. Taiunt Derek ,r. 
Shavca- Churn* Hitter . I. L. B., 8 Calc., 954 

143. Hat lire of pay 

ment — Lean (o proprietor — It eng. Act Till of 
1S65, s. 6. — Honey deposited to protect from sale a 
tenure adv ertised under the proa isions of Act VIII of 
1865 must, under s. C, he considered as a lom made 
to the p'oprictir of the tenure, uhich becomes secu- 
rity to the depositor, who is entitled, on applying, to 
obtain immediate possession in ordci to recover the 
amount frem any profits belonging to the tenure. 
Kaf.tick SumiAH t\ Bidonath Safi-nfe 

[10 W. E., 205 

244 . Positionofpersou making 

payment— Deny. Hey. VIII cf 1819 - Suit for 
share of print estate — Moi igagee . — Plaintiff claim- , 
cd an right annas share of a patni as purchased by 
the official assignee of an insolvent, J), nhom the 
Principal Sudder Ameen found to have boon owner 
in his ow n right by inheritance of the share of the 
patni of which defendant's ancestor, G, having de- i 
posited arrears of rent, was in possession as giundar 1 
under the provisions of Regulation VIII o£ 1819. 
Held that Gr was substantiall.v in the same position 
as a mortgagee in possession under an usufructuary 
mortgage; and that plaintiff, as a purchaser from 
such a mmtgagor, would have no cause of action 
until the debt was paid off. Held that, as defen- j 
dant’s plea of pvuchase frtm the alleged shareholders 
of the patni, in satisfaction of their ancestor C?'s 
lien, lnd proved unfounded, if they ware pcimitted j 
to fall bach on their title as girurdars, the plaintiff 
must be allowed to show th it the debt " was realised 
from the usufiuct of the tenure,” even though this 
had not been “established in a suit instituted foi 
tbfe purpose.” Boistuis Cntnrr Eiiumio v Tat; a 
Chanr Baneiueb ... 11 W. K., 357 

11. SET1IKG ASIDE SALE. , 


XL SETTING ASIDE SALE-conrinueJ. 

148. - Order under 

s.310, Oictl .Procedure Code, 1852 — A oticc to pur- 
chaser . — An auction purchaser is entitled to a notice 
before an order is made under S.810A. Bcngshi- 
BJIAK H ALDA It IvFDAENATH AlONDUL 

[1 C. W. IT., 114 

147. — S. 310A of the 

Civil Proeedme Code does not .apply to sale under 
Act X of 1859, as the Code of Civil Pi oceduro applies 
only up to the sale, and not after it. Habish 
Chandra Guosb t. Ananta C II a iian Patba 

[2 C. W.M',127 

(4) Inr.EG-DLAEITT. 

248. - — Bong. Beg. VIII of 1819, 

B. 8, Application of —Jungtcburi tenures— S. S, 
Regulation VIII of 1S19, refers {o jungleburi tenures 
this existed at that time, and its prov isiens do not 
.apply to any tenure created since the passing of that 
Reguhtion. Mo.miohdn Sxngii r. Watson A Co. 

[2 Hay, 398 

149. — Bong. Beg. VIII of 1819, 

s.8, Construction of — Mesidmg in neighbourhood, 
— Attesting ttiincsses.— By the words "tending iu 
the neighbourhood” in Reg. nil of 1 K 19, s. 8, the 
Regulation does not make it imperative that the 
attesting witnesses shall he residents of the village, 
.but maybe taken to include men living within a 
shoit distvnee of the witchery. Hohinee Dosske 
c. JPGaoDOSiBA Dossfe . W. B, 1884, 383 

250. Substantial 

persons — Attesting tiitnesser. — With reference to 
the provision in cl. 2, s. 8, Reg. VIII of 1S19, that 
the serv ice of t ot : eeof sale of a patui taluhh shall be 
attested by three substantial persons, — Held that the 
word “substantial” must he understood in its ordi- 
mry sense, — men who have sonic stako in the 
community, men of local influence or import mce and 
respcctabi lty, — and not bq taken to mean simply 
men who can readily he found. Gofal KIsBORB 
ShOQB r. IdtJDUN IIOHIN HOLDAB 

[2 TV. B„ 188 

HOHINBK D05SEE r. JtTGGODBilBA DOSSEE 

[W; B., 1864, 383 


( a ) General Cases. 

245. Civil Procedure Code 

(1882), s, 310A — Ctnl Procedure Cede Amend- 
ment Act (V oi 1894) — lit n a I Tenanei/ Ad ( VIII 
of 1885), s. 174.— S. 31CTAof the Code of Civil Proce- 
dure applies to the sale of a tenure in execution of a 
decree for its own arrears, Janaudhan Ganguli r 
Kali Kbisto Thakue . I. L. B, 23 Calc, 393 

Krisbnadhan Bath i . DaacatAnti Devi 

[I. L. B , 23 Calc., 398 note , 
Bettabt Lal seal r Russiok: Chundeb Pal ■ 
[I. L. B„ 23 Cala, 396 note ( 
Bungskeduar Haldab v . ICedabnAtm ilONDJtL { 

[1 C. W. 114 ! 


15L “fSubstant i a l 

persons’’ — Scnice of notice .— /The provisions of 
el 2, s. S, Reg. VIII of !S19,/vith regard to the 
notification of the sale of a patni talukh for the 
arrears of rent under the Regulation that the serving 
peon shall " bring had. the receipt of the defaulter or 
of his manager fo“ the same, or in the tv ent of inabi- 
lity to procure this, the signature of three substantial 
persons lesidiugiu the nedghto irlicod in attestation 
of the notice Raving been brought aDd published on 
the spot,” are merely directory, aud where there is 
woof that the notice v,is iu fact served, the sale w ill 
not bo vitiated by ndn-compliimce w itli any of these 
provisions, — e g„ as Where one of the witnesses attest- 
ing the service of/ the notice turns oat not to bo 
“ substantial.” A respectable man, of good character. 
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— continued 

11 ^EtTIiG ASIDE SALE — «safm«ei 
living and sreD known in tlic neijhbonrt ood may 
properly be considered a substantial pencil” within 
the meaning of cl 2 a 8 of tl e Hcgulati t.. It 1* 
too limited a construct on of that danse to hold that 
the word robatintia! gnat be taken to ono a 
wealthy man Iron whem dsmagea real 1 lx) recovered 
by the patnidar lappoainp ihs atteatatkm |o be fa!«c 
ruigairCK Bosk r Kavisee Hcomabie DO*sie 
[14 B L IU, 304 
S C I 4if SiBVt Boss r Slojrnonnes Dmijz 
[E.E..2EA.71 23 TV K„U3 


SALE FOB ARREARS OF RENT 

— eoati.«e<f 

ii settHiO aside sale— »«•<■•««? 


J III of 1319, t 6 el 2~proof of fwlhea- 
lion oj not ee lefort tale of point toUk\ for 
arrrnrt of rrnl — TbeAnc publication cf the notice* 
prescribed by Regulation kill cf 181 9, ■ 8, 
el 2 forma an eaacntial part of the foundation on 
which the sommaty power to »»U a patn! talaVb for 
son parwcut of rent la Mfrclard by the ramindar, 
who when uiatitntins: thia proceed" np. i» ciclnilvely 
reiponaible for such publication being regularly 
conducted. Although objection to the form of the 
receipt and the absence of the receipt itaelf need not 
he regarded if the fact of the due pul 1 atlon cf the 
relicts laving teen made ii not matter of cectrorerry 
(ta held tn .Sows Alice t Laltkaotl Chottd&rf 2 
IF if, 242) yet where that fact waa In doubt owing 
to the evidence of it Dot bating been lOrarcd accord 
ing to the provisions of the Ecgnlati'n— a molt doe 

_ .. . to the nrglect of thcee repreaenting the aamlndar — 

must be one of aubatance and not merely of form. the finding of the High Conit that doc publication 
The reqniramcnta of the Regulation me to the aemce had cot tern established by such proofj aa were forth* 
of the istahar and the a going of the receipt by coming waa maintained by the Judicial Committee, 


— Snhlanltal per 

rregmUnlg — Aoa j 


ao*i — S«i< to iff oi it tale for 

aemce of notices - Oimsatca ft . 

*uit to ait aside the eale cf a patnl for a man of rent 
coder RepoUtlori till of ISIS an the ground tbit j 
proper noticci were not lent i erred, and published 
under a 8 cl 2 the objection in order to aucceed | 


auhatantial persona, 
atantialli performed 

tuch »a arc uaua ly cipccted to attest inch 

meit ptrwni who are treated with exmaidcratim 
tg* araeena moobtrart, chowiidars. I’m min 
I aima r Djkcodck Doss Basses r rrramm 
Pawna . 2VW R.129 


MmiRiJin oi Bmnu e Taniausuaw Dill 
[IU,0 Calo^ClS 13CL.Jl.34 
L- It., 10 1 A, 10 


157 


- Proof of pnU 


154 - 


ticatia* of satire — Pent Peg T III of JxJ9, a 8— 
Irrefolanlg a. a*!e— hail to ttt «im» nil —It U 
eaicntial to the validity of a fair btl 1 under 1 egu 
Service of notice of sale— 1 Dtkn Ml! ot 181° of a patn; estate for arrears of 
• <o.» - " " * — •- rent, that the notices of sale prescribed by eh S. a. 8 

ot tha regulation ahonld have been nil duly and 
regularly published aa therein directed. lUncixrni 
haia «rsoa r Itninaj Slitunn Cnawp 

[OB I, R, 87. 17TV.IL, 447 
HiEivarn Oma * J*o»wwam Dor Cnoiv* 
bbst BB.L E., 89 nottj.UTV IL, 87 

And » to what amounts to pnhliraticn of nc4w 

raouaa Ciism hivmii » DBUivirn h-trrat: 
Cdowdhbi 

[SB la B . 91 note 14 W n, 489 

158.- 


Peoj Bin I lit of 1319 a 8 cf 2 Ac» 

of not ce Efrtet of on a off —Where a Court Ends 
that the not cc prescribed in el 2 a ? reputation 
VIII of 1S1P haa been dnlj sjxvfluL&ttd rot find 
whether the peon who- itrTf d the rcticeNcrarlied 
,h / d ” ct '°?*of the regulation no to flat 
ahonld he done in fn fic»t 00 ot inch aemce Omu 
aion to comply wl pp, those directions doci not 
vlti^e a sate ui^JtT the regulation, provided notice 
** duly scrvr<j_ g 0SJl p ZEBIX r i^lx. Cnawn 

CnownnBT . 9 -w Jh.242 


-Oaaapeoia.fi— Ee.df»„ ^lef , 106.— U a 
and arainst a kammdar to reverse the aale of a patni 
tenure held unHer BeguUlion k HI of 1 S 19 on the 
ground of non^t nk.’ of notice tie onui of proving 
aervice lira on tbV defendant, iccordiog to the apint 
of a. IOC of tboEv Meoee Act. Doonoa Cnrnw ‘■ml 
CdOitmbt r LaPruoonnns 21 TV Ih, S97 

155 V Proof of aer» 

-JBf.y Stg Tljfof JSJ9 .8,1 2— Pollies 


\foflSl9 

— Although the 

regulation Till cf 18 
which proof should he 
tale, are merely directory 
HHntial to the validity 01 
t on that the not ee of inch 

atnet compliance with the 

tame danse and section of ■ 


of *. fi t) • 
j - n o the manner in 
of acciice ot not cc of 
neverthc ecaabrotatcly 
mder theBegnW 


felouid hi 

"‘mol pi 

tfgniatio 


L.B ,367 


— Peng Pen rill 

of 1819 a 8, rl 2— Formal ties preienlri m iKal 
jeciiea for Joe pall tea t on of Ik, pchne/ealr— 
In eaita where the due pnU cat on of the aale notice 
is in rontrovmy it is incumbent upon the landlord 
to ehow that the fcianalitiea pmcribct by a. 8 of 
Ilfgulatmn fill of 1819 have been complied with 
ilakartjak of fiord iron r Toroioodart Del, 
I X Bs 9 Cole, 619 L So to J A, 19 and 
J Moraot of Pvrdnao 1, Trielma Xeottot fin,, 
1 A Enli Cote, 865 , Tr 1 ^ 14 T A„SO nferred 
to. Pun a Petite v Pallckond Ckotrdkrg 9 jp 
P 242 capla ned Illor Cbakji lliwaTt* , 
Aiuit* Lat UtRua I. In B, 27 Calc , 808 


telling ntlit oalo—tion tfrr.ee of nth ee -The fact 
of no notice laving teen trrrcd in the mofuanl Ii 
luff cunt ground tor aettbg aside a aale for arrears of 
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SALE BOB ABBE^ES OP BENT 

— continued. 

11. SETTING ASIDE SALE — continued. 
rent. Nhgexiveo CnrsiiEB Gnosr r Mcsnurr 
Bibee 15 TV. E,, 17 

Taea Chand Biswas r. Ram Jrrntry Mocistaeee 

[22 TV. B., 202 

160. Beng. Reg. Till 

of JS19, s. 8 — Hoticc of sale , Publication of . — 
In n case of a sale tinder Regulation VIII of 1819, 
where the patni was a small piece of land, upon which 
tliere was no town or \ ills go or cutcliery of any 
kind, and tlic peon stuck tip tlic notice in tlio 
Collector’s oflicc and also at tlic sudder cntchcry of 
tlio zamindar, and obtained the receipt of the’ de- 
faulter in the latter place, he was held to hate 
carried ont substantially, ns far ns ho could, the 
provisions of the lair regarding notice. Hurbt 
Kkisto Roy r. JIotee Laxj, Kcndfe 

[14 W. E., 86 

161. 3 e v g. Reg. 

Pill of 1819. — It was held to ho a far more exact 
compliance with the spirit of Regulation VI It of 
It 19 to ser\ e the notice which it enjoins at the plnco 
in which the defendant’s gomaskta was transacting 
and did habitually transact business, than at the 
cntchcry, which had not been in nsc. Hukooman 
D oss alias No*.;. Art Baboo r. Bitbo Chubb Bor 

[20 W. B., 132 

162. — Beng, Reg. 

Till of 1819, s. 8. — In the case of a sale of a patni 
taluk h for arrears of rent, so loug as tlic cutchery at 
which nctiec on the defaulter, os required by Regu- 
lation VIII of 1819, s. 8, cl. is served, is an ad- 
jacent one in which all the business of the defaulting 
patni is carried on, and is on land belonging to the 
defaulter, publication at that cutcliorry is a sufficient 
publication. Mungazee Chaerasskb r. Pnrno Soon- 
DtmEE . . . 21 TV. B., 366 

163. — Bong. Reg. 

Pill of 1819, s. 8 — Due publication of notice of 
sale . — V here there is a cutchery upon the land of a 
defaulting patnidar, the notice required by s. 8 of 
Regulation VIII of 1819 must be served there; hut 
where there is no such cutchery. the notice should 
he published, in the manner requuod by tlio section, 
at the principal town or Milage within tko tnhihli, 
Maharajah or Buedwan r. Keisto Kamim Dasi 

[I. L. E., 8 Calc. ,-931; 13 O. L. E., 427 

S. C. on appeal to the Prii y Council. Publication of 
tho notice of sale of a tenure under Regulation VIII 
of 1819 is required to he in tho manner prescribed in 
f. 8, cl. 2; and personal service on the defaulter is not 
sufficient. Tlic object of directing local publication 
of the notice, nr, to warn the under-lessees of tho 
sale proceedings and abo to advertise tho sale to 
those who might hid, would ho frustrated if it were 
sufficient to publish the notice at a distant cutchery or 
to sene it personally. If there is a cntchcry on the 
land of the defaulting patnidar, meaning tho land 
which is tb be sold for arrears of rent, the copy or 
extract of such part of the notice of sale ns may 
apply to the tenure in question must he published at 


SALE POB ABBE AES OP BENT 

— continued. 

11. SETTING ASIDE SALE— eonf.jweif. 

that cutchery, and if there is no such cutchery on tho 
land held by the defaulter, tho copy or extract must 
be published at the principal town or village on the 
land. In tho description of this in cl. 2, as “ the 
notice required to bo sent into the mofussil,” tho word 
"mofussil" is opposed to the sudder cutchery of tho 
zamindar, and refers to the subordinate estate, which 
is tho subject of the sale-proceedings. "Where a 
zamindar, selling the tenure of a defaulting patni- 
dar under the Regulation, had caused to bo stuck up 
tho requisite petition and notice at the Collector’s 
cutchery, nnd the notice at the zamindar’s cutchery, 
hut not tho copy or retract which is directed by the 
Regulation to be similarly published at the cutchery 
uor had published it at any other place upon tho land 
of tho defaulter, — Held that the zamindar had not 
observed a substantial part of the prescribed process, 
and that this was for the defaulting patnidar “a 
sufficient plea” within the meaning of the. Regula- 
tion, Mahabasi ov Bubdwan i. Kbishna Kahim 
Dasi .... I. L. B., 14 Calc., 365 

Mabarani or Bbbdwab r. Mietunjoy Siege: 

[L. E., 14T.A..13 

See Ahsanubea. Khan Babadooe r. Hurbi 
Chubb Mozoomdab . L L. B.., 17 Calc,, 474 

164. _ — Insufficient 

publication of notice — Suit for reversal of sale . — 
Where, in a sait to set aside a patni sale under 
Rcgnlation VIII of 1819, it was proied that tho 
notico of sale was first stuck up in the cutchery of 
the ijaradar (the mcbal having been let out in ljara 
by the patnidar), and, on the refusal of the ijaradaris 
gonmlita to give a receipt of service, it was taken 
down, and subsequently personally served on the 
defaulting patnidar at his house, which was at some 
distance from the patni mebnl,— Held that the ob- 
ject of the provisions in Regulation VIII of 1819 as 
to sen ice of notice of sale is not only to give notice 
of salo to the defaulter, but also to the under-tenants, 
and to advertise the sale on the spot for the inform- 
ation of intending purchasers ; hut though those pro- 
visions had not been strictly complied with, yet as 
the plaintiff (tho patmdni) did not allege that in 
consequence of the defective publication there was 
not a sufficient gathering of intending purchasers, 
nor that the under-tenants were ignorant of the sale, 
and were prejudiced by such ignorance, nor that the 
mchal was sold below its value, — Held that the de- 
fect did not amount to a “ sufficient plea” under 
s. 34 for setting aside the sale. Rybantha Hath 
Sing v. Bit i raj Hahatab Chand Bahadur, 9 B. L. 

R„ 87, commented on and distinguished. Goueee 
Dam Singii v. Joodhisteeji Hash ah 

[L L. B„ 1 Calc , 358 : 25 TV. B. , 141 

166. Publication of 

notice of sale — Material irregularity — 3 eng. Reg. 
Till of 1819, s. 8, cl. 2.— Cl. 2, s 8 of Regulation 
VIII of 1819, which provides that a notico cf sale 
uuder the Regulation shall ho stuck up in the 
cutchcrj of the zamindar, is not complied with by 
serving the notice upon the zamindar himself or his 
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SALE FOR ARREARS OF KENT 

— continued 

11 SETTING AS1DF SALF— wo»fia»c<? 
agent The object of the Begulatoi '« 10 « !lVe 
krown to tlic bo'..! -m ot nnd r-tennrea and r»ij »t« 
and tl e mi 1 nts of the place that the rat'd will be 
MU if the err ear* ere not paid oft within the time 
specific l end if the not ce 1* not etnek op in the 
cutcherry as pi scribed by the Regulation, there u 
each e mat me 1 Irregularity in the publication ** 
will avoid the sale (ion i so Lilt Sun. r Coast) 
IltMt llaiTT I L R» © Calo 1 112 


168 D«»y X'f VITI 

of ISIS, / 8 — TnVieaHott of proof of trrnce— 
it, I to I tt atuh role - Compliance with the direc- 
tions in Regulation VIII of ISIS as to ecrriec of 
notice i> essential to tl e validity of ft sale under 
that Fcgulat on Where there was evidence of 
service upon the defaulter personalis, but not of 
service »t hia butchery — Belli that this w4s no* 
sufficient, and that tho aale mult be set aaide IfoSa 
roio\ of Burdina a T Ta raise tort Dell, 1 I 

10 J An to 1 L 11 9 Calc 819 »nd lots 

rojah of Jfirefea* r Kntto Ka lift* Dan TLB 
9 Colon 931 , followed hlanouin Ztuix r ABDCOt. 
Raw* . I. L. It , 12 C ile., 67 

107 — Fafoi tenure— 

Berg Be" I III of 1919 , 8 cl t oil # It- 
JJate of pthhealton / sofire —Tlic fact that the 
receipt «f the n tice of sale was dst*d the 15th of 
Jljesek, and therefore did not show that tl e n tiee 
bad been paid shed at some litre prcvioas to that 
day" to as to satisfy the prorn on s of s 8 ct 2 of 
Regulation VIII of W9 wss held no' tobesnlT 
rlent ground for selling aside the sale of ft r»tni 
tenure for arrears of rent Tl ere being iwthing in 
the. receipt to show the date on wl ich the notice was 
pnblah"d, no injury to the plaintiff having been 
proved, and It appearing that iroro than the time 
prrtcrbedbv the Peculation had elapsed befmc the 
Wile actually took place ihe Coart refused to si 
aside the sale It would not be a * sufficient plea ” 
within the meaning of a 1* that the receipt had been 
obtained or the not ficati u published on, instead of 
pros ona to, the 1 5th of Byrnck Mllcsot* Cucev 
I ll-mar JJoobrabt Hours C noss 

JI L. 15., 1 Calc, 176 21W It, 463 


BALE FOR ARREARS OF RENT 

1L SETTING ASIDE SALE-cosheaef 
c-od as rar as the xam ndarwaa foncertf t, and thero* 
f re th» ( it as against him must he dismissed with 
costs 1 and that as •gainst JJ the parties were la n 
actly the tame josi’ioo as before tb« sale, if being ft 
eonstrocllre t nstee for A boss lUthtt v Lall 
Chant CkoKdtrv, 1 IT'. B. 212, »nd iOf tail 
tins fee Hantrjetr «V» iVcrssso ChOKdhry.18 
IF Z?„ fO, cited and followed. JorrvpEO Rone* 
Tiooni e DmisEBO Mow** 2 C L. R» 41© 

Beg 


108.— 


17/J 


of 1819 t 8— ReaamiJisreJaie- r a ?.dify,_ 

A and B were ro-sharvrs of a pntni which was sold 
for arrears of rent by the tammdar and purchas'd by 
C In ft suit by A acaimt B C, and the sammdsr, 
the plaintiff alleged (L) that no snfficient noticf bad 
been given, and (2) that C purchased bonaini for B 
Held, on tho questi n of notice that ones it was 
found that the iiotice had been psted op in ibe 
entchcry of tbs defaulter In leforJaUee with el 2, 
s. 8 Re-ulatioo VI it Of 181** it was not essential to 
tlie validity of the aale tl at any other notice sho-ild 
have been given to the deran’ters tbem«lves or that 
the am ice should have been verified ii the manner dl 
reeled by the section. Held also thebenam purthtse 
haring bora provvd that the sale must be considered 


lea 

rill of 15/9, el 8 u 8, li-Patn i date— 
Aolirsr FtlLcahon of—Oetnn tali - It 1» W* 
pcrativelhat the notices referred to loci 8,». 8o£ 
Regulation VIII of lwiO, he published previously to 
the 15th hartlck Ivon compliance with such di 
rtction is a sufficient pie*" within the meaning Of 
a. 1 1 of the Regulation for reversal of ft nl« odd 
tbereundar Matnnjee Chnrn Hitler r Alacrntrj 

thorn Ohoie 1 L B, 1 Cafe, 1J5 21 TV. JI V 
do 3 dissented from bV*woMoTi Dzbia * 0«sg 
CnrSDiB diorrat L L. R, 18 Calc., 303 

170 Btnff Bof- 

TIII of 1615, r 8—Srrnei and pnhluralio* 
of notice of eole—Irrrfnlarttiet •« yrthminariti 
to sals lttxhorfor talc- Certifcatt of Alnmif 
teirn rtrrleo is irons to le/oro tins —Fern of 
notice of rale is midyear eolet for ns minfit’ 
arrears - All the requirements In cL t, a. « of 
Regulation A III of i819 must b« Imported into 
ct i of th t section mntatii mnfantu \t here 
therefore the taroindvr is proceeding nndiT cl d to 
obtain ft mid yrar sale for sis mootha’ arrears of r«nt, 
the service otnoMcc of sale Is a condition precedent 
to the sale being held, buch notice must show, as 
provided by that claose, that Ibe sale mar be preven- 
ted by payment ot the wb le of the balance due, or 
of three fourths of such balance In such ft ease ft 
tones which stated that the sale would take place 
unless Ihe whole of the balance Was paid ■■ if the 
umindar was proceeding uudir cL 2 for the whole 
jiv*a arrears was hild to be a had notice, and a 
non-compliance with a substantial requirement of 
the Regulation such a. to jn.tlfy the reversal of 
tho sale, Tho publication of the petition to the 
■Collector containing a. specifics! 0 f the 
ofrent dnc,by atclmg.t np In some con.p.cuous 
the cutchery as required by eL Z, s 8 ot 
‘ |“b*i*0tial jjirtion of th» pro 


the Regulation, Is r _ 

cess to be obaerved by the r 
sale for sircars of rent, nou-comnl ahee With that 
provinon therefore U n t s ground for setting 
aside the sale For the same reason, the Bon present 
atioa of the prtitlon <m the precise day (1st Kartick) 
specified in ch 3 a 8 affords no groand far silting 
asUethessle The j rvwmtation of the petition eu the 
wllt 7 t tho 1 st wts * Sandajf was held to be 

ftanffielent compliance with the section The won*. 

“ certificate to which effect" In the p rtion of d 9 
*. 8. relating to the procedure in case of retn^i 
by the yjUage p.oplo to att«* the wU™" 
ot the notice of sale, mean » certificate to the 
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Sale eor arrears op rent 

— continued. 

11. SETTING ASIDE SAL'S— continued. 
that tbc peon did come before the Mnnsif or police- 
officer, as tbc case may be, and did niako voluntary 
oath as to tbc service of tbo notice Where the 
peon, after serving the notice, made nn afiUkuit as 
to tbo mode of sen ice, and took the affidavit before 
tbc Sfnnsif, to whom it was read and who then 
signed it, thero was held to bo a sufficient certificate 
to satisfy tbo requirements of tiie section. Aiisan- 
ttt.la Khan Bauauooe r. H unit i Churn Mozoow- 
dak L L. R, 17 Calc., '474 

Held by tbc Privy Conncil affiimiug this deci- 
sion: — The power of sale given to the zamindar by 
Population VIII of 1819, upon default in payment 
of tlie rent by a patnidar is only exercisable sub- 
ject to a condition ns to notice to tbo defaulter. To 
bring into operation tbo proi isions of el. 3 of s. 8, 
i elating to a mid-yenr sale, tbc soiling a notice, 
aceording to that section, intimating to the patni- 
divr that payment of three fourths of the balance 
due will prci ent a sale, is a condition precedent 
to tbo sale. A notice relating to a mid-year sale 
was held, to be essentially defective, ns it followed 
cl."2 instead of cl. 3 of s. 8, and intimated that 
payment of the whole arrears would be tbc only 
nay to stay the sale. This objection was taken 
for tlie first time in tlie Appellate Court. Held 
that, as a defect fatal to the whole proceedings 
appeared in tlie notice, tbo objection was compe- 
tently taken in that Court, j! lacnagbten v. Maha- 
birPershad Singf h J. t. It., 9 Calc., 056 •• L. It., JO 
I . A ., 21, distinguished. Ahsantola Khan Baha- 
-ura «. II Amen ati an htozuMDAR 

[I.L.R, 20 Calc., 86 
L. R, 19 T. A., 191 

171. Seng. P eg. 

VHP of 18.9, s. S — Notice, Publication of 
— Seasonable time — Construction of the section — 
Setting aside sale. Ground of. — The provision ins. 8 
of, Regulation VIII of 181!) requiring the notice of 
salo to -be published before the loth Bysack applies to 
the notice, to be published in the mufassal and not 
to the notice to ,be affixed at the Collectorate. The 
words in the section “ the same shall then be stuck 
up in some conspicuous pait of tlio cutcliery” do not 
mean that it must be stuck Up dtber immediately or 
before tlie sen ice of the other ncticcs referred in the 
section or at least before the 16th of Bysack. It 
will be a sufficient eomplhnce with tbo pioiision of 
the section if the same be stuck up in a conspicuous 
part^of the cutcliery within a reasonable time before 
the sale -Niamat Ueeah t. Forbes 

[2 C. W. N., 461 

172. Seng. Seg. 

VIII of 1819, s. 8, cl. 2- On„s of proof of 
publication of notice before sale of patni ialuTcb 
for arrears of rent. — In a suit to set aside a sale 
of a patni talukb, bold under tbc proi isions of s. 8 of 
Regulation VIII of 18(9, on the ground that tbc notice 
required by snb-s. 2 of tbat section bad not been 
duly published, it lies upon the defendant to show 
tlmt the sale was preceded by the notice required by 


SALE EOE ARREARS OE RENT 

— continued. 

11. SETTING ASIDE SALE— continued. 

thal sub-section, the sen ice of which notice is an cssen - 
tial pi eliminary to the validity of the sale. In such 
a suit, where thero was no evidence one nay or 
the other to show that the notice required by that 
sub-section to be stuck up iu some conspicuous 
part of the Collector’s cutcliery had been pub- 
lished, — Held that the plaintiff nns entitled to 
a decree setting aside the sale. Hurro Do vat, Roy 

ClTOlVDHRT i. MAHOAIED &AZI ClIOWMTIlT 

[I. L.R., 19 Calc., 699 

173. - - — Seng. Seg. 

nil of 1819, ss. 8, 14, cl. 2 — Publication of 
notice in the Collectors cutcherg — Non-publication 
of notice in m inner prescribed, Kffed of, on the 
raltdity of a sale of a point tenure — “Sufficient 
plea.” — ’the sticking up or publication iu a conspi- 
cuous part of the Collector's cutcliery of a notice in 
accordance with the provisions of cl. 2 of is. S Of Re- 
gulation ^ III of 1819 is essential to the validity of 
a sale of a patni tenure under that Rcgnlation. 
Where a notice of sale, instead of being stuck up and 
published in some conspicuous part of the Collec- 
tor’s cutchery as required by law, was in nccoid- 
anco with tlie practice which prevailed during 
the incumbency of the Xazir of the Collector's 
cutchery at Birblram and of his predecessors in 
office, kept by tlie Nazir with other petitions for 
sale and notices i elating to them in a bundle, 
which was at night locked up for safe custody, 
and in the day time kept in a conspicuous place 
near his seat at the entrance to the cutchery , any 
poison who cbo3C to ask for it <r wished to see 
it being at liberty to inspect the whole bundle, — 
Held I by I’KMERAvr, C J, and Ghose, J. (Toi- 
TKNHAvr, J., dissenting)] that this was not a 
publication of tlie notice within the meaning of 
cl. 2 of s. 8 of the Regulation and tlmt it was 
a ‘sufficient plea’ for the defaulting patuidars 
within the meaning of s. 14 to have tlie salo set 
aside. Maharaja of Surdican v. Tarastindari 
Sell, I. L. A’., 9 Calc., 619 : P. S., 10 I. A., 19, 
relied on. Ahsanalla Khan Sahodur v. Hurri 
Churn Mosoomdor, 1. L. U., 17 Calc., 474, 
distinguished RajnarAIK Mitiia r. Ananta Lae 
ido.xDCT. Krisio Lai, CnownnuRi r. An ant a Lai, 
MonduIi . . . I. L. R, 19 Calc., 703 

174. - - - Act K of 1819 

— Non-attachment and non-publicatton of sale pro- 
clamation — Civil Proceiure Code (Ait XI K of 
1SS2J, s. 311 . — 'lliere is no provision in Act X of 
1859 under which the sale of a jote iii execution of a 
reht decree is liable to be set aside oa tlie ground of 
non-attachment and nou-preof of publication of the 
sale proclamation Path SiiAntr r. Hath JIahamt 

[Z. L. E., 27 Calc., 789 

175. Sale after due 

and proper notice set aside as irregularly conducted 
— Second sale vithout fresh notice — Suit to set 
aside second sale — Madras Sent 1! score n/ Ad 
(Had. Act Pill of lSCoJ, ss. IS, 39, and 40.— 

A laud'ord attached his tenant's holding for arrears 
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BALE FOB ABBE ABB OF SENT 

— eoatiaatj 

11 SITTING A 5 IGF PALE -roaUaatl 
cl rent in 19«£> tad within the t me prescribed by tin 
JIsdr»sEcntltreo»*ry Art • 19 put la in appl rstnn 
for tale to the Cot! ctor and oil eTwlse complied with 
the procedure prescribed by the Art. The land «»* 
•old, hot t) 0 isle wai »rt slide si haTingbceo Irrogu 
lerij conducted. The landlord then tnsae In lS'H in 
sppl cat.ou to the Collector for s fresh isle (wh cb 
su granted) ■, s fresh isle toot place without s fresh 
notice being (nren to the tenant under #. 30 of the 
Intent on tosilh The tenant now toed to bsce tht» 
tsle set si ile„ Jit M thst s frrsb tirtice srsi not 
nreetisry and thst the plsmtlff was n ,l t *r titled to 
lure the isle set aide OiTOu r A*iwituti 
USTT1X LIi.IL, 20 Med, 408 

(e) Otnn Geochdi 

178 TTnregUtcred proprietor’* 

right to bub to eel aside sslo— Tala, tilaki— 
Transfer of pata,~.Ety tUred tramftrtt — It tty 
Ery Till of 191 J $ It — Where a pstm laluhb has 
been sold under tbe proemo"! of Le-nUtion \ III of 
1819 »“ unregistered shareholder th»mn ii entitled 
to sue for tnrtnil of the isle unto tbe pro'll ions 
of s. It of thessmi I eguUtwu CtrrFDts 1’rmniD 
Hot t PBOTibBi Kckisi Phsusss 

P la 11,12 Calc, 022 

R., 


BALE FOB ABBE ABB OF BENT 

— riilnifA 

11 BETTING ASIIlF SALK— res/i»»«f 
shout to he rstled up Tbe third K. without Inform 
Intt the Coltotrc or •smlndsr's agent of their Metro 
twn to psy rr glrfag notice to the «her*, pjrrhssed 
the ratal. JT»M thst K ssrt wss one cf bad fsttb, 
mod tint tbe t inns* shareholders wham he trprtwr-ted 
rouhl not in reputy be sllowfd to benefit by »-opt 
in 2 lit frond. Util s’® tbs’ »j between the 
Collector snj zstnlndsr and tbs defaulting pstnidars 
the nil wss »sl» 1 1 tot tbst It wss to d on fir m »t 
errstfd s title So fsrrmr of tbe 4 inns# ihsre lx I Jen 
to the 12 snnsi shsre, ind K must be 1 rested si 
baring mode the purchase on account of Hides* 
Unites for the 12 snnss shareholders. Koruiff 
Cbctdib Ilisrxjiz r Klin p*onr»so CB erw ■ 
ritsr 10 VT B.,80 

18L — Collation— !•- 

rohl tilt — Tmerryiin c/il art told — Where the 
isle of s tenure fee srrrsrs of rert wsi brought stoat 
by collusion bit wren the psrty la whose esme It 
stood sod the purchaser with s slew to get rnl of » 
ro-iharrr, who hsd neglected to bsre bu ibsra Irons* 
frmd to Lis nsme —Utid thst the trsnisrti u was * 
pnrste one sod no* rrslly sn snrtion isle for the 


payment o. — ... .... — - 

wss entitled to bsre bis shsre I rronrryrd to him. 
Klfucm* Cnc»I>** Bur «. Kills Xisira VXVt 
Cbottohst . 20 W It-, ..33 

At* 8ino BooTorig* Dome* e Piicicomu 
Cscsou 11 W B, 180 

Broni* <nc* Aur Kbis «. Ojocwitisim 
hni* 10 Mooro’* L A . 640 

16WB..P C.,83 

182.- Collar, om- 

Blag Ery I III of ISI9 — Salt elm wo arrtart 
art dee —Fee Atsiliz J—U c*n onty be oa the 

, .... .jo»— iricsr or pan, ater ground thst * sale n earned out in respect of smui 

A purchaser at s site id rr rent ion of s decree hrld not really doe that fraud and rollmmo csnbetapntoL 


rill of 1919 IS 3 5 e It — Salt "«/ r*, m , 

ttaarr — Ety Kind pain, dart— 8a, t tt *any,,ttr*l 
fata, dart . — An nnrrgvittrrd proprietor of s prtui 
tenure Is entitled to sue to irt a. de s «le hel 1 andcr 
Hegnlstron VIII of 1819 ( Usdir ferilod Ecw r 

Bhatairn A'sc-in Haiti a I I £.12 Cotr. 622 
followed. JoriEunsi MnuoriDHTi r Ssnsw 
w,,i L L. B , 16 Calc, 346 

170 Frond Rm tlo telanJt ,alt I 

-Stay Act mi of JWi-R.yH 0 f part*, 


under Bengal Ac* VIII of lS3r eoold not be onstod Chcit BnoorirnT* i 

from the property prehssed by h m w thont proof I D°« lr * 
thst the deerct and sale were frsndolrot end that be » 183. - 

(the purchaser) was s party to or hsd no lee of the 
fraud. DiHrius Eor » hixijrrn Chcciisbcttt 
[ 7 B. L. It.. A p , 1 isw It., 385 


179 - 


, . - Cof/»i..,„ ... 

It ttaaol aya ail jmrcKc-r to aiu j t , a!t _ 
tsiicre s tenure b»d been so>d on to a. 10c, Art X of 
JV? ’ n ” ,cn,,on oI a deeree to the rent of land 
hud under s mirsn potUl a tenant In rosscwion 
wss st 1 berty to show thst the decree had been 
obtained by fraud end collation train it , pmm who 
had then no lntmit In the prenusra. Eossidau* 
r Oaicoui 2W B, Act X. 63 


180 * Stag Rag 

TUI oflSia-UoahA .alt -A pstn, UluVh being 

about to be brought to isle under regulation V III of 
lSl" the agent oithe sharers were la attendance st 
the Collectors tc on the dsy of sale prepared to pay 
the rent due Two of the agents (r and E) happen 
mg to he 'out of tbo way at tbe time, the lot was 


17W It, 122 

rili ef l9l'J — laraltixty of .cU-sll/atxItt la 
arrtart art dtt—A pstm nle under Eegulsiioo VIII 
of 1919 is inrsud if theTe was no srrear of rent at the 
date Of salt whether colic* of the fart bad been risen 
to the Collector or urt at the timeof the sale Burxoor 
Cbcjtdkb Bhoouics c Pzirss Cncwurs i<rian 

17 TV It, 219 

184. — Balei after Arrears have 

been paid— f« t to set <W*»a?«— Drpo.it of rent 
| IS toKecfec'i tr rotary — An (-state was icl.l under 
' et 2 * 8 Eegulation till of lt»l9 for arrears of 

I rent do* bf * pstnldar to the lamuvlar IVwr to the 
date of sale, the annuel dnewaa ps-dby the pstsidar 
to an secoontant in the Collector's 0"ce as fa totu . 
faction of srresrs. hnt no urtire wai giren to the 
samlndar or Co lector A sett was afterwards brought 
to set aside- the sale oo the ground that, in eontrnuence 
of such psjtnent there were no arrears due st the 
^ timeof nle XtU per hOeiUK ssd MacrBigEojr 
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SAIiE FOB ARREARS OF BENT 

— continued . 

' 11. SETTING ASIDE SALE — continued. , 

JJ., that the suit could not be maintained. Per 
Mittkr, J. — If the custom of the Collectoratc was, 
ns alleged by the plaintiff, for payments in satisfac- 
tion so to he mado to the Collector’s accountant, the 
sale ought to he set aside. Kristina Mohan Shaha 
i. Aftauuddin Mahomed 

[8 B. L. B„ 184 : 15 W. R., 560 

185. — — Sale by earnin' 

dar tcith notice (though irregularly served ) that 
arrears of rent hate been deposited.— Vi here a 
zamindar puts up a patni for sale, under Regulation 
Y1II of 1S19, knowing that the rent due to him has 
been paid into Court by the patnidnr, the sale is in- 
valid, even if the notice ser\ cd on the zamindar was 
illegally served. Taba Soondheee Debia i . Radita 
Soondub Kot . . . .24 W. R., 63 

186. Sale under decree alleged 

to be against wrong person— Peng. Ad nil 
of 1865— Registered tenant . — The plaintiff purchased, 
on 28th of September 1866, the right, title, and 
interest of one S in a certain tenure of which G was 
the registered tenant. Previously the zamindar had 
brought a suit against G for arrears of rent of tho 
tennre and obtained a decree, in execution of which 
the tenure in question was, on 29tli April 1867, sold 
to the defendant under Bengal Act VIII of IS Go. In 
a suit by the plaintiff for a declaration of Mb right in 
the tennre, and for reversal of tho sale to the defen- 
dant , — Held that the suit by the defendant was 
rightly brought against G, who was tho registered 
tenant ; and the arrears being actually duo and tho 
sale a bond fids one, such Bnlo was valid and binding 
as against the plaintiff. TAiisrA Khathn t. Cox- 
xeotob of Ttppebah ‘ 

[8 B. L. B., 4 note : 13 W. K., 433 

187. Sale of an under-tenure in 

execution of decree for arrears of rent — Act 
PHI of 1805 — Sale under three separate decrees 
each against one of three joint brothers — Execution 
issued only against one — Joint interest of three 
brothers in joint possession sold. — A zamindar 
brought to a judicial sale an under-tenure In execu- 
tion of tin cc cx-par/e decrees obtained by bim for 
arrears of rent thereof for different periods. The 
property was held by tlirec Hindu brothers in joint 
possession. The zamindar purchased it at tho sale. 
At the instance of the zamindar, execution had been 
issued against only one of the brothers. Another of 
them, ret erring to this, afterwards disputed the vali- 
dity of the sale, nud claimed his one-third share, 
alleging, ns the fact was, that the decrees had not, 
each and all of them, been against each and all of tlic 
three brothers, and that tho sale was invalid. One at 
least of the three decrees was against the three 
brothers, «lio all understood that they were judgment- 
debtors under the decrees. They bad been served 
with proper notices under Act VIII of 1865, and 
separate attachments of tho land under each decree, 
and separate pioclamntions of sale thereunder, had 
been made. Held that the sale was a aalid one, and 


SAIiE FOB ABBEABS OF BENT 

- — continued. 

11. SETTING ASIDE SALE — continued. 
operated to transfer the tenure to the purchaser. 
Taba Lai, Singh «. Sabobab Singh 

[I. Ii. B., 27 Calc., 407 
<- L. B., 27 X. A., 33 

4 C. W. N., 533 

188. Decree for sale set aside 

on review — Rond fide purch aser — Suit to set aside 
sale.— A purchased a share of R’s taluhli at an auc- 
tion-sale in execution of an ex-parte decreo obtained 
against S under g. 105 of Act X of 1859. 11 obtained 
leave under s. 58 of Act X of 1859 to ret ive the suit, 
and succeeded in getting it dismissed. He now sued 
to set asido the sale to A. Held that the sale to A 
was binding against R, notwithstanding that the 
decree in execution of which it had taken place had 
been sot aside in review, proa ided the sale was bond 
fide. Jan Axi r. Jan Abi Chowdhet 

[1 B. L. B„ A. C., 56 : 10 W. R., 154 

189. Decree for sale set aside 

for fraud — Suit to set aside sale.— In a suit to 
annul the sale of an under-tenure in execution of a 
decree under Act X of 1859, w Inch was subsequently 
set aside on the allegation that it had been obtained 
collnsively and by fraud, it was found that neither 
the decree holder nor the purchaser avaB guilty of any 
fraud. Held that the mere circumstance of the decree 
under which the sale had taken place having itself 
been Bet aside did not inaalidate the sale, the plaintiff 
haa iag failed to show that the purchaser was a party 
to tho fraud which led to the decree and sale. Jugux 
Kishobe Banebjee i>. Abhata Chaban Sabma 

.[1B.L. E„ A. C., 84 

Mohesh Chhndeb Bagohee r. Dovabkanath 
Moitko 24 W, R,, 260 

100. Sale while warrant is in 

force against moveable property— Reng. Act 
VIII of 1869, s. 61 — Irregularity in sale — Suit to 
set aside sale for irregularity.— Under s. 61 of 
Bengal Act VIII of 1SG9, a sale for arrears of rent, 
while a warrant against tho movcablo property of the 
debtor 5s still in force, iB not merely irregular, but 
void. A suit a\ill lie to set aside an auction sole for 
arrears of rent where tho decree-holder himself be- 
comes the purchaser, on the ground of irregularity in 
conducting or publishing it, unless it bo shown that 
the judgment-debtor has failed to set the sale aside in 
a proceeding nnder the Civil Precednrc Code, or hav- 
ing full opportunity of so doing, has neglected to do 
£0. UjOIXA DASI V. DlIIBAJ MAHATAB CHAND 

~ [7 C. h. R., 215 

191. — Want of material injury — 

Reng. Reg. Pill of 1S19. — A purchaser under a 
sale for arreais of rent is not entitled to have the 
purchase set aside on the ground merely of an 
irregularity in sticking up the preliminary advertise- 
ment, unless he can show that ho has been prejndiced 
thereby. Jottmjb Bebee r. A n am ed Jan 

[Marsh., 31: 1 Hay, 63 

192. Want of notice of suit for 

arrears — Suit to set aside sale No suit wilt lie 
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SALE FOB ARREARS OF REJ»T SALE , FOR ARREARS OF REirT 

11 srrriM* asipf "aii — norma*/ 11 . setti'o a^ipe MLPw*«h»»f» 

to fcl M At tb- 11'f of an 4,*e In Mention of * r>/< l.ly if **U -XX Ur' a treair w datj #rJJ t<r 

te for imn of re. 1 it mbanrtd n*-n irel «trr»in of rent n»<Lr Art X ef |V3 an 1 Prop*! Aft 

IB„ tl a 1 r« dr for nt areemcJit nVv^nmtW \ III of 18CS. i’le alemfe of • •WlW'T* 

nTiToloTi*r > ful 1 . «al on tbe priiindof want of lim tie |r did ft t no * trotter of low 

notice tf ib * f r am-ar* of rent Doooio tncaluUtr ll>e »Cc a* »n-3»t hla DoOlSIfOt 

F**srai> Pir ( nowontst r Joortif I'toiam JJabtco* r 1*1 iron Jitaanr Snafl 

C,<nr ,AIJTT0 4 XV IL. Act X, S3 (14X7.11.30 

1B3 'Want ef r of ice of esle 108 Filing date of «le — Tf*-~ 

r,.,v tat ytrcloter — If * patni u wit fot arrian Cmitcm - [ Btftrmilj if frat’te* — A« regard! the 

<f mt witloot tt« notice required by 1 <yu!atr-n d»te fired fot *»1* end the fr» to h fclLwid tb* 

V Mof 1S10 thr mlc iero'ormat end can l* ict an le intention of tbe Jejolatmu «u to 1 fly Aiwa a 

ndwilhitanftni:; tie l«»d /d«e ©f Ur j^mbaur nn'ona practice la each lw»S t» Cmfc-saity veiEJ 

Koutrcx Au r AvZCBAlt £1X7 It., £'2 the eaerslUl minima ent, Bad lb* pi-t euUr data 
JQ 4 _ _ Curt ft tit rut ool J the form of fi-fcmnj rTTnlinty. * proetfe* 

ffoaa#— IWetoeer- v* I <* tti * 1 * tilt — Thr - v x — — 
pirrbu'r f o ten -re abkb 1 * 1 a*le to he roll it-’ r 
Ecgulati n t III f 1M9 who Loo ro t pi r d Lu 
name no tenant 11 rot ertl lid m a oolr o‘ the 
tenor* to no ft of eale aid a r-it rrospbl he Lu 
foe nimil of the o»lr tn thot jtotdiI wot c mm L 
Durircr m»oh Bit * ' imm Au 

(1321 L IL, 183 note IB XV It, 211 

Vteo JJnOSio Ta»m* fieri * , raoiosjr hot* 


13 B L. It.. ICO note of Jeyt. XX hen a «1< 


riTixin l'i»i 21 XV. IL, 128 

J60 Ira—rmr t* 

altrhtrmrtl of dilt ~ tero-d nf tl RepsULou 
1 111 of 1*13, 1 to til. of b pitnl tenure for irrunt* 
rert n-arf I tie ptice on a day Jo tie llerptll isoeth 


Goi<m JltButT. |)o»» e 1 or 1 »r«n '■mm , 

£8X7 It., 182 

195 PeBj Ct, I nj Vo, Jay. 

fj ISIS t 14— Pof»i talt— *>» jMf* ulinil Out «»lanl»y 

If proof mt rt tvmtUt nf &tj I III J l*]J lj. ipt l , 9 

Certan r»tni4»f. bin c d tar it. ! tL. ir J-a.tr . right on the til 

wm» jmt op lor « e Lr Ihr tin n lu uo ter II 1 g.l mt.l t 1 . 

If*? lotion vm if 1 8 19 and pcrehtvd by the JJacnisi 

Afctvlarl. T»-e 1 ai 1 "1 biu„ « p»tnjJ»r«of a j» 

PTiiOT eftbelarl. It o- 1 n jotr. «,r. «»ter tbo 

tale d>T> ati Ij 11 * fen U to lb« u “V, 

darrlron U a»a t irun* ih A find 1*1 1 aihugfor 

JO>« U»i f tb iroo/aL, fonoirg their ee-pitnl 

aDifisg that the nuife. , of at r ha. 1 not hern U 


the fth iryt l*tfl, whieli date wa> emuroealp 
Le » in the *»!c M Ire to eormtun 1 « iti S itutdoj. 
T lTtK ISfJ «hr-eaa the ttb Jf}‘ •** la M 


aDifisg tb»t I be notifea 1 of an c hat not been 
dalr iernd anJ |U tb< froeredinya takrni by the 
aim ndar were tail, >1 they «n taira in tl e name 
tA the lart iierawd Idler of the falnL The 
rsTEJsdar «n made a parti ii> (be au t. Lot 1 o relief 


y Ittb, IV: mLe-eaa tbr ttb Jf>‘ *h In {ut 
P'tj Eti 1 III v 0 t .far. May I *tb, an I tbe aale taoli p'aee in 

lit rafereil Out «»laniy. the *tb Jut tbe »al* *»• bell ill he 

1 I III J I“1J iJ'igal is e oee^oenee cf ite cot haling takea p-xtt 
• t th.ir pair 1 right on the 5lU Jejt 0 * ary aa v a^tntst date to »b jii it 

I n lu uu ter 11 1 gel mt.lt larr hem aJ^inud after dae rotiee 

pcrrbavd by the BacniKlM IKK'SitUtX r furs Curanta Ifoosta* 
I. w patn^araof a jib . XV II, 1834, 4 

atri «,r, a'tm thc 200 _ CTuagO ofdat- of.alo Safe 

» « for Sol orrtart l rt a { a., j ta atlJ , 

nfre d thMr t.lr - Jb • nil V. »et anie a ule for bit ear. of rent 

T3 dee op l« Aotlino liCJ tbe jla’-tiff, ala claimed 

“ J ' r * Kndt ,' 0 ? 1 , “'e *** keli Mt 

aXhttl.. 1 ,dU ' M ,e * *"*'*■* * l « lon •« - enmniu The 
of tw palnL^n* thaege of date ef ta.e from a toliday to tbe mt 


a. H of the Begolalun to «<t Li? tbe trie of the ^ a"“ TL J i« Jf» the .ale being art 

entropain frerja Cnixraa JlntaoranUT* r ,,ldf »MWf llOIWti.iUwn 
AXSOII »im 1 L. JL, 20 Calc , 740 1 [7 XV. IL, 40 9 

103 Tflgoonam of .pacification c ~ of ■ aala-Ih.. 

and notice of aaln <Sct X oJIM.*. M -V- ant o T. V ,? 'J ^ ** ** em * 

>1 Umraiav vn VI* teaiwn lA Vht «n«i vnl ** V** V** 

costa for which a wlSTt-Vl.. place or 10 tbe ti ode i 1 C "*? *5“ tb » l®f™- 

wbicb tbe tolice it pihll.btd ii not an im^uUnty p to tbe jnl.taeot- 

vfatixg (defer amaia ct unt tt fraud iv ahaert. , *«» [' “ ">» V* » * P* t«> to 

JIlnoaED AiryooDDcriV Kun loss Cbcsho f^/7, ? r * b,a “ ™»<diat« eale 


1 \ (15 XV. B, 270 

Ke*va.of 00 a ahareholdec’a | (h. 
flDg^ - ImyolonljoJIteiiij , pi 


Id te ihly lo entail injury t 
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SALE EOR ARREARS OP REST j 

— continued. j 

11. SETTING ASIDE SALE — concluded. 

202. Mad. Act VIII 

of 1SG5 (Sent Recovery Act), s. S3— Adjournment 
for icant of bidders to next day — Duty of officer i 
conducting sate. — A sale of land for arrears of rent ! 
under tlic provisions of tlie Rent Recovery Act j 
haling been ndvei Used for a certain day was, owing j 
to tlie absence of bidders on that day, adjourned and i 
held on the day followin'; by the officer empowered to 
sell. Held that the sale was invalid. 1’alani 
SrrALrsGA . . .XL. R., S Mad., G 

203. Inadequacy of price— Ground 

for setting aside sale. — Inadequacy of price is no 
ground for setting aside a sale regularly held for 
nircars of rent under the patni law. Mcngazee 
Cha:pj?assfe t>. Snmo Soonddree 21 "W. R., 389 

204. Irregularity not caused by 

net or omission of decree holder— Act X of 
1550, s- 104 — Damages. — S. 104, Act X of IS 50, does 
not enact that tlie decree-holder is to pay damages 
whenever it may be found tliat there lias been au 
incgularity in publishing the sale processes, wholly 
irrespective of the question w lather such irregularity 
was caused by bis nets or omissions. RAttcntJNDElt 
bunirAH CnrcKERimm: r. KAirc Chdnper Singh 

[7 W. R., 307 

205. Omission to tender before 

Bale— Inclwion of irrecoverable charges. — Where 
there is no tender before sale of the amount of rent 
due, a sale under Regulation VIII of 1S19 cannot he 
set aside merely because some charges w ere included 
which might not strictly be recoverable under the 
Regulation, where the zomindtii in his petition cleirly 
distinguished the amount due for rent feom such 
charges. Fita-mrer Panda r. Damoodtjr Doss. 
DASsrE c. PxTAiniER Panda . 24 W. B., 129 

12. rXPECT OF SETTING ASIDE SALE. 

208.-. Recovery of purclinse-money 

— Decree for purHiase-moneu — Execution — Fresh 
sail — Interest on deposit. — Iu a suit to set aside the 
sale of a patni tenure, where a purchaser is mode a 
co-difeiunnt under s 14, Regulation Mil of 1S19, 
and it is decreed that the put chaser may recover the 
purchase-money fi one the zimindav defendant, - Held 
that the purchaser may proceed in execution without a 
f re-li suit. If the purelmse-money of a patm is in 
deposit in the Collretrrate, and the znmimhr, 
judgment-debtor, fails to'ns-Ut the judgment-creditor 
in recovering ids dues, lie is lia 1 ie fo” interest 
on the entire sum PiveoIAM, Cossmn r. Gian 
Turunginei. Dossu . . .13 W. R., 101 

207. Hale sobers no 

paint (enure ext A.y.~~ He'd by Jackson, J. (Vooki K- 
arr, 1.. atsMantcl, that a umindnr who puts up for 
sale a inlni under Regulation VIH of 1819, guaran- 
tees to the purcl.a'ci that there are some laud-, 
appcrlamiuc to the paini. and if it turns oat tint 
there nrc ua scch lands (tint there is in fact no such 
patni), the purclasor will Iccntiilcd fo rccorcrliis 


SALE ROR ARREARS OE RENT 

— continued. 

12. EFFECT OF SETTING ASIDE SALE 

— continued. 

purchase-money. Iviieldt Ciiunder Ghose c- 
Iushen Gobind Deij . . , 18 W. R., 128 

208. Refund of bonus paid to 

purchaser on bis purchase— lease, Construe - 
lion of — Landlord and tenant — Failure of con- 
sideration — Sale subsequent!/ set aside. — The defen- 
dants, after purchasing a patni taluLh at an auction 
sale for arrears of rent under Regulation VIII of 
1S19, granted a dar-patni lease to the pi lintiffs (the 
former dar-p.itnidars) and received a bonus of 
Rl,199 The auction-sale being live years aftei- 
w.ards set aside, — Held that tbe plaintiffs were 
entitled to a refund of tbe houus, although they had 
not been dispossessed, but bad simply reverted to 
their former position as darpatnidars under the 
former patnidar. TARACnAND Biswas r. Ram 
Gobind Crowdhut 

[X L. R„ 4 Calc., 778 : 4 C. L. R., 20 

209. Indemnification for pay- 

ments of rent while sale existed— Reap. It eg. 
rill of 1S19, -. 14, cl. I . — Where a zamindar sells 
a patni tenure for arrears of rent and the sale i- 
aftci wards set aside, tbe purchaser can, under Regu- 
lation VIII of 1S19, s 14, cl. 1, require tbe Court 
to compel tbe zamindar to indemnify him t n account 
of all payments of rent which be may have made, 
and if lie doi s not do so, lie cannot set up his Io=s in 
answer to a liability which he Ins incurred. Tara- 
ciiaxd Biswas r. Napar Ali Biswas 

[1 C. L. R„ 236 

210. - Position of holder of 

chabar patni — Sale — U n I e r-t e n « r e — P u r- 
ehaser, Liability of . — 1 lie holder of a chahar- patni, 
or other subordinate tenure, whoso tenure has been 
blow clil to an end by the sile for sin-car-, of rent of a 
superior tenure on which his own was dependent, is, 
upon such sale btiug set aside, remitted ‘o h s pre- 
vious position, and is entitled to recover j c-sei-sion of 
the Intel eouipriseel in his chahai-patni from the' 
purchasei or any assignee of tlie purchaser at such 
sale, and he can do so notwithstanding that he him- 
self took a dir-patni, including the l..ml he had held 
as chahar-pattiidar, from the purclnstr at such file, 
and tint this dar pitni was afterwards fold in eveen • 
tiou of n decree against ldmsrlf, ami purchased at 
such last-n.citioncd s de ’ey the pers n w horn he 
seeks to evict on the strength of his original title. 
Sreenaru-, Baochjt r. buirn 

[X L. R, 4 Calc , 807 : 4 C. L. B„ 14S 

21X Order for refund of pur. 

chnso-moncy— i,Vne. Meg Vlll rf H1U—5 o‘i~e 
of sale — Selling aside sale — lief end of furclrite- 
, money — If n patni is sold for arrears if rent 
j wit! out the notice required by Regulation VIII of 
i 3S19, th" sale is informal and cm be wt aside, not- 
1 withstanding the bond jides of tbv purchaser, 
i Wh-rc sach a sale was s-> «> t aside end the lower 
| Appell ite Court refused to make an order for refund 
1 of the purchase-mo icy. the High Co-art in spicial 
appeal, and with reference to t. 14, cl. 3, of the 
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SALE FOB ABBEABS OP EENT 
— coi wTeded 

12 . men: of «Emvo a-ide sale 

— reaeladrA I 

llfgnSjtsn d*eI*T*d th* pnrtharor entitled (o a 
rofnad * b elm Mositccr Au e Axxtt 
Au SI VT B, 252 

212. Eight* of auction pur 

Chaser on sat” being s*t Aride-Ieler*«f c a 
yarrSe ( memrf— Beat f*/ Vllt cflitt lit — 
Cndtr a 14 of Begot* m VIE f! W* «bm » 
pita *»le ii art and* the anrt to parchnvr u 
eot to git W1 the pnrch*K»IMOf y w h inter 
at. Buor Csm Mihitib r A vim Lit 
Mrrauxt L I*. B, 27 Calc., 303 

BAT.F. POE ABBE AES OP REVENUE 


1. EliKT TO '111 $141 

2. PvorxcTvoTnrvti 8110 

3. 'iu or tiui or Ertirs Slit 

A ljccvraucn 6141 

(.) GmUUT S14V 

(I) ACT I or 1SU *141 

<e) In it E* rtinas XI or 

1 25 8I4i. 

ii Act XI or 18.9 *118 

(.) Mitm Act II or IS 4 81SC 

{/) Boon Act m or 1*CS *1-6 

0) *» w P L*» rir u r i ACT 315- 
5. PctcHUrti El.arl ayo Lutt 

irtirj or *l$j , 

C. Diron to nr «air S1C2 

7 'Hi rxoczmi S167 

8. “mna jurat sm f 1C? 

1*) litisraisiTT 81F8 

(») Orata Gaocvo* 8174 

0 aiacrnayror* Cun SIS* 

Set Act XI or ISjO %. * 

tl2B.L.B„297 
tL. a. 13 Calc, 203 
*■<» Cum mill Bunn Tummoj 
— Ciirnnra pricumu-Acn XII or 
1811 1 or IS la, .vn XI or 18-9. 

St, Bokbat Las» EtTixra Act *. Sn. 

P- L. 11., 15 67 

AdVia'i.'rMrAiaicor Aastv dV 
COTIXI Act 

c - Ptowt or «cit— Bimn, Sixa rot 
lonu or 
B jT^to act aside— 

• Co-sNitt* ■‘♦’"i 1 ' KT Co-SHiatss 
*rrra Tisrtct tt%ja Jorvr Pwrawr 
— Poussswi IE B. B. Ap-, 42 


HAr.TT FOB ARREARS OP BETXNOX 

— era/ ««e<f 

T. EIGHT TO «FLU 

1, __ Bight of Government.” 

VThtatTtf th» land trrrcBt ii it imir Oortra- 
ia*ot la rot-llrd to Mil lb* Usd and to rr*Hi* iU 
dar wteeirr u lie dcfaal-er l)Ut*U«Si 

VAICMTt JiACHITAlT AltlTA* 

(I. Ij. IE. 5 Bom., 73 

2. — — Jrrrart—Viajr 

Put XI f *< I~Jt I II cf rsi-Be*" 

E,a r JafZ— By Lr— nU^cni XIV of 1'9J 
and VII of l - ." the roreraor Gcarnl la Coat 
*3 ur order a alt for arrrot cf * nEntIJy 
bu-alafit cf rum.* t*f r» th« tlar* of the 
j m bat in order to warrant that At* there salt 
be *a terrar of a J*r»>-» • y nr or ef a crnlUr ia 
•tv. tarot. Tt» in-!™, of a writ n en-V* tomt 

or lussbaadi ii u i Kn.li*»3 pretedeot to the n/ht 
to r-forr* tie pepcect of th- rexe-.ai by untidy 
lutilaK.*, pm lid th* ttioathly tatuanll M 
fltrJ and irttmarf, By EraU.oi 4 ef I*1A 
Ut'mtaOimutl ht vnrrcvl ux icarct. or of a 
filed mo thly k »* or miti-aiect o' that aue-atnrot, 
scpail on the fi**l day of the foEoov? tooath, 
the Gorrmor General In Coocdl nut or~tr a tilt, 
and the EoarJ of Burc-r roey dlrrct th* who!* 
m.e o the defaol as «itai3. 1 ar to be aoUl. IVhen 
th* taoa llr m,i!mrtj are fired ant drtenaraed. 
the l ntnnnt Ae« rel forrpo the right ef t^jsz 
tb* ronuodari on drfanlt being «i»J« in piyrarat of 
three tarUliorcj. by taba? a bond from lorrtiro 
br erl h Ibr roatro of the earrtve al«o rrrv rro 
derrd ln-le ter the peymral. Kl*r Cart -It 

But e Govttwtrr 

[5W B, P 0,-11 1 Moot a L A*, 3S3 

5. PEOTECTED TKNXTE' 

3 Art XI cf 1 Su 9 a. 37-P.ree 

*f P ,r ^ I,rr oe»»d *» »■ raeerr — Svif •/ 
— The UJ* of a par hroer at a role for 
limn cf Go>rrtn>«-st retma to *ovl an Calrr- 
teoere and e^ret th* temet ar-Il drpred npea 
whether th* Gnare u prteetel nalrr any of the 
< (hem of * 5? cf Act XI cf 15-9 aaj wh her lha 
Ucant live a nzlt of o-rapaa*y If lb* tenant eaa 
j prore earh a t h be cm « hr o\ -rted ander 
i ■ 37 “vro Prtjan 'is >i , buimo 
Ei not* Sivoa 12 W B. 123 

! /'«* n1 ’f Jr ''ertieeo/ «{*!« — 

I *-■' ronferod opoa a parrbaaer ». 

I ' rJ 5?' ,Tn!r ''' "Mtr lf JVor Es3‘ 

! cf Ixia tiaaafrrred to va tfcer 

*V 0 *’xLr‘. * fo-1o«» iaia»EiGly afC the 

„ “ . * ,a * n idt l®i Ibtoller boiiiiv 

CnstiDrnt Jcitiia 23V K,»b 

6 E ylt of 2~ 

rlurr la araid vaier ieieee —When » V- ^ 
graated by a Dinda widow tboa’h j appemaa w a 
dnlj rt&Otroi te-mra tadioe imhia the 3rd 
Goa of a 47 Act XI of 18-9 wro la la-C .,“h 
which ti* c-ner or revovooer n ght h.,/ 
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SAIiE FOR ARREARS OF REVENUE 

— continued, . , 

2. PROTECTED TENURES -continued. 

—Held that o. revenue CnHNDEE 

avoiding iUo the aTictwn-pur* a se^ o 

Chtjokeiibtjxtt «. Kashisath a R # 186 4 ( eg 

' Suit by purchaser 

ta Q avoid wL-Acer- 

s. 26 — Resident an(l , 7 ‘^ e rc { tcl \ into two estates 

tain Chur having bc J® ! tlic plaintiffs became 
. paying Governmcn y ics0 cs tatcs at n sale for 

the purchasers of one lease of the 

arrears of rcvcn " C „“l for arrears of rent, and 
other at an auction s ^ g7 Act xl of 18o9 
brought a suit, 111 yjjj £ lg gg to avoid the 

a " d B - 16 f Dm ^defendants, who held, in shiknn 
tenures of the act i !in ds appertaining 

talukhdari and b °'^ a f ^ ldautg admitted tlie alleged 
to both estates. Timoei exemption from 

nature of their holdings, but clnimca J nior(J 
eviction on the gwund that then cttlt i V ated 

than twelve years before, had ejearee ^ ^ ^ 

the laud and built n .house tt . d to cultivate 

Hs death they themsel es bad conU iic ^ c?nrt!1 

the laud and resi de f cn dants were hereditary 
having found that tl ll(dd that the defen- 

nnd resident cultivators, • q£ thc prov i so in 

dants were entitled tot b ^ WO rds of that 

s. 16 of Bengal Act 1 111 °t c resident 

proviso being wlda i"Xf irrespective of his denomi- 

and hereditary culti' at P ChowdHuy r. 

nation. Mahomed Assanoohah^ o ^ 105 

Shansuik Ail . 


— Q-arden and home- 

SS «»h 

-fAsrass eo 

Protection from 


SALE FOR ARREARS OF REVENUE 

— continued . 

2. PROTECTED TENURES — continued. 
tenure was created prior to the permanent settle- 
ment, and that some, portion of, the lands comprised 
in it were covered with permanent structures and 
improvements, and that accordingly it was protected 

under exceptions 1 and 4 to s. 37 of Act XI ox 
1859; but the lower Court gave n decree to the 
plaintiffs and annulled tko under tenure. Held by 
' White, .7., -that, notwithstanding a party may fail 
to show that his tenure was created prior to the 
permanent settlement, yet lie is entitled to the bene- 
fit of the 4th exception in respect of any permanent 
structures that may he upon his holding. Bhago 
B niEE v. Raji East Rot Chowmiy . 

[I. L. R., 3 Calc., 293 

1 L Under- tenure - 

holders— Raiyats, Rights of— Improvements on 
land . — A person holding land which is not protected 
from the operation of s. 37 of Act XI of 1859 by any 
of the first three exceptions is yet entitled to th< 
benefit of the 4th exception in respect of any oi 
the items mentioned therein which may have, bcci 
established on tbe land ; and there is nothing in tin 
words of tbe exception confining the benefit of it t< 
tenure or under-tcnuro-bolders, and excluding til 
raiyats from it. Bhago Bibee v. JlamTcant Roi 
Choxcdhry, X. L. R., 3 Calc., 293, followed. Th 
benefit of tbe 4tli exception to s. 37, Act XI of 1 8SE 
must bo limited to improvements effected bond fid. 
and to permanent buildings erected before tlic revenui 
sales, and should not be conceded to anything subse 
qucntly constructed, or which appears to have beet 
constiuctcd merely for tbe purpose of defeating th 
rights of an auction-purchaser. Subject to thi 

roeoruntlnn. if. rlfioc rmf mntf.nr wlw>tlw*V f.f»n imnwim 


rights of an auction-purchaser. Subject 
reservation, it docs not matter wbetbe'r the improve 
ments have been effected by the present holder or by 
some previous occupier. AJGua Am v. Asmpt Aj.i 
[I. L. R., 8 Calc., 110: 10 C. L. R., 8' 
Lease " ' ' 


12. — Lease of tan ) 

without surrounding land.— A lease of tank witbou 
any portion of the surrounding land is not protectee 
under cl. 4, s. 37 of Act XI of 1859 as it is not, 
within the meaning of that clause, a leaso of land 
whereon a tank lias been excavated. Ajgur All v. 
Asmut Ah, 1. L. R., 8 Calc,, 110, referred to. 
Asm at Am v. II as hat Khan . 2 C. W. N., 412 

13. 


arsKsstsss- . » w. *. ** 

_ Garden lan d — 

resircJSft: £• 5=5*= i 

which gardens have snbseq^ s . a7 , c i 4, 

under the prows n ravenU e nuction-pur- 

protectcd from avouianc ^ Cuhndea 

. chaser. Gobiot Chuedea SBXm ^ ^ ^ ^ 

DASS • • Permanent 

10 . — - ~ . Suit to avoid incum- 

' strut tures and imp * - d ntl under-tenure by the 
irnnccs.-In n suit to .avoin o£ flowm . 

contended that the 


2 C. VX. R, 

, ~ ; ' - Ljectment — 

Buell ing-hctise, tanks, and trees .— Tlio plaintiffs, 
purchasers at a revenue sale, ronght to eject the 
defendant from a piece of land measuring a little 
over one biglia. Tbe defendant pleaded that he had 
ms dwelling-Lonses, tank, and trees on the holding, 
-tuns found that the dwelling-houses consisted of 
certain huts, and that the so-called tank was same two 
or three cubits in extent. As to the trees, there «*# 
no finding that there was anything in the 
of a plantation or garden. Held that a 
house, to be exempted under s. 37 of Act 

must be a dwilUng-lmuee of a permanent 
and mere huts wnnld n„t „„ vh.t de^T, > 
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SAI*E FOR ARREAEB OF REVENUE I SALE FOR ARREARS OF REVETTOU 

3 SU.E OK SHARK OK ESTATE— •**•?» 'e/ 
ram BI bis .her* c! the Horen-inert jaow, m 3 tS« 
•t | Red to the CcUrrfor to cprti » separate sceen'tat 
the rate which l.i d teen agreed upon. "Ik* t'w 
bolder* li»il»g etjrftn! the CoTlrrfo? referred the 
rnrt r» to tU Civil Coart «nd-r ■ 13. T thm 
fc-c-.jU % nit in «w CUR Coart fir > eejarat* 
account Held tut there- «u ro legal (A jrr*i« 
(O plaint 3 bnirg hts sepias 1 r share at th» 

rate he mrotwried eten If the jammi 0*1 the »U*fl 
which remained In If’i fCitiur-} V»* txrnwin ■ 
for if lh» whole «»tate * err pit up to sale for an-mi 
oa are-onnt of lUt remaining »Urr, the other iTurt' 
told cr* nil t protect tlifmic.lves by piyloj 

tV* 1O0I dar 1’uOlio CSCJPM r H« 

K*x*T8 Gj*o*i . . 1SW. R.SA3 

10 A'l XI of J%3?f 

j* 10,11. n»d 13— Srperofiaa •/ sieres- Suit If 
[mrrlaier at pnrate ir'e Jot pctttt'te* oftf-tttJU 
*1 err —The proprietor* of » joint to/Ul th* Jam's* 
of wh.rh UJ Urn partitioned under * 10, Act XI of 
16./' «m In pcwe-wum of ipeeifl • » barer under 
a pmit* arest-gemest *=-<r.g them selves. bot fc»d cot 
o' triad separates of shares onjtr *. 11. On" of 
the ptoprv/ir* sc'J Lit sh*re to the pUlrtJT, and the 
•lorn of two 6‘bcr proprietors who mudo dcf«nlt a 
payment of the rrreuuc were »cld nadir e. 13, Act 
XI of ISA). Bod porcbeteJ hr th* defendant*. la* 

, ravt for txelas.ieyossrww'ioC the eW* purchierd by 
tie jlslrrti K.—Uel I tbrt tl>* defendant » acepured by 
tbttr purchase »n Interrrt In tl e | roperty >< »n 
undivided estate, an t the pluntiS »u no*. entithd it 
against them to tree earloiire posseuion of any 
epcrife thue (Irsoinita Missra r Kiiheoo 
JirsnTT. . HB.L.R,lTO; 23 "W. R,, 440 

4 1\CL XlUEAhCE* 

{») Gmatnv 

, 20 - Limit of power to avoid 

incumbrances—,! / T I of jsjj, » It— Far- 
riiwtrr </ (•(.'« «( tie — The power of 4 pnrcbsa-T 
•t a reienae a dr to annul all larambranc* it 
limited to pnrrUam of ejtire ertrter Kiinurt 
Gaos* e Cui^rn Sloatst Oasst B W. R , 63 
XiiBnr* Cncsiu CnonrcnET r Pbokotso- 
5*TH Eoi . . 20 XV, It.. 284 


I 

2 FEOTECTKD TEMEVs — sarfaftf 

14, s 62— Fi«*f»fi9» — ' 

The plant ff rai tL p ire* aior at a m 1« nti-l(T Act 
XI of I'M ly t'i to 1 ) fur of the Jt-l’ergnnnabr 
f r arrea't of r unue of an r»tite in the ban-in 
hands in whnh th d findaot eras 1 o’ 1 'r of * 
SLohnraTi su ia. jsr,hhm itsstc, and V «luh 
he art to r] rr away the tangle and thoi to 
calm ati the land «ri‘li padoi In a tall after 
rot ie to in' to eject the defendant and o 1 tain 
pe'»s>»i n of the lard, or t, tare the d fralint’e 
teunrr annulled,— ! teTd that the defer: Unt i tenure 
* wra ro* pro’ectcd a» bcug one of lands rrh(r>oa 
plantation* bare been made” within the dan lg I 
oil. S3 if Act XI <f l?.,J 1 Sroux*Th I!»*dto- , 
rtiimr ( u*cnraxBiHCTor*ous* t'mcnr** 
l!ixoior*nt!T» r RnoLiaa-'it BtsnTononTa 

(LE B, 14 Cult, 440 


3 SALE Oj tfUALE Ol LbTATh- 
16 Separation of estate - A'l 

Xlafl'ft .. to tl 0*0 37 “.More." of am 
ettate -TLi po » of an c*> at* fer which a eeparato 
acrosut la np.n« I i iVr » 10 and 11 of Att XI i 
of P i ar 1 tb. jot o > f-om which it tl eepirated, 
arc e.|nallv • l >ri-s aathm the meaning of a. 10 1 
The latler itho i r h it may for eoarenience’i whe te 1 
ttm d the parent eiVatej canuA \>» emaiterrd aa 
entire ertitc within the in racing of a. it. bat u et>U 
a share and liable to alt the mcUnti o* a afcare 
Mosorve Uookekjei » Hcsoxonrs llooeiiuti 
fl W Ih, 27 

16 — — - ArlXIeftS39, 

I. lS-App/ifali** / r uporate are .-not rittcwt 
crier of Collceter — S 13 Act XI of IS >3 lire no' 
aay that whm an app'ica'iOl Ui been madu for 
a leparate arronnt but when a Ccltect r »U'l lure 
ordered a Kps rate account, that be it to pot op 
to tale only the tharr in r.tpect of which an arrear 
of revenue inav be dar An order at*ing a»ije tb» 
►ale at to the plii-Lifft »Wc tber. fore rerer.ed «n 
app*a1 Euesnso Kiihose hmtr Strun r 
Dooeoa bora*i« 7 pv IL, 164 


17 


—Store 


Ut r/ of I £50. 
- A iharfr of a joint talnbh, 
'* * portion of land. 


CM Act I o 
- Object o 


tet—Frami 


ean rltan protect «n from e 
reainne only under . II, Art XI of is, 9 . coa 
repbtry of the talrVh ». » ab.ha, l.dnkh nndir 
tlia. Art Will out prcrloih. .n » penon th obrng him . 
adl WTOiiccd by rich rcgi^ry from an mg for the 

eaneeiountof the. aame Cott Cnrjrn (looero I c , — ■■ . 

* Till llMts aw n 017 J rioter— Sate ly n orluyt * — Jet I of ISt j xu 

, ’ r<A design edt» p-otect a f ran da lent pnrthatcr a* to 

■t .1 1 of 1859, j the cjne«‘ioj whether a plamtiS «iU n point of 
w Insist, notwithstanding an r uetioa-aa e for arrears 
tevroaa, that as again** him the rda oa'ht to 

three o*her vlllase.>\wh »» aoSd for arr-*r* of j the aatneW^- alUred.— the aale mavt 


, f|„5>Da- T /i»« at . m J,/ A ! of J859, , the ques'ioj whether a pXuntiS • 
, _Tll< prcprwtors of a Uwlnsiat, notwithstanding an. ae 

M . 1 l? S e^?w of Ihcic of wvrnat, that aa agai iaf Vim 

asr.)\wti «U 


tillage to F, wyo agreed to pay a certain 1 


> aietioa aale by a 


J*g«e will n 
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SALE FOB ARREARS OF REVENUE 
— continuer. 1. 

4. INCUMBRANCES— continued. 
defeat the equity of redemption, is an exception to 
the rule that a sale for arrears of revenue gix cs a 
title against all the world. SitraEF. Npzub Alev 
Kiiani. OJOonnvAitAii Khan 

[10 Moore’s I. A., 540 : 5 W. R., P. C„ 83 

22. Right to avoid incum- 

Drances — Sight of purchaser. — Quaere — Whether 
the auction-purchaser under Act I of 1845, at a sale 
foi arrears of rex enue, was entitled to take free of nil 
incumbrances created by the defaulting proprietor. 
JUGGODESHCRY Dossia v. Umaciiubn Itov 

[7 W. R., 237 

23. Sight of auction- 

purchase i — .let I of 1S45, s. 28 — An anctiop-pur- 
clnser of a zamindari at a sale for arrears of revenue i 
is notientitled, under s. 26, Act I of 1845, to eject a ( 
holder of a lakliimji tenure though held under an j 
inxalid.. title. Dookga PfeshAD Crrow'nnRi' t. } 
Rajkndtib Nabain Roi . 2 Hay, 121 , 

24. - Agreement hg 

former owner as to division of chi'r — Act I of 1845, 
s . 26. — A purchaser at a sale for arrears of Goa em- 
inent rex enue, suing to establish his right to chui 
lands xvliicli had accreted to the purchased estate, is 
not bound by an agreement entered into l»y the prior 
owner with the owners of the adjoining estate to 
divide the chur equally ; such an agreement is 
an alienation of, or incumbrance on, the purchased 
estate, and therefore, under s. 26 of Act I of 1815, 
xoid as against the purchaser (dissenhente Camp- 
bell, J.). But per Normal - , J., and Campbell, j 
J., it xvonld seem that purchasers under any of the | 
sale laxvs sinco Act XII of 1 841 may be hound by 

a decree in a boundary suit against the prior owner. 
Bovkun tnath Chatterjfk r. Ameeuoonissa Ivha- 
toon ..... 2 W. R, 191 

25. — — Act 1 of 1S45, 

s. 26 — Holnrari tenant in Benares, Sight of — 

S. 26 of Act I of 1845, which enables auction- 
purchasers at sales foi arrears of revenue to eject 
tenants in thoproxince of Benares, was by s. 1 of Act 
X of 1859 made subject to the modifications contained 
in thclatter Act. Therefore, notwithstanding a sale by 
auction for arrears of revenue, a mokurnri tenant 
in the proxinee of Benares is entitled to receixe a 
pottab at the fixed rent theretofore paid bj him. 
Munro v. Baluck Singh 

[1 1ST. W., 163: Ed. 1873, 235 

26. Act I of 1545, 

s. 26, cl- 3 — Purchaser’s nqht to evict — Khodlast 
hadimee raiyat. — Possession as a khodikast kadmee 
raiyat having a right of occupancy (but not merely 
ns a khodkast raiyat for twelve years) barred an 
auction-purchaser’s right of eviction under cl 3, s. 26, 
Act I of 1845. TjOtf Aii 1 Iran t . ICashee Dial 

[IV, B., 6 

27. Act I of 1S45, 

s. 26—Emhanlments. — Embankments are not in- 
cumbrances liable to be extinguished under s 26, Act 

xon. v 


SALE FOR ARREARS OF REVENUE 

— continued . 

4. INCUMBRANCES — continued 

I of 1845, which refers jonly to tenures and leases. 
Collector of 24-Pergunnahs r. Jotnarain Bose 
[W. R, F. B., 17: 1 Ind. Jur., O. S., 101 

(c) Bengal Regulation XI of 1822. 

28 . Riglit to alter arrangements 
a 8 to rent — Purchase hg Government — Position 
of old proprietors. — An estate having been sold foi 
arrears of i ei entic under Regulation XI of 1822, it 
x\ as purchased by Goxemmcnt, and the Gox eminent 
as landlord raised the rents throughout the property. 
Held that the revenue sale cancelled all former 
arrangements entered into intermediately bj the for- 
mer proprietors, and that the fresh settlement on ado 
by Goxcrnment with the piesent proprietors would 
not restore former arrangements and rates because 
they happen to be the heirs of the forma proprietors. 
Gang am oner t>. Luteefoonissa Choxvdhrain 

[7 W. R, 196 

29. Right to cancel talukhdari 

tenure — Settlement — Sight to eject. — The Goi em- 
inent purchased the zamindari rights iu .i pergnnnah, 
under Regulation XI of 1822 at a sale for arrears of 
Government rex enue, andre-scttledonc oftlietnlnfchs 
m the pergnnnah (which talnkh had been created 
subsequently to the decennial settlement) with the 
plaintiffs ns fnluhhdars Subsequently and after the 
terms for which the} had re-settlcd with tbepluintiffs 
had expired, the Goxemment sold their zamindari 
rights to the defendant, who ejected the plaintiffs. 
In a suit to recox er possession, — Held that it was the 
intention of Government to retain tauhbdars in pos- 
session of their lands during the subsistence of their 
tenures subject to the condition of baxing their rents 
enhanced according to the pergnnnah rates ; and ns in 
this case the proceedings which wore taken bj the 
Government showed that they did not cancel the 
plaintiffs’ tenure, the defendant who purchased from 
the Goi eminent could not eject the plaintiffs, who 
were entitled to retain possess on, subject to a liability 
to enhancement. Under the sale Inxv as it existed 
before 1822, a talnklidar could not be dispossessed at 
the will of the purchaser, he was at meet liable to 
paj the full pergunDah rate, and eonld only he ejected 
after refusal to pax the enhanced rate , but under 
Regulation XI of 1S22, dependent talnkhs created 
subsequent to the decennial settlement w ere liable to 
be wholly avoided and annulled at the option of the 
purchaserata sale for arrears of Gox ernment rex enue, 
unless they fell within the class contemplated bj the 
32nd section of that Regulation Where an anction- 
purchaser, under Regulation XI of 1822, intends to 
cancel a talukhdari tenure (a power which he might 
or might not exercise), he must take some clear step 
to declare tbo axoidaiice or cancellation of the tenure. 
Assanoollah r. Objtot Chubs Bov 

[13 W. R., P. C.,24 : 13 Moore’s LA., 317 

30- Sight of cancel- 

lation hg Government as auction-purchaser Sxer- 
ctse of potcer of cancellation. — Where the Prixy 

12 T 
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BALT. FOR AEKEARS OP KEVEKTJE 


4. IhCCEBEANCEi — tcntftei 

Coen til lithe m««f Atnaaolla r O'lsjr fi«r« 

Zc y, 13 Moare'a I A 317 rw.-mnrj that the 
GoTn-urrnt Is 1, as the aatt Ol-pnrch\s*r a. a male 
for srmn of rrrermc, tl r opt oi "f cancel’ i; all 
avo Jins the taUVMan mire in that r»ie raled that 
it waa iwibntm Rnmmut to take four dear 
itep for It r parj-oi* of declaring the aro farce rr 
CancelUticn o' the tenure and C r'lng that the Rot 
rrumrot h d n-t nffrMd tha* power, d-rlarrd ib» 
nnd r-trent entitl d to r -tain p noi oi o' h t Uni w 

dunn- th- n’wutrnce o' hu tenure field On. the ’ Tis IcHUiaaM 
deration i'll not uppli to a rai> in wii eh the pToroi»i- 
mg* of Gorrrnmeut ah wM «h» I bvl eirmard the 
poorer of caoccHstici. Jl- <f a’-*o that the lulnl-rure 
in that c»«e referred mat ily to trauma purchas'd 
be*wTen 1*17 and 1*J2 hit no" to trarn created 
after Regulation Tl of 19 S 1 ad in'o-wed pfmia 
that llirir ti bU were li Me to he cancelled hy a par 
chaser at an aurtirn nip f ,r an-ars rf rerenne 
ArTHOODitrry h!inox*r> e tjaiorms Siau. 

OLtiH r. Anano DM* * Maiio* to 

[23 W R ,245 


SALE FOR ARREARS OF EEVETB2 

— ceafi-w''. 

4. IMTOIBRAhCF-S— eoafiawif ( 

of b.* right rf ocro finer, under a. 59 of the JJcia- 
hay ^err rj Art, I of IB* - ', lnrt only aoM lii right, 
tile and Wen at. A J.l Oa at r imla^ 

Blihj,, 10 Bum , 415, and G«a.f® £1,4 Jr, tear T 
Hard ,» «»*r4 10 Bern , 4 13 foil rati. The Ctf'frtor 
mar be nafoniHle to the mortga re of a rrreun* 
d-faul^r foe n fating to ■crept the tender made by 
him of the Co< rrmaert rert lot If he dwa Ufa** It, 
and the land u to 1 the title of the ynrrliaao- U OB- 
impeachable Gulubbii r r»iOT- 

II Boa, 2i8 
34. Right of ejeetoeat — Leaf 

Br} X /«•/ L.trr^rtmret — imyiwed 

' —The n,w to impeach a »ale of Ur 4 ' 


31. — Eight of Q o ve r n n e n t to 

• nnnl t*un-<*B rf raartHtr 
impfi a Thoci-h oi the sale cf a taroitdan foe 
arrwra o r rerenae the Gorernrorot b»» th« Tl 'ht to 
annul »H omlrr tennrranot tncmally pmUrted. yet U 
cannot be talrn for printed that the < overnment 
haa enf-md ita ertmne rid ta and e*m where the 
neht of Gorrminrnt to do to u asserted in the con-ae 
of the piwedi-TT. it u a matter which hit been de- 
cided apn ea lienee, whether, bating aeaerted ita 
■right, the Gorenment afterwards a-tnallt enfo-eed 
it. TaitocHcsr CnccsnaarriT r Ko*eta K*tt 
C irnmrm Eoaou Kitt Carctrumi 
e.hrrto SiasBO Sixch . 2517.11 , 533 

32. — TrtJr.ee tfc* 

Kllehea — Srllfemt.t — Ft tit to rjerf |,. IM . 
irffBfrn. — Where at an auct io n- s a le foe arreart of 
reroiae the GoTemmewt heeton the pntchaaer of 
the property and afterward* makes a settlement with 
the former proprietors of the ander-tenarea. lha 
question whether rr not the Gorrmment caneered the 
under ten-ires 'xutliz at the timeof the tale 
he decided acl-le aerordiw, tea the effect of the pro- 
ceedinrs taken by the CoHertor in each case U ia a 
mutake to anppoa* that Ihiir Ixwdahlpa ef the Pricy 
Council in the case o* Jtt-*~tJI*\ r OUn C»a 
Aer, JS Jfeere’c I J.317 r 11 W Jf, F. C, 74. 
tended to lay down a general cult armnbne to which 
an qnea*»ol ef thu natnro are nereaaarilj to be de- 
cidrA Shook Bn Snina r Attain 

a f2C.X^B_13 

Sra roo*iw Prtaff<» Cjrtremerrrr 

TftT* CnrcmarTTr - . 2 C L.IA, 218 

33 — Bight of pa-ehaj-ra— Tewder 

af Owerwow "ww faieftaWV# mnefy ■» 

iaoKltUyrl Ct‘>tr r , ”t Tbepnrrhamr staler,... 

arie, le!t fa default o* the pueat ti ■wen-uert, 
tak es free of all lactiTahrancea, ai honsh the rrrenue 
antbaratiea, withcnl ctbVrw at deunriog the dcfanJter 


reaps of Cournmo t rrrenae oteods cot Oily to lla 
Afsnl^n; pT O p nct j bet io dfriialup LoMit« oadcr 
ba Da ita-rrgal ltrpnlsiKn Vt of 1SA2. a £0, 
all cndiT-lra»-i ace iitujauhnl hr a OoriiniUClrt 
ail* of the fr praetor’s lani* a for arrrart of rer*iroe, 
and an asrlm-pin Lu>r tain lit lis(Ii dor ef *2 
cndcr-tcnaraa At a tile by Gorcroment for arrrara 
of rermnr the Corer-mi-nt brrame port haw n, a^d 
afterwanl* trim J a l-a*e rf the larnu 'or * term of 
year*, and put Ihiir Inset into po-oraaioo. At th« 
lime cf the sale the lands were subject to an Btcm 
ran leas* }*o *nlt araa fcnmght to rcrerac the sale, 
but the rorernment aotne time alterwarda. la eonae- 
qnrneeof donbu as tothe legally of theaslr ofien'd 
to pre ap their nchta onde* the aale, and to restore 
th» land* to the Original proprietor* subject to the 
rrtwiitioB o' the claims of their Iraaera Thu c!7<r 
united an aa amrgmert brtaretn the Gorcrnment, 
the rngloal propn t ra. and the i orrr-m»nt Iiaaera. 
and errrtn.lly th- on mal pTopnatara opbeld the 
lease to the Gorrrament Ifawei to a part of she tinda 
railed the Jasrli JIpbd for a term cf inn at a 
• In a rut by th- utrmran lr»«, e for 
■ • ( re r. m a- the drome rf the 8udJro 

Court) list by Bengal RegnUbon XI cf Ifn , a. SO. 
the Utrmran Iraar was drtermned by the rale tar 
Comrn irent armara, and that the arrangement by 
wharh the Uida -.ere traUmtd to the pron-ieton. 
robjrot to the right, rf the Rorernment lra^fc 
“ L d- th * * ro!n P n ” , « and not inch as 

s-w, was, w. onnted to a rrrrraal of 


rroroud? iotsI matoratiw 


rod the 




. ...ai of the tvemran 

i, . “ * •“? fax! been broorbt aoola 

pfe for^rerrrsal «' th- sale W ir »Os r. 

6 if o ore’s A A_ 447 


Sikwm Lai Eh a* 


aflS22.*.10.rtK 7 a, 
mianoaer Jar pa fmemt of r* 
tlnmjl pnartfA 


mSdirt,— Rnag Bey T3I 

* - s»y*-e»r t, Cowa- 
P—tata, ty.U 
1 a mit for rjerf. 

Art XI rf'lS?>"tb« d^fe^danW^^ h ^ 

jfterre.ro, ear, of , hrfr Ukbinaj tronm a -ulronrot 
lad been cud* wader IUguUUn t II of IS23 with 
the principal piop-urtor. and by that artUraent it 
waa arranged that the Goreraaent rarenue jwyabU 



( 3149 ) 


DIGEST OE CASES. 


( 3150 ) 


SALE for arrears of revenue 

, — continued. 

4. UrCtTMBRAITGES — continued . 
by all tbe proprietors, tlie defend mts among tbem, 
was ti be paid through the principal proprietor, and 
that the defendants were to bold perpetual possession 
as sh kmid vrs, and that their rights should be reserved 
intact. He'd tbit the possession of the defendants 
as lakhirajdars could not be disturbed ns long as 
they pud the revenue assessed upon them under the 
settlement. Held also (M.uuasv, J„ .tissen'iente) 
that cl.'8, s. 10, Regulati in VII of 1S22, applied 
only to cases referred to in cl 7, — that is, of cul- 
tivating proprietors on pattidsrior bhyachari tenure, 
jpr the like, and not to a ease of this kind Ram 
Gobind host V. KtTSHtfFPtJDOZA . 14 W. R., 1 

Affirmed on review, where it was held that a Com- 
missionor’s nmulnann cannot destroy legal rights, 
even if no protest or objection he m ule. The order 
of a Commissi mer requiring proprietors having se- 
parate jumrais, to pay, for the cmvcnienco of the 
Collector, their shires of revenue through one of their 
number, cannot override their legal right of separate 
proprietorship allowed under the settlement law and 
preserved by express record, or transform such right 
into a joint tenancy. Where therefore such order 
bad been made, and the defendants paid the revenue 
through one of their number and lie made default, — 
Held the who'c estate was not liable to be sold for 
his d. fault. Rah Gobikd Ror tv Kpshotpodozi 

[15 W. R., 141 

-3 8. Eight to annul incutn- 

brll aces — Encroachments },y neighbouring estates. 
— The principle under which purchasers of estates at 
revenue sales acquire such estates in the condition 
they were in at the permanent settlement, is equally 
recognized by the sale law (Act XI of 1839) as by 
the laws previous to it, and applies as much to actual 
cnero iclimeuts on the talukli or estates by neighbours 
as to incumbrances or under-teuurcs created on it 
by the old proprietor or by his laches. Golcck 
Monee Dossee tv Hubo Cuukdbr Ghose 

[8 W. R„ 62 

37. p ermanently- 

seltl‘d estate. — An auction purchaser at a revenue 
sale of a permanently-settled estate is remitted to all 
the rights possessed by the original settler at the date 
of the settlement. In order to abolish tenures aud 
incumbrances subsequently created, bis cause of ac- 
tion dates from bis purchase. The existence of such 
tenures at the date of the permanent settlement must 
be proved by their holders, the presumption in favour 
of n purchaser resting upon the principle that every 
bigha of land sold must contribute to the public 
revenue unless specially exempted. The tendency of 
recent legislation and decision has been to give force 
to the contrary presumptions arising from lung and 
undisturbed possession. To rues >■. MahomedHos- 
skix . 12 B. Is. R, P. C.,,210 : 20 W. R, 44 

38. — >Suif to annul 

under-tenures — Eight to eject. — When an auction- 
pnrcliaser at a sale for arrears of revenue creates a 
patni, he cannot sue to annul an under-tenure within 
that patni, as his whole power under Act XI of 1859 

TOE. T 


SALE FOR' ARREARS OF REVENGE 

— continued . 

4. INC01IBRANCES — continued. 
passes to the patnidar, who alone can institute such a 
suit. In such a case the p ltoidar’a competency to 
sue is not affected by the fact of his being a tenant of 
only a portion of the estate, provided that portion 
contains the tenure which is sought to bo resumed. 
A pitnidar, under such circumstances, though he 
may recover rent, is not entitled to eject an under- 
tenant who had been allowed to dig a tank and 
remain in possession undisturbed by the former pro- 
prietor for a long period (say upwards of thirty years), 
and who must therefore be assumed ti have held with 
the acquiescence of the former proprietor, such ac- 
quiescence being equivalent to a lease. Srrkmumt 
Raji Des t>. Kookoob Ciiaio) . 15 AV. R., 481 

39. Land subject to 

mortgage. — Where land in the possession of a mort- 
gagee is sold by the mamlatdars for arrears of Gov- 
ernment land revenue, — Held that, as the land revenue 
is tbe paramount eliatge on the land, whoever derives 
title from the occupant takes it subject to that charge; 
and that therefore the purchaser at the sale was 
entitled to the lvnd free from any mortgage lien. 
Abdul Ga.vi -c. KRisttarAjrr BitiKAJr 

[10 Bom., 416 

40. Right acquired by pur- 

chaser— Act XI of lts59, ss. 11, 13, 54 Sate of 
share of zamindari. - A, in exchange for liis lakhi- 
raj laud, obtained in 17nt from liis zamindar 441 
biglias of mal land, which zunindar thereupon 
created rent-free. The zamindar fell into arrears, 
and the zamindari was sold. Subsequently, three 
persons, who bad become cwuers of tlie zamindari, 
applied to the Collector under s. II. Act XI of 1859, 
and the Collector opened .-eparate accounts with 
each of them for tlie revenue of their respective 
shares. The revenue due from one of them fell 
into arrears, and Ids share, which included the 441 
biehos, was sold under s. 13, and purchased by 
the plaintiff, who noiv sued the descendants of A 
to recover possession. Held that a sale of a share of 
a zamindari under s. 13, Act XI of 1859, docs not 
convey to the purchaser the share free from all ia- 
enmbraners created by tbe former zamindar, but he 
acquires the share, as laid down in s. 54, subject 
to all incumbrances. Kasinath Koowae r. 
Bauxobkhabi Chowdhbx 

[3 B. It. R., A. C., 446 

S. C. Kasheesaih Koohwab e. Bukko Beitabbb 
Chowdbbx . . . .12 W. R, 440 

41. Act XI of 1S59, 

s. 33— Eight of purchaser to eject holders of ho ml a 
and nim hou-l a tenures. — Where certain Lowla and 
nira-bowla tenures were never set aside by the 
Revenue Settlement or Revenue Commissioner's 
orders from tbe time they were recorded as existing 
rightful hereditary tenures of those classes at the 
first settUmcnt,— Held that the purchaser of the 
casut talnkb conld not eject the holders of those 
tenures nnder s. 32, Act XI of 1S59, so long as they 
paid their jumma according to the settlement jumma- 
bnndL Bceoda Kaith Laha tv Gotasn Chetxdee 

12 x 2 
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l INCUMBRANCES— esa/,»«e-f 


4 INCUMBRANCES— co«/i*W</. 


GOOHO KilKE Knrers Hot r Gobod CnrxnEB St-Fercannabs is a permanently settled djtrirt, but 
Goono 7 "W. R„ BO I the portion of it formic the fundorbands «s« 

I deelsredby Regulation I II of ISM, s. 13, trot to he In- 
42. Aet Tl of 1S59, eluded id the permanent settlement The Suadctbuods 

t 37 — /xcumlratcri — Eight of fxtrthaifr — A pur- | tract was, moreos’er, coder Reg IX of 1816 formed 
chaser at a sale for arrears of rermne with a pars in to a separate jurisdiction for settlement purpose* 
mount title undir ■ 37. Act XI of 1833 acquires the | under sn officer styled the Commissioner of the 
estate free from any incumbrance which accrued j Sonderbnnils, who U subject to the direct control of 
thereupon from the Inches of former proprietors, in tbe Hoard of Rrcenuf, and Independent of the Col- 
tbe same way as be would hare acquired it free from | lector of the Jt-Perjunnsbs. In a suit ftfter notice 
any incumbrance created by sale lease or mortgage to quit to eject the defendant and obtain p-'taetstan 
In tbe absence of say proof to the contrary such j of the land, or to hare the defendant's tenure 
purchaser must he a*turoed to be the owner annulled — ITrld that, whether the term “ d. strict " 
Tn»iooaDi33 Rot Cbowdhbt r Nruniw Kianrw „as ul< j wlt ta reference to the jurisdiction cf the 
Geos* 15 W B-, 652 Ciril Conrts or the Rerenoe Collector, the plaintiff 

<s _ _ ... i-r./soca was the purchaser of an estate uia *' permanently 

. 77 ' w7n ,.d,r .„T„ p I/. settled distnet ” wiihm the meaning cf s. 37 of Act 

criers -On' tbe 13th January 1871 A {nd It -XI of 1830, and net in a district "not peraanrotlj 


ao «• was the rnrehaserof an estate ina "permanently 

. 77 wTn ,.d,r .„T„ _ p If. settled district” wiihm the meaning cf s. 37 of Act 

eW,-On'the 13th January 1871st {nd D « of 1850, and net in a district «• not peraiurutlj 
— «n ,«(.*. settled within s. 52 of thst Aet , and he was there- 

revenup The erm.nal proprietor, sssJcd their right {*• ** ^'pE^Msh! 

to collect the rents of a portion of the property bv ths «**■{»*«» of the £4-PeivnM^« 

rirtue cf holding tw sbiknu taluihs and a howla w “ 001 »ff««fdbytbe appointment of 
tenure This n&t was affirmed br tbe High Court j ^ SundcrbnmU as an .officer 

In April 1975 It had pr.vmnslv sold his interest to 1 ’”,**** «** 'V.PJTJs 0 *.* ** th* 

C On the S3*h Jlsy 1S7C i created a patm of hi. , of lhil d ’V l £. 

8 annas m fa, our of I) and F and on the 4th July I l f , f ™ dan, .‘ *” nr f V, w 

137G r enrehssed all the neht. r.f the "lands wherion plantations hate wen made within 


of I) and F and on the 4lb July j _ f 


187C C purchased all the rights of the original 


lands wherion plantations 


pnetor *On the 18th January 1877 A n* aider “• t'l III'—, JSju. 

^n ? 1hfon^' C^S? ‘3?. ^‘J’tho'd.fimto.rlr « "trtaU"^ 

tenants. defendants C obiected that l had ro neht w , ttro_ the definition of an _as Riren la 


making the original proprietors, C and esrvras “’’v 0 
tenanU, defendants C objected that 1 had no right 
cf suit or cause of actum, as he had parted with all “"S" 
his Tights to D tDd E and that, at his entire interest, r,‘ Dil *‘ 
in the estate w»s only 8 anus's, he could not sua to 
cancel a part only of the sub-ten nr es D and F 
then applied to be made parties lltld they could .. 
not sue, ss they were not purchasers of an entice . „ 
estate within s. 37, Act XI of 1853 Keen on the y 
assumption that D and F were properly nude plain- '*”? 
tiffs, the lower Appellate Court should hare taken " /J 


Bengal Act VIII of 18CS. BnOllSATH IllSCTO- 
rsDHTa c. UmcnraK BaJCDiopanHT* Cmichcbs 
BiWDTorxunT* r BnotiWiTtt Tlonropl'DBTA 

[I. L. B, 14 Gala, 440 


mppusu w m nuw panies uiia iney coma „ . 

nfatr^ith’m^TrA^t'xi Sf "859 ” Erin" oTtS "fZl'ZZl ««r «/"Iwsm 

tssTsns: 2ssL w <sMatt & -gs 


Kortoor CUmi, U W E , 431 followed. Dwsesa- ?*'“,“*£*? 1"*^? ot • PWran of 

BITE PAL C GaiSHCHTEDIB DPTOOPIDHTI s ^ plMntlfl thm> 

p. Is. B^ e Calc , 827 tI- No ' * ’ r ^ ,w »»‘'>r<«»cs- 

U. -rr.t T"" v “ ““d under a lease which was found to 

™- ■ ; Ac t JCl oj I, hare teen granted pres (OUS to the mens ,.i. r„ 

37, S2—Sm^eritmj titaU—Duinct of sclsci the suit it was found that the plaintiff obtained the 

of Miff a cA llTg K^T^BWdrthat* the^pro^f^t^ SS^Art 


portion o»’y it prrmattnlly rtllUJ—Ditlnct. talnkbd 
Jfeoaiay of— Seng E, g IX of ISIS and III of Ro. j. 
I5SS— Esfofs— Beay Art Til o/fSCS^-The plain- XI of 1 
tiff was the auction-purchaser at the sale under Aet E0 | 

XI of 1859 by the Collector of tbe J4-Pergunnabs defends 


tiff seas the suction-purchaser at the sale under Act no t entitled »a . 

XX of 1859 by the Collector of tbe tt-Pergunnab. defendant No. 4 or 

bund, cn which the defendant was the bolder of* Pc*3l CHtrsBia MoIcxdai 

mokurarl maurasi jnnglebun tenure, under which be n L. IL. 15 rai« ■>-« 

was to dear away the juWe and then to xnltirate [Lis. ih, Calc, 3oO 

the land with pa*ldy TL\ estate was one borne on 48 Art XI B f jgr. 

the rrgutcr of resenue-pajVs estates to the Collec ss 37 and 53 — Adnrtn ysjsfntSs — tssnfcrf,s - * 
torste of the 2J-F »nd therefore within The plaintiff had keen proprietor of an ertate which 

that Collectcrate with to ‘be pronsions of was sold for arreare of Gosrrmnent rerenne an 1 

Bengal Art Til of 18e3, a Hi* district at the repurchased from the then purchaser by th« plaints 
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SAKE FOR ARREARS OF REVENUE 

— continued. 

4 . INCUmiUANCnS— continued. 

il> 1SSG Ho applied under Cli. X of the Bingal 
Tenancy Act for the measurement of the estate and 
the preparation of a rc«xrd-of»riglits, and tho Revenue 
Oiiicer depnted for these purposes fonnd tint a portion 
of the estate held by the defendant was mil laud, 
thoueh it was held ns lakhiraj under certain sanads, 
and as he also fotmd that no rent had ever been jnid 
for it, it was entered on the record-of-riglits as in.il 
land held under those sounds' ns lakhiraj. The 
Special .Tudsrc on appeal by the plaintiff held tlmt tlic 
land h nine been found to he mill should ln\e been 
entered as mil land unassessed with rent. In n suit 
to Lave the land assessed with rent, it was fonnd that 
the sanads. undir which the defendant claimed to hold, 
were granted not by any predecessor in title of 
the pi nntife, and w ere of n elate anterior to tlio Perma- 
nent Settlement. Jleld that the adverse possession 
set up by the defendant was within the meauing of 
s 53 of Act XI of 1839, an incnmbrauce subject to 
which the plaintiff, as a proprietor whose estate had 
been sold, took it on repurchase. If such adiersc 
possession therefore were sufliciently long, the suit 
would-be barred hy limitation. The plaintiff could 
not he regarded as a person who had acquired the 
estate “ free from all incumbrances which may lio\ c 
been imposed upon it after settlement ” ns pro\ ided 
by e. 37 of Act XI of 1859, and could not therefore 
claim (as held by tlio lowci Appellate Court) that Ins 
suit was not barred, liming been brought within 
tw cli cy cars from the date of the sale for arrears of 
re\ cuue. The case w as remanded for findings^ hetiier 
the land was mil or laklnra], and whether the defen- 
dant’s adverse possession was long cnongli to bar the 
suit. Karmi Khan i. Brojo Natii I)as 

[L K R., 22 Calc., 244 

47. — Eight of auction- 

purchasers to annul incumbrances —Act XI of 1859, 
s. 37 — Suit to cancel tinder tenures — Parties. — The 
right that is given by s. 37 of Act XI of 1859 to the 
nuction-purclnsei 1 of an entiro estate in the perma- 
nently-settled districts of Bengal, Behar, and Orissa, 
sold for arrears of revenue, to avoid ami annul an 
undci -tenure, is a right that must be exorcised hy 
all the purchasers jointly wlicro thoro nic more 
purchasers than one. Jatra Mootjn Sen i A unhid 
Chandra Cnownnnr . 3C. K R., 24 Cole., 334 

Akhid Chandra Chowdiirs v. Jatea Mohan 
Sek 1C. W. N., 314 

48. — — - — - — — ■ Purchaser at a 

mentis sale — Acl XI of 1859, s. 37 — “ Entire 
estates” — Partition by Collector, It feet of — 
Estates Partition Act (Peng. Act V. Ill of 1876 ), 
s. 123 — “ Time of settlement.” — Anew estate created 
upon a partition hy the Collector comes within tho 
meaning of " entire estate ” in s. 37 of Act XI of 
1859. Tho words “time of settlement ” m that sec- 
tion mean the time when tho contract was made with 
Government, and in tho caso of a permanently-settled 
estate mean the time of permanent settlement. A 
partition by the Collector merely apportions the 
amount of revenue; there is no settlement of the 
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I. IXCU3IBRANCES— continued. 
revenue in any sense. at tho time of such partition. 
Koowab Singh r Govn Sunder Peeshad Singh 

[I.L.R.,24 Calc., 887 

49. Act XI of 1859, 

s. 37—“ liprct,” Meaning of — “ Entire estate,” 
Meaning of Notice. — When an estate sold for 
arrears of revenue is recorded in a separate number in 
the Collector’s rent-roll with a sepirato revenue as- 
sessed upon it, and the specification in the sale certificate 
granted under s. 28 ot Act XI of 1859 in the form 
prescribed by the Act shows that the estate sold was 
an entire estate, the mere fact of a portion of the 
lands of that estate being joint with those of certain 
other estates cannot stand in the way of its being an 
entire estate within the meaning of s. 37 of the Act. 
Held nho that the signification of the word “ eject ” 
ins 37 of Act XI of 1S59 includes such partial eject- 
ment as would result from a decree authorizing 
realization by tho jilaiutiffs of rent in proportion to 
their share from the cultivating miyats oil the land. 
Kali Prosanna Gu’io Choicdhuri v . Pulgazt 
(unreported) distinguished. Held also that a de- 
cree for partial ejectment and joint possession can be 
made in i nv our oi a eo-ow ncr of property Httlodhttr 

Sen v. Gootoo Has Hoy, 20 IP. It., 126, Eadha- 
Prosad Wash v. EsuJ, 1. L. if., 7 Calc, 414, 
approved of. Held further that the law docs not 
r. quire any notice as a necessary preliminary to a 
suit to avoid an under-teunre, although the tenure is 
not ipso facto avoided by a silc of the estate for 
nrreais of revenue and is only liable to he avoided at 
the option of the purchaser at such sale, but such 
option may be cxeicised by the institution of a 
suit within tho timo allowed by law Tilu Bibee 
Mohcsh Chandra Bagchi, I. L, if., 9 Calc., 683, 
referred to. Kauai, Kuhari Chotvdhurani r. 
Kiran Chandra Bor . . 2 C. W . N., 229 

50. — — Unrecorded co- 

partner, Purchase by —Incumbrances — Act XI of 
1859, ss. 37, 53 — A, in November 1863, puicliased / 
n portion of an estate sold in execution of a decree 
against the then proprietor. This sale was not con- 
firmed till the 9th February 1803. Default occurred 
in the payment of the Government revenue m Janu- 
ary 1863, and the entire estate was put uj> for sale 
by the Collector, and purchased by A on the 29tli 
March 1S63. Held that A, at the time of his 
second purchase, was an unrecorded co-partuci of an 
estate within tho meauing of s 53 of Act XI of 
1859, and therefore took the entire estate subject to 
all tho incumbrances existing at the time of the 
Government sale for ai rears of revenue. Abdooi 
Bari v. Raaidass Coondoo 

[I. E R., 4 Calc., 607 

5L — Jle-purchase hy 

co-proprietor — Eights of under-tenants — Incum- 
brances'— Act XI of 1S59, s 53. — Under s. 53 
of Act XI of 1859, a co-proprietor who purchases an 
estate at a sale for anears of Government revenue 
takes it subject to the incumbrances created by the 



{ SIM ) 


DIOUT OF CASE? 


{ tics ) 


RAT.r. FOR ARREAns OF REVENUE I BALE FOR ARREARS OF REVENUE 


— eoattom-d 

t I \ CUMJJ a A?» CF,->— r**/. 


-twfinrf 

4. JVCI'WRRAVCrs— e«ach*<f 


default ns proprietor 5Iino**t> Gut Cuo*nMT \h.rh ll * Anf.ntl w« tobtHUA are «!i A 
* Lncrsita 7HL. H,Ap, 62 of a talukb admi led to •!*■»! rrpu-rait»> tsmfrr 

‘ " , „ ‘ ** lowdlltf Art XI of ittD fs* 

S. C Mn.*!!, Oizh Cao^tnil r r**«* „l, under that Art la defaulter pajtnert.fth' Jen* 

Kobcs Moo«Uf* . lew R. 130 ki t of Go.rrrn.rt rrr.tmf On tbf Sit* J*V 

And th • It w -) ether bo imrrW* lfr.tr i w ft«n *4* " rx-riUl ilarrt rertgarid l » internt H «*-*l 
the benamioar after bu rnreW '««»'»'. .Urf lo l>* |Ula! ff Tbr jl.ff rt> O * 

cr of Aixrv Muin . A.iup Au f "* 1 , ,h i. *, r r ; r ' U T' J , J/fir 

HO V,’ Jh, 138 drfrudant *h« ■ I tafiwd . tale ret* f.cuie la fu# l°f a 
tinder U>e Art d flaring, is aerordat-r* »Ilb •• 7S. 

62. Act XI of 1859, a 84— H*m4 that bit li le artrued f iota lb« V7 b Joan, tb* £*7 


- Act XI of 1859, a 84- Af. 


It Art XI | after Ilf litrrt itat* tllovtii f t payment of “• 


of If 0 t- to pn iff l, net ftrry incumbrance »lifb J nor kill. llrli that Ibr tnotij agr waa of O" ‘Prt* 

may tf tit up tut only toad fit incumbrance* *»* aaan Idcxoi* ranee under • 14 of the Art CBOtr 

enter! in tontcmrUtum of on inpmtln s t* 5 ' er t” 1 may Jocritr* llnun » Fumr* Vont* Ptt 

fraud of a pHibla pot ft t ft b\hei* aurronodins [b L It, 1 t Catti R® 

cirrumiUnrfa augaeat tacb creation it I. for tb» 
furtt trtting up tLr in cum! ranre to ei'atluh I t 

h«.4fj , . fUnctcr Honour* Mooinjir f Jot- (,) Zf.raii Act H of IS 4. 

x»«» Rooinifi 6 V? It, 1 ' ' 

*n ....... BO J MJrlllrt 

II of 8*0 K.iij Propo Quo** - 1'ononc* 


(♦) if tr.ii Act 11 or IS A. 

Mai Miller 


' irTO^Tf c»n^ mortr»,Mj»nd«bifelothrJo«^ii ti of tin mortsss^n 
1 ” 1,0 1 r II for . rt»n of rrrrnor under >1«lr»t Art II el 


and 1.13— V<a l fc S4 »>d lurcburd by «bt at Ibr rtif»t« 

llzi.nr, Iraif — /»f« rf ttl . rorh »» r dnnt tot UtfrM.nl/ «f pni • »b» B*t 
-Tit/ tl.rt told- Ataonii pap f of 1 u ri,b to rnfriD J*Ti»T( I^TaBMlTl 

111 fxr tf 1<}77) i * / / r y»rpA5Vt 1 rotrt Ampr 
4 » abart an nl.tf tinder [L X. 1L, 7 ZIlA, 111 


Itl’fy it ttmthtamrei — Mtimrrtt. Iran— 1-1* rf tal , ax 
Of lo hit* */ eUtjtil on-rt of a I art tot 4- Jle»Ofi> f»p f a 
lremtf*ri~-J tmtrol.im Ael fxr of i177) t L 11 r Xxt 

•ri 144 — After tbr nla of a abart (a an oiatt under 
tbf proxlavot of Art XI of 1S.0 a an t kitmtfct 
lo iftablub a mokcrar) loaaf aa an inrouibrt f* 
under a M of*” Ibr tbarr in Ibr I an la of tfca 
purebta/r Tb a abart bating Urn i«U bf aettral 
aoewairr braatni Wdtra, the mi o qneatvon au 67 - 
whfthtr tboar nU> had granUd tbf trAaraxf were I4»S, ( 

rulitlrd to all or to any and »h»l port of tba roj f, 

land rotnpnard in tltir grant j and aa to tbit print ctraui 
tbf treat important fart ail the irtnal pwnug toa.t j 
or rtrtipt of tbf rtrta » tbia trine mleo natinal tbo In 
InrrirarftoliBiitaticnundrrAct XV of IB77 »rb II, branrv 
art. 144 tbf tw irt jrart 1 tar commencing from tbo an i" r 


{/) Bisoix. Act 411 or 1SCS. 

67 — Ae.y efrf Til of 

»S,a 12-Jmrlx,* fort lain J- jit of— A«44r- 
ii Croat — Oaot rmlrUi — A perann Hiller ti> 
ran. tbt bru.fit . f a 1- Bengal Art VII rf l ECS. 

mat gin actn* fn»4/im ftid l re lo alow that 
*a incumbrance «b.rb br artka foattid Lt an Incom- 
ranrv failing « itbln t be Ur m» of the arct wn,— tint ia. 
a hirtabra«r io|««4 m the tanurr by m» inf 


date of pmaraaion fintbrld adrirarly Imimiism j almpretioualy bitdi Itilaanb 


Exam r KiKLttwiu Pzudad 


granli tnb»id and rtpliiofd. EcTiatHZatuutT 


[L L. B, 14 CaJo, 109 IX>»r»* » Cococmow I oaiti 


[L L. R, 0 Calc, 230 : 10 C. I*. IL. 41 

65 —— — ■ — and •* 10, 11, 

88,63 and Bob, A-fi ylt.oj (,) KrW r La to Emorr* Acr 

tj ri'a'r aimrtttl to tpieial m ttrol i» ooitr 

it 10 It ef Atl— Xrglt, Cfmoraotit of t tort 6& 2> W T load 

oyaiaat fmrrlaur —' It « ta a dear di tmrtian trt fiiraii Art (XIX rf 1573), tee 167. 169— 
wren tbf ri,l ta arquirfd under aa IS and Si of AsnraUtrrrlr’ Lota* Jet ( All ef i*S4j> * *— 
bV. V* if. Vutirv *bik 'ronxer oTvOu ‘hsa •nkw.VAivv'WAsJi.tirn ta b /«aVr <3 /vnorit 

’ ** ‘ ’ 'ch. A an of loom — Sffret tj reek arrte — Ilf gniawn cf 

m afqslm ia ICS, lV,acd ICSif tteb tt P, Land Lei tune 
i* attng at Art, 1873, apply only to tie oalf rf a pattl i f m»Ul. 

tVberr therefore a tccar upon trbirb I hire rti>vd a 


( 8157 ) 


DIGEST OF CASES. 


( 8158 > 


SALE FOR ARREARS OE HE VENUE 

— continued. H 

5. PURCHASERS, RIGHTS AND LIABILITIES 

OK. 

69. .. Purchaser of rights of Gov- 

ernment — Limitation . — An miction pui chaser of 
thc lights of Government i" a tnlnhii told for arrears 
of menuc is not priv.i in cstat to the d< faulting pro- 
prietor. He does not diiiic his title fiotn him, and 
is bound lieitlicr b) his acts nor b) Ins laches. The 
purchaser, moreoier, is bound by no limitation it Inch 
would not bind or affect the Goiunnunt. The 
talnkh in this case hiving come into the possi »sio i of 
Go\ ernm nt by resumption in 1841 ,— Held tint the 
auction-purchaser could lime no better title, and 
could be in no bettir positiou than the Goiernmcnt 
at the time of resumption Bnzioor. Rauuan r. 
PnANDntrN Dotx. . . . 8 W. E., 222 

60. — Purchaser at sale on de- 

fault of purchaser of rights of Government 
— Qoxernn ent proilamattou — Act A I of 1 ‘■59.— 
The Government basing sold its zauiindan rights in 
'certain taluKhs after a prccl mntion that the pur 
clioscr would lie b mnd to ahido b» the settlements 
entered into hj it. with the difin hint t iluMidars, one 
of the tnluhhs, a mchal, J Cll, was pm chased with 
this ics“riation by JU, who then sued without success 
to eject the pioprietor of the sud talukh. After 
this, M lining defaulted in the pm mint of the 
Goiermnent rc\ enuc, tlie mtlnl was -old for arreais 
under Act XI of 1859, and pun liasi d by O. Held 
that (x was in a very different position fri m M (who 
had purchased the /nmindari rights t f the Got em- 
inent), and was not bound b> the terms of the Go\- 
emment pioclmnation, but was, as his 8 tie certificate 
showed, the purchaser of an entire estate separately 
recorded on the Colh < tot ’s rent-roll. Ghoeau Mokh- 
noost n. Abucck. Jai, Uiree . 26 W. K., 86 

01- Bight to resume and assess 

lakhiraj land — Ait XI of ISjf, s. t>4 — W lien the 
former piopiUtor had a light to bring a suit to 
resume and assess lakbiraj laud, the auctieu-pur- 
chaser of his rights and interests acquired the same 
right under s. 54, Act XI of 1859. Daote Mukaee 
C noivDHUAirr v. Faqvekb Cnu.vnKP. ^haha 

[W. R., 1864, 298 

92 Period from which title of 

purchaser dates — Act I of js 4o, •>. SO.— '1 lie title 
of an auction-purchaser sfc a sale for arrears of 
reienuC accrues, uot from the d itc of sale, but from 
the date on ninth the sale was confirmed, and certi- 
ficate granted under s. 20, Act I of 184i. PnieruT 
Siege r. MoTHOouAtTA-rn Jae "W. R„ 1884, 278 

63. Liability for Government 

revenue — Right to reco xer monevptnd fur arrears 
of revenue — A< l XI of ISo't, *.2l — The purchaser 
of an estitc told fur arrears e£ reicnuc on the 2Jth 
Pous, the latest detc of payment of tlie reienue due 
for tlie three months preiious to Pons, is not entitled 
to recoicr fiom the defaulter the amount of revenue 
which ho was subsequent!) obliged to pav for the 
mouth of P<ms Rheme Sooaeabbe Dossia n. 
Nvnpkoomab Goorto . . . 4‘W.E,, 76 


SALE POE ARREARS OP REVENUE 

— continued. 

5. PURCHASERS, RIGHTS AND LIABILITIES 
OF — t ontinueri. 

64. Suit for money 

paid for arrears of reienue — Character of Govern- 
ment revenue — -i p p orti oilmen f of rerenue-Pur- 
chaser’s liability.- Goto ument reicnne docs not 
become due from elay to day, but at certain soecifieci 
timrs, ncroriling to the contrict of tlie piitics, or the 
custom of the district in which the 1 unis li ibk to pay 
such reienue are situate. It is i ot therefor, liable to 
apportionment ; and the pirsoi win s the owner of a 
leionue-paying estate at a time when the pannentof 
the revenue falls eluo is the < nl.\ person liable for its 
payment. Tlie purchaser of an estate winch pays 
Goiommciit leicnue till es it subpet to all roienuo 
and cesses, whether in am nr or acciuing. Held 
therefi re, in a suit by a pinch iser foi a certain sum 
for Gov. nunent reienue 1 mid cesses, winch became 
due after the dite of, tlioueli due for a periol previ- 
ous to, bis purchase, which sum he alleged bo had 
been compelled to pni to sale liis interest in the 
subject oi his purchase that be w is not entitled to 
recoier. Chatkapct SP-gh r. fimvniiA CntnrDER 
Ror ; Calc., 3S9 : 7 C. L. R., 456 

See Wozeek Bbgbji r. Pdzeoomissa 

[W. R„ 1864, 373 

65. — — — Registered occu- 

pant — Bombay Surrey Act, I rf l$$5, — Gowrnment 
reienue being a periuount e barge on the lanel, it 
adheres t> the land and to cicri portion of it in- 
dependently of the hinds into which it )nss s, or tho 
suboidiimtc rights that n ay li n e been cre> it< d by the 
cccupint out of ins own qual fii d pr piietoisbip ; so 
that, cicn after a leelid sile of the laud b.v the occu- 
pant t> a purchaser u.o nigliols to get lus name 
registered in his bools tlie Collector m iy, after gei ing 
nitiec of the juiluie to pa) the rtienue to the 
registered oecupi t, in lihom alone, < ceordi ig to the 
Bombay huney Act, 1 of 1865, mb's the right of 
conditi nal occupancy, put up the 1 md foe sale, and 
the peircbiser gets eeceepaocy rights tic- from all 
cleiims on the par of the first pmohascr Guano 
buiuBHESuvAB t. M abdait Saiieb 10 Bom., 419 

66. - Beng Reg. XI.IV 

of 17U3, ss. S and 7 — hnhatiremeni of rent , — The 
ebject of s 5, ltegulation XL1V of 1793, taken 
together with s 7, was not tlie destruction of tho 
uodci-temirfs upon thosil of the parent estate for 
arrears eif Gown nuut lcienue It only empowered 
the purchaser at s cb sile to awiid tlio subsisting 
engagements as to rent, and to enhance the lent to 
that amount at »bic)), ncc using to the established 
uses and rates of the peigunnali o district, it would 
have st' od bad tlicca celled cngagi mint so aioided 
never existed Quiere— Whetlu r such a power was 
gei eu on!) to the p rch srr oi to him arid his heirs, 
or whether it was a power atticlnng to the zamindari 
and pa sing to su s qmnt purclusirs. Slums o- 
HOABE V. bTJTlEo CuEMlElt II OY 

[2 W. R,P. C-, 14 

S. C. SUBNOMOTEB r. SuTl EBS'ClIITMlEIt ROV 

[10 Moore’s L A., 123 



f M'O ) 


BALE FOR ARREARS OF HEVSSOE 3AIX FOR ARREARS OT RRVEJTCTE 


lint E/f ^2 n>rW u la i* ftAataUJ r*< >p> 

Pnj Btj XL 1 1' (/ T7SJ, c? ti* j^';Ui*-c<’o ‘7 ef jU-DtiTf J »’*-»< 


# 6— fleftj / r II rf tnx l SI -A »»tcra »*4 «een»s*i 
i*n wv. u- 1 f-r *r*»-»r» ef OoTfnTrtl rrress? AriM Ui ee 

aa'.t !-• • *-> Xt c* 1421 Tie p«Wi t^xi-wie* f: 

rrjr u x -t rt»d to fslftsee tV for* «f drmfefccftl 

tJ<r t • R*ii tUt tVr Ui t» rtA t to 1 1> »u;iti 

e-t-..** TV ri*H» of tl<f ptrsUors err* A* rod *. A tt*l tl* 
t u. W usd « ef CrrsUttio SI «f l‘» «t>-h j*irr 

*r»s siyeii*l Vj Art \U of IMS *sA tW> IA }«sVm» «*.< 
w-i ttr rto'f! CO of lie I«t »r.J ~.-,i »M »ml ti» rsi 

>ii ttjuinl Ij Aft J of ISti \n'V •' *t« II of I>1.‘ 


»wl nui'K 1 «5 |o j-t» Ur ;o»oa»i IVrtAtt 
•JrtW lai fie terntxl >M«r»i' , 5t*ii crrsn:i_.ic-»- 
Uxi-mnn Ire's tti jlxutjf liaozb ftf'Srtt.aje 
turn 4 « of tie Un-tial ITrU U*« on ■'Jt-ti* 
1 1> »u ;t«f= to l be jliUrt-5 fcj tl* Uitv»*=*S. 
ft-d tlxt tie i3i >xl »ti*U*4u 'J tar to <'"•*' * 
pqrrlwr Cft tU srrroed (lot Jftrt l' IS* 
nov-oV**! «i> v«-X . — . lxtxtt »# .* ..' i p- 00-303 . 


Mh to !«UR <1 oejetifi- T«->as. 
*u tioMare t*.-rsd Vj a. >' ef Art 
It>U tin tie’ tw M ««*-.*? fa Art 


lee UA-X'— ‘M3>4 rt»tsl» ro-.Vft.sx X---7 c! XI r* 1SS/ »UrU tu\n it C«-{ii i-t a J- 


nyirto •ojii'M «*A-r tf» itt tin oUb t r*T"*-"l. pi tor w r»il«n to la i ptUoT of A* ertftto 

tr-t «!rn*Ij lsV4 tU isUr.fi pan »Wb it t nit fis u-nn 4u m lUi nutf Tlilt* f 

it pn to prUtn ii h* 1 1 men if*i >» Mrtrrrr* tt iwiz> 1 1 TV. Ti, £A5 

porrhl-rf-* it fc'sso «iln V •«'.< let tWI f 

ttri-io etrsetef «►!' dost)* »aj vijaxt* nyart TO iMrrr* ft'-'i*? 

l*t«o£=I t drair-«rft.«» rf «I «i ti* tv* in* »t l/«t «'oi< *p<» 117 rsliiMiOillt 
tf tit piiUit >"rr tw rVvbr ' »o nio — *»f# r«Ui^ 

tew* Seie’-fr S. Efnlitat XLJV e/ 1“*3 Vi»/ nt t/tr 4*t *ntu» tf t‘< * «*< fAttwt**— 

tvw *f w> torso for *31 f/3-jw lo ti» -f ^rrr«o *«/« fjrt X/ o' 1 RiV, A fA.~ 

k*jsc- R ."T<nl rnv J, % «*.it tio CfTUlt p-pt; bo<ie< iot* ootl f r I'T'in ef 

t'e-jsrt ^if- ^ xtxn b» fOM*»>*el. ru. tixt ef Cetirtari mnu *5io AfesIUa; tfceet tiTojit 

e_ui » pnlim > • m 1« f» ftsrTftT* of » •«- t* tU a»fl Ceert to b»it tfco . talt vi. w* t«. 

it p «- i-s of e 1*717 ftjlU «lo9 |U« jospotaftS III oi.tx.r-vl » Ajok aUtA k» c<* et toots to 

• n»ott of tb* atft'e »» tciAe. SVLrro .» >iio> oxomU t-1 ft.1t-- tU nyr f ef >1> sonctU from 

mis Mtrtnl ftt tU t=o of tu 4on>»: »-t-~ ft» <i»t* Af'V »»•«■> l»-»*Ut Vj tbr 

Mstt, tko orlj rjftvt -L»U Ui. mU p-oUxTr v» m««» jr*»«ct> it ti- itx*» J»r i«4 

ifTt^xr mfr h «uttti rw.f^T«t bj ft It at M«*U ftt tv mfo ll»t »ttii tanirttoi «f lUt 

itKB Tin of 173J TV drovx-33 a tU Iftftr e* doorr* hvl too offer* ef rotera j tko aU M fe* *4 li 


ft* n»isl of tb* atft'e »u tCftie fitlro »» ftvlrs- oxxoeU t-1 ft.1t-- tU n|-rf ef tit sftoctk, 1 
leevt nutnl »t ti« t=o of tu Arm® >*1 e-t^- fc» Af'V « » exit Unit Vj ti * rat 

tsrat. tU» orlj rjftvt eUrt lb» a**ivl»-- nsU y-oixxTr V. twe»« el ti- itx*» U 

mfs h vnittii rw.f^T«t bj ft It of Lr.-I Mwt*W ftt tv m2* ll»t »vb mmiksioi «I 

Ulyo VIII of 1721 TV drtvx-o a tU ri~ 0' drorro MU xfiort e! r-tera j tko »k »8 itr ft 

Sftr>«*urp« * Vftt'ro, (1.4* tfj- }■) Xf«o* , o A rroro-ud lU Alxtltor, »sl llxt tie pixel t .2 

mnanosVd on. n t WK »-d rfHe-fttod. , «titlM to ^seerod. Ann Ltrtrr t \nvtzrr — _ 
'inmtu GtHit .. JLuui tvow Mis » (IL.B,S 2 Ctlt, 3 SS 

**» - - 2 B.lx.SU,r c _23 

»J* Virrn™ 4lr,a^, 1 MMM* Cnr»- rf ^. , f € , 4il ft .. ^,7».rno»V 


v,.5 .n,r' , ,i!i. .1 . ..j- ... .^... 

imtomix.!,) U-w.E.P 0,10 , US 

'■Cm lb;\ Cos rt. «mo CltM(«n»ite j pirrUxT il ~~**tT »v ■ nlo 

Jfc?UK Carrur* Jfrtn*. '-rrroCftrftr Gcoixl I ftovJrj tU V-xlrw r.nis-7 torx's,T* A^v. fttio ftrSr-1 
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SALE FOR ARREARS OB REVENUE 

— continued. 

5. PORCH ASERS, RIGHTS AND LIABILITIES 
OP — continued. 

entire share passed by the sale. Drill Das Cnovr- 
ainnii B iped Chae1>* Ghosal 

[L L. R., 22 Calc., 641 

73. • Act XI of 1SS9, 

s. 14 — An tjmali portion of an estate in arreai — 
Arrear separately deposited ly co-sharers of other 
portions — Ctrtifcnie of sale issued jointly to all 
the co-sharers — Share of each co-sharer in the 
purchased portion — Transfer of Property Act (IV 
of 1SS2J, s. 4.5 — Presumption. — Where an estate was 
divided into set cral shares and one of them was left 
as the ijmail la lam and for others separate accounts 
had been opened with the Collector, and the owners of 
the ijmali halam baling failed to pay their share 
ofltlio revenue it was put up to sale, but could not 
fetch a price sufficient to cover the sum iu arrears 
and each of the eo- sharers paid the entire nmonut of 
nirear separately, aud the Collector issued a certifi- 
cate of sale jointly to them, — Held that the differ- 
ent shareis should he entitled to equal shaics iu the 
purchased estate iriespective of their shares in the 
parent estate. That there being no evidence to show 
how the Collector made up the arrear from the funds 
which the parties respectively advanced, the pic- 
sumption was that the Collector took from each 
of the funds an equal share. Dr.m Pershad r. 
Aklio Koer . . . 4 C. W. N., 465 

74. Purchaser at a 

revenue sale — Act XJ of 1859, ss. 2^, 35, and 37 — 
‘ Entire estate,” Meaning of— Effect of estate 
leiny recorded under a distinct number on the rent 
roll, with a separate revenue assessed upon it — 
Protected interest. — When au estate is recoided 
under a distinct number on the touzi or rcut-roll of 
the Collector with a separate re\ euuc assessed upon it 
aud the sale certificate granted to the auction-pui- 
ebaser under s. 28 of Act XI of 1859 shows that the 
estate sold w-as an entire estate, the mere fact of it 
comprising midhided shares in certain ullages does 
not prevent its being ah entire estate. Kamal 
Kumari Chondhrani v Eisan Chinnier Roy, 2 C. 
TV. A’., 229, referred to. Pbkonath Mitter r. Kirah 
Chakdea Rot . . I. L. R., 27 Calc., 290 

75. Mad. Rey. XXV 

• of 1S02, s. 12 — Madras Revenue Recovery Act II 

of 1SG4, ss. 32, 41 — The purchaser at a revenue-sale 
is priind facie entitled to claim the faisal rate of 
rent. Paeami t. Pabaaiasiva 

CL L. R,, 13 Mad., 479 

76. — — Madras Revenue 

Recoxery Act (Mad. Act II of 1S61J, ss. 1, 39, 
42 — Rights of jenmi m Malabar — Grant by 
Government of waste land on a cotcle. — The 
Collector of Malabar in 1869 let defendant 2 into 
possession of certain waste land uudei a cowle, and iu 
1S72 granted to him a pottah. for it. Thecowlcdar 
brought the land into cultivation, but subsequently 
left it uncultivated and failed to pay the assessed 
revenue ; the land was accordingly attached in 1885 
for arrears of levonuc under the Madras Reicnue 


SALE FOR AH REARS OP REVENUE 

— continued. 

5. PURCHASERS, RIGHTS AND LIABILITIES 
OP — concluded. 

Recovery Act, 1864, aud sold to defendant 3. The 
plaintiff, who was the jenmi of the land, had no notice 
of the grant of either the cowle oi the pottah ,- he as- 
serted his right to jenmibhogam in a petition presented 
to the Collector at the time of the sale, but the sale 
proceeded without reference to his claim. The pre- 
sent suit was hi ought to set aside the sale. Held 
the interest of the jenmi did not pass by the sale. 
Secretary or State t . AsHtaaiurtiii 

[I. L.R., 13 Mad., 89 

77. Madras Revenue 

Recovery Act (II of 1S64J , ss. 42, 44 — Sale of 
part of a holding for arrears of revenue due on 
another pai t . — The plaintiff sued, as the purchaser 
under a Court-sale, foi possession of ceitain land, 
which the defendant’s \cudor had purchased at a 
sale held under the Madras Itoienue Recovery Act 
foi arreai s of ie\ enue accrued due on other land 
belonging to the judgment-debtor. Held that, 
under the sale for ai rears of revenue, the laud bad 
passed to the defendant’s i endor, and that the suit 
should be dismissed. Saua i. SteiattasA 

[XL.R.lSMad., 477 

78. Madras Revenue 

Recovery Act (Mad. Act II of 186-1J, s. 42 — 
Incumbrance— Permanent lease at a low rent . — 
One of the ullages iu a initta was demised by the 
mittadai to A ou a permanent lease, at a rate below 
both the faisal assessment and the proportion of le- 
xenue payable upon it. The lessee’s interest was 
brought to sale in execution of a decree and pur- 
chased by R, and ultimately was sold iu 1SS4 to the 
plaintiff, who now sued the tenant in possession to 
enforce an exchange of pottah and imielialha In 
the intern al, vis., m 18S3, the tillage was sold for 
arrears of lcienue under Madras Act II of 1861 to 
C, and the defendant claimed to hold the laud from 
C. Held that the permanent lease was an incum- 
brance under the Madras Revenue Recoiery Act, 
1SG1, s. 42, and was loidable by the purchaser at 
the ie\ cuuc-sale, although it had not been declared 
to be invalid by the Collector. Narasiiima r. 
Suriaxarayaa'a . I. L. R ., 16 Mad., 144 

G. DEPOSIT TO STAY SALE. 

79. - Tender of full amount of 

arrears of revenue — Madras Revenue Re- 
covery Act, s. 37 — Sale for arrears accrued since 
attachment . — When a defaulter, whose land has been 
attached and is being brought to sale for arrears of 
revenue, tenders the full amount of the arrears of 
revenue on account of which the land was attached, 
together with interest and charges under Reienue 
Recovery Act, 1S64, s. 37, the Collector is bound to stay 
the sale. When therefore a Collector, notwithstand- 
ing such tender, proceeded to sell ou the gronud that 
arrears had accrued between the date of attachment 
and the date of tender,— Held that the Sale was in- 
valid.’ Secretary oe State toe India r Godxdar 

[I. L, R., 22 Mad , 5 
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SAIiE POE AEEEARS OP EEVEKTTE 
— continued. 

6. DEPOSIT TO STAY SALE — continued. 

If tlie person who so pays the arrears of rent seeks 
repayment only, under the section and la"- cited, as 
against the person in possession of the tnlnhli who has 
only a limited interest therein, and confines his suit to 
that object, the dicree so obtained against the person 
in lossession can only be made effectual against the 
proputy of that person, including such interest as he 
Eid in tlio tnlnhli. This ruling does rut affect the 
genet al doetiinc that, in a suit bionght by a tliiid 
person, the object of which is to recover, or to charge 
an estate of which a Hindu widow is tliepropiietriss, 
she will, as defendant, repiesent aud piotcet the 
estate, as well iu respect of her oivn ns of the rever- 
sionary interest. Nogemieb CttritDiiO Ghosb r. 
Dosske . . . ' . SW. B., P. C., 17 

S. C. Kegeedeb ChtocDeb Chose r. Kamiei e 
Dosseb . . , .11 Moore’s X. A , 241 

87 . Payment by patnidar to 

save tenure from sale — Mistake m Col lector- 
ale in a editing p ryment as deposit.— The payment 
of revenue into the Collcctorate* hy a patnidar to 
save the estate fiom sale is equivalent to payment of 
the p itni rents to the zamind.ar. The fact that the 
wvmind vrlmd himself paid n onoy into the < ollcetoratc 
which he intituled as revenue, but which by niistihe 
■was credited to a depisit accovint, and for which 
ho tool- a reciipt showing that themonry was received 
ns a di posit, aud net ns a payment of revenue, does 
not lender the pitnidnr liable. Joitudeb AIoiitjk 
Tagoee v. Iushen Mojvff Dabee 

[W. E-, 1884, Act X, 11 

88. Payment by shareholder 

— Voluntary payment of arrear of rerenue — liight 
to reimbursement — Ac> SI of ISo'l, s. 13 — A sliare- 
hohler voluntpiily coming forwaid and paying an 
an car of revenue due by a defaulting eo-'lian holder 
who has a separate account, before the share of such 
defaulter has been,put up fer sale under the prov isions 
of s. 13, Act XI of 1859, cannot claim to be reim- 
hursed by such defaulter, nor is the defaulter under 
any legal obligation to repay the an ount advanced. 
lvISHFN CnuBDEB GltOBE V. JlTTDIHK MotTCV 

Mozoomdab .... 7 W. E., 385 

gg. Eight of suit to recover 

amount of deposit— Ad SI of XS59, s. 9— Suit 
to recoi er amount paid as deposit to save estate from 
sale. - Where a party pays into the Colli ctorate, 
under the piov isions of s 9, Act XI of 1 859, arrears of 
revenue due by a tlefauUing pioprictor of an estate, 
his suit to recover the amount paid is not inadmissible, 
merely bicause there exists no piivitv bi tween plain- 
tiff and defendant. "WoOMAXtOTEE ItritviobTA r. 

Hitts 11 W. R., 377 

00 . Eight of suit to recover 

amount deposited — Payment mane ly mot vruri- 
darjor predei esst.r — 1 aymentsof ie revue intxces* 
of lease — Voluntary payment. - Instalments of 
Government revenue paid by a tnokuraridvr on 
account t>f his predecessor, biing nrc ss-iry piyments 
made to 6avc the estate irom sale, are recov t ruble, but 
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— continued. 

6. DEPOSIT TO STAY SALE — continued. 

not under Act X of 1859. Payments on accoun 
cf Government rovenuo in excess’ of lease are noi 
recoverable, Bukwabee Kishori: t. .Tor Chundei 
Gossain 2 W. E, 282 

91. Obligation of lender of money 

to stay sale - Secesstty — A lender is not bound ti 
inquire into the exact amount neccssiry to be borrow oc 
to save an estate fiom a sale forarreirs of Govern' 
ment rev enue. It is sufficient if he satisfy himsell 
of tlieexi tenee of a necessity toyu-tifv him in lo king 
to the estate for rcpiymmt KcFrF.R Chubdee 
Banhhjee r. GtnxDAimrB Mckme 3 XV". E., 122 

92. — Eight to contribution 

where part owner pays revenue due on. 
whole estate to save his own interests — 
Madras liernuie Recovery Act, e. 35 —Contract 
Act , ss.b'i, 70. — In 18S1, while the pottali of ceitain 
land held on raiyatwan tenure stood in tho name 
of defendant No 1, the real owner being defendant 
No 2, the revenue fill into linear. Subsequently 
pi vintiff and defendant \ o 3 each bought a portion 
of the lan l, and defendant No 3 sold his poition 
to defendant No 4. After this, the land in plaintiff's 
possession was attached foi thesaidnirearsofrevcnuo 
aud plaintiff paid the whole am nut to pi event a 
sale. Plaintiff sued to recover from defendants 1 
to 4 a portion of the arrears paid by him.’ He also 
played that the land in tho possession of defendant 
No. 4 might, be held liable. Tho claim was decreed, 
but on appeal by defendants 3 and 4 the suit was 
dismissed as against them. Plaintiff appealed, 
making difendeut No. 4 alone respondent. Held 
that pi lintiff was entitled to a decree for eo itribution 
against defendant No 4 and to a charge on the land in 
his possession. Sesiiagiei i. Piciiu 

, [I. L. B., 11 Mad., 452 

93 . Payment of arrears of 

village revenue by the assignee of a mort- 
gages ofpoition of the village property in 
order to stay tho sale— Madras llerenue Re- 
covery Act (Mad. Act II of lSG-tJ.s. 30— Defaulter 
— Regit'ered and real owners — 3 be plaintiff was 
assignee of a moCgagee of 3SJtli pingus in a village 
consisting cf 51 jth panpus. Having sued the execu- 
tants of tlio nioi tgnpcnnd obtained a decree in 18'5, he, 
in 1887 and 1SSS, paid certain arrears of revenuedne, 
from tho village, in order to prevent its sale. In J88S 
the plaintiff’s Pt-jth pingus were sold iu execution 
of the decree of 1885 to the 85ih defendant, subject 
to a charge fur the amount of the revenue amars 
paid by the plaintiff. In 1890 the plaintiff insti- 
tuted the prcsci t suit to recover from tlieeutire village 
aud from tlio defendants Nos. 1 to 84 ] era u illy 
tlio arrourt of these arrears. Held tint the Both 
defendant, as ubo the 3S{th shares purchased by him, 
w ere liable fi rtlic debt conjointly with the remaining 
shirrs mid the other defendants, the plaintiff having 
hy payment of the arrears acquired a charge up' n the 
land under s. 35 ot the Bi venue Beiovriy Act; that 
not inly registered proprietors, but renl owners and 
their holdings, may be treated as defaulters within the 
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nunnn>’ of * 1o of that Art Setiaytn r Pichu applied to sath property as R in possession of at 

II It 11 Hid 457 folio red Sbiwivaba TnA- that tune, and that as it had been sold to realize too 

T „. cn , 6 - 1 AUA A\iA» I 1* B , 17 Mai, 247 demands of Government the decree did uot apply to 
i tie till iges Tbi* decision was reversed on appeal, 
] the J udictal Committee bolding, brrt that the »uit 
was properly instituted for recovery of the aale-j ro- 


04. Right to Burplus proceeds cede su possession of Government, aa the decree 

~£.tate »«/)«( t mortgage -W hen mortgage l . °b taul «' 1 by C against H operated at a convmimof 
ka le are sol/for arrears of Government revenue oot the estate of I, making »«ct. in A » hands, which 

accrued through default of the mortgagee any pro- C had a right to follow . secondly, that a« the Ooveni- 

eeeds which mnv arise from the sale ro excess of the «>«» had notice of Cs cimtahle charge nrol the 

arrears belong to the mortgagee an 1 he has a right vdUgcs^and suppressed that fact at the auctwn^ale 


„ _ . . . . . » was directed of the amou it received by me t-ouicxor 

85 , — ' Right to payment out of from lhe t!lle ot tb( , TlUs - f> svltR Interest so far aa 

surplus proceeds— Lvact/ <y ./f«aWr'» tho lmonnt rtcmeJ wou i d b eiUn i to the payment of 
r nTp yIc l«7 C ’* '“Ortwgcdeht S'mil'-W here property is 

Jf r , rJe^nJoent * oU b ' Government for general dehls and not /or 

. SR -A share of a me! o arrears of Government b if fi onl thc Jotm , t 0 f the 

rev enue being due m respect of the whole mebal was dcb d • Jaranteo the vendor a title 

sold in execute n of a d« ce The existence of thc Docolas r GfiTieernu nwTtvsABES 

arrears wav not fled at the tine of sde The title of colas t CoitECToa 0? BXSAB M 

the j ureha i to tl c share v ested from the ila*e of thc [0 Xfloore 6 a. ra , 

sale Ut X of 18 s 316 being in force at that 

’ate Fhe Coll -ctorattael ed and realised the amount g C FTT1NG A^IDE SALE 

of tie arrears out of thc surplus sale proceeds. II fid 

that inasmuch as at the dote of the realization ot the ( a ) iBBBOtJIlBirr 

arrears out of the surplus sale-proceeds the purchaser .... . . ~ 

was the proprietor of the share and it and he were 87 Irregularity In conduct Of 

responsible under a. 14** of Act XIX of 1873 (h V. P 8ttlo-^f( XI of J8i!> ft S6, 16, 27-33— hob 
Land Revenue Art) forth* arrears the payment of s'aafiol i»y«ry— Ferm of petition— I emetlv Id 
the arrears out of the surplus sale-proceeds must be sent — The object of the Revenue Bale Law (\I of 
regarded as a payment made ta ionium by the V4K>) is to give a title to the purchaser which shall 
judgment-debtor for the purchaser and the judg not be open to challenge by anybody j an 1 the only 


incut-debtor was entitled to be rumbursed by the ground on 
purchaser P,A¥ Chaud r Fateh s )FGn la (a 2a) t 

[L I*. R, 8 AU , 112 in which 

83 — — - Suit for Bale-proceeds by 2* * I ^ tl 

mortgagee— tmnu, to girt notice of charge on 6lteen “l 
fitate told — A purchased certain villagea iu the * c * 
narre of his son 7? A being indebted to C exe doe * not 


ented a mortgage-bond and depos ted the t tie deeds Ukra P^ce wh ? re 
of those villages wltb C as security fer the debt. C circumstances the 1 
afterwards sued A for recovery of the ortgago-debt, “ ld ® lho “ lo 


ground ou which a revenue sale can be set aside 
is (a. 2a) that of Irregularity in conducting the sale 
in which ease the Commissioner can set it aside 
on a petition of appeal prceented to him within 
fifteen days of the sale The petition may disclose 
a case of hardship or injustice where Irregularity 
does not nut, as, for instance that tbo sale has 
taken place where no arrear is due, and under such 
circumstances the Government, under s 26 may set 
aside tho sale If the Commissioner will not 


and ultimaUlj- obtained a decree m his favour’ Interfere, thc party aggrieved may, within one year 
Pending tb a suit A died and wav succeeded by JJ.hu ot tbe “ le becoming conclusive (a. 27), bring an 
heir, s.amrt. whom the suit was revived. & became a 1<:tl0n in *he Civil Court under a. 33 and the Court 
drfaul^r io Government when the Government I mis “'1* the oalc on proof of irregularity aud 
authorities nixed the tillages and took steps for bong 1 substantial injury caused thereby If no irre 
«og them to sale to satisfy the Government demands. I £ul*nty producing substantial injury it proved the 
C informed tho Government officer of his claim, Livil Court cannot entertain an action 1 1 act 
*“ T ® t5 *« sale staved, but the aside a sole for arrears and the only course open to 
Collector sold tbo villages is the property of It sup- “ * n 3 urf d party is by a suit for damages ns provided 
jucsaniciiMtotice Of the evjnitable charge of C Upon far In a. 33 Vvoursn CitoifDiB Cbattksjse c 
id» village*. C then sued R, t ie Collector, and the Coxlectox ov 24-pEKGUlvjrAHS Woomesb Chits- 
»ua.on purr rase rt claiming to be (entitled to th» Dss LHATtlBJXB c IsnAKCiooiiAH 
SSSf iSyn o ,4 ** O O, [S W. It., 430 

The ‘-Older Dewanj 1 Court ism. sSdtbi^ftw'fr' Omisaion to give notice of 

SferftsdaSSS®? gssKrtNWRtftfz; 

tfferts <f A aud only for arrears under Act XI of 1859, after lulling the 
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SALE FOR ARREARS OP REVENUE 
— continued. 

8. SETTING ASIDE SALE— continued. 
proprietor into a false security by failure to give 
liim a uotice which the law prescribes as a condition 
precedent of a sale, is of itself a very material injury 
irrespective of the amount of purchase-money realized, 
and one amply sufficient to warrant a Court in 
annulling the sale under s. 33. Mohabeeb Ter- 
se ad Singh r. Collector op Tirhoot 

[15 W. R„ 137 

99 . Omission to serve notice 

on minor defaulter — Madras Revenue Recovery 
Act (II of 1864J, si. 25, 27 — Mad. Reg. Y 
of 1804, s. 20, — A mitta consisting of an unsur- 
veyed village, of which the plaintiffs (minors) were 
the registered proprietors of au undivided moiety, 
was brought to sale for arrears of kist and was 
purchased for the plaintiffs bv their guardian, duly 
appointed under Reg. V of 1 f 01, s. £0. The ssile was 
snbsegnently cancelled ; and further arrears having 
accrued, the mitta was attached again. Before the 
second attachment took place, the guardian died, and 
no one having been appointed to succeed him, though 
an application was made to the Court for that 
purpose, a written demand under Revenue Recovery 
Act, s.'25, was tendered to the plaintiff's mother and 
affixed to the wall of the house on 17th January, and 
notice under s. 17 was served on 17tli Pebrnary. 
The sale took place hi September, and defendant 
No. 2 became the purchaser. It was admitted that a 
division of the village was impracticable. In a suit 
by the plaintiffs by their mother and next frieud 
to set aside the sale, — Meld, since service of a 
demand upon the defaulter is an essential preliminary 
to sale, the sale uns invalid so far ns the share 
of the plaiutiffs was concerned, and the salo as 
a whole was vitiated by the irregularity. Mekareb- 
uma c. Collector, op Saleh 

[I. X,. R., 12 Mad., 445 

100. Irregularity in issue of 

notice — Ground for setting aside sale — Damage 
to defaulter. — A sale under Act XI of 18S9 may not 
be set aside on the ground of irregularity in the 
issue of notices, unless such irregularity is shown 
to have caused loss or damage to the defaulter. 
Ltfleeta Kooee v. Collector or Tibhoot 

[19 W. B„ 283 

101. No tifl.cn tion of sale. Neces- 

sary contents of— Act XI of 1S59, s. 33.— It is 
unnecessary to specify in the notification of 6ale the 
names of the mouzalis included in the property 
sought to be sold. All that is necessary is to specify 

’ the estates or shares of estates, and the number they 
bear in the Collector’s office. Ahiiiumssa Kiiatoon 
ri Secbetabt or State xob India 

[I. L. R., 10 Calc., 63 

S. C. Amibckkessa Kitatook r. Browne 

[13 C.L.R., 131 

Zerkaeee Kooer. r. Lalla Doobca Pebshad 

[16 W. R., 149 

102. Sale Notification— Act XI 

of 1S59, s. 6 — Description — “Residue’’ of on 
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8. SETTING ASIDE SALE — continued, 
estate. — In a notification of- sale under Act. XI of 
18S9 the sliave of an estate intended to he put up for 
sale must be so described that there caivbe no mistake 
abemt it. Merely advertising that the fl residue ” of 
nn estate is to he sold without git ing further parti- 
culars and stating what that residue is, cannot be 
considered to be a sufficient description.- A NX ad A 
Charan Mukheti v. Kishoei Mohon Rax 

[2 C. VT. N., 479 

103. Notification of sale. Omis- 

sion in — Revenue-paging estate — Sale of share 
°f an estate — Recorded proprietors — Omission of 
names of proprietors — Irregularity — Act XI of 
1889, ss. 6, 3-i. — When a notification of sale of a 
share in a revenue-paying estate is issued under s.6. 
Act XI of 1859, the circumstance that such notifica- 
tion does not contain the names of all the recorded 
proprietors of the share, but only the name of one of 
them, does not amount to an irregularity within the 
meaning of s. 33, Act XI of 1859. Secbetabt or 
State tor India c. Rashbehaet Mookebjee 

[U.R,9 Calc., 591 ; 12 C. L. R., 27 

1.04. — Irregularity in publishing 

notification of sale — Suit to set aside sale — Act 
XI of 1859, ss. 6, 20, 35—Rcng. Act YII of 1965, 
s. 8 — Certificate of title. — A notification by the 
Collector under s. Gof Act XI of 1859, fivingthc 31st 
Nay 1879 as the date for holding the sale, was affixed 
in the places mentioned in the section on the 2nd 
May 1879. Subsequently, the 81st May being as- 
certained to be a holiday, and the 1st June being a 
Sniiday, the Collector, purporting to act under s. 20 
of the Act, issued a notification on the 2Gth May, 
postponing the sale till the 2nd June. On that 
day the sale was held, and the Commissioner having 
upheld it on appeal, a certificate of title was given to 
the purchasers. Meld, in a suit to set aside the sale, 
that, inasmuch as the notification under s. G of the 
Act had not been affixed thirty days before the day 
fixed by it for holding the same, the requirements of 
that section had not been fulfilled, and the irregular- 
ity was not cured by the notification of the 2Gth 
Hlfty. Meld farther that tlic Court was not bound, 
unfier a. 8 of Bengal Act VII of 1SGS, to presume 
conclusively that the provisions of s. G of Act XI of 
lS-)9, as regards tho fixing of tlic date ofsile, hau 
been complied with. Under s. 8 of Bengal Act VII of 
lSf;s, the effect of a certificate of title Inning been 
given to the purchaser is merely that the Court is 
boimd to presumo conclusively the due service and 
posting of notices. Bat, Mokooxd Lall r. JiRJE- 
diiux Hoi- . . . I, L. R., 9 Calc., 271 

; 5. C. Bite Mokend Lal r. Tbijoodhttn Ror 

[11C.L.R., 466 

105. Material irrege- 

l unity — Substantial injury — Act At of ISo'J, ss. 6, 

7, i> 0 , 23, 33- Certificate— Beng. Act Xll cfJSGS. 
s- S.—Per Gaetii, C.J., Mitteb, Pbinsep, and 
Rejot, J.T . — A non-compliance with the provisions 
of s. G, Act XI of 1S59, is not a mere irregularity, 
anfi is not one of those errors in procedure which arc 
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SAT® foe aebeaes of squires 

-Tio AS.DE SALE.-—W- 

, „ sa lc unless such substantia 

Court cannot, cancel f ThP v.ouls “ except as 
injury lias been csUbl' isl c • .V, d> „ vbicb recur m 
otherwise is herein i i 1 ,. which tlic Col- 
ei. (t) of e.3S, re eu- to U'o acuo^ (3) 

lector is emp ,wcr “ 0 '* d pave no relation to the 
of tlio a.me sectiob uni Dkfct evidence is not 
Tcniedy P™’ > dld ® de ,,„ aC y of price realized with 

nceessarjtoeounectinadcvpu cj UUpr , 1M been 

a iuutcii.il ure K ..luiite, d t ff. ct between 

proved i and tlie rolatio of ™«e « h 

the two liny bo infcrjec nl crc ^ . jty 
reasonable P LodLday the notice of sile m the 
•was an om,ss ’°'‘° ’ uh.rewas no evidence to slu.w 
' Collec or s olhce, ad ' U endmceo£ buyers at a place 
that tins iiff.ctod tnet Uie ^ actually t oh 

many miles distant. . bcing susceptible of 

pi ice, tlie inadequacy P - t vaa not shown 
other expUnat oas, l tQ bftd caused siibstau- 

tliat the iire^uUnty r. tUcr eforc no ground fo. 

tial loss, and tint there «as ^ KUDO r. 

setting the sale aside. 

CEinAiinATBAu; CuETUAT^ ^ ^ 22 Madi) 4.40 
Act XI of 1859, 

, h^XLfZ 

dov P llt * e ! 1 - * - - c -vefotofnr arra 

ent. nKldC 


SALE FOB ABEFABS OF BFVFBTJE 

— continued* # 

8. SETTING ASIDE SALE —continued. . 

11A Irregularity in refusing 

for non-attendance, tendered y P r ° 

^foJZlaZt of propf- 

ds T frs’ir*." 

Beng Reg- 0 f Government demands 

Collator lortlierealizatim. dnre la i d 

realu tble as arrca vn 0 c 1Su g i s to be followed, 
down in Bengal A imposed for pon- 

Therefore, wlierc a fine b«l been I Co „ lrtor 

attend mce of i.ropr.e ors bef.re l X IX 

for the purpose ot a ^' t \ t '° d b C ci, oidered to be piid 
of 1814. and but tendered 

a p, ' I itlv l -BeM t that the Collector ought not to 
subsrquciitli , net default! rs. He was 

hive sold the property of tl e oei^ 
bound to reciive .he amount teudereo. 

jha c. Sum Dctt [8 '| G l _ Bj 230: 17 W. B., 21 


112 

f. o— * A,f nC hment subsequent, w — 

dov P at * enfj , i ‘c „ n rstatefor arrears of 

a wilt to sot aside tlie »ile of tbc plaintiff 

revenue, one of the U nder -attachment by 

was that the estate, vv hull «n the sale, 

order of the Civil Court nt tucuin ^ 

was sold without due obsen-auc^ of Hie ^ 

prescribed by s 6, Ac - f or which tho 

Led for the 7 tb June I80d.. The date 

estate was sold was the following. Bold 

of atiachmcnt was _nd A g “ v - dcs for cases in 
that s. 5 of Act XI of 18 W P™" c a( . least fifteen 
which the attachment lias been ^ wWcU ,t is 
days before tlie last date of P. 5 " T bvt sectmn 
sought to bring tlio os ate the present 

would not tin ref ore apply taa ® “ tbo las t day of 
in which the attachment bccom0 liable to 

&£££$& ?«£fss 

Bwn ” t “- 

Kabha Khibto BntrrSAcnAusM^ ^ ^ Cal0<j 738 
Bombay Land 

k'-Jfss | 

' forfeit tire before s ■ nt ; g uo fc invalid, 

default of P a >^ sale there lias been no declara- 
althouirli prior to the sn Tho dcclarati m 

tioa of forfeiture i by ^“ c ”“ e i; m inary of a sale 
is not so essential y • . g aT1 d invalid. The 

that without it tlie place is primd facie 

fact that . i sale has M T decla red 

evidence that lortcisu B-t 21 Bom., 381 

G AH? ATI I). GAKQAEAIT . 


— > — 

irregularity in not accept- 

to htykesl bid e . ColUctor is bound, to sell 

° t( l 0 V , f -T«Sdcr even “thSh (« in this ease) 
G.at Vuld r be the husband of the person in arrear. 
CobSV Oobox Taba CnowBHBAUt 


(A) Othkb Gbobbbs. 

Fraud— XI of 1559, *t. 6, 
. . — In i suit to 


■ ymnd-id At oj too*, 

ar; 5:»s. S; », 

grounds for setting b Col i cc tor’s treasury on tlie 
had been paid mto tne tcd f or them, and 

previous *gr «jJ t * e c „ tt Ln which had prevailed in 
that, accor -■ diotrict on payment of arrears 

the Collectorate of^c distrirt o P y exempted 

being so >- d ?' f .^Le noGces issued under ... 6 
from sale , \~L „ ,059 were not served according 

aad 7 of td(3) ttot the purchaser at the sale had 

Ler P e C paymeTt of «^ b ^^t^Khc effert of 
ail order under s. 18 not . j Md also that 

exempting the property from,^^ ^ ? ^ Acfc X1 o{ 
the object of the notificati ra ivats not to pay 

1859 being to givo nobco t non .- crvice o£ 6 uch 
rent to defaulting ' ”’ Q und for invalidating 

notification c ould ^rclmBer ; and that, inasmuch 

the title of the auctio p j s(irV - ce o{ notice under b.C 
a l f't irregularity m tb Jn the groandl oE 

of Act XI oi 181 5 J vv^ as ented to tlio CommiB- 

an appeal winch li. P . a rcgu bir suit as a 

sioner, it could not bo ur sa l e . Held further 

ground for setting ng at a fa le for arrears 
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SAIiE FOE ARREARS OF REVENUE 
— oont nneif 

g IFTTIXG A eT Dh »UG-«whurf 
JJof 3foh>and La I J,rjudin Soy I L 
s 0Caf<- 2"l tic L l ICC Coma Cur* 

DBA GAVOOPABBTA r 'HEBAJTrVVIS'A tlTBX 

[13 C. X* R-, 1 

U7 — Act X of IS-6 

4~ Jansd ct a of Cm I Court— Frntd of offrtrt 

tonincUny •*<* * 4 cl (e) ef Art \ of 1*76 
tt ccp*s from the iunsdirtiou of the C» 1 Court 
da jii to »et as fie on account of irrojmtar ty one- 
take or any Other ground rxrept fraud tales for 
arrears of land revenue Qiwre— Whether the ex 
ecption of fraud In tie a ore enactment a confined 
to fraud on the port of officers pondnetm esl a fo- 
arrears of land rev n PAxrsjsnvA \ isrorv 
• MannarHAT \aairta L L. R, 5 Bom. 73 

118 — Art T I of mo 

, 33_<s 13 of Art \I of 11 *1 about l not be 
read as meaiMU e tl at nmler ro po» ihle e rcnmitanm I 
can t rat It Iron ht to art as Ic a aal on the [ 
ground of fra ! AJfiRrxxras* Kkatoot r bECBl | 

TAM 01 'TATE TOH IVTIA I* COrVCTl 

[1L R , 10 Calc. 63 


119 — Bra? AelTIt 
of JSCS— So/, nproptrl* ecndvchd —In a knit 
hv a mort.arre for possession of the mortgaged pro- 
pertr which had been aoM nndcr Bengal Act Til of 
ISC' where plaintiff altered tliat the ante »■ brought 
abont by fraudulent w thholding of the root*, and 
that the mortgagor had purchased It benami — Held 
that where a aale haa keen held under the prona oq« 
rt Bengal Art VII of ISC8 but improperly and 
irregularly it can onlr bo quest loncd by a amt brought 
within proper time and against proper parties. IUj 
I vsnis Baejee » rEAan Buee 23 XV R,, 82 

120 Bidder* Dim* 
erics of — In a an t by nuie of the co-aharera tn a 
memzah against the othcra to set aside a sale for 
arrenra of revenue the finding of the Court of first 
instance citabliahed that a eerta n co aharer In • 
moniah had intent on illy withheld the payment of a 
a mall arrear of Government revenne and had 
(hereby r»u»ed the proyertv !o be sold cnler 
Art \I of 1S50 pnrehaa ng ,t h maelf at a small 
anm in tht name of certain other persons and had 
*'«* d siuaded certain intending bidders from bi'lding 
at such aale Mild that the evidence did cot 
warrant such a find ng hat that assuming these 
facta to 1 »tc been crtatl shed, the nght of the 
eo-sharer to hoy op the estate at the revenue-tale 
w«a not based upon any right of Interest common 
to nimaelt and hie eosharen, ,nd that In the absence 
of m arepreaentation or coocsi meet the fart that he 
had Intent onally dcfaoHed at found did not 
t“5jL fa ?* f™ ad > IOT dS1 the fact that he bad 

ht ". ladn ? fw the rroperty, 
*i ,te ** of frond BA oo tan 
Caaader *ea v Saw, booader Uotoomiar 


B ARE FOR ARREARS OF REVENUE 

— cowhand 

8 SETTING ASIDE SALE— cMfiisvetf 
I L X, 3 Calc* 300 distinguished BooiujI 
fcison c «nto Pebshad c r*os 

[L. Is. R., 16 Calc, 104 

222. ■ ' " Sato rot t loti 

altarlmtnl— Altartramt of proper It nlj not 
necessary- We * Ura r ret— Art XI of ISS* 
„ e 17 —The right fo »et aside a tale for arrears of 
Government revenne cn Icr Act \1 of 18.79 is not 
roefined to proprietor* alone but extendi to all 
persons «u eh at mortgagees having an Intern! In the 
property ai tecedent to its sale If «<«»»▼ Srtfmnnt 
Lai Klo n 5 ilooro’t I 1 417, relied on. Tb ro is 
no h ng in i. 6 of Act \I of 1S59 which Indicates 
that property sold for arrears of Government revenue 
should be nn ler a tacLmenl at the time of tile A 
tale in eontraventioa of it. 5 and 17 of Act XI of 
1851 li mllra tire* and therefore void The principle 
laid down by the Full Bench In the one of Lola 
lloLain t Lai v Secretary of Sfalt far Itjia «• 
Ceascu 11 X* 11 C air XX), «ppl/«i Oosnor 
DAt Pot r UtrjiODAS Rot 

[I I* R^ 17 Calc., 30B 

122. Atl XI o/fS59 

fBcny.il 1 ereaa* Cal* Late) tt 3 8 an-i 35— 
Ernrtl Exrut Art (Xnj Aet 1 U of 1953), t i 
— I natHontcd tale ty Collector — Janed r/,nn of 
Civil Cowrf —Art XI of 1“’9 the Bengal Pcverne 
Silt law, provld ng for tl a aale of eatatea in arrear 
of payment of revenne doct net aaortion, an 1 by 
plain mpl cation forbids the sale of any estate which 
is not at the time la arrear of arch payment The 
whole clauses m so far as they relate to sales or to 
the r challenge, as well as the provisions of Bengal 
Act \ U of 1963 are framed nprni the express footing 
that they are to b« appl cable to the sale of estate* 
which arc In arvrar of duty A Collector bid tol f an 
estate purporting to set under Art Vt n lhM fora 
supposed arrear of revenue. There wss however, 
only an erroneous de 1 it In the Col Jorate books 
agsinst the estate in excess of the revenue artnallv 
assessed open it, chargeable against It, and 
dne from it Held that the aile was Without 
authority that the Civil Court had ]uri*d clion 
to declare the silo TOid and that the provisions 
of a 33 of Act XI of 19u9 relating to an 
appeal to the Commissioner of Bcvcine, ifid net 
exclude tl at jurisdiction. The enactment in a 8 had 
no application to such a case This was not a 
question about a transfer fr-m the account of one 
revenue-paying estate to that of another nor was It a 
clmm far remission or abatement which had not been 
duly allowed by the Government « 8 has no 
application except there be (1) default in payment 
of the revenne, sod (*) possession by the Collector of 
money of the defaulter not indisputably placed to hi* 
eredit But here there was no default A!] money* 
Pjud by the appellants were crod ted, and their 
alleged defsalt was bated upon erroneous debit 
entries to wb eh they were not Parties Baixuhev 
D» s v snresow J. i. r.. 25 Cw<- 833 

I*. It. 251. a 1G1 
2 C XV N?5I3 
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SALE FOB ARREARS OF REVENUE 

— continued. 

8. SETTING ASIDE SALE — continued. 

123. Sale where no arrears due 

— Bond fide purchase. — The sals of an estate for 
arrears of revenue where no such arrears exist is null 
and void, even though it is regularly conducted and 
the purchase is made bond fide. Sbeehunt Lam 
GHOSE C. SKAItA SoONDtJBEE BASSES 

[12 "W, R., 270 

KAn Gonna) Box c. Kubhueeudoza 

[15 W, R., 141 

i See Baijnath Sahu e. Lama Sitae Peasad 
[2 B. L. R., F. B., 1 : 10 XV. R., F. B., 80 
and Hap.kuoo Six on r. Bunsxdhur Singh 

(X L. R, 25 Calc., 878 

124. _______ Act XI of 

1859. — Where there has been a sale under Act XI of 
2 S59, for arrears of rorosac, hot it is found that no 
revenue is actually due to Government, the sale 
must be set aside as not coming within the provisions 
of the Act. hi AN GIN A KHATUN V. CoMECTOB OP 

Jessobe . 3 B. X. R., Ap., 144 : 12 ~W". R., 311 

125. — — Suit to set aside 

ta 1e— Sanction of Commissioner. — A suit to set aside 
a sale for arrears of revcuuo on the ground that no 
arrears were due may he brought without previous 
sanction of the Commissioner. Thakoob Churn 
B ox n. Collector op 24-Pebgunnah3 

[13 W. R., 338 

123. Ad XI of 

1859, s. 5 — Act XI of lS33—Suit to set aside sale 
— Costs of •partition — Sanction of Board-of Revenue 
—Beng. Beg. XIX of 1814. — On 12th June 1867 
some of the proprietors of an estate applied to tho 
Collector for a partition under Kegulation XIX of 
1814. On the same day the Collector issued a notice 
to all the shareholders, including the plaintiffs in this 
suit, calling upon them to come in within one mouth 
and show such cause and offer such objections, etc,, 
as they should think fit. It did not appear that the 
plaintiffs did come in or did anything upon this. 
Similar applications were made by other share- 
holders. On the 19th August 1897 the Collector drew 
out a tabular statement purporting to be in pur- 
suance of s. 4, Begulation XIX of 1814. In it 
was a column giving the shares into which the ex- 
penses of the partition were to be divided. On the 
same day a notice was issued to the proprietors, 
ordering in them to pay their respective qnotas of the 
expenses accordingly. It was said by the defendants 
that the apportionment was confirmed by the Com- 
missioner on the 20th January 1S6S. On the 6th 
March 1868 it was ordered by the Collector that a 
proclamation should be issued in accordance with 
paragraph 4 of s. 5 of Act XI of 1859, directing the 
plaintiffs, as defaulters in two sums of R252-3 2 
and B9-9-6, to pay the Government revenue. On the 
28th March such proclamation was issued accord- 
ingly. Subsequently one of the plaintiffs came in, and 
offered to pay all that was then due and outstanding. 
■His application was rejected, and on the same day, 
•the 8th April, the sale proceeded, and the whole inter- 
est of the plaintiffs was sold forB16,900. The plain- 
• toe. t 


SAXE EOR ARREARS OE REVENUE 

— continued. 

8. SETTING ASIDE SALE — continued, 
tiffs appealed to the Commissioner, hut their appeal 
was dismissed. The plaintiffs therefore brought a 
suit against the purchasers and the Collector for tho 
recovery of tho property and for cancclmcnt of tho 
sale- Held that the sale was void. .There was no 
arrenr of Government revenue justifying a sale under 
Acts XI of 183S and XI of 1859, s. 5. There 
could be no arrear until demand after sanction by the 
Board of Be venue and by the Lieutenant-Governor of 
the estimate of expenses prepared by the Collector 
and fixed by the Commissioner. The Board must 
give its sanction in each case, and the defendants 
failed to show that it had done so. But even if the 
Commissioner had power finally to determine the 
amount and date of payment, it was not shown that 
he had done so, or, supposing that he had, that any 
fresh demand had been made upon the parties Jiabla, 
Hab Gopae Das t. Bah Goeam Sahi 

[5 B. L. R., 135 : 13 W. It, 381 

127. Unauthorized sale by Col- 

lector — Want of sanction — Subsequent confirma- 
tion— Accounts —Costs. — The sale bya Collector of a 
whole talukh in one lot for arrears of revenue, with- 
out specific authority previously conferred by the 
Board of Bevenue, was held to be an act unauthorized 
by the general rules and principles of the regulations, 
and not rendered valid by the subsequent authorized 
confirmation of it by the Board, and by the appro- 
priation of the surplus proceeds of the money by the de- 
faulting proprietor. The proprietor’s acquiescence 
in a sale made, ns ho believed, by the authority of the 
Board of Bevenue did not give legal efficacy to a 
sale altogether void for the want of such authority, 
or bar his claim to annul the sale on that ground. 
The Courts below, without entering into any in- 
vestigation of the profits made by the purchaser 
during his occupation of tho estate, assumed that he 
had reimbursed himself the amount of the purchase- 
money and interest out of the profits of the estate. 
Tho Privy Council, however, saw no ground for such 
an assumption, and directed that an account should 
be taken of the principal and interest due to the 
purchaser in respect of the purchase money paid by 
him, and also of tho net profits made by him, out 
of tho estate during his occupation; aDd that on 
payment to him of whatever may appear due to him 
on taking such account, possession of tho talukh 
should .be delivered to the proprietor. The Privy 
Council further, acquitting the purchaser of all 
blame in the transaction, reversed so much of the 
decrees of the Courts below as condemned him in 
costs, and ordered each party to bear bis own costs' 
in all the Courts. Mittebjeet Singh r. Heirs ox 
the widow of Jus went Singh 

[Q W. R., P. C„ 15'; 3 Moore’s L A., 42 

128. Sale/: for arrears of revenue 

of mitta held r by tenants-in-common 
during minority 6f some of the owners.— 
Mad. Beg. X of 1B31, ss. 1, 2, 3— Mad. Beg. 

F oj 1804, s. 141 (4), t. 20 .— A mitta held by 
tcnaijts-in-eommon/ras sold- for arrears of revenue 
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BALE FOE ARREARS OF REVENUE 

— CON 

8 SETTIKO AMDF SALE— cMfsumJ 
»t a time when the <nrnm of a moiety thereof were 
minor*. In • «ait brought h? lb* mother of three 
minor* on their behalf against the Collector to *rt »»nle 
(beetle tbePwtnrt Court hiUlliat Regulation X of 
1831 *.2 »bw Intel j JeWred the Collector from «eu» 
w the relite of the minor* during their minority 
and let allJe the role »o f»ra* their intercits were eon 
rerun! IT'™ on appeal that the n ronr* rot Mug I 

role proprietor* their rotate was not one of which the ' 

Court of \\»rd» could e*.«ome the mttia.cmcut and 
therefore *. 2 of Regulation T of 1831 did iwt aff.rt 
the talc Kstsuiex r MiIAWIkrsU COIMCTO* 
o* SIMM * 

tt X. XL. 10 M«d,44 
129 — Payment or srrear of rev 

enno through post office — Ael \l o f flS*. 1 

/ 3 Payment 5* porta! ***** oerf'e — Whet* ' 

the revenue of *d relate ws» tent through tie port 
office hy m more order In *nffl lent tune, hut It did 
nol owing to the nc-.lipenre i f the post office reach 
the Collector in due time and the r*tat* wa» nil 
for arrears of revenue — Bel f that the role was 
Tigh'ly hell Payment lo 'he peat office U tv t equi- 
valent to payment to the Collector, ami the put office 
cannot he eoniilered n the aceiit of tin Coll etor 
BArSAVTHl NATU Dt-TT 0 Gt*OA P*OIAT> l’rt. , 

SATAt . 4C.WN.103 

ISO Collector's order of exemp- 

tion— Ae» XI of 1SW. •* 18.81 —A ColleetW* 
erderunder* 1« of Art XI of 18K) for rxncpting 
an relate from »ale for arrear* of Tcvenoe rou*t be an 
abwlnte exemption and not an order having clfert a* 
an eismption or not, aecording to "hat may happen, 
or he done, afterward*. It mu»t n t depend on au 
»ct *1 ich may or may rot, he performed The 
High Court harms' act aaid* a role, a* contrary to 
the provinona of Act 11 of 1839 upro a ground 
Other t1i»n that derlarcd and ipecifled In an appeal 
made to the Cotnmi«.oner of Pcvenue apainit the order 
for the aale the J udWnal CmnmiU ec referring to ] 
* 31 aa ptvhilitmg »nch a reurae, reverted tbo j 
decroon of the High Court I At* Oaost Surra 
das v« Juo Pi mead i. i» R., 17 Colc^ 800 
[LR.1UA, 67 

1 SL Exemption from tale of 

land under attachment by Collector— Art 
XT of 185 4. •• 17, SS, 3J-B/.J Act I IT 

of 1858-50,1 to eet a „it ttfe— Bengal C,„ 
Act (Brag Act IX of WOJ-Om.Lo* , B 
Cprci/j groaarf o/ objection la rerraaeapfeal. 
—An estate *otd hr arrrerr of rfwnroe had 
_L tfT101 "' 7 brought to a judicial tale by 
a w — - charge preceded that of a 

whom Ihe present plaintiff* 
ot the eonroqueuce of th« 
PU«*U^ incumbrancer* who 
duplaecd Vr'ft * nlt ’ T* 

the •u n .lu.C t ,a; t “ f V?*"'¥ ** » rlanu against 
fret* the prreent nt.^it (? V’v V ” 7 * ®° t}) ' 

Interest ia the * mortgagee** 

tDe ertate »U \hv tho CoUictor, 


SALE FOR ARREARS OF REVENUE 

8 bimihO ASIDE SALE-coaf.aw*.! 
entllling them to ia* to hare the **f« for A fault ft 
payment of revenue lit aaldr. a* contrary to Aft XI 
of 1839. A tale for arrrar* of revenue, if for arrear* 
which have accrued while the laud ha* been robjeet to 
*□ order issued hy the Collector under the Ct**» Act 
(Bengal let IX of 18*0), for i be levy of road «** 
m arrear W contrary to a. I* of Art \[ of 1559, 
■uch an ordiT being an attachment within th* mean- 
ing of that icction. Put under a ?3 of that Act, in 
evrrv raie where a **1« for mnreri of revenue la 
impeached a* being contrary to the protUwu* of 
Art XI of 1“'9 no ground* of objection are open 
to the plaintiff which lave not been declared and 
*pecifi(J in an appeal to th* Comm wiener under 
*. 25. The above provision in a SJ applies where 
the tale ha* Leon irregularly run lotted, and n’x> 
where th* role ha« fcrea illegal in eons -qnror* of 
an esprit* provision for eirmption of the laud 
from i*ie for arriari hating been contravened. Lot* 
Oaort Sinter Lair Jankt TrrelaA, I L. F, 17 
C«|V, 609, L Ba 17 I A . 57, referred to. Go- 
kite Lai llor r Uamjawam Mima 

[L la. TL, SI CfllA, 70 
Ik R.. 20 1. 165 


132.- 


-Sanaot law— Re * j Act r/7 


puline Inrombi 

Tcprewntra. It 


■** Ad VI 

of IS 69. » It-Rete Sal, tare (Act XI of 
J9JVJ, * 0 -« U of Dengai Aft \ fl of ISC3 
matre tl e *untrt law M enacted in a. S i f Art XI of IStO 
arpticwhle to talre of tenure* under tli* former 
Art The refnaal, tbrrefcee. of the Colleetor to 
aeeept pojroeot of the amornt du* when ten- 
dered after inti act on the latret d»y for pavment 
doe* not male the aale under Bengal Act VII of 
18*5S lUegai Axntcnmre PAtwaat r Sinmir 
prSrariroalvwj . I. E R, 21 Calc., SOO 

139. Payment of arrears before 

sa!o without obtaining exemption from 
eolo — Act A/ o/JSJ9. »» 6. 13, 11. a*d 33-Vro- 
cl<* elort of relate n not eotd ot airfia*. 
rale— Gr«*ad/cr a aaal/iay tale not declared and 
•pec, fed 14 appeal to Conmuttoner —The plaintiff* 
and defendant* were «h*rtr* in a certain c*tate, the 
pleinliff* being owner* cl a Joint «h*re, and the 
defendant* tho owner* of other iham. In mpeet of 
which erparate aerosol* had tern opened in the 
Collfttor'* reguter The pluntiff* in March lB'X) 
made default la the payment of Government revenue 
for their •hare, and it wu adrertiaed to be put up 
for role on the 13th September IS'X), under la. 6 and 
13 of Act XI of 1839 for recovery of the amonnt 
dne, IU 8 -J*. Ou th* lGtb September the plaintiff 
paid Into the treasury of lh« Collect orate the amount 
of arran dne. and made an application that tha 
joint shire might he eiempted from aale i receipt* were 
• given fer the amount paid in, hut no order vra* made 
on the application and the share vta* not exempted 
frrm role On the 16th September the joint iliare 
wa* put up for role but there being no hid* the tale 
w*» postponed, and on the iam* day the << llector 
msde an Crdrr under a. 14 of Art XI of 1853 that. 
Unless the arrears were paid by tho other »harc« 
(lb* defends eta) within ten d*y«. tho whole esUte 
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SALE FOR ARREARS OF REVENUE 

— continued, 

8. SETTING ASIDE SALE —continued. 

■would be put up for sale. Notices of this order, 
provided for by a rule made under the Act by the 
Board of Revenue, were given to the serving peon on 
the 2nd October for service on the defendants, and 
the arrears were paid in by .some of the defendants 
on the 4th and by others on the 7th October, and 
eventually the Collector, acting under s. 14 of the 
Act, granted on the 5th December 1890 a certificate 
of purchase, and gave delivery of possession to the 
defendants. The plaintiffs appealed to the Com- 
missioner, but their appeal was rejected on the 10th 
March 1891. In a suit for a declaration that the 
proceedings taken by the Collector under s 14 of the 
Act were "illegal and conveyed no title to the defen- 
dants, and for possession of the joint 6kare with 
mesne profits, — Held by Petiieram, C.J., and 
B ever lev, J. (Ameer Ait, J., dissenting), that the 
Collector not having exempted the share from sale, 
the payment 6y the plaintiff of the arrears on the 
16th September was no bar to the proceedings taken 
under s. 1 4 of the Act. Held also that the defen- 
dants’ purchase was not made iuv alid by the fact of 
their not hn\ ing paid in the arrears within ten days 
from the 18th September, the day fixed for the sale; 
the ten days__in s. 14 run from the time when notice 
of the Collector's order is gi\ en to the other sharers, 
and not from the date of the sale. Held further 
that it was not open to tho plaintiffs to take this 
latter objection, as it was not declared and specified 
in their grounds of appeal to the Commissioner in 
accordance with s. 33 of the Act. Qobind Lai Soy 
v. Samjanam Misser, I. L. S., 21 Calc., 70, 
followed. Per Ameer AM, J., contra. Per Pethe- 
BAM, C.J. — S. 33 applies to sales under s. 14 as well 
as to sales by public auction under the Act. Semite 
— Thcro is nothing in Act XI of 1859 which Mould 
have prevented the plaintiffs from purchasing the 
share themselves when it was put gp for sale on the 
18th September. Per Bevereet.J.- Under s. 6 of tho 
Act, the sale, if it had taken place on tho ISth 
September, would have conveyed a good title to the 
defendants ; and under s. 14 they are expressly de- 
clared to have "the same rights as if the share had 
been purchased by them at the sale.” Per Ameer 
Am, J . — The proceedings provided for by s. 14 do 
not apply in a case where there have been no bids at 
'the sale. S. 33 is not applicable to a transfer by the 
Collector of tho defaulting share under s. 14; the 
sale contemplated by s. 33 and referred to by the 
Privy Council in Qobind Lai Soy v. Samjanam 
Misser, J. L. S., 21 Calc., 70, is a public sale 
held at a place prescribed by the proper authorities 
at which there arc bidders aud a possibility of com- 
petition. Gossxrs Cnarrur.nnooj Dot v. Is mil 
Max. . . . . II. R., 21 Calc., 844 

134. Benami purchase for de- 

faulting proprietors— Peng. Seg. XT of 1822- 
Void or illegal sale. — Under Regulation XI of 1822, 
a benami purchase for defaulting proprietors at a sale 
for arrears of revenue was not ipsa facto illegal and 
void. Kaebeboss Mookeboee c. Mothoobasaxh 
Banerjee 6"W. R, 164 

toe. T 


SALE FOR ARREARS OF REVENUE 

— continued. 

8. SETTING ASIDE SALE — concluded. 

135 . Fraudulent purchase by 

judgment debtor — Act XI of 1859— . Sight of 
det-ret-holder. — In a suit to recover possession of a 
share of an estate on the ground of purchase at a sale 
in execution, -which share was alleged to have been 
knocked down by the Collector to another party in an 
execution sale under Act XI of 1859, where it wnE 
found that the plaintiff’s purchase had not been bond 
Jide, the right, title, and interest of the decree-holder 
having been pre\ ionsly purchased benami by the judg- 
ment debtor himself, — Held that the real purchaser 
was the judgment-debtor, and that the holder of the 
rent-decrce could properly sell either the estate of the 
said right, title, and interest. Laxxa Juggessub 
Saitoe o. Gopai. Laix . . .16 W. R., 54 

136. Failure of consideration— 

Suit to set aside sale and recover purchase-money on 
tie ground (iai subject of sate seas altuiiat land 
and practically nun-exislent. — An estate does not 
necessarily mean land but may denote julkur, phnl- 
knr or bunkur rights, and even where land has been 
entirely washed away there still remains the right to 
possession of any alluvion that may subsequently re- 
appear on the same site, wbich right may, in accord - 
ance with tho Privy Council decision in Lopez v. 
Muddun Mohttn Thakaor, 13 Moore’s I. A., 167, he 
sold as an estate. A suit, therefore, by a purchaser 
of such an estate to have the sale set aside 'and 
recover his purchase-money, on the ground that the 
subject of his purchase was non-existent at the time 
of sale, aud had since remained so, was held to be not 
maintainable. Government v. Radhay Singii 

[20 W.R., 117 

137 . Award of compensation to 

purchaser — Sale set side under Ceng. Seg. I of 
1821.— A salo in 1802 of lands for arrears of i.ov em- 
inent revenue was set aside by the mofnssil and 
rudder commissions constituted under Bengal Regu- 
lation I of 1821, although no suit was brougLt to 
annul the sale until 1821 ; and the decision was 
affirmed by the Judicial Committee. But the sale 
having taken place by direction of the Government, 
and there being no frand on the part of the purchaser, 
the Judicial Committee, under el. 2, s. 4 of Regu- 
lation I of 1821, awarded the purchaser compensation 
to be paid by the Government. Ishuree Pebsab 
N as ain Singh v. Lab CntJTTEnrtrr Singh 

[3 Mooro’s I. A., 100 

S, C. Deep Nabain Singh r. Lab CntmEBpar 
Sincjh . . . . 6 W. R., P. c„ 27 

9. MISCELLANEOUS CASES. 

138. Act SI of 1859, s. 5 — Effect 

of notification tinder Act— Attachment. — A notifica- 
tion issued under s. 5, Act 'XI of 1859, is simply a 
public call on the debtor to pay his debt bj a fixed 
date ; it docs not operate as an attachment by the 
Civil Court. Kurkoo Ram r. Baujoorawytn 
Singh 8 W. R., 481 

12o 2 



DIGEST 0? CASES. 


( BISS ) 

bmj: FOB ABEEMIB of betesob 
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0 MISCELLANEOUS CASES-W-** 

Transfer of tenure from 

1 rnlloctorate to another- Pay»/»l «/ 
one Collector i . __ lf k terror* l« tram- 

CTfwn one £oll«t<mrte to another, and the 
lema iroro rtc »iTin2 notice of the 

toUer of -to the former 

tranifrr, ej> nt ’" 8 “ ' .^{,1 ledto take medit for inch 
OUeotorate, he oetre* and obtaina 

payment. Drt i * JW J qmttane. « *KsSn* 

wsssrtsa <*», 

or 2t-P*aoo»»iH* • 

. Art XI of IBM. ■ Sl-Sf 

In refono? to paj to each alienee, claiming on liu 

5 a «s^|^%-TS,* , S 

SSS.&. »»»£«. *5^ 


BALE FOB ARREARS OF ROAD CE89. 

Bn Bioott CM 

T”‘ [ I'LA£mo.1a.7M 

abwt *”«^ TO 

LR.,23LA,45 
5»» Public Dematos Rpcotikt Act. a 5 
[LL. R . 14 Calc, 1 
XL. R.,23 Calc, 641 
&■ Public Dsuath* Bscotsbt Act a 7. 

[L L. R, 23 Calc., 775 
X.R..23X A., 45 

13E TN EXECUTION OF CERTIPI- 
land w UNDER BENGAL ACT VII OF 
37 of It 

°£ t i S (JUmg Cuss TUTUS* Public Dixasdj 
tp ’ t’ff jroitpTSST Act 

hem prcriOT.ly tjcUTXON OF DECREE, 
a morttrstee, uh 

purine ineutnhiajifi Cal 

npmentfA . . B1SC 
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bale in ^execution or decree 
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6 ImWTXWt* PsOPfSTT . 

f, • 

7 pr* chassis. Eioirre or • 

(,) osstsaut 
(J) Easi^ssts 
( e) EVBLIVISTS . 

(rf) Hist 

(,) Bctusiosast lrrrsisx . 8197 
(/) Stbibbas .... 8193 

A Eisoss in D*sc«rrrio* or rsopssrr 

■ OU> . .... 8193 

9 Joist Psomstt . . ■ *2®° 

10 MosTtuosD raorrsTT . . • 821* 

11 Dscsns aoaust HirsurnTATiTM . 8230 

15. Its salts • ■ • 8233 

13 Pc*cdassss Titls OS . • 8243 

(a) G*«*ALLT .... 8310 
(&) CrsrmclTSSA of Sals . 8213 

14 DiSTBrarncre of Sals fsocssni _ . 8219 

16. Wbo«otci Salbs .... 6274 
16. I*TAin> Saws .... 8276 

Runt or Dicsss-noicAB anon 
. Sals • 8276 

(i) D»ath o» Jrpoirsrr orsToa 

s cross Sals . 6273 

(o) Fraud 8231 

fffl ETfcmoT.fsocerniTas srsrcx 

orr . 8234 

(#■) Dicstss imswimi ssnsssn . 8235 
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SATTITISD . . . 82SS 

(j) DtCSTE AOAITST WSOTO PTSiOS 8291 

(k) Drcsss wrrnocr Pom a of 

Sals . . . 8291 

(0 DrcHSi auhdid inn Eiscr- 

tiot , . 8293 

(J) Wast of Saxiabl* Istzsssc . 8232 
(t) Sals costiubt to Law . . 8295 

(f) Watt or JnsiiDicnos . . 8296 

(is) Dbcbsbj barbbd rrLnrrTATTOT. 8303 
(») Sals pstdeto Amu . . 8310 

17 SiTrrsG ascds Sals . . . 83U 

(a) Gjssbal Cash . . . 8311 

(*) IsBsariABiTT . . , 8318 
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SALE IN EXECUTION OE DECREE 

— continued, 

. Col. 

18. Serosa aside Sale— Eights op 

Pubchasees 8364 

(a) Compensation . . . . 8364 

V (J) Recovebt op Purchase-money . 8365 

See Abus Act, 1878. 

[I. L. R., 9 Bom., 618 

See Collector . L L. B., 23 Bom., 631 

See Execution op Decbse— Eppeot op 
Change op Dam penning Execution. 

[L L. R., 3 Bom., 214, 217 
B L. R., 17 Bom., 289 

I. L. R., 21 Calc., 940 
R L. R,, 22 Calc,, 767 

I. L. R , 18 Mad., 477 
I. L. R., 19 Bom., 80 
L L. R., 20 Bom., 565 

See Fraud— Eppeot op Fraud. 

[I. L. R., 2 Mad., 264 
B. L. R., Sup. Vol., 345 

See Cases under Hindu Dam — Adten- 
ation— Alienation bx Pathbb. 

See Cases undek Hindu Dam— Joint 
Familt— Pomers op Alienation by 
Members. 

See Cases undek Hindu Dam— Joint 
Family— Sale op Joint Family Pro- 
perty in Execution and Rights op 
Purchasers. 

See Cases under Hindu Dam— Widow 
— Decrees against Widow as repre- 
senting the Estate or Personally. 

See Husband and Wipe. 

[D L. R., 1 AIL, 772 

See Cases under Dimitation Act, 1877, 
art. 12. 

•See Cases under Dimitation Act, 1877, 
ART. 138. 

See DnnrATioN Act, 1877, arts. 166, 
167 . . I. L. R., 9 Bom., 468 

[L L. R., 5 Calc., 331 
1DE.5 Mad., 113 

See Cases under Dis Pendens. 

P. L. R„ 13 Mad., 504 
I. L. R., 11 Bom., 473 

See Cases under Mortgage— Sale op 
Mortgaged Property. 

See Cases under Onus op Proop — Sale 
in Execution op Decree. 

See Pleader— Purchase bt Pleader at 
Sale in Execuiiox op Decree. 

[4 B. B. R , A. C., 181 
I. L. R„ 10 Mad., Ill 
I. L. B,, 15 Mad., 389 


SALE IN EXECUTION OF DECREE 

■ — continued. 

See Pre-emption— Eight op Pbe-emp- 
tion . I. L. R., 1 AH., 272, 277 
[6 N. W.. 243, 272 
7 N. VT„ 97, 281 
LL.31,2 AIL, 850 
B L. R., 3 AIL, 112, 827 
16 W. R., 455 
See Eight op Occupancy— Tbansper op 
Eight . B L. R., 1 AH, 353, 547 
(_B L. R.. 4 Calc., 926 
22 W. H„ 169 
I. L. R-, 2 All., 451 
B L. R,, 28 Calc., 727 
See Cases under Eight op Suit— Sale 
in Execution op Decree. 

See Shebipp — Sale by Sheripp. 

p. L. R., 27 Calc., 264 

See Tbanspeb op Pbopebty Act. 

1. PLACE OP SALE. 

D Place of holding the sale — 

Sale of moveable property tn execution of 
decree — Practice. — Under tho Code of Civil 
Procedure (Act XIV of 1882), it is intended that 
a sale of moveable property attached in execution of 
a decree should ordinarily be held in some place 
within the jurisdiction of the Court ordering the sale. 
Good and sufficient reasons must he shown for direct- 
ing otherwise. Where the only ground urged (for 
directing a sale outside the Court’s jurisdiction was 
that the property would probably fetch a better 
price, and it was found by the Court that a fair sale 
could be had on the spot, — Held that no sufficient 
reason was shown for departing from the usual 
practice. Lakshshbait. Santapa Betapa Shintbe 
[I. L. B., 13 Bom., 22 

2. PEE SOX SELLING PROPERTY' OF WHICH 
HE IS HOT, BUT AFTEEWAEDS 
BECOMES, OWNER. 

2. Obligation to make good 

the sale out of subsequently-acquired in- 
terest — Vendor and purchaser. — The doctrine — 
that whore a person sells property of which he is not 
tho owner, hut of which he afterwards becomes the 
owner, he is bound to make good the sale to the pur- 
chaser out of his subsequently-acquired interest — 
does cot apply to a case where tho sale was made 
through tho Court at the instance of an eiccution- 
creditor, and was therefore compulsory. Aluk- 
monee Dabee Baneb Madjiub CnucKEBBUirr 

[I. L. R., 4 Calc., 677 : 3 C. L. R., 473 

3. OBJECTION TO SALE. 

3 . Dispossession of thirdpartyin 

execution — Resistance or obstruction by stranger 
on delivery to auction purchaser — Civil Procedure 
Code, l85i) s. 269. — There was no provision in-the 
Civil Procedure Code, 1877, similar to that contained 
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BALE IK EXECUTION OF DECREE | 
— «w*ia*ed 

1 OBJECTION TO *» ALE— 
ia «. 20 * e* Art A HI of ISC' 1 which enabled tie 
Ce’rt ex/e lm e a <1 me to mqoire into a complaint 
made be ft person ©*L r than tie defendant on tie 
pro-ad t* e. ,[v*,c*.on in the delivery of rosse-uov 
to tie paroSaaer of n moves! W property soil is eie* 
en inn of a d ercr an I therefore the enty remedy 
cf a per*) • d »po»c*i*d «»» by regular ruit A 
a d.cne-teJ'er pnrebaKde.-'rtaia property be longuu 

v, IS bi Judcmrnl debtor at a wile >o execution of 
| . decree and delivery of po>«t»»ion to him wax 
erdered. A rtranjrr to the lalt thmupou p reunited 
a petition to the Court rxeectiog the d/erre a t mg 
op a title to a nwut* of the properly in qnertioo 
a aJ prayed for an iniertiga w into he n„bt, *=d 
for recovery of pennm oa the ground that he had 
been £jpoe*/*iu4 by A Ih'.i that the applicati m 
roo'd co* l>e ma. taiard. UaStltTOO.Lin r 

B»o-o»»tR ( nett 

[I. L. 1C, 3 Calc* 729 1C.L IE, 517 
Tile orr *v i* net Red and under the Ciril 
Proved e tod/ l 1 * . the Court t.ai powir to make 
an U1TI1TJ <r the a, p cal .on of a third ]«r y djpoa- 
aeutd la i e co 

4. De-ree, tmp*ttchment of by 

attrMCe-aafrnu talent— ( in/ rnetimr* Cod* 

(Jet t /» ci 1 i 2j a ^S” —la theeretclan of | 
a 4tne 6/\lm t the rale © immoveable property It 
u ret rmaprtert for tie Coart to rtfoee to nil It 
broaui* a itmn.rt to the nit ia whuh tori decree 
wa* obtained alexin po*w*»o-i of loch property 
i Cl pea/ he* lh» dretee aa hum; been cbta ned by 
fraud i the eon-** ©pen to t m. If he wiahra *Uy o'f 
nner ion, bet-; to file a m t end obtain an Injunction 
for that pnrpewc Pca»nOTT*X YlTHlt r Pr»- 
tturoian l*w*a I. Ia IL. 8 Bom , 532 

4. <TAT 07 «ALE. 

&- — Stay of «nle in regard to a 

Jrtrticn’ar property— 0.1/e property «/ juij 
mnt dtiter To aare a partlraUr property from aale, 
aj-k*ret-d/'tnrninit aLow tb* value and eonduion 
cf rth r p-'pertira loU|w canon and the J ndge 
inert rer-nder how and by what amayrmeot each a 
da;. ef Kiml [mtia i of each properl v nj be 
modi n a* to sect I the a*.e of the proprrtr already 
at tar bed. lira hrniKt Itisai * Paw Lai* Jioo. 
*»*'«* 3B L. IL. Ap„ 107 . 13 W. R_ 66 

6- Etay of «*le pending ad Eli. 

nut ration BOH — IW/.fi drrr,e—e, s 1/ */ 
ea-'Hir — la evestm ef a decree on a 
xrtflfhVal lintel by the fa' her of the j»d-- 
rntd-IOft li*/* d-tcawd. which eSecroe irrctnl 
tfaat tie IwtfvrlWn * bra Id be n'orred. Bril, by 
wortr^-ed, aa-C 
if tn» debt maa-ncl aaealirSed 1 1 the «U 
* Lii! •• tb* poxroKovi ©f tb* Jad;. 
nrot^trya. ,* Ic^t-ervdJo, prorredi to 
AttrtWaeol tb. «.)*««. 
fV t aate, a* tu pnad Ual ao a&sinjtrethio »i* 


BALE IN EXECUTION OF DECREE 

— coxfiaaed 

4 STAY OF SALE — ccucluied 
vrai pending with mpcct to the property o' hid 
father, the mortgagor, <od al*o a* ted that a recover 
be ap pointed and arrangement! made for laying c2 
the mortgage debt and aaimg the property from aale. 
Held that the Court waa wrong in p.aiing inch order, 
inasmuch aa there were no rtawiable grounds why a 
aecnred creditor should be debarred from cnfcrcing 

hUKronnty pending the adicinUtratronjnit. h 13-57 O- 

vobett Dosazi r Rain. Csciw Mo Caownii 

[1LIC.7 Cnlo^ 733 : G C L.SL.344 

7 Tender of debt by transferee 

of property— Ci rtlJ’reeedtrt Codt, t. 231 — Held 
thal th«- amgneea of a pnrehaaer from a judgment- 
debt i of propertj, the anbject matter of a decree tor 
enforcement rf hypothecation, were enti Jed to «mt 
in and picteet the property from aate in eaecntn-nol 
the Acree by tendering the debt and cost* under 
a roi of the Ci ill Procedure Code, and that the 
executing Court wa* loand to accept the money and 
•top the tale Bziuii Lai, r Gisrar 

£1 L- IL, 10 AIL* 1 


„ Civil Procedure Code, *3.278. 

305 —“s 305 of the Ciril Prccfdnre bode (which 
enable* the Court in certain r»«ct to *tay the tale of 
reabJe property to enable the debtor to mu the 

ot of th* decree by mortirage, lea*e, or prirate 

nie of the property) contemplate-* a mortgage or leaw 
cr private *a)e only where “ the amount of the decree 
can be tin* provided for A Court executing a 
decree can neither grant a certificate under tbi* 
aertion, nor confirm a mortgage or e*her alienation of 
property, nnlr** it anpean that by *uch alienation 
the decree will b* iatufled in full. It IinotriScient 
that after grant of certificate a wort-age by th* 
jadgment-d/Mcr I*, aa between lam and LI* mort- 
gagee, load fAr. ivr ran it affect the hen acquired 
by tbr judgment-creditor under a. 2 C. QrsreiVI 

r rimiuxi . L L. IL, 11 Had, 277 


A IMUCrt EARLE PEOrmii. 

0 Icteres* In decree against 

mortgaged property— Or, 1 Trorrdart tod*. 
ISiJ.t .m-ba/ef el deem- /a'rrvaf <> enwor*- 
oiu f refer * jr —A dirrrr f r tbr sale of mortgaged 
property wa* attach* d and *ohl in earentton of a 
dccre©. Held that the iaterert in immoveablo pro- 
perty thereunder conveyed to the purchaser waa im- 
moveable property wnhia tb* meaning cf a. 259 e! 
Act I III of IS 9 and that certificate of aale ought 
to Lav* been granted to tbr porrhaa/r. Jlaal GOTCTD 
Jo*ki e. ItascBisnxj. PanommAao Josar 

[8 Bom., 64 


10 — ^ 

—/•</«•< ia preterit, — 

The **lr of a Jem* c har ging land fer it* asuifietiOQ 
la the coorro of ratewtaoo- proceed in pa a^unat tka 
Jedgiamt^rwCtcr b a h!t ot an iotemt la laxsove- 
abl* property IT ,U tiat the provliiori* of the Code 
ef OiU Proe/dar* nlaUap to n!c* of hmmeitll 
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SALE ENT EXECUTION OE DECREE 
— continued. 

5. IMMOVEABLE PB OPERT Y — con cl uded. 

property will apply to such sale. Bhawaxi Kuae 
r. GhuiabRai . . I. L. R., 1 All., 348 

Mobkoonissa r. Dewax Aii Misteee 

[4 VST. R., Mis., 22 

G. BIDDERS. 

H, Withdrawal of bid— Cioi'Z 

Procedure Code, s. 290 — It is competent to a bidder 
at a Court auction sale to withdraw his bid. Ac.ra 
Bank v, Hamdix . . I. L. R., 14 Mad., 235 


7. PURCHASERS, EIGHTS OE. 

(a) GENERALLY. 

See Cases under Accretion — Right of 
Purchasers to accretions. 

' 12. What passes by sal e—Sale 

under money-decree — Right, title, and interest of 
judgment-debtor. — Kothing passes to tlie auetion- 
pnrclmser at a sale in execution of a money-decree 
bat the right, title, and interest of the judgment- 
debtor at the time of the sale. Akhe I?aji r Hand 
Kishoee . . . I. L. R., 1 All., 236 

IChcii Chaxd r. Kalian Das 

[I. L. R, 1 All., 240 

Barton %. Bbijonath Sckmah . 3 W. R„ 65 

Ram ONooGBono Singh r. Moxtoeun 

[6 W. R., 223 

Seth Oodet Kubeen v. Chait Ram 

[2 Agra, 125 

.Ttkisiioon Sookll r. Shunkub Soqkcl 

[3 Agra, 168 

Zalim v. Choonee Lair . . 3 Agra, 104 

Bhukan Bhaibaya r. Bhaiji Peag . 1 Bom., 19 

13. — Sale under Rom. 

Reg. IV of 1827 —Right, title, and interest of judg- 
ment-debtor. — All that passed nuder n Court’s sale 
under Bombay Regulation IV of 1S27 was the right, 
title, and interest of the judgment-debtor whose 
property was proclaimed for sale. Kushaba biX 
Sankboji u. Pitambaedhabi - 12 Bom., 15 

14. — Property sold 

with specification — Rights of ju Igmenl-dehtor . — 
Though there is a specification of the subject of sale 
at the time of sale, yet it is not the property specified, 
hut only the right of the judgment-debtor therein, 
that is offered for sale and is conveyed, there 
appearing no provisions in the Procedure Code to 
contemplate the sale or transfer of anj thing more 
than the right and interest of the judgment-debtor ; 
and ithc auction-purchaser at a sale in execution 
acquires by the express terms of the conveyance to 
him, not the presumed title of the person in posses- 
sion, or the apparent title in the Collector’s hoots. 


} SALE IN EXECUTION OP DECREE 

i — continued. 

, 7. PURCHASERS, RIGHTS OF — continued. 

’ but the right, title, and interest of the judgment* 
| debtor in the property sold. Mahomed Buksh y. 
, Mahomed H ossein 

| • [3 Agra, 171: Agra, P. B., Ed. 1874, 146 

! See Baiun Doss t. V nr ate Chunder Sircar 

i *117 W. R„ 511 

15. - Description of 

property in speeijicahon under s. 237 of Cicil Pro- 
I cedtirc Code on application for attachment— Pxc- 
[ culion against joint family property. — The speci- 
1 iication icquired by s. 237 of the Civil Procedure 
i Code of the judgment-debtor’s share or interest in 
immoveable property sought to be attached should 
state distinctly whether it was the judgment-debtor's 
undh ided share or the family property in which the 
j jndgment-debtor had an undivided share which was 
j sought to be attached, and should also specify what 
that family property was. If the specification merely 
referred to the judgment-debtor’s share and interest 
in what was the family property, the Court would 
hold, unless something to the contrary appeared, 
that the sale was of that share and interest only. 

’ Muhammad Husain r. Dm Ckaxd 

1 [I. L. R., 14 AD., 190 

! 

i 10 , Sale of rights 

and interests in mouzah consisting of tico mehals — 

' Submersion of mehal at time of sale— Sale certi- 
1 ficalc not specifcaltg mentioning submerged mehal 
, — Passing of rights in submerged mehal to pur- 
chaser.— The rights and interests of certain judgment* 

1 debtors in a mouzah consisting of two separate mehals, 

! rospectiv civ known as the Uparwar mehal and the 
Kachnr mehal, were brought to sale in execution of the 
decree. At the tim» of the sale, the Knchar mehal 
was submerged by the rh cr Ganges, and in the sale- 
notification the revenue assessed upon the Uparwar 
mehal only was mentioned, and there was no specific 
attachment of the .Kacbar or submerged land, bnt 
the property was sold as that of the judgment-debtors in 
the mouzah. Subsequently the river having receded, 
the auction-purchaser attempted to obtain possession 
of the Kacbar land, but was resisted by the judgment- 
debtors on the ground that their rights and interests 
in that land had not been couv eyed by the auction- 
sale, but only their rights and interests in the 
Uparwar mehal. JPeld that cither the whole rights 
of the jndgment-debtors in both mehals w ere sold, or, 
if not, their rights in the Uparwar mehal with the 
necessary and contingent right to any lands which 
might subsequently appear from the river’s bed and 
accrete to such mehal ; and the mere fact of the mention 
in the sale-notification of the revenue of the Uparwar 
mohal did not affect what passed by the sale. Held 
also that the attachment of the judgment-debtors’ 
entire proprietary rights in tbomonzab included their 
interests in both mehals, and the sale-certificate 
'clearly showed that all their rights in the village were 
passed to the purchaser. Sahadeo Dubey v. 
Rholanath Dichit, I. D, R,, 5 All., SG, and S. A- 
Do. 818 o/ 1865, referred to. Rida Husain n.Kutab 
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tt* T.H m EXECUTION OF DECREE i 

— ecafiia ned 

7 PURCHASERS BIGHTS OF—cc*!'i»«eJ 
Bntan.I A E.1 .d/h, 3«, iSaeented from XIcbam. I 

»iD ABEtTE KiCIB t KtrrUB UcSAlB KdilL- ' 

rn-Eiit Any id r Krrcs H Cilia i 

[L I* B„ 0 All, 130 


tudg vent debtor e interest ceetrmtff after attack- 
<7i ft and Itfcre sale.— Frevioualy to mortgage of 
It, a fractional Interest 1“ certain property (which 
interest waa purchased by the plaintiff the mortgagee i 
at a judicial ede) bad been the subject of a aettle- 
ment by a Jlshomedsn on hit »tf* under the fon<S 
bon* that, if he ahould have no thild by her hi* two ] 
■one by another wife ahould each have an estate ' 
therein. He died without other children Held 
that the two eon a bad taken definite interest* capable 
of hung attached within a 2C0 of the Civil Procedure | 
Code, not bcicg mere expectinciea Eild that * 
judicial tale of property, purporting to be of all the | 
mtercat of a lodgment debtor camel with it any 
enlargement thereof that may have occurred after the | 
attachment and before the iile and that accordingly I 
the above-mentioned aettlor having died without a 
ehild by that wife between the date of the attach* ' 
ment and the »»)e the *on* augmented interest* 
pwiol thereby C«is CnrimgR braces e Z*ncn 
Vaiiua LI* R., 18 Calc., 104 

[L.R., 17L A, 201 

1H Cieil Procedure 

Coil (Act XI V of m2) t 274 cl (e)-E,ghte 
cfpurchaier of mortgage load at tale is execution 
of decree —l' here a pereon at an execution ante 
purebaaea a mortgage-hood under which certain 
immoveable property la given a* collateral wcunty 
for an advance the fart that h» Lai not attached 
under i 2"4 of the Code will not affect hia right to 
bare the collateral aeeunty enforced by the ale of 
tin propertie* mortgaged. haarwiTH Dai r 
SinaatT Pit rate L l* R., 20 Calc , 805 

18 — — Sale ajraigaft 

intereel—irant C J tamrndar'o com; at to al mate — 
An auction purthajer of a rmijat’a right and intereat 
in hi* bona* in a Tillage could not acquire more title 
than could hate been traniferwd by private tale, and 
therefore if by the Tillage custom (be ralyat cannot 
alienate the house With the Junnodar’i consent, and 
mch eon scut haa not been oLumed the aale In exe- 
cution eonTey. no rghta u» ,t to the Tmrrhiirr 
But* Lain r Lochcx Siwqh 3 Agra, Rev* 7 

- S ° Salt of eptcatled 

Mere — Property eonina to debtor before sale— 

. /u "** 1 rile of * * ha re bilocgmc 

to the judgment-debtor —Held that the auction- 

C rhMer waa not enti'led to claim properly which 
before aale descended to the indgmroWletter 
AIOH . Ai«m Koovwk . 1 Agra, 282 

o* » decree ot^he 


SALE IN EXECUTION OF DECREE 

— continued 

7 PURCHASERS, BIGHTS OT—eonhnnti 
property haa in the purchase-money, where St haabeeu 
agreed that the nice ahull be paid on the execution 
of the conveyance, take* nothing by hi* purcha*e, 
inch m ten «t not being lubject to attachment and **lo 
under a. SCO, Ciril Procedure Code 1877. Ahmad 
rows Knirf r Mum Bai LLR,3 AIL, 12 
22. — I...* Si git to mesne 

profile— Ciril Procedure Code (Act VIII of JS39J, 
* 259— Cerfi/teaf* of tale —The posjeas cra, with 
mesne profit*, of l*nd comprised in n ear i pesbgt 
(ease of the year 1 65 1 was decreed to theznr-i pethpi- 
dart in I860, and litigation aito their right* tinder the 
lease »tt earned on till 1874, when, after their 
death* it ended in favour of their repreKntativea. 
In 18C9 one of the parties to that litigation obtained 
a decree for money against the xnr 1 peihgidara , and 
in 1874 in exccntion of tin* decree, all the right, 
title and intereat of the representative* of the Utter 
in thelexae of 1851 w*i sold to a third party Held 
(reversing the decision of the High Court) that the 
right to the mean e profit* awarded by the decree of 
18C0 did rot pan by th* *ale, but remained In the 
representative*. Gixrsn Laia Trwist e SniM 
siaais . . LL. IL,8Calc., 213 

23 ■ Life i ntereet in 

properly of teelator . — A life- intereat in the reaidue of 
tb* real and peraonal property of a testator after all 
the charge* upon it have been satisfied and provided 
for, and after a fuTl administration haa taken place 
of th* aaacta for the purpose of discharging the*e 
several dwpofliicu*, cannot he to Id under an execution 
Issued in the Supreme Court against the property of 
th* testator. The aale therefore panel nothing to the 
purchaser ToxAl Set bob r. Dacod MotUCZ 
Fcmxdoov Veclab 

14 W. IE, F C„ 87; 8 Mooro’n L A, 810 

24 Sale of legacy 

under writ agamet executor — A seizure and aale by 
the Sheriff of the amount of a legacy under a writ 

. against the executor, declared Invalid In the absence 
of proof of payment extinguiahiog the legatee’* 

| Intetnt Latis t Con* Baoata Cnrrrr 

t5T7.R.,P C , 120 . 2 Moore’e L A , 83 

25 — — — Sight and mter- 

ttt of proprietor rf returned reeenne-poumg eetate 
—By a sale m execution of the right* and interest* of 
a judgment-debtor aa recorded proprietor of a Gov 
eminent Minced revenue- paying estate, released rent- 
free landa lying in the estate do not pan to the 
port baser Dol G CEDE MOST Dibu r liroaD 
SU . . . 6W,a,170 

“ B ; ... . “ Eight, title. 

and interest ” of a g ndgment debtor ,» o partly- 
executed decree— Pone, non of land attached under 
1 fu!tS E ' 3 \ 1312 1 25 — A ^rrce of the year 

13tu awarded to persona, afterward* represented by 
i th* respondeat*, the poasesuen of ascoirty „f . lalskh 
, which lad been » nee 1837, and remained till 1666, 
under attachment by the Collect oe in virtue of an 
order made under Regulation \ of 1612 Th* Court 
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SALE IN EXECUTION OE DECREE 

— continued. 

7. PURCHASERS, RIGHTS OF- continued. 

■which g muted the decree, intending to execute it> 
approved the proceedings of an Amecn purporting to 
put the decree-holders into constructive possession of 
a certain number of xnouzahs of the taluLh. In 1850 
the appellants, in execution of a decree for money 
obtained by them against the respondents, purchased 
at a snlo, amongst other things, their " right, title, 
and interest " in the decree of 1843. Held (affirm- 
ing the judgment of the High Court) that possession 
of the mouzali having been delivered, so far as it could 
be deliv erod, considering the attachment to which the 
taluhh containing these monzalis was subject, the 
decree of 1843 had been so far executed j and that 
wbat was acquired bj the appellants at the execution 
sale was only the unexecuted portion of the decree of 
1843. GnTsncnrNiir.it CnuoEEBBUTTi' t. Jedan- 
ebwabi Dabia Geishchundee Chukebbuttx r. 
Biseswabi Debia 

[I. L. E.,6 Calc., 243: 7 C. L. B„ 420 

27. Sale of right, 

title, and interest of zemindar — Impartible primo- 
genitor y zamindari — Interest talen by purchaser. 
— In 1873 and 1870, portions of an impartible 
primogenitary zamindari, which were in the posses- 
sion of a lessee frem the zamindar, were attached and 
brought to sale in execution of decrees against the 
zamindar. The puTchase-mouey was very inadequate 
as the price of the full ownership of the property 
(subject to the lease), hut what was sold according 
to the sale certificate was the right, title, and interest 
of the judgment-debtor without any restriction. The 
judgment-debtor died in 1881, and the lease having 
run out, the purchaser now sued in 1S93 for posses- 
sion. Held that the plaintiff must'be taken to have 
purchased an interest foi the life only of the judg- 
ment-debtor. Abbot, Aziz Khan Same i. Appa- 
tasaaii Naickae , . I. L. B., 22 Mad., 110 

28. — Sale of rights of 

deceased debtor ichese representatives hold certifi- 
cate of administration.— In eases where the right of 
inheritance really vests, the purchaser of the rights 
of a deceased judgment-debtor, whose representatives 
hold under a certificate under Act XXVII of 1SG0, 
does not acqnire the entire estate, but acquires it 
subject to all legal and equitable rights of inherit- 
ance. Sham Coouae Rox t. Juttun Bibee 

[14 XV. R,, 448 

Eajkeisto Singh e. Bungshee Mohun 

[14XV.R., 448 note 

29. — — — Sale of zamin- 

dari rights — Budding appurtenant to zamindari 
rights. — The “rights and interests” of a zamindar 
in a certain village were sold in execution of a decree. 
At the time of the sale a certain building was his pro- 
perty gild zamindar. Held that, in the absence of 
proof that such building was excluded from sale, the 
sale of his “rights and interest” in the village 
passed such building to the auction purchaser. Aiiu 
Hasan r. Ramzan Ah . I. L. R., 4 All., 881 j 


SALE IN EXECUTION OP DECREE 

— continued. 

7. PURCHASERS, RIGHTS OP-co»«n«ccf. 

30. Sale of house 

and lands to different purchasers — Decree-holder, 
Purchase of land by, and sale of house to, third 
person.— Where a decree-holder who had attached 
certain land and a house upon it caused tho land to 
be sold in execution and purchased it, and then 
caused the house to he sold to a third party, — Held 
that ho had purchased the land on which the house 
stood, subject to the right of the person who bought 
tho house to have it continued there. Mookta 
Soondueee Chowdhbain v. Met noon an at ir 
Ghose 22 W. R., 209 

33, Sale of pro- 

perty icith incumbrances — Bight, title, and interest 
of debtor.— The purchaser at a Court’s sale boys 
only the right, title, and interest of the debtor, bur- 
dened with all valid Hens 6Uch as a previous san 
mortgage. Hathuradas Ilanchcddas v. Kalia Khu- 
shal, 7 Horn., A. C„ 24, and Chintaman Bhaskar V. 
Shi tram Hari, 9 Bom., 304, followed. Kanchod- 
das Daxaedas r. Ranchoddas Nanabhai 

[I. L. R., 1 Bom., 581 

82. — — ■ — — — — — Interest adverse 

to judgnieni-deltoi — BJJ'cct of sale — Incumbrances 
by debtor after attachment. — Under an exeention 
sale, the purchaser, notwithstanding .that he acquires 
merely the right, title, and interest of the judgment- 
debtor, acquires that title, by operation of law, 
adversely to the judgment-debtor, and freod from 
all the alienations and incumbrances effected by him 
after the attachment of the property sold. Dinen- 
dbonath Sanniad r. Ramnumab Ghose, Tabak- 

CHANDBA BhETTACHABJKE V BaIKAMNATH bAN- 

Niab . I. L. R., 7 Calc., 107 : 10 C. L. R., 281 

[L. R., 8 L A., 65 

Bhugoban Ch under Doss r. Law, a Thakoob 
Peeshad .... W. R„ 1884, 359 

33. Sale free of 

decree-holder’s interest— Beservation of rights . — 

V hen a judgment-debtor's property is sold at the in- 
stance of tho judgment-creditor, the sale, whether 
directed by the decice or not, must be a sale free of 
the judgment-creditor’s rights in tho property, un- 
less these arc reserved. Doobee Chund r. Gowda 
Begum 24 W. R„ 263 

See Dubeab Sibkab r. Keishna Kumar Baksh 

[8 B. L. R., 407: 12 XV. R., 303 

34 Prior right of 

former purchaser at unconfirmed sale— Lathes . — 
The purchaser at a Court’s sale Inns only the then 
existing right, title, and interest of the judgment- 
debtor, and therefore ordiuarilj takes, subject to tbo 
prior right, contingent cn confirmation, of a former 
purcbnsei, though such former purchase be confirmed 
subsequently to his own. Quare— Whether the case 
might not bo different if the delaj in the confirmation 
of the foimer puicbaso were accompanied bj great 
laches on the part of the first purchaser, or bv other 
special circumstances. Konaba bin Matiadapa v. 
Janabdan StiKDEV . . .11 Bom., 193 
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BALE IN EXECUTION OF DECREE 

— CMiK***/ 

7 uruiA-n* rioiiis of— »»*■•«<* 

33 — Effect of Mlo - A y “ e f 

tiatrr a. nayarti oil* yarckaitr ly |r.r ife 
talt—riykl at agoinri 'kargt* an trial* •** - 
A purcbuer «t a j id ml aalr u la * p-ait-oa oufrrvit 
l;<mi tl.t of * m r rcrnitoUllK of tLe Od pro* 1 
prifl or or cl ft who rom . la by * tolunlary tale 
made by tbe l.ttir A judicial wit tran.frra lo tbe 
pnrtlawr tlcpropcrtrof tbe jadrmmt-de tcr»g» net 
the debt re will and place* tic purduuet n a 
higher jo» two than lliat wl eh l* • jail, BildilJr 
by wit pmateal t nation noil c tiler on biro '•orb 
o purtl=ucr !• tmnprti nt to defend b « poefcwn n » n 1 
title by ibowi-v tb»t the rbarge whirl it l. »oo,l l to 
CaUUi.h 0 -» ait ll j t »t»te u fraudulent on 1 re la. » t 1 
and thenfure tend, OottBtO Mttl » s n«**oo . 
Kirn . . 2NW,C8' 

30 lartkat* anUttt 1 

lo itttrt for tilt loroto! ravt A d ere* IrJ.lr 
lint in ittielcd r Ttiin property is lb« ciecut *m I 1 
a d«crre 1 «i priced «« <1 o yrc*er The 
lolil.T *U * r ferrni to o mil ia t end o limed o 
drrrre for the ulc o' tie property n nlufietloi I 
cf the former pndgmert Jeo* A then tied the 
jod/m " tn'twlor foe tie ritnro cl crrtola alleged 
eonild ration tRonry and o'tmuud a d.rrrr ii (l» 
eoti a f *h cl be b on.lt to aalr and teeo-ne par* 
t bucr cl t)e tame properly if wh eh the file bad j 
been dimed m tlovr mrutioacd. Ill Id that A 
crnld only pnrrla>e tie property .abject to the drorro 
for ode, and that tie trantvf u>o» •ub.f'inent to that 
derm bad no effect to iliate t* rff \l%rmn flat 
* Bc.Joo 1.M B N W„ 160 

St* ftooaai Brtan r 1‘iujinarr* 

(4 K W„ C 


****** Itfort drrrtt— An onrt oo-i«irrhMrr ran 
qoeit m the Ira xdahvt act* and abenatioai of the 
oil proprietor in fraud -f tie decree Jlaicnoo r 
Rowa*D 3 Agra, 15 

® rtU i* or « 1 duu trw e , C 2i 

Sa -. ~~- frtndml tnt 

enord, It, git of p.rrtewr to tetrad rt - The 
loerm fe.eM Of * parebavr at a tale In euvrtl-n cl 
ndfrreei.net bound ly aa award in fraud ef tin 
donee to at if h tie Judgment-debtor. wrre partite 
AMi-rnr t Kao Klus Pisnn 7K W, 36s 

39 E.jit of per 

earner to irt an dt detdt —There ia no authority In 
lie prottmtiou that tie purr burr at a aale In tireu 
w 01 V*?!* 0f lh * r, » U ' llUe Inter rrt of th. 
JudBTMUbtKbtor arqoir.e lj th»t jmrcbaw tc' 
mmly the night title, aad intertit of the jnd.-meta 
mwltwi tie ladpoenberedito 

fn« dud tviM W I*'* 11 ®* the TaJidit j e 
“>,T 'i“ ?“* 5 had hem prericmily made, erra i 
Eik S^ut 1 ' Jda/meut debtor Lnmlh Liu. 
Eiu Scsr* Liu, «. Los . mb Boon 

40 {18W.K..S 

folo e-Jforfyaje-CoreM,, not *T 


SALE IN EXECUTION OF DECREE 

wnln«A 

7 I U.Cf/ASEBS, J: I DELS OT— eoa/,».ei. 
gaie a eurt^age to /I of rerufa r rt> l wl J' u * 
a, run y fo* owiney Ic't «ud roirnaoted not to 
a- cbm t tie property by pft l>ra, palni. cr oftcr* 
wt»e, It alirbkaa m!„U be raufc.nl to lS,e eibti-g 
an cal au-tt of the fr p-rty A inlaeqUefly 
ptantnl a palm to C 1‘ o lamed a dtrtte afeieit 
A ftr tie amruof ef the Ida. ml the fWjwV 
»»« mid to default ol piytue-t. l> »aa the pur- 
thairr at tl e aiftlon laU lit ' J that l) etwld 

maintain Ut atu* agals.1 t to art tilde the }«t&i and 
far luannon > lUlIl) Mean Dill t UtKlM 
* »:j tun . IB L.B, A.C,U2 

S C I1»ojo Knooti* I*o«» u * Mtooxio 
.-ctrty . , 10W. IL,16i 


(tj luUtlll. 

4L — — Right to e»teraent*.-Tte 
rule that the rl.bl to raimniti ft t with the 
J rrprriy ulro K.IJ by the irnier l mult applirta’fcJ 
• bru tie property l< aoU by tie t«rt la Hreula'O 
c! a drerre a k aUit b ta lit *1* Jltoata h*»‘**» 
r llru Lat-rcta l/Ommt . K3WIL,6d3 


(e) 


4". Right to emblement* 

y*gt, Safe a»f»r — Oa tbr ltth ef Jely 18*0, £ 
obtained a iWrre t{ra u.t ll dimtiag l> to pay 
tbe anaeiat ajf taeed open • mort.-age of It* lakla 
wttlm *Ji nantU from the date of deoiw or, la 
default of payment U.* land* to be tol I »i l liberty 
b. U to bid at tbe nlf. Default l*»*i-g beca made, 
the land, wire .old oa Ike Slit of Jane 13*7, tad It 
lieram r tbe pmrrkatrr At tbe time e* tbe tale the 
land, were it tie •■eeupatic.n ifii tenant. Under an 
agTtftnrct to put to l> a tuouty of tie rrojw. Ua 
the 22th Jbeemler 1877 J'.aadhiT JnJ^mtuUtrcditnr 
of 1), attaebnl tie erop. on llx>»<“ lau 1. whirl had 
been rut aai ilrmJ bj l/» tecaute .lore the date 
rf tbe nle Jltld that by tie aa.e to £ all right, 
title, and Iclrreat of V inr'uiCnr tu right to tie 
noety of lb* crop, in tbe ha id. of hi. tmacl* patnd 
to O, and no rewdual n B ht remained la /> oa which 
J * eieeulion (mill operate tie crop# pot hanirg 
been actually carried away and appropriated ly l>. 
Layo MoBtoict 1U»* or l»Dia r t un»c Gonyo 
PariTsa* . . . LL. IL, 2 Bom* 370 

43 troy itanJ'Of 

*• lend told in tztcoUon of a dterre olt 4 <tt J t j a 
nottjojtt I. ys.ieen'w.— A mortgagee In pownnoa 
»nrd on In »mt,age and Jiattep ollword a c'rrree 
brought tbf laud to m)c la t .ecu non aad th* (xrco- 
tion-purclaerr waa placed la jownuon. ii, 

mortgagee wa. not entitled to retorcr from tl* nrm. 
two porrhawr fie Taine of tbe then riaoding tr^’ 
F imujci T SiMjarra . L L. IL, 13 Mai, 15 

(d) Jttwr. 


for for**r pro fr l t t or afu 




■Jitnu yam 
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SALE IN EXECUTION OF DECEEE 

— continued. 

7. PURCHASERS, RIGHTS OF — continued. 

of purchaser. — The purchaser of a zamindari sold 
in execution of a decree is entitled to all the rents 
accruing duo from the date of his purchase; and 
if the tenants or rniyats, after having had notice 
of his title, choose to continue to pay their rents 
to, or for 'the use of, the former proprietor, they 
do so at their peril, and cannot plead such payments 
in answer to a snit for rent by the new owner. Cor- 
rector or Rajshahye v. II h rsoondery Debra 

[W. R., 1884, Act X, 6 

45. Apportionment of rents — 

Purchaser of share of estate. — A purchase at a sale 
in execution of a decree of one of several estates let 
in one patni is not hound by any agreement between 
the patnidar and other zamindars regarding their 
shares of the entire patni rent. Nor can he claim 
from the patnidar as his own share of the patni rent 
a snm bearing the same proportion to the whole patni 
rent as the sudder jumma bears to the sndder jumma 
of all the estates let out in patni. In order to obtain 
redress in such a case, either the patnidar or one or 
all of the zamindars may hn\ e tlicir fixed patni rent 
properly apportioned among the several zamindars 
by a civil suit in which all the zamindars should be 
parties. Pobesh Hath Roy r. Bishroot Lett 

[W. R„ 1864, Act X, 16 

(e) Reversionary Interest. 

48. Reversionary right of 

grantor — Property liable to attachment and t sale 
— Grant to Hindu widow for maintenance for life 
— Act VIII of 1559, s. 205 — Civil Procedure Code, 
s. 266 (l-'J . — One A', the sole owner of a certain 
village, had a son J. J had two wives. By Ins first I 
wife he had a son XJ. J’s second wife was G, by ! 
whom he had a son whose widow was AT, the defen- j 
dant in the suit. J died leaving XT his son, G l 
his widow, and AT his son’s widow, and on his death j 
U inherited the village. Prior to the year 1874, U \ 
had made a gift to G of 105 bighas situate in the | 
village. In 1874 the rights and interests of XJ j 
in the village were sold by auction and purchased by | 
T, the ancestor of the plaintiffs. G by a deed of gift , 
conveyed the 105 bigbas to AT and ultimately died on 1 
26tli January 1883. Plaintiffs then sued to set aside 1 
the gift and for possession of the land. The learned i 
Judge found that the land was given to G in lieu of j 
her maintenance, which she was to hold rent-free for ’ 
her life, and that she had been in possession thereof 
for twenty years. Further, that 17 had the right to j 
resume the land and assess it to rent on the death of j 
G, and all the rights and interests of XX in the laud ’ 
were attached and sold in 1874. On second appeal it j 
was contended that the interest of U in the land 
at the time of the sale of the village by anction was 
in tbe nature of a mere expectancy and therefore 
could not be sold and was not sold. Held that XT 
gave to G the usufruct of the land for her life 
in lien of her maintenance ; that after the gift the 
interest of XX in the land was of the same character 
and carried with it the same consequences as the 


SALE IN EXECUTION OF DECREE 

— continued. 

7. PURCHASERS, RIGHTS OF — concluded. 

reversion, which the lessor would have for land leased 
for life or years, and analogous to the right which a 
mortgagor who had granted a usufructuary mortgage 
n ould have ; and that XJ had a rested right in the land 
uliicli was capable of being sold and that right passed 
to the auction-purchaser at the sale of 1S74. Koraj 
Koonwari. Komul Koonwar, 6 IV. P., 34; Pam 
Chunder Tantra Das v. Dhunno Karain Chukar- 
batty, 7 B. L. P.. 341 : 15 W. P., F. B„ 17 ; Tufas- 
cool Husain Khan v. Payhunath Pershad, 7 Jl. L, 
P-, 1S6 .- 14 Moore’s I. A., 40, distinguished. 
Kachwain r. Sarttp Chand 

[3. L. R., 10 AH., 462 

(/) Stbidhan. 

47. Malabar Law — Personal decree 

against karnauan — Civil Procedure Code, s. 335 . — 
A sued for possession of certain shops belonging to 
a Malabar tarivad, which had been attached in execu- 
tion of a personal decree passed against a kamavan in 
a snit for a private debt. In the execution proceed- 
ings, an objection petition was pnt in, stating that 
the shops were stridhmam and was rejected ; and the 
order of rejection was not appealed against for one 
year. Respondents Nos. 1 to 4, the husbands of the 
persons who put in the objection petition, were 
in possession and were now sued for possession. The 
plaintiff was assignee of the purchaser at the execu- 
tion sale. Held that upon the factB found the plain- 
tiff acquired nothing under the Court sale. Achcta 
v. Maxotave . . I. L. R„ 10 Mad., 357 

8. ERRORS IK DESCRIPTION OF PROPERTY 
SOLD. 

48 , Subject of purchase — Certi- 

ficate of sale, Description in — Obligation of pur- 
chaser to see that certificate is correct. — It is the 
business of an auction-purchaser to see that the sale 
certificate conveys to him what he supposes himself 
to have purchased, and it is not open to him to adduce 
evidence afterwards to prove that he purchased any- 
thing more than the certificate shows him to have 
taken under the sale. Peabee Morten Mookeejee 
0, Gosto Dehart Det . . 28 W. R., 104 

49. Certificate of 

sale more extensive than decree — Pight of purchaser. 
— Where a decree-holder obtains an order for the sale 
of the judgment-debtor’s interest in certain property, 
and, becoming purchaser at the sale which follows, 
receives a sale certificate going beyond the order, he 
cannot avail himself of anything in tbe certificate be- 
yond tbe order. Gowree Khmer BnurTACiiARJEE 
r. Sheet Chender Doss Biswas 22 "W. R., 408 

50 , Subject of sale — Discrepancy 

between notification of sale and sale certificate — 
Pight of purchaser.— Where on an execution sale 
there is a discrepancy between the conditions in the 
notification of what is to be sold and the certificate 
of what has been sold, the conditions in the noti- 
fication are to be taken as of superior authority in 
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aM w -th the confiirtme claima of Innocent third RC,800-4-7." hot iflnrod. rrfcacd to p«fom 

rtir™w7m ar«ct«d by U» wmtKH.. tbe contract, and — ned fcrB* apecife prrtorm*n«. 
^execution of * decree for arnar. of rent, an V»l» The plaint to tbia nit atated that tbe lobject-matter 
atiun waa made for a nU of tto t-cunte for tbe cf the e-cmttart *M the “ entire talnkh II, jamoa 
airrari of which the decree U hra ortatovd. A Rd ,>«>-*• 7.” nml the decree which the purchaser! 
notification <ru lined rorportin^'to be a .a!* proc!». obtained for the apeeite performed ce of (he contract 
metioa under Art MU o*» 1859 * 243 end to referred to iti mbjrrt-matter to itmtler terra*. Iteti 
pnrmenee of tut ootificalite tbe tale of tbe right, to a nut by the purchaser! for the pcatetiloo of the 
title, and interest of the lndgiaent-dchtor took place ( alluvial tut hat that the term* of the mortgage were 
Jltld that the tenure did cot pa»i tj tLat rale, l nfflcintly romprehciuive to include that metal, and 


Hot* ilhatandins that tbe tale cXrtififate rtatrd It 


Intended hr the entry of the jornma of 


the tenure itielf which bad bceiA^olA Vu Cbcbs rubai B, etclarite of the Jamma of the allarU 
E*K c liOEiBD Cnc jdi» llor.cie’piK mehal, to delude tha latter from tbe mortgage, the 

\(ICL.IL,460 | entry of the jumnta Utog merely dnenptire. AI*> 

g, _ \l/iKfcim plica of (bat thr alluvial mrhal paajed to tbe wactiou-pur- 

i „„ij t.._i, „r ™«i,..,rl a In uiuftc i chsecr at the anctlon-aalc. under tbe worda " attached 
fee.,, .old-iylf o/ p«re» aierl f » ^ ^ 


freer « l#M — KtfM of pareto.rrl-ii in *auu. 
tion of a decree aguinit B, canard the sale of 
tenure styling It a jote jonnna. t, the ruprri 


he aile of a | toehah" Alao that the tale to the plain. Iff « paawd 
tenure atyling It *" jote jonnna. U, Ibe inferior > the alhtU mehal, the «orda - the entire tolakba*' 
umindar puFcbaaed the tenures a a.'h for t«900| I «fcicnt to Include It the entry of the jam™ 

but fading to pay the balance of the purdhaae-mooey, f “‘bal B to the sale contort, 
the tenure with the tame description waa refold, and being merely deeeriptlre Owmlo Au 

(purchased by C for one rupee A, on ducorerfag I [I. L. It, a JUU ‘ at 

nil m a take in baring advertiied the property u a 

jote-jumma, when in fart It »»■ a abamilat talakh (a 9 JOINT PROPERTY 

more permanent and valuable bolding! caused a tale ! 


• right) and intereata to the ahamlUt tain l h, | 


- Bale of Joint property »» it . 


id that C conld not be crunderrd an innocent pi 


la entitled to an ripnal ibare with A, the toterrat of A 


’ ,tk ' 1 V* J arch “ M , nna r tie SinritiHin SranaH Brctticb**«* « one- 

I • ew.n,4 53 

(7W.IL4 64 - Bol ° ngbt of member of 

ro n . 1 joint Hindu family in undivided property 

nofr/caf.oa of S*l, ..dec .cXTeSCe - I *? &' 

Ttodor a ,J fvrrlairr -Theproprieti, of a talakh I ke * *^' "** " “ l “«“! 

and mehal did B a.««ed with rerenue at bon of damagea for a tort.of (he .hart of umfiv.dcrf 
P6AOae-7, to which certain land, which had been to whmh. If a part tmn took place^a 


lomMd into a aeparate mehal and aliened *ith 
rerenna at RS S, me rl gaged it in the*e terma “We 
agree mutnally to mortgage the aatd Ulnkh II, and 


judgment-debtor would be mdiiidoally enutleeL 
Such damagea la the cotta recovered conatitute a 
jffdj-mcnt-dpld, is reepeci of ahich the judgment- 
1 cRditor’a riglta are the aame aa thoie upon any other 


wlole 0! the toon tab* original and appended, jieiding t/isl 9 ATTiaravi Oxaucrt 1 Mad, 471 

aniSSSr^wl,^ ? * 7 ‘ JM ,PeSrtn.^BlhJrpiupwty>-^Si4. 

n? . kU ’ w * tfr “ d f«««t produce high and decree e S ai»,t mi of, enrol partaeriVa mercanlxU 
r a!lU * Ud Und - jtrm Right a3 aiJ, rortoeSip fnp t rl7™ 

IO ?. ‘ f f" F r °P r,rttr I prauaeory, waa brought by C againrt -A. aa mana-er of a turn 

»oy right or ind alro again.! tlSfrm iUdf , ” eod'a decree w.< 
Sr^lTtokh T I P ”" 3 of two pwetnee, to 

attached mehal and” 1 T V < B > *” EOt .a 

tog there lo,” waa aold ra iv, f 5 ** 1“ «ecutioo of the decree, the right, 

enlorcng the mortcaec TheLrt^w^.ti mtmrt of A in . aUbte, which in fart 

•tnently contracted lo ^ **»< •** to ‘b* fUmtilL la a 

entire laluih B, .nit brought by tbe plaintiff agaiaat £, the other 
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partner in {he firm. to record P 055 ^ 51 “ bctt a posi- 

porty.-HeW that the ptarftf « partnership pro- 

tion than a purchaser at a . ■« gainst ft single 

perty made in cxecut,°n of a decre ? ^ ^ a 

partner, and that be could ^^ t . debtor) to whose 

partial partition, wbichtbJU^^^^^ becn entitled to 

right be succeeded, "°" 1 . t - ff coldd do was to bring 

"otain. AH tbat tbe 0 f tbe whole con- 

a suit for an account and n ia t. Interest in tbe pro- 

See Kbshav Gopab Giote v. ^ -g onlij 165 

50 Property «*«SS5SSK 

Share of one of * ever “l t °°'*Xshare, Purchase of. 
Hindu family — TJnascerla share of one of 

-In tbe Bombay Prmdc J f Jj ded family in tbe 
tbe co-parceners in a Hind be seized and 

ancestral estate may before pn £ in Ws K f etim e. 

sold in execution for the 8 ®P“ r gained share cannot, 

Tbe purchaser of such an unasc gg . on 0 f any 

before partition, insist on Wc { cd family estate, 
particular portion of the nnd'Vi ^ ^ 

and he tabes any such B X c tinc the family estate 
charges or incumbrances ai ”J toc bment of a co- 
or tbat particular share. T “® a 0I)Cr ty under an 
parcener’s share in tbe fan, ' ly J; J^gt tbe share, 
ordinary money-decree f BTlo f u \ bc S f ud ^ment-dcbtor in 
right, title, and interest of the b ft nd de- 

sucb parts of tbe family P™?® p y d - tor ca n specify 
scribing them') as tbe judgmen and interest, 

and against tbe share, Jielit,. t « . 1^.. TJdaeaw 
' in all other parts of the family P I -q ;g OI n., 76 
g n4 «j t ,.B«uPiW l °*\j__,'j jUa ekm e »t and 

57. ~ ~~~7\Z. era l co-parceners 

sale of the interest of one '■ °J , 0 ne co-parcener. 

. intheunitwledestaie—Mortgag P famUy mort- 

_ In 1848 two members of a"’ 1 " of tbe ancestral 
caged some land forming a poru , . . d n decree 
estate. The mortgagee, harms: 0 f the 

in 1856 on bis mortgage, cans , old ou account 
mortgaged land to be nttadied und ^ mortg ?or s 
of tbo right and interest of one ^ brought by 
only on 24tb January 18/1- 1 m ber of the un- 

tbe purchaser agninst a tlnr guntas then 

dividVd family, in mhose p^sim tbe^^ ^ pr 
were, to recover tbe same from b and interest 

perty of tbo mortgagor _wlios ,, p e ;d tbat the 

therein bad been attached an ^ ' the sbn re of the 
purchaser could tabe no m bad becn attache 

co-parcener whose lntcres might be defined as i 
and sold, though this c mad e by b.min 

existed at tbe time of tb > ™° T c BnAS KAE Shae* 
1848. PABPUBAKO ApANBB . JJ. BotU- 
tsmr ■ • 1 ioiut tenants - 

58 Property °f 3 7 » irf 7/,n(7- 

Share in joint family T £ '^rlZhaser.-^^ 
house- — Service in a family 

the interest <jf ono of several 3 


SAIiE IN EXECUTION OE DECREE 

—C °’o , "jOINT PBOBEBTY — continued. 

dwelling-house a entitled 
tenure is cold in^ - > dwelling-house with the 

to joint possession of the ^ ^ B t tQ gllore ; n the 

other shareholders, and fatal Roy v. Soma- 

service rents. Kowar B j ^ g w% JL> m go 
sundari, B- A. 1C-, . „ TH Biswas v. Base 

commented on. RaJAOTKASTh ^ Ca lc., 244 
•Uath Neoox • ' 

Sefi BSHAK CffCKEBB BABBLE*. 

Baneejee . 


59. 


Property of joint tenure- 
ijo* — — one °f several joint 

holders — Decree against one h J decree -In cxe- 

sharers—W ccl °/ sa ! e 1 "f o ol several joint holders 
cution of a decree °S al ° s tb at what is sold, and 
of a tenure, when it s ^ ^ jud?men ^ 

intended to he sold, is confined to that interest, 

debtor only, the Bal ® S have sold the whole 
although the decree-holder mg or a uhough 

tenure had he ^^“Sed possession of the 
the purchaser may ha 1Ju * t if, however, it 

whole tenuro " nd ? r - „ n ^f^ de btor has been sued as 
appears that the £ the whole tenure, and 

representing tbe 0 ' vnt ™ 1I ‘ rtl to bc of tbe right, 
tbat the sale, al t bougb pnrpo^ „i t _ (i cbt or only, was 

title, and interest of tli ^ itj , 0 nght to 

intended to be ’. ft "j tbc tenure, the whole tenure must 

operate as, a sale 0 ed by the sale. If t, ’° 

be considered ns bavun P J f tbe proceedings, 

question is doubtful on the tace^^^ ^ ^ m t tcr, 

tbC , C ° t r to m thc S or language of the proceedings. 

jeoEae Sikgh *• Gu.kga 1T.rshm>^ 0 Cal(J<> 99 b 

See NITAXI BbhakiSaea ^g^^calc., 677 

GOXIKPA SAHA - • • HAEI BASS 

and Aketkda Kumee ^ a ^ R ^ 2 7 Calc., 545 
Haeuae - • J f joint family 

60. f r S!o,L O fpurchase-mone 


Property of joint , 

i -»4 • 

which was not a noccssi y, ^ n5ed to satisfy 

upheld, even though the P u nl0 . icy was bor- 

anotber dccr ® C °^ The parties suing f« 
vrwvrd on ucccssit\. c«i1r> arc bound to p^y 

-meat of such invalid executm ^ dcW as would 
tbo auction-purchasers so mnci BnTn0 Peesuap 
bave been aburden ontbe^statc. B^ ^ ^ 81 
C.BASISXONAEA I EPAKPEX^^ on<i ^ 

af^inst harnaran ^^ey-TccKC obSined against 
V - s toZti Wnavau ^ 


execution ^ 

a person who happen ^ • attached and sold, 

bar tarwad, the t^^^ale obtains noth ng, and 
a purchaser at an an b tber the purchase was 

in such a ease the question - g not material. 

made hot* ^^koubiAchea- r. KESATinmouA 
EnAXAcnAA-TOATHin ivoinu- 6 Mad., 201 

LAEsnui AsniA . 
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8 JOIST rBOrEBTY— MirfMwrf 


9 JOIST rUOPEETT— eontinaed 
plaintiff ni entitled to recover hu share of the pro- 


iroiier—Sali odrer/uenest *«fcr deem oyoisrt ’ IXTty without pu> in? ha .hare of the mjrtgwge debt, 
t»Urc proper!? - A rmnor brothe .lute in a joint | and that it wu immaterial whether or cot the 


family Vatate was bill net liable under a rale edver. gage «u executed to discharge a pnor mortgaie debt 
tuement whch r.f red solely to the rights and , of the father SCBEiiturrirrAS ^ * buniu 
mterrats of his elder brother, who did not repreaent JUjirinu . IEE ,6 loaa^ LSD 

bun (bough the decree wua apaiu.t the entire pro- | g 0 _ Execntien of 


perty Fi* locHtre Sum r Ux^o Poobxa ‘ j ec .„ t OJIIJM f cut Irotier —Eigite of other 
D08SIE 1 T7 II, 144 | i rof>ier , _ j purchased a 10 biswat »h»re in a railage, 

SmE Pot r. Onttt Tot 10 W B., 241 1 purchraed a tillage, both of which properties 

were, »• the time they were respectively purchased, 

Q 3 Mortgage for i mortgag'd to aecnre one debt. J died tearing four 

legal neretsilg ly managing IroHemf joint family sons After J’« death T, whose village had been raid 
—Safe <• ex-evho* of decree oltoxnrd against in execution of atffcrre for the rate of the m rtgaged 
mortgagor olme — Eights of pnrrhaser nni other property »ned E, eldest sou of J, for rateable contn* 
member of joint Jamily.—J, the managing member butmn in respect of the debt aeeored by the irortgigr, 
of a joint Hindu family governed by the Slitalshara and he obtained a decree for R210 and coats. anil 


law, for jo nt family purposes and local t 


ity directing the 1 0 biswai .hare to be rail m altiafac- 


mortg»,edth« joint family property The mortga ee tion of the decretal amount. Up-n attachment of 
subsequently toed J alone njon the mortcage ob- the share n execntionof the decree, the three younger 


thereon rta sted the purchaser at the auction sale in 


the amt input This objects »» disallowed aa made t< 


e and the aale in execution of the decree too. place 


hu endeavour to get possesmn In a init by the The aale eert fieate showed that the property raid 

jrarehsaer i"am*t B and i UtU that E's irtrrest 1 wai "the right* and Intricate" of B in the 10 buwaa. 
in the jomt famly pr petty wa« unaffected by Ibe The three younger aoos of J subsequently broight a 

decree paused m the mortgage .nit and that the pur- auit to establish their mht to 7» buwaa cot of the 10 

rhaaer was rot entitled to the rtl if he arogbt at and to eet aside the aale t- that extent. Otld that 

regard* hu thare £«fnrmaai»a«*<ra v Sthrama- the tharea of tho plaintiff, wera unaffected hy the 

aiyoyyca I L T 5 S!ad„ 123 fo lowed Aniuuc aale and all that pxued thereunder to the purchaser 

Bor r Erast Ror I L R, 11 Calc., 293 waa the Si buwaa ahare of the jidgneeWebter 

..... The plaintiffa were not bound by the decree In a auit 

mriolltr oft, mi! . r morel* ^/^T*** ev 5 * h» «hiebthey were not parties and by atale to which 

rr.„f «.J£of 9 £ir? s °f ,r , rft *w «*!«*«»• ■« «* »f the to™, 0 f ».« 

E^U oT^taier ^ a Z r * , ‘ «“* F°* forward l ’ drf “ l ,hpm Sc »* 

n ndn °{£uZ 0 T K ’; »»* tlL c Tare. All . LXuE, 6 AIL, 362 


prOTe that the debt for which the property waa sold ] ti bo odd should hare been left an open ques- 
was contracted fee famDj parpraca by the manager tion for adrudical on in a suit between purchasers 
of the family tawrour « SiBtratni ' a. .a *. 


tlalmmg right therein. Bm >*0 


P. 1^ IL, 6 Mad, 12 Scrsn r Dwaail D*ts 1 Agra, 169 

65 — In is undivided ®®- Sale of aneritral 

Hindu family ronnatmg of two brother* the elder, J*"'’* Z']* T,> '* ,Iee ' tu >* B f *eec« ogainxt 
•hoe managing lb- property don np (he minority of fatter— Delay im tapeori,*? t*U — A son’s inter- 
the younger erica ted a mortgage 0 f e*t may pasa on a rale of ancestral property fa exe- 

m renewal of a farmer mortgage, executed by bu v n t> An o{ • monev^ecree against hit father, bnt 

bwcortiWcer ai security for mroeys lent for pur whefuer ir hoes or hoes not pass will “bar- to he 

pea« suther i» moral nor Illegal. The mortgagee determined by the circumstancea of each case 

trvcgbtt^'ke 'Wr brother upon Hum rtglge’ Df, ‘? “ hrur-inw proeeis’ingu to impeach rales is a 


« a r«"l^»d tho property a 
haYiait brought a sit for 


*cmuutth?Iw k * : a m ^ kn>u£l ' t * wilt for paititma on the sale. B»SO Kosu c HrBXT 

11" ll « alienee of the mort- Eaas IL.B.B Calc, 495 . 13 C L. R, 292 

BS4gcga g^i-W . W-SCI 69 


a Joint ancestral property —Sale of right, Mia, 
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siL13 nr K 33 COTION of jamsm 
~’°T ToisT pbopketv— 

„i interest Xb..m 

and interest of a fatl ^ht ; nCn rred by bun, 

execution of a dec . r t -,tle an d interest of the son, 
passes as well the ri_t > ’ ^ p or an immoral pur- 

where tlvc debt was no inquired whether 

pose, and where the CS the^ father, and that the 
there was a decree apa ^ ^ pr0CfS3 an d sale in 
property was pr°P° - an q hns purchased tho 
satisfaction of the deewe Hon> an ,i Una fide 

estate bond fide under the determining 

paid a valuable and interest 

whether the sale p. t hc debt and not the 

of the son, the nature ot considered. Unless 
nature of the property mus incurred for 

it can bo shown that ; the den^ ^ ^ HlC nat „re 

an immoral purpose, • determined against the 
ot the debt must be held to b ^ determ i ^ 

SOn i^- tlM rii V title ! and interest “ in the family 
property. Paotit Hait Bam *• Mntw ^ ^ n0 

1 light of father 

^ ft *1 T .. «ft»» p 


jcigni yj — 

members of a joint ■ - h d ^-debtor in certain 

title, and interest wMSold in ' 873 . and the 

joint immoveable property w h 0 le property, 

purchasers toolc possessioii ot th ^ tllfir shares 

BHAGWAT UASSA V. GoTOX KVU & ^ R #> 218 

-w*? fe*s'.'£E — •**» 


sale in- execution- oe decree 

— continued. 

P. JOINT PROPERTY — continued. 

right, title, and nurchased at the sale, obtained 

The creditor, hail g P jp e ^ that tho right, 

possession of the who ta ^ p„ rc hased by the 

title, and mter«t of the tat ^ s p arc 0 f that 
creditor was only a right SnnAWAN i . Rtn>r a 

judgment-debtor by partition bv Mad 155 

WsAxn A«a* ^l onfy . dec ree 

against fat her- Attach* «»/»/ g^du family 

suit brought acamst t! oxccu ted by the former, 

and his eldest son, on n a ^“"was hi pothered as seen- 
by which family prop y debt, a decree was 

rity for the ^ Sr oS and his share of the 
passed against tlio f , c EQ pp J n execution 

property was declared b was attached, but, on 
of this decree, family pP^ ^ the attachment 
the intervention of the y g In ft BU ifc brought 

was set aside as to ^ Q f n hl?sli his right to sell the 

j ounger sons shares^ ^ E0 {ar a3 the younger 

against their fathc , decree must be treated as a 

sons were concerned, tto decree m^ ^ ^ ^ 

decree for money ?=«" fc y of the decree against 
that could bo sold in exec Uwaices- 

tlic father was the share of the ^ Mad 3?6 
WAEA f. SlKGAPEinXMAIi . A. 


.t «“ X; U.'-i’k,. pwyj 

s» s jSfc jfstiff jw ~ 

sr Mi '“x«rXto”;iXuy,"»4 

*» <* ''“ rd, " ;y - 
££» .w r “““ X-'b- a- 350 

Jffnchment of 

family r/°y ri J s % Umited'fo ° Merest 1/ fall" *r 
fn n %-ection by ^’’'rf^ona^dccrco obtained 
fgSllo father' rf undivided Hindu family 


— Impartible 

^ j nri — Money -decree against samindar— Jt- 
samxndari M / es tate— Suit by son to 

tacbment and ■ 1 _ RtgM „f pw chaser.— 

recover a ( ler /r money-decree obtained against tbo 
In execution of a money ^ thc crcd ;tor 

holder of an _ V__ cable property - portion of the 
attached certain i s ^ described as ‘the property of 
zaimndari - wbic w by tbe Court and pnr- 

thc debtor. This lla ^ n g been brought by the 
chased bv L. A su ha | father’s death 

son of «>e judgment-debtor » ^ thafc all tlint 

to recover the vrope ty f sfc judgment- 

L acquned was tuc ^ tUcreforo tho plaintiff 

debt r m th p Sivagatiga v. IiAKSnitAKA 

was entitled to recover. SiVaCXAEGa c g 188 

. Joint Hindu 


against the fathm- and tran6 ^ ct;on by which he has 
family m reference lbc j 0 ' m t ancestral pro- 
prof e^sed to charge n lace ; n execution of 

perty, and a sale -^t ancestral property, without 
such decree of fc “ 3 , j^pts and interests sold, the 
any limitation as to r ^ co .p arccn ers are to 

rights and ed to the purchaser, and they 
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SAXE IK EXECUTION OF DECREE 

— co aliased 

9 JOIST PBOPEP.TY—cealtnaeJ 
debt incurred for unmoral purposes of the kind men- 
tioned by Yajnaralhja Ch II, * 49, uad Slant, 
Ch, VIII, i'-clis 159 and one which it would oot 
be their pious duty** sone to discharge. If, bow 
ever, the decree, from the form of the mit the 
character of the debt re eon-red by it and it* terms, 
is to be interpreted ai a decree a alost the father 
alone and personal to himself, and all that is put np 
and sold thereunder in execution is liu right and 
interest in the joint ancestral estate, then the 
auction purchaser acquires no more than that right 
and interest — t * , the tight to demand partition to 
ihe extent of the fathrr’a shire. Is thi* last men- 
turned ease, the co-oparerntn can successfully resist 
any attempt on the part of the auction purchaser to 
obtain possession of the sshole of the joint ancestral 
estate, or, if he obtain! possession may maintain a 1 
amt for ejectment to the extent of their shares upon 
the basis of the terms of the decree obtained against 
the father and the limited nature of the rights 
passed hy the sale thereunder Oirlharn Lall 
a Kantoo Lall 14 B L X 1 97 Deendyal Lall 
<e Jwjieep torsi* S njh I L X 3 Calc, I 
193 Snroj B am Acer t Shio Period Si sit I 
1 L, X S Calf 11 9 Bm etrnr Lall Sstoo T 
Lnehmetinr Smjh LX., 6 I A , 233 Sfattoean 
Chetti r Bony, It V <nx PaaJta Chinnatamhar, 

I L X 6 ilaJ.,1, Hurd, A oral* Sain T, Eooder 
Perlath Slitter, 1 L to 10 Cole , 626 j A'kmii 
Balnatm r Slain n SfoAtn, I L to 13 Cale, ] 
St l Xam BaramLaln Bhanram Pratad. T 7- to 
3 ML, 443. Oo.ro r Nanalc Chani, JTeet/y 
tote*, MU 1SS3, p 191 , Weekly Sot,, MU 
13S4 p S3 I Avporirr t Bona Balia Jinan, 11 
Stoorf, I to 75 Plat Ckaitd t Jf.» StnaS. 

I L B«4 All. 30 9 Ch*m a ,l, tone v Bom 
Prtwnrf. 1 L to 2 All. Si 7 and Ban , „ Bawl 
Smjh t Qei.nd S.ajt I Z. to 5 All. 834, refer 
red to. EisiUiic SI»n*nli Suion 

it X. R, 8 AIL, 205 

78 - — - — - Son’, Imiilifi for 

father, at tit — Salt ej ancettral property— Bond 
fd$ pnrehatiT —By the sale of ancestral property 
In e» emit Ion of a mere money-decree against the 
father for bli separate debt only the n-ht title and 
interest of the father pasa to the purchaser and no- 
thing more and this holds pood whether the pur- 
chaser i? a stranger or the decree-holder himself A 
purchaser at a Court sale cannot set up the title of 
a toad fid, purchaser for T*]ie without notice. 
Xu U nor*,, ad II alrSnd r toiler B eho, 9 n„_ 
60, and SollsycJUad QolaUSond t Bhaichand. 

Boru, 490 , followed. Baisan Ku 
1 Oct » Yt85dST!**T«Hnrr»-fKnorrn 
__ (IA E., 8 Rom., 489 

niter 

ces'raJ estate, to wh^h ha a^'v’^ 7 1 “ rt ,fl ““ 

jomtl, entitled a. — 


SAXE XK EXECUTION OF DECREE 
9 JOINT PEOPEETY— coaii.aei. 

•onreyed hy a deed of gift the whole of hi» interest in 
the ancestral property, including the property under 
attachment, to B lire days after the execution of 
the deed of gift the property was sold in execution of 
the decree of the attaching creditor, C, and was pur- 
chased by C at such tale Ten days after the sale. 
A instituted proceedings, under a 254 of Act VIII 
of 1959, to set it aside on the ground of irregularity 
These proceedings were afterwards continued ia the 
came of A, but rirtuaUr on behalf of the minor B, 
nnder the control and direction of the Collector, 
who bad taken charge of bn estate, and appointed 
a manager nnder Aet XL of 1858 These proceed- 
mgs terminated in 1974 by the application to set 
aside the sale being dismissed and the sale was 
therefo-e confirmed, and C took possess on of 111" 
property In 1977 a suit was instituted on behalf 
cf B, be the manager appofated by the Collector, 

against 0 and A to recoeerl possession of the pro- 
perty, on the ground (1) that when it was sold H 
was not the property of A, the judgment-debtor , 
and (2) tha* the property of a joint Ilindn family 
| could not be sold or aliehated by, or taken in eiroa- 
I tion of, a decree against a single member of that 
family Oeld (1) that th* fact that the plaintiff, 
through his guardian, had actirely wlcrtmed In the 
proceeding# onder a S50 of Aet VIII of JS59, was 
no bar to the Institution of th« present suit on his 
behalf | (3) that C at the sale purchased th* Inter ert, 
whaler rr it was cf A only, and was entitled to 
hate it ascertained and allotted to him on part tion j 
and (3) that although under the Ifitakshara law a 
member of joint family cannot, or may not, be able 
to alienate his share or interest m the joint family 
estate, yet such share or Interest can be tak-n t a 
execution and sold by the holder of a decree against 
. him. CounctOBOr Moronr* «■ llrntui toasts 
Sninu , X X. 6 Calo, 425 5C.X.R„1I2 

78 — - — - — Cseil Procedure 

Cod e (Art Pill of 1959J, , 261— Erection of 
A, ere, lysiuf <* mtmler of a* nndmd,d family hy 
lain of hit perianal l m/tret l in He family ettale 
which mi on iwipartihle eaninian , inch i»Eerr*f, 
ly reoton of hi, death before He tale eoueiitma 
only of th, rent t an 4 profit, then unco] I, e ted — O a 
m sale of the right, title, and Interest in an impartible 
xamindxn. In execution of d erect anunst the xamin- 
dar, the bead of an undivided family the question 
was whether (si only hn own personal interest (5) 
the wV-le title to the rimiodan, including the 
interest of a SOI and successor passed to the pur 
chaser The proclamation of rile purported to relate 
to(s) only l and between the dates of proclamation and 
the auction-sale the ramioXr died. On the argu- 
ment that, this haring girrti n se to an ambiguity. 

tbs Court must he understood to hare sold all that 
it rouhl aelL and that nnder the circumstances, it 

could sell, and w„ bound to sell (») j because th« 
debts, the subject of the decrees under execution, not 
haring been incurred by the late xamindar for any 
immoral purpose, the entire ramindan fonn»d assets 
for their payment in the hands of ha son,— Held 
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SALE IN EXECUTION OP DECREE 
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9. JOINT PROPERTY — continued. 


9. JOINT PROPERTY — continued. 


that the question of whit tlie Court could or should 
hive sold had not arisen. All that required decision 
was what the Court had sold. If (•/) only was put 
up for silo, then that interest only could have been 
purchased. Two Courts having concurred in finding 
that (it) only was sold, in which also their Lordships 
agreed, only that interest passed to the purchaser. 
Pkttachi Chettiak t. Sawi in Vika Pakdia 
CniwATAMMAK . .EL. R, 10 Mad., 241 

[L. R, 14 L A., S4 

79. — - - Purchaser at a 

sale in execution a/ a decree directing sate of the 
v.'hole right, title, and interest of grandfather 
— Assignment Ig grandson « of the same proper! u 
subsequently to such sale, Effect of, — In 1S5S 
S mortgaged certain ancestral property to the first 
defendant for a term of nine years. In 1S64, S 
being then dead, tiic defendant sued I?, the sou of 
A, to recover the money-debt, and obtained a decree 
against the estate of the deceased. The land in 
question was thereupon attached and sold on the 
13th August 1873, subject to' defend lilt's mortgage- 
lieu, and was purchased for the defendant by his 
cousin. The certificate of sale was drawn up in 
accordance with the decree, and recited that the pur- 
chaser bought the whole right, title, and interest of 
.7. On the 3rd August 1882 the plaintiff purchased 
from P’s Eons the share of 11 in S’s estate. The 
plaintiff sued tlic defendant to redeem the property. 
The Court of first instance rejected his claim. On 
appeal, the lower Appellate Court reversed that 
decree, and remanded the case for re-trial. Against 
this order of remand, the defendant appealed to the 
High Court. Held, restoring the decree of the 
Court of first instance, that the language of the 
decree showed that the intention was to make the 
land itself liable for the debt, and not merely S’b 
interest. By his purchase the defendant was to bo 
regarded as having bargained for, and purchased 
the entire interest in, the land. Nanumi Bnhunun 
v. Mod him Vohun, I. L. It., 1 5 Calc, 2 i, followed. 
Sakhakam Sui:t r. Sitakaii Suet 

[E L. R, 11 Bom., 42 

80. — Joint U<ndu 

family — Fraudulent hypothecation hy father — Sint 
upon the personal obligation against the father 
only — Honey-decree, Sale in execution of — Sale 
certificate referrinq to rights and interest of father 
onh 7 in join f family property — Suit hy sons for 
declaration of right toiheir shares — Form of decree. 
— If a person in possession of property which origi- 
nallv belonged to the members of a joint Hindu 
family, of whom the father was one, can produce as 
his document of title only a sale certificate shewing 
him to have bought, in execution of a moncy-decreo 
against the father only, the right, title, and interest 
of the father, then he 1 ms bought noth ng more than 
such iuterest, and he is liable to be compelled to 
restore to the other members of the joint family their 
interests, which had not, upon the face of the sale- 
certificate, passed by the sal-. The father and 
manager of a joint Hindu family executed n deed 
whereby ho hypothecated certain zamindari property, 

TOT. T 


covenanting to put the mortgagee in proprietary- 
possession thereof if the debt should not bo paid on 
a certain date. This transiction afterwards turned 
ont to be fraudulent on his part, as he had no interest 
in this property, and the obligors then sued him to 
recover the debt upon the personal obligation, and 
obtained a money-decree, in execution whereof the 
right, title, and interest of the judgment-debtor in 
certain joint family property was notified for sale, 
and a sale took place at which, upon the face of 
the sale certificate, only that right, title, and interest 
was sold. The auction-purchasers, having obtained 
possession, asserted a right to the whole of the joint 
family estate, upon the ground that, as the judgment- 
debtor was father of the family, the decree must be 
assumed to hate been passed against him in his 
capacity as karta, and that the other members of the 
family were therefore bound by the decree and sale. 
The other members brought a suit to recorer pos- 
session of their shares. Held that, inasmuch as 
upon the terms of the sale-certificate no hing more 
passed to the defendants at the sale than the right, 
title, and interest of the father, the plaintiffs were 
entitled to maintain the suit and to hai c a decree 
declaring them entitled to the whole property, sub- 
ject to a declaration that the defendants, as auction- 
purchasers of the father’s share, might come in 
and claim a partition of that share out of the joint 
■ estate. Per Mahmood, J., that the plaintiffs were 
entitled to succeed on the further ground that the 
debt for which the decree against the father was 
passed was immoral within the meaning of Hindu 
law. Simbhunath Panday aw Golap Singh, L. II. , 
14 I, A., 77 ■ I. L. B., 14 Calc., 572. Deendyn! v. 
Jugdeep Far a in Singh, L. It., 4 I. A., 247 • 
I. L. £., 3 Calc., 19-e; and Hurdey A a rain Sahu 
v. Euder Perk ash Misser, L. E , II I. A., 26 
I. L. E., 10 Calc., 628, referred to. Ravi SAiur 
c. Kewal Sixgh . .EL. R, 9 AH., 872 


81 , — - — — - - Decree against 

father — Sale of ancestral estate in execution of 
money-decree — Son’s rights and liabilities. — A 
purchased the half share of the judgment-debtors in 
certain immoveable family property, at a Court sale 
held in execution of money-decrees against B and 
his brother, who were members of an undhided 
Hindu family. S’s undivided son sued A-—B and 
the remaining members of his family being also 
joined as defmdants— to rccoi era share in the land, 
alleging that his interest was not bound by the sale; 
•but ho did not prove that the debt for which tho 
decrees were passed was immoral, and it appeared 
that A had bargained and paid for the entire estate. 
The plaintiff was a minor at the time of the sale, and 
B was now the managing member of the family. 
Held, that tho Court sale was binding on the plain- 
tiff’s share. Fa no mi Bnlunin v. Modhun Mohan, 
lints I. A., I • I. L It; 13 Calc., 21, discussed 
and followed. Kckhali Beaki r. Kesiuva Shas- 
daga . . EL. R, 11 Mad., 64 

02 _ — Joint family — 

Mortgage by father and eldest son— Death of 

12 K 
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5 JOIST FBQI’RRTT — eoafisaei. 
debt Incurred for unmoral purpose. ot tie kind men- 
tioned by r<y*«*a»jM» Ch II, a, 48. and iTanu. 
Ch. Till, tloka 159 and one which it would nut 
be their pious duty as sons to di tebirge. It, tow 
ercr, tie decree, from the form of the amt, the 
character of the debt recorded by it and iU term a, 
is to tie interpreted as a decree azaiarf the father 
•lone and personal to himself, and all that is pnt up 
and acid thereunder in execution is his right and 
interest m the joint ancestral estate, then tbs 
auction purchaser acquires no more than that right 
and Interest, — i c, the right to demand partition to 
the extent of the father’s share In this Isat-men 
tinned esie, the nyoparcetier* can successfully resist 
any attempt on the part of the auction purchaser to 
obtain possession of the whole of the joiot ancestral 
estate, or It he obtains p ■sseasioa may maintain a | 
suit for ejectment to the extent of their (hares upon ' 
the basis of the terms of the decree obtained against 
the father and the limited nature of the rights 
passed by the rale thereunder OsrUam Lull 
x Eantoo Loll, 14 B I* If, Drradra? Loll 
v J*fdetp .feraia Si*g\ I L. B. S Colt, > 
193 S*raj Bunt Boer T Skto reread Si*yA, 

Z I* £, 6 Colt, 149 ( JUtieetar Loll SaAoo r 
Imehmunr Ssnyb L R, 6 T A, 233 3f*Hayan 
CAetle t So«y its Tim Pa*d, a CAi.sofaiah.ar, 

I It B ,6 If ad, l , Bards Saras* Sa\* T Loader 
Frrkatk Itustr I L R , 10 Cafe, 624 I Banown 
Bahaa , is t Mod,* JfsA.s, I L B , IS Cote , 
nil Bam Sara,* Lolo Bkarant Praiad, I L.B., 

3 ill, 443 Oaara r Nanai Ckanl, Weekly 
Boler, All , X«SS p 194 Weeklp Solti All, 
1SS1 f 23 , Apporstr t Kama Sell* Bsya* 11 
Moore', I A „ 75 Pkal Chand t Ban Si.yt 
I L B, 4 All 309, CAamail, Boor r Bora 
Pratad, I L R , 2 All., 267 and Sens Sand 
S,*tA r O chad s njl, J L s 5 All , 394 refer 
T«d to, Bui Max t Usaanu cijob 

IL L. R, 8 AIL, 205 

78 — San’, tsakslslc for 

faller', debt Salt cj a*reitral property ~Bo*d 
JUe purchaser — By the sale of ancestral property 
In execution of a mere more j-deeree aramrt the 
father for hia separate debt, only the right, title, and 
Interest of the fmtbrr pass to the pnrebsser and no- 
thing more, and this bolds foot whether the pur- 
chaw is a stranger or the decree-holder himself A 
purchaser at a Court rale cannot set op the title of 
a lo*4 fde purchaser for raise wrfhout notice. 
LoUm.ekand II alrk.nd Y Battmr B eter.9 
«J, raid iolkagchand Ool a l eland T BWiaai. 

192 ‘ foil Twed. Bnirail f»v 
Ore e ri«2Ti'cr»UATSirBir»r Kacmi 
nw IT. J x IL, 8 Bom, 489 

~Al,rnl,7. 7 s — ilsteAtkara la as 

KM) er, of? °* J ••r«!t*i*ee, ty H, 

•flee the attjrfiMA «itaksbara law. 


SALE IN EXECUTION OF DECBEE 

9 JOINT PEOPEETT— eo*f.*«*f 
•otreyed by a deed of gift ihe whole of hi* interest in 
the ancestral property, including the property under 
attachment, to B Fire daya after tbo execution of 
the deed of gift the property was sold in execution of 
the decree of the attaching creditor, C, and *n pur- 
chased by C at mch tale. Ten days after the isle, 
A instituted proceeding*, under a. 256 ot Act VIII 
of 1259, to set it aside on the ground of irregularity 
These proceedings were afterward* continued In the 
name of A. but virtually on behalf of the mmol B, 
under lit control and direction of the Collect)', 
who had taken charge of bn estate, and appointed 
a manager under Act XL of 1858 These proceed- 
ings terminated in 1874 by the application to act 
aside the isle being dismissed, and (he rale was 
therefore eon firmed, and C took possess on of the 
property Jn 1877 a suit was instituted on behalf 
rf B, by the manager appointed by the Collector, 
against C and A to recorer i possession of the pro- 
perty, on the ground (l) that when it was soli it 
wai not the property of A, the judgment-debtor , 
and (2) that tb« property of a joint fliadn family 
could not be aold or ahetasted by, or taken in execu- 
tion of, a decree against a single member of that 
family Held (I) (bat the fact that th* plaintiff, 
through hta guardian, had artirely interrened in the 
proceedings under a £5Q of Act ^ III of 1859, was 
no bar to the institution of the present suit on bu 
behalf | (2) that C at the tale purchased the interest, 
whateser it was of A only, and was entitled to 
hase it ascertained and allotted to him on partition , 
and (3) that although under the JliUkshar* law a 
member of joint family cannot, or may not, be able 
i to alienate his share or Interest In the Joint family 
estate, yet such share or interest can be taken la 
execution and sold by the bolder of a decree against 

him. CoLLeCTOaor Moitoutb r Hraiut La*at* 
bjiAHAi L It B-. 5 Cain. 425. SChn^int 

78 - — — — Cecil FeareJ are 

Code (A't VIU of 1359J, i 26l—Ezer*'xo* of 

decree oyararf a nsnier of a* and, tided family ly 
tale of Au per, anal is Uretl <» tie family ettale 
srAici wai a* impartiite tomtndan , ,*rk inter,, t, 
lyrtato * of As, drill before lk t tale roar, stray 
only of He rent, an I profit Hen aneolleeted —On 
a aale of the right title, and interest m an impartible 
tsmindan. In execution of decree, arainst the lamin- 
dar the head of an nndirided family the question 
waa whether (a) only his own personal interest, (J) 
the *Hf title to the xamindan. including the 
interest of a «m and uncerasre passed to the pur 
chaser The proclamation of sale purported to relate 
to<*) onlr .and between the date, of proclamation and 
the auction-sale the aamlndar died. On the argu- 
ment that, this having green nse to au ambiguity, 
the (W must be nnderatood to hare raid all that 
»t nnU sell and that, under the circumstances, it 

SSl* !?* ‘v 4 l f nad to (»)« ths 
debt*, the .abject of the decree, under execut on not 
banng been incurred by the late xamiodar for any 
unmo-al purpsra, the entire aamindan formed a^-t, 
for three payment In the hands of hta son,— if eld 
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9 JOINT PROPERTY continued. 

’ , i b n,n Court could or should 

that the question of what roqu ; rc( \ decision 

have sold had not uns >• jj. / \ on \y was put 

uasv.lmt the Court , lm<l sold n W uW been 
up lor sale, tjicn that concurred in finding 

purchased. Two Con . a - ^ their Lordships 

that (n) only was sold, in 'T)U^ {q tbe pm chaser. 

agreed, only that mtere P y lB x PaKHIA 

Pettachi CmrriiAR r. • - jq Mad., 241 
Cuix>-ATAin>iATt . • 14; j a., 84 

Purchaser at a 

4lt a oTin£lsTof grand/J^ 

'—Assignment by grandson* oj Ji^XSSS 

ftKSS Attain property to the first 

^ , 1 thereupon attached and sold on the 
snm«t 1873 subject to" defendant's mortgnge- 
“«* X ™„S 2 d lor the defendant by his 
in Ttt certificate of sale was drawn np m 
c0 _itli the decree, and recited that the pur- 

“S C^t the whole right, title, and interest o 
9 On the" 3rd August 1882 the plaintift purcli^ed 
r " „ p > 6 EO ns tho share of 11 in 5 s estate. The 
plaintiff sued the defendant to redeem the property. 
The Court of first instanco rejected lus claim. 0 
™l the lower Appellate Court reversed «.f 
decree and remanded the case for re-trial. Against 
Uiis-order of remand, the defendant appealed to the 
HW. Court. Held, restoring the decree of he 
Court of fir»t Instance, that the linguage of the 
decree showed that the intention w as to make tho 
laud itselt liable for the debt, and not merely S 
interest. By his purchase the defendant was Job 
regarded as haling bargained for, and purcuasi 
the entire interest in, the land Mjrmm. 
v. JfodAun Vohun,I,L. It., fa Calc, 21, fo 
SlMMUK SIIT.T r. SlTABAUSUBT^ ^ ^ > 43 

80i Joint Hindu 


OE 


decree 


saee in execution 

— continued* . 

9 JOIKT PBOPB HTY — continued. 

possession th " cof T ^ s tran6iC tion afterwards turned 
a certain dite. ih as bebad , 10 mtcrest 

out to be frau du obligors then sued him to 

in tins property , and t B obligation, and 

rccoier the dcbt "Cee in eSion whereof the 
obtained a money- ’ . tb judgment-debtor in 

right, title, and mtcrcj oj t be j for sal 

certain ir^r^Twhich, on tbe f ac e 0 

and a sale took place title, and interest 

the sale certificate, only r “ haling obtained 

wim sold. joint 

possession, asserted o ronndt hat, as the judgment- 
family estate, nP® the" family , the decree must be 

debtor was father passed against him m lus 

assumed to 1 t hab the other members of the 

capacity as karta, ““‘‘j b tbc decree and sale, 
family 11 ere therefore ou a y 6U -,t to recoier pos- 
Tlie other members ^ ina , rauc h as 

session of no hing more 

upon the terms of the s than tl rlgbfc , 

passed to the defendant at ^ plaiutll f s were 
title, and interest of the i ^ tQ ],aie a decree 

entitled to maintain the bole propcr ty, sub- 
declaring fhem entitled t danU a3 auctl0 n- 

ject to a declaration that tbc^^ 
nurchasers of tlio Iat “ e . . bare ou t of the joint 
£nd claim a partition of that star U ntiffs were 

estate. Per Mahmood, ,L, ^ und that the 

entitled to ^ccced °n the furt. ugt ^ f ll ™ 
debt for which tbc d tb0 meaning of Hmdn 

passed was immonil wi Golap Smgh, L. S-, 

, »«£«•» r Z ,1 cu- OT 

fiif jtx *“ 

— — ” _ tt-nl estate in execution of 
SaU 0f SoX rigbts and liabilities-- £ 


81. 

faiher-Sale oj «»>••"• b an d liabilities-— p- 

“ SA*%& *i-s%r! a? *»? -? 

certificate referring to rights and interest of fa ie 
onljin joint family property -Suit by sons for 
declaration of right to their shares- Form of r ; 

—If a person m possession of property u nicn ong 
nallv belonged to tlio members of a joint Hindu 
family of ubom the father Mas one, can produce ns 
his document of title only n sale certificate showing 
him to have bought, in execution of a moncy-dicrco 
against the father only, the right, title, and interest 
of the father, then he has bought noth ng morn than 
such interest, and lie is liable to lie compelled to 
restore to the other members of tho joint family tneir 
interests, which tad not, upon the face of the si 
certificate, passed by the sal-. The father and 
manager of a joint Hindu family executed a 
whereby he hypothecated certain zammdnn property. 


tbc remaining members or sbare in the Und, 
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SALE m EXECUTION' OE DECREE 
— continued. 

9 JOINT PROPERTY — continued. 
theostitcof co-sinters in respect of transfers made 
by, or execution against, the head of the family has 
been this, ri'r., vv hat. if there ms a conveyance, the 
parties contracted about, or what, if there was only a 
sale in execution, the purcliaser had reason to think 
he was buy ing. Each case must depend on its own 
circumstances. Upoaranp TcivarJ v . Lalla Bandh- 
jec Suhay, J, E. if , 6 Calc., 743, distinguished 
Srjnmr.sATH Paxde r. Gor.vr Suren 

[I. L. R., 14 Calc., 572 
L. E., 14 L A., 77 

87. Hindu la 10 — 

Joint family — Ccurl-salc of right, title, and m'erest 
of the father, Effect of — One JR and his sons wore 
members of an undivided family. In execution of 
certain money decrees passed against R, the lands in 
dispute were sold to \arious persons, from whom they 
were afteruards bought by the defendant. In 1875 
JR died, and in 1S37 his sons and grandson filed this 
suit against the defendant to rccorcr the lands. They 
alleged that the lands were service vatan lands and 
inalienable, and that the execution-sales affected 
nothing except Jit’s life-interest, and that, on R’s 
death, they (the plaintiffs) became entitled. They 
also contended that, even if the Conrt should find the 
lands vv ere not serv ice vatan lands, they were, at all 
events, ancestral property, and that the pi vintifiV 
interests therein were not affected by, execution-sales 
under decrees to wbicb tbev were not parties. Held 
on the cv idoucc that, although the sale-proclamation 
and sale-certificate spake only of the right, title, and 
interest of R as being offered for sale aud purchased 
by the auction-purchasers, the entire family interest 
in the property was, as a fact, the subject of the 
auction-sales. The words "right, title, aud interest” 
of the judgment-debtor uro ambiguous word*, which 
may cither menu the share which he would have 
obtained on partition, or the auionut which he might 
h iv e sold 1 1 satisfy his debt ; and it is in each case a 
mixed question of law and fact to determine what the 
Court intended to sell and w hat the purchaser expected 
to buy. Affaji Baphji r. Ke=hay Siiajmat. 
Keshav Silaiceav i-. Ape a« BAFtm 

JL li. R., 15 Born., 13 

88 . — — — - — — — — — Son’s interest in 

ancestral property — Heath of son lefore sale . — 
Where the sou died between attachment and sale, the 
judgment creditor wis held to have 110 property in 
wliat he liad attached, so as to entitle him to sell 
it in execution of his decree. Goon Peksitad r. 
Sheodeen .... 4 27. W., 137 

89. Right of pur- 

chaser — Sale of reversionary interest. — A, a Hindu, 
was possessed of an undivided moiety in certain pro- 
perty, and was also entitled to a reversionary interest 
in the other undivided moiety contingent on his sur- 
viving his mother. In a suit against A, the Sheriff, 
under a writ of ft. fa., seised and sold to JR the right, 
title, and interest of A in the premises In an ex- 
ports suit by JB, asking for a declaration that be 
vms entitled to the contingent rev ersionary interest 
of A, as well as to his present possessory right, 

VOU. v 


SA LE IN EXECUTION OP DECREE 

— continued. 

9. JOINT PROPERTY — concluded, 
JlAcrnEnsotr, J„ gave a decree for the present pos- 
sessory right, but refused to make any decree as to 
the contingent reversionary interest of A. Kisto 
Dhoxe Gixgooly r. RABEirr Dosses 

[I Ind. Jur., N. S., 324 

90. — — - Interest of co- 

in'dotrr in estate undivided. — The co-widows of one 
and the same husband take a joint interest in one 
undivided estate. Semble— The interest of one or 
two such widows cannot he sold in execution of 
decree. IvATHAPEBIHAIi r. Veskabai 

[L L. R., 2 Mad., 194 

I 91. — Right of pur- 

i chaser under joint decree — Error in certificate . — 
Where a joint dccreo for contribution which had been 
passed against, a Hindu widow and the rever-ioner 
vv as executed against the latter as the sole surviving 
judgment-debtor, by the «ale of bis rights and inter- 
! e-ts in the property, the joint property was held 
[ t> hav 0 been passed even though the silo certificate 
1 omitted the word " property.” CllovvblUlI Ztr- 
' HOOBl TL II 0Q r. GOOEOO C II PBS It OP 

| £15 W. R., 329 

. 10. MORTGAGED PROPERTY 

92. Mortgagor, Interest of— Sale 

i under money-decree — Sale vnler decree enforcing 

mortgaqe.—lhexc are substantial differences between 
) a sale in execution for a money-decree and a sale 
under a decree ordering a sale to enforce a mortgage. 
In the former c-aBe tho Court proposes to sellwhatever 
interest in the property would, under any circum- 
stances , be avaiLvble to creditors at the date of the 
attachment ; in the latter case, whatever interest the 
mortgagor was, under any circnmstances, competent 
to create, and did creato at tho time of the mortgage. 
PosxAPrA Pilt-ai v. Papputaytaxgar 

[I. L. K.,4 Mad., 1 

93 . — Interest taken by pur- 

chaser. — Where the rights and interests of a judg- 
meut-debtei are sold in execution, the purchaser 
takes the land to which they relate, subject to such 
mortgages and leases as may be existing. Oojagijb 
Iloy r. Ravi Kbeiavyan Singh . 10 W. E-, 384 

94. Proclamation of 

sale — J [orlgaqes noted in proclamation of sale — 
Cii 1 1 Procedure Code ( 1882), st. 2S2 — 287. — Claims 
admitted bv parties or established by the decree of a 
Court should be entered in the proclamation of sale as 
charges upon the property-, though they have come 
to the knowledge of the Corn t iu an inquiry under 
s. 287 only, and have not been made thesnbject of an 
order under s. 287 of the Civil Procedure Code. 
Shamappa ChedA-vibaeaia r. SceKAo Raaichakdea 
T eh, at in . . . I. L. R., 18 Bom., 175 

95 . — Purchaser 

of mortgaged property, Rights of— Right to set 
aside incumbrances — A purchaser of property sold 
under a decree in favour of a mortgagee cannot 
claim to set aside, as prejudicial to its rights, a ticca 

12 H 2 
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saix m execution ou deceee balei ^ execution op eeceee 



A mbsequeut purchaser, l. . . 

mortgage, uni obtaining * decree for llie o»raej *o 
jmiJ do 1 * not icquir* any rights belonging to tbit 
mortgage 11 u payment »u » r.lnnUry act. and hi* 
decree azalns* hu vendor w»s a perso 'll on® *°f * 
simple debt, not teenred by any security eotmecte.1 
wrth fins portuu of the laud in depute UnOfitE 

Kot r Ucihfi* Nibiiv ‘■ixon W. R., 1894.345 
100 Parch* sa by mortgagee- 

run of morfeeeer — Lialilitf of porch Utt *»* 
tmmhratctu — Certain mouztlu were granted in mm* 
peihji l«ue by G to plaintiff* »ne*.tor After G • 
death, hi* btir, t\ pledged one of the mouzali, !>• 
with Other* fi* collateral *eeunty. in a bond In favour 

. itirtg-\„o in the of rluntiff, find *ome year* Inter executed • 

mofnisil i* the ngh» to .ell the entire ctnte of the prafigs ■ otUh in f»rcmr of di fondant ^ho ohUiart 

mortgagor ai the nm eluted at the date of the r*»ira.ion b J to pl.mtiff the money due nml^r 

mortgage and he eanntit le depmed of tbi* arcnrity 1 the first znr 1 prahgi lea*- PtuutiC then ,Q 
by any .uhrequeut charee. on the p operty or prior 1 alone on tU b- nd and obUnred a decree, 13 «««”“ 
onregntered chargea which the mortgagor may crcato 1 »f which he told a share lu D find purchased it Wm 
— l!.. 1^1 \vs„_ v— — . In • for mwnnn and to hair the »npm- 


10 Vf R., 325 
Cord itioao' tale I 

Merited Ufore .alt of txt'uUo., hot after wort- 
gaoet't decree —A porchaecr under a decree for sale 
obtained by the mortgagee under a »imp!e mortgage 
doe* not purchase .object to a conditional tat cre- 
dited br the mortgagor after the prior mortgagee 
bad obtained a decree of .ale h t before tlie pr pertv 
w». actually wild Ituviauw Si van r ‘•iirrua 
M«aw . 7WR..67 

07. Pat. re of «i ort 

gagee’e eccanty— Safe Ig mortgagee— r>jht. of 

ea&eegoeat mortgage.— Ctttl Proof' or? C ode IS >9, 
j 259 —The security to which a m rtgngee become, 
entitled under the ordinary form of m 


jr hare created. When he bnng. tlus property to 
■ale- tlie *ale u an oat-and-out tali of the citato 
of tho debtor an 1 the pnrcha.er trie, the property 
(object only to thou incumbrance, which were in 
exigence at that date, though inch of the .ubsequent 
incumbrancer. a» mat, at the lime of ihc .ale hare 
taten out eierotion. may have a nght to .atnfv their 
claima from the inrplui pioceol. of the arle In ap- 
plring a 259 of the Lode of Cml Froccdurc to ca.ea 
of the above description the »onl» ■ theri,ht title 
and irtcre.t of the defendant in the propertv sol 1 " 
must he understood a. meaning tin n ht title, and 
Interest which the dime ordered to be iold, — ic , 
the nght title and interest which the jndgmint- , 
debtor had m the property at the time of the mnrt 1 
gage KiiAVDis Lamas r Pbibjitax As nan aw i 
[7 Bom, A C, 148 | 
Brcmo Kisdohje Dcssia r Minoum «ciEtw 

tlO TV. IL, 151 

6 C Baaianaj Kitoai Dan r XfonaaiwrD 
btiiw . ,lBL.Il,A.0, 152 

S3. Sight to rtJtem 

"gte* 

• — nj wirrany mortgaged and 
declared liable to .ale m Lmidaturo of the debt for 
wblen St wa. mortgngrd,\the rurthawr pnrclia.es 


self In a suit for possrasnn and to hare the *upm. 
only of hi. lien derlar d orcT defendant'* rar-i* 
prsligi ,— Hr ft tint plaintiff wa* not entitled to fet- 
. ration until le pall off the whole of the amount 
advanced b* the difen Uut to clear off the debt duo 
under the Erst rur i prahgi lent? Held a!*o that the 
bolder of a •nbsc'juent incumbrance, by 
pn ir incumbrance acnuirr. all the rights of the Utter 
•o far as the amount actually paid by him for tbit 
purpose u concerned. liEPo-c SivCU r I'*** Drat 

Lux. . . - . . 24 -tv. IL, 47 

101. — — -Itlght of purchaser of mort* 

gag'd property Pint «»d tree*, mortgaff* — 

I Where* m rtgngee *uc* upon hu mortgage- bona and 
hu claim is decreed, the decree should be satisfied out 
of the mortgaged property, and not out of the nght. 
tale and interest which remain in the raortgago'. 
The purchaser at the eircotion-iale acquire* all the 
interest which passed by the mortgage to the mort- 
gagee find any interest which remained in the mert 
gapor — i-e , hu equity of redempti n If there *w* 
» secuad mirteagc, *11 that it could pass from the 
mortgagor wo* his equity of redemption and the 
decree In a suit on such mortgage could only authorise 
the sale of tho equity of redemption, unless tho Erst 
mortgagee wai made a party, find hi* mortgago 
shown to bo invalid and the second mortgage to have 
pnonty Eooux Ce errors Dsn • Got cc Sfott** 
Dteu . . . 22 77.1^,360 


- a S 

p?e made by w», «[ ,. C A ty f 0 , ewne, adraoc, 
vpnam, » mertgage nnlU tile debt is tttisfied, and 


102 . - 


- E/Tc'f of tale 


■ Parties- The o.nal mode in the usofoesii £5nl 
Courts, of srlling iu mortgage nuts u the right title, 
find interest" of tho mortgagor or hit heir, 1* not 
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— continued. 

10. MORTGAGED PROPERTY — continued. 

correct, if deemed to be bis right, title, and interest at 
the time of the sale. '1 he intention of the Court is 
to pass to tbe purebnser the right, title, and interest 
both of the mortgagor and mortgagee. Wlmt pisses 
to the auction-purchaser under the certificate of sale 
is the right, title, and interest of the mortgagor as it 
stood vvhcti he made the mortgage and not merely as 
it stood at the time of the Couit-salc. One V mort- 
gaged certain immoveable prtperty to A 11 (defen- 
dant No 1) for 111 00 on the 7th May 1 S 0 5 On tlio 
death of U, the mortgagee A 11 brought a suit 
(No. 811 of 1871) against his widow, 1C (defendant 
No. 2), but did not make his ( CPs) children (who vv ere 
minors) pirties to it. On the 28th July 1871 A It 
obtained a decree for R16 ', being tlieamnnntof pi in* 
cipal and interest due on his mortgage, vv ith further 
-interest from the date of suit to date of payment. 
That decree diiected satisfaction of the amount due 
under it out of the n ortgaged property if it vvcie not 
paid by the widow, K (defuulmt No. 2). K having 
failed to satisfy the decree, the Court, on the applici- 
tion of A. JR (the dccrce-lioldci ', sold the mortgaged 
pxopeity on the lOtli Septembei 1872 for It, 00 tit the 
biothei of A It. On tlio 7th August 1878 tlio auc- 
tion-purchaser obtained a certificate of sale to the 
effect that he had purchased at the Court-sale “ the 
right, title, nucl Uiteiest of 11” (the widow) in the 
mortgaged property. On the 17tli August 1S71 the 
auction purchaser sold the property foi R700 to the 
fatbci of the plaiutiif. In 1877 the plaintiff sued 
A It (the mortgagee and decree-holder) to recover 
possess on of the property with mesne profits. U’b 
widow JC and children (two sons and a daughter) were 
defendants in tbe suit, the pi untiff alleging, in addi- 
tion to the facts ]U6t stated, that these defendants 
had colluded with the tenants of the propci ty in 
dispute and collected the produce thereof. De- 
fendant No. 1 (A It) denied his liability. The 
answer of defendants Nos. 2, 3, 1, and 5 (respective!} 
thewidow, two sous, andadvuabterof U) substantially 
Was that tlio Court sale did not affect the rights of 
defendants Nos. 3. 4, and 5, as they had not bceu 
parties to the mortgage suit No 811 of 1871, aud that 
they were entitled to hold the property. The Subor- 
dinate Judge awarded the plimtiff’s claim, holding 
that b tli tho sales— eu, tlio Conxt-sale wilder the 
mortgoge-decreo in suit No. 311 of 1S71 and the 
subsequently privato sale by the awetio i-purcliaser 
— were load fide and binding on dcfcndantsNos 2, 3, 
4, and 5, inasmuch as the debt for which the pioperty 
was sold had been contracted by U. This decree was 
reversed oil appeal, on the giound that the Court-sale 
extended only to the right, title, and iutercst of K 
(defendant No. 2 ) in tho mortgaged property, aud did 
not affect the rights of defendants Nos. 3, 4, and 5, 
who were not putics to it. On appeil to the High 
Court , — Held that the defect iu the title of tho pur- 
chaser (plaintiff) aro,e from the circumstance that tho 
suit of A R (No 311 of 1871) for foreclosure and 
sale was sufficients constituted as to parties, both the 
sales having been found to be unimpeachable iu all 
other respects, and that tbe defendants Nos. 3, 4, and 
S were only entitled to the same relief which they 


SALE IN EXECUTION OP DECREE 

— continued, 

10. MORTGAGED PROPERTY — continued, 
would have obtained if they had been made parties 
to that suit -it: , the light of redeeming the property 
by paying off tile mortgage. The High Court accord- 
ingly leverscd the deciee of the District Judge, and 
directed the defendants Nos 3, 4, and o to pay to the 
plaintiffs, within six calendar montlis from date, the 
sum of RICO, with interest oi the principal (R400) 
from date of tho institution of suit No. 3il of 1871 
until (aynient. The Court further dire ted that, in 
default of payment, the mortgage should bo fore- 
closed, and defendants Nos. 3, 4, aud 5 precluded 
from redeeming the pioperty which should bo deli- 
vered up to the plaintiff. Abdulla &ausa r. Ab- 
dulla .... I. L. B., 5 Bom., 3 

See .also bllltlXGAPUliE i. Pbtiie 

[I. L. R., 2 Bom., 662 

103. Decrees enforc- 

ing mortgages — Priority • — Certain immoveable 
pioperty was sold on tho same day m the execution 
of two decices, one of which enforced a cliaige upon 
such property created m 1864 and the other a charge 
cieated in 1867. Held that tho purchaser of such 
piopcrtj at the sale in the execution of the decree 
which enforced the earlier charge was entitled to the 
possessio i of such property in preference to the pnr- 
ch istr of it at the sale in the execution of the decroe 
which enforced the later charge, notwithstanding the 
latter had obt lined possession of tho property in 
virtue of his purchase Aj cod tty a Bershud v. 
Morac/ia Kooer, So JK It , 351, distinguished. 
jAMvi Das r. Badbi Nath I. L. R., 2 All., 698 

104:, — — — - liiyht of prior 

mortgagee, — On the 31st August 1803 A mortgaged 
his house to B, who brought a foreclosure suit, aud on 
the 7th Jul} 18 Gj obtained a decree against A for the 
sale of tho bouso if the mortgage-debt was not paid 
o i or before the 24th March 1808. The debt not 
having been paid, the house was sjld at a Court's 
sale on the 15th July 1870 and purchased by 0, In 
an actio i brought bj the plaintiff to iccoicr posses- 
sion of the house, on the ground that he had pur- 
chased it on tlio 2nd August 1803 at an execution-sale 
under a common money-decree against A, — Held 
that the plaintiff’s sale was subject, not only to the 
mortgage of 1863, but also lo tho decree upon it 
under which the right, title, and interest of the mort- 
gagor A passed in 1870 to C, whose purchase was 
entitled to preference to the plaintiff’s purchase in 
18b8. Ravji Nab at ax %. Kbishxajx Lakshhan 

(11 Bom., 139 

105. Sale under mort- 

gage jor payment of Government retenue — lii<j/iis 
of respediie purchasers — In IS 5 a a decree for an 
account was passed in the Supreme Court of Calcutta 
against A, an executor. A died in 1850, and tho 
suit, which was revived against his representatives,, 
came on for consideration on further directions on 
29th August 1806. It was then found that A’s 
estate was liable for Rl,32,406-ll-8, and his repre- 
sentatives vv ere ordered to pay this money into Court. 
The representativ cs linv mg made default m payment. 
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. irn> of fitrt fat at ni usncd under which the i mstr*t.ou to her huaHnd under Art XX of ISCi 
b, tk, Fkml .1 C.Iclt. mnl 1JM Ik,. 11. d.I™d„t Ud . 1.™ *«j 


,Vejed by him to It on 1 t \pn! l«C7 Preri-rosly 

to th.8, tbe r (present sti ti of A hid 02 11th January 
18t5, mortgaged the umt property, together with 
Other Gods “ f r the purpose of perm; the Goo 
emment revenue of certain talokh* belonging to A 
deceased ” sad the mortgagee having obtained a decree 
on hia mortgage the property was fold tv C nnd-r 
that decree on 3^th March l'C7 In a suit for po* 
session by C agsin-t It - Ilttd that. though the »»le 
to it wi< made for the tlfrttl purpose of joying the 
debts of A, J2’« title mi nr* to be preferred to that 
of C, who da mrd under tbe mortgage o' lS6o which 
was made for the purpose of paying Government 
revenue , and s tm'U the remit would be the same 
even if the mortgage of 1*C j had rot been made for 
the purpoie of paring Government revenue as it 
dil not appear that the mortgagee, at the date of 
the mortgage luew tha there were nnpa 1 creditor* 
of A, and that A • representatives intended ti oe 
apply the tn ney so advanced to them. GreeoArr 
deader Cloie < herl.atort, l L E ,4 Calf XT , 
follom-t hi'intntim Hi si i r \ilxatwa Ro;i 
(T L. IL, 8 Calc, 79 
8C L.B, 173 10 C la Ih, 113 

100 If eufy decree— 

Decree tnforeing igpnllteatioo—A I X of 1977 


the proiuon* of Art X of 1&77, m execution of a 
decree for money and wai purchased by f, nh 
notice that L bfld a decree enforcing a hen on such 
property Subsequently L applied for the sale of 
such property in execution cf hu decree, and such 
property was put up fee *tl» in esecutsou of that 
decree and wu pure! ased bv S S sucd.br virtue of 
aueh purchase to recover pojsessicn of such property 
from C Ur Id thit inasmuch as under ArtX of 1S'7 
whit ia sold in execution of a decree purports to he 
the specific property and as C had purchased tbe 
proper* r In suit with notice of tbe existi-g hen on 
and subject to its re-sale m eicruti-n of the decree 
elocution of which Shad purchased A, what actually 
was mid in exeeniioa of thst decree to S was such 
property, and S was entitled to poweniou of tuehprv 
trader Act Till of 


perty under such silo ^iln mt >m OI 

18fi9 and Art X of 1877 d . it: n^u i*lvo*l. Sttr Baxai* 
Lai * Ckoth Lal L L. IL, 3 AIL, 647 


«/.A^ 9 rf ffi w.dpro P erfy-P„,« st t, 
- -*»■*■•*» of feeder — The pi 

Pu , ehl^^ rf '*«mj * «!?? *“ recuret 


plaintiff ss 
reeurer land in 
Lirtint- The defendant alleged 


that b/k, e knd from the wldo'. .. ^ 
j7 rTWr '> (V beenmortgaged. and 

' be (thTiy "bolT ^ P» ,d 02 0‘S mortgage 

Jb* prrrWv*. ■ 1,1 a minor son. The lower 

ft"** tte <*>the ground 

r 1 * *be bS ^ 4 **** ,‘\'W the defendwt Wu 
,3n H u^c-tbe * "rtificate or admi- 


for the amount of the mortgage d.tt which he bad 
pud And that the plaintiff could not art aside the 
sale to tbe defendant witbout.refnndini the amoun 1, 
secure 1 by the Urn Krriw r Hern ITaarois * 
[L Ia Bn 3 Boat, 234 

103 Siam vetrfgage 

—In 1SCI J mort 2 aged certain lands to the defendant, 
«lo m l$>t sued npon the mortgage and obtained a 
decree for sale The decree remained unexecuted by 
tbe defendant In 18 J3 the land* were aold m elocu- 
tion of a money-decree against J, and the plain till 
became tha pnrohsKT Thereupon the defendant 
attached the land in eieeutun ol the decree obtained 
by him in 18*74. The Const found that the nrrtgsge 
of ItCl was not a load fide mortgage In a smt Ur 
pas (a on — Hi Id that the plaintiff was entiJed 
to snrc«d The decree obtained in l k C4 bang fwsed 
open a colmra'le mortgage, gsre the defendant 
co claim as against a subsequent Land fie purchase 
for value t\ hat was purchased fcy the plaintiff 
at the fiecuti « nle is 1SS* was the real interest 
of J in the lands in question, not bis interest at 
dlminuhed by a fictitious derogation arising ert of a 
sham transaction. Gort HTsrojr r Entl’p* 
h seats v 1 ! hit . . X. Xa M-, 3 Bom, 30 

109 Bti far mt 

after tzreotm of roart jag e-decree — P got a decree 
on a mortgage lend in the terns of a com promise 
by C and others to the sffert that the amount due 
should be paid by instalments, the property mort 
gaged remaining bypethreated. Meantime one AJ 
got a divTee against t , and in execution sold pwrt of 
the property —rtr- a house,— subject to the lire of T, 
bought it in herself, and so’d It again by private sale 
to plaintiff, who realised rent for s®« month*. 
When SI wt* put In potsessrm, F petitioned the 
Court, objecting, but being referred to a regular suit 
be credited bis original decree, bringing the hypothe- 
cated property to sale, and fought It himself, without, 

1 g remnrou from the Court till many 

Plaintiff then sued the tenant cf the 
bouse ia the Small Cause Court for rent, aod F 
intervened ss a party to the suit claiming th« rent 
which had fallen due from the date of his getting 
rosstsiOT. H‘!d that the plaintiff wa* net in a po» 
tioa to m a in tai n the suit, his possession haring teen 
put an end to by F, whore hen cn the property was 
anterior to the sale under which plaintiff pure ha*™ 
PooxsoChtsdzsBosb c Iiohis CanroiB Gho« 
[14 XV. IL, 77 

110 Bale tfieeret- 

lolderi ngitt oad t atemto—Sot re cfatt>g‘<*™< 
— Where the nghu and interests of decree-hoMers in 
a decree are a Id in execution, the party purchasing 
land fie without any knowledge of a pre viral 
assignment of those rights and interest* is entitled to 
the proceeds cf the purchased decree free from any 
trusts or obligation in fartrar of the assignees. ?* CA* 
1 Hrl Saiioo r Jrosn«ni Ooriuan 

[20 XV. Ih, 4 OS 
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Ill Xotice. — G bor- 

rowed money from *S. He then borrowed money from 
D, mortgaging ns security the property iu suit. 
After that he borrowed from plaintiffs, executing { 
n bond by which lie again unrtgngcd tho same 
property. Subsequently plaintiffs obtained a decree 
by which the mortgaged property was declared liable 
to sale for the nmonnt decreed, sold the property 
in execution, and purchased it themselves. They 
were disturbed from possession by defendants in exe- 
cution of a rent-decree under which they ousted 
plaintiffs, and cot their own names registered ns 
proprietors. Plaintiffs now sned for declaration and 
enforcement of their rights as purchasers at the above 
sale. Defendants claimed as purchasers in execnlion 
of a money-decree obtained against G by the first 
creditor, *S, alleging that they paid off the money 
dne to the second creditor, I), and were entitled to 
hold possession, their purchase baling been previous 
to that of the plaintiffs. Held that, in purchasing the 
rights and interests of G, defendants purchased his 
right to redeem property already subject to two 
mortgages, and ns they purchased with full notice, 
they could only retain possession by paying off both 
mortgages. Held also that plaintiffs purchased not 
merely the equity of redemption, hut O’s rights and 
interests as they were when the mortgage was created 
subject to the mortgage held by JD, but free from 
subsequent incumbrances. Kabaik Sahoo t’. 
Ochoot Sahoo ... 14 "W. it., 233 

Sec Wajed ITossuin r. Hapez Ahmed Eezah 1 

[17 W. R., 480 

112. Money-decree — 

Mtrl gage-decree — Tdotice — Citil Procedure Code 
( Act XI H of 1SS2J, s. 2S7. — A creditor obtained two 
decrees against his debtor, one being a mortgage- 
decree to enforce his lien cn certain property, and tho 
other a simple money-decree. In execution of tho 
second decree, the property over which the judgment- 
creditor had a lien was sold and was purchased by a 
third person. Subsequently, in execution of the first 
decree at tho instance of the judgment-creditor, this 
same property was advertised for sale, but on the 
auction-purchaser objecting, the judgment- creditor ■ 
brought a suit against him to enforce his lien on the | 
property in the hands of the auction-purchaser. Held i 
that it lay on the plaintiff, in order to entitle him to 
recover in the suit, to show that tho defendants pur- 
chased with notice of the lien. Held further that 
the fact that for some purpose, at some time or other, 
the jndgment-creditor informed the Court of the 
mortgage, is not evidence of notice on the auction- 
purchaser. Kubeiko Ear ain Sikgh r. Roonoo- 
ncit Sikgh . . 11. B.., 10 Calc., 609 

113. r— Priority. — The 1 

defendant advanced to A four sums of money on four 
bonds, in each of which certain property was hypothe- 
cated. The first two bonds contained a stipulation 
that, until the debt was discharged, the borrower 
would not mortgage or selltbe prrperty hypothecated. 
The defendant brought a suit to recover the amounts 
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10. MORTGAGED PROPERTY— continued. 
due on all his bonds, and obtained a simple money- 
decree, in execution of which lie brought the property 
mentioned above to sale, and became the purchaser. 
The plaiutiff now sned for -a re-sale of the property 
by r irtnc of a mortgage of the same, duly registered. 
Ihe last two of the defendants’ bonds were executed 
after the Registration Act of 1864 came into force, 
but were, bon ever, unregistered. Held that, if the 
plaintiff had come in and offered to satisfy so much of 
the decree obtained by the defendant ns related to the 
first two bonds, he would have been clearly entitled to 
assert that nothing could pass by the sale in execution 
of the decree on the other bonds, but the rights of the 
judgment-debtor, subject to his mortgage; but that, 
ns he did not do to, the auction-sale, having been 
made in satisfaction, inter olid, of the debts dne on 
the mortgage-bonds containing the condition against 
alienation, passed the full proprietary right to the 
defendant. Rajah Rah r. Baikee Madi/o 

[6 N. W„ 81 

114. — — — — — — Effect of sale — 

Estoppel. — On 10th September 1863 A mortgaged 
a house to B, who registered tho deed, bnt did not 
obtain possession of the premises. On 2nd July 1868 
A mortgaged the same honse to C, who registered tho 
mortgage-deed and took possession of the premises. 
On 10th October 1S6S B sned on his mortgage, and 
obtained a dccreo against A’s son, who was a minor, 
and who was represented by his mother as his guar- 
dian. She, however, had obtained no certificate of 
administration under tho Minors Act, XX of 1864. 
On 17th December 1869 the mortgaged property was 
sold by the Court in execution of P’s decree. The 
plaintiff bought it, and obtained n certificate of sale. 
On the plaintiff’s attempting to take possession of the 
property, the defendant, who was C’s widow and 
heiress, resisted him. and be thereupon sned to recover 
it. Held that the plaintiff was entitled to possession. 
He stood, at least. In the same position as had been 
occupied by B before the sale, and B, as prior mort- 
gagee, bad a superior title to that of defendant, who 
claimed under a subsequent deed. "Where mortgaged 
property is sold in execution of a decree in a suit 
bronght upon the mortgage, the interest of the 
mortgagee, at whose instance the sale is made, is held 
to pass to the purchaser, and the mortgagee is 
estopped from disputing that sut h is the effect of the 
sale. KbeTRAJ Jttsbot r. Likgata 

[I. L. R., 5 Bom., 2 

116. San-morigage — 

-Registration of certificate of sale — Civil Procedure 
Code, 1877, s. 287 — notice — Warranty of title . — 

A buyer of property at an execution- sale who regis- 
ters liis certificate of sale does not thereby acquire a 
title free from tho obligation arising from a san-mori- 
gage of previous date. When tho Court sells the 
right, title, and interest of a judgment-debtor in pro- 
perty, it cannot be regarded as selling more than the 
'judgment-debtor himself could honestly sell. He 
could honestly sell only subject to any equities exist- 
ing agninst himself on the property, and if by 
concealment of a san-mortgage he sold property os 
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fete of that charge he wnuld commit » fraud. The 1 
Court cannot be df-eraed to do th»t which would be » | 
fraud if doie by the judgment-debtor If then the 
Courtscll nly the n_bt title and Interest of the )nd„ 
ment-deHrnub cct to all exut ng equities against the ' 
property • Id the rtgutrat on of the Court • roarer I 

sr,c? (n cert Grate of sale) cannot enlarge the scop* 
of that con eyance and discharge the property from ' 
any unrecisterrd Incumbrance which »u bind nz on I 
the judgmmt-dellor Per MeLTELi, J —In the case 
of eiecut on rale* under e. 2S7 of the Cinl Ptoce ture 
Code (Act E of 18771 ntfice i» given to purvhaiera 
that the tale crcly extends to tl e right title and | 
interest of the ]U d-.ro cut-debtor and that the Coart I 
ordering the sale d ra not warrant the title Thi« , 
being k>, it aremi clear that a person who buys an 
arowedir doubtful t tic and pays for it on that | 
Understanding cannot cL m to be a pnrrhaser w th 
out notice “OBHiacnasD CrxixChixn T Boat 
auus . LL.R,0 Bom., 193 1 

Set LaxsntfaxBis SiEvecuirD r Disbit 

[LL. It., 6 Bom, 168 
and BrrcnaSD Di.-vrsi r Dsviatxit \ unit 
I L It „ 6 Bout. 49o 
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thu attachment of the land removed and fail'd fnhia 
application, rued to estabhih hu nzbt no icr the lease 
and recover possesiie-n. Uthl that, trader the Irue 
of 18 CO, I e could only t*le what the mortgagor tad 
to gire him ru, a lease subject to the registered 
mortgage \\ 1 ere a decree Is obtained upon his 
mortgage hr a mortgagee and the mortgaged property 
U add under the decree for the purpose of paying Od 
the mortza-ee, the interest of beth mortgagor and 
mortgagee passes to the purchaser The ieort/*g« 
f» estopped from disputing that such is the effect of 
the sale, so far as hu interest is concerned although 
the c'Seer of the Court may only hare deaenbed the 
sale as one of the right title, and interest Of the 
mortgagor It is nrt the practice m the mofussn to 
require the mortgagee to convey to the purchaser the 
transfer tales place by estoppel. StUSHOr*! SttiS 
«boo r batr 4i>o> 1 as I It JZ, B Trott„ 5 


110 


• llorlyave-tltbt 

fayalU »J sastolwcafs— Jf*a*j-df C rrs olfoiscd by 
mortyay* f r Iro i*Ualnt»ti—SaU of morlyayri 
froptrlf ta utnt ioa of m<mty dterte for suet 
siMfofowa's riftowr uoitce ly mortgayn efhetfor 
Jm'mn tmttmlmtmf, Prop,./, go tj frtt ,J ,wrmm 
traaees-Cirif ProttJmrt Coit ( Act Sir of i*$}i 
ss 2 7 ?S7 - The iff ct of a. '37 and *S7 of the 
Cisil Procrdnre Code plainly Mo impose a duty on 
the person apply ng for rx euUn to d .cl te to the 
Court bis own lira which he most know of) in 
hu arpliemtl n for sale and on the Court the duty of 
specif mg the same in the procWtion Where 
therefore m exerai <w of , iim.le money-dteree 
obtained f.v scene rt the instsimratj due on h » mod 
gage-bond a mortgagee bn nght V, sale the property 
which he held ra m- rtcsge but m h , appl cation foe 
nccntOTi «TJ rot mratic -1 h. lira «, th, property for 
the instalments that were still to fall due —Htli that 
the purchaser if he .oppoied that he was purehaan- 
thejnll proprietary t tie, purchased the property fr£ 
iebiww I L 
•jo /IB, 6 
- I L B 5 


of the mortgagee alien. Ay 
B.,li Bon, 678 Kit 
■Bow., 2 Sbttbftn r 

1 * * *» a.~, 

*30 referred to. RswciUFnu. Yrruram r J„ 
**^ 7 22 Bom,, 689 

•!'"<* fco .'-Tf'Z’ZZ.'ll 

an c'fe-rS" i-«- "”r, 

et<, I—,—., ^ V c '■ 

Ci «J jra. 


yrciattr—Di rercac* ic frees a «i origagt taM 
oyttm! a pntalf jmrciaitrjryr Tjlaaklteofiiera- 
tioaasd o wnMai ogaisif o yarrelascr «'■ Coart 
sole — Priority — Optional rejufr»«iOn.— On the 
19th September 1871 the land m ifipnte was mort- 
gaged hy L (defendant Lo. 1) to ths plaintiff ft* 

1 ItZi The deed of mortgage was not reguterri By 
j it defendant No. 1 agreed to pay Intcrrst at the tuW 
1 of one pice p<r rupee per mensem and it was prarided 
that the mort agee wss to rema n in ptasessiou let a 
pen d of twenty Btc years in lieu of jrinei al and 
i tircst and that the mortgagor was cot to cUitn th* 

I iropcTts b rk unless he paid the principal anil mter- 

1 «t that mubt accrue due m twenty Are yean from 
the safe of the bond. On the Sth July 18"2th« land 
was nld in execution of a decree against the father of 
L aud purchastd by B (defeniLnt No. 2) wbo 
obtain U possraslon nndtr the crrtiScate of sale. In 
' 1'7-t the plaintiff (the mortgagee) sned L and J? for 
. pwwi n of the property It was contended for II 
(defendant V 3) that the mort gage did net turd him, 
because 1 c w»s a pare hater for Tatur without cot ee 
of the mortgage and tecanse it was not accompau ed 
wi h possess on Jlrl l thsU.a!tfcoa,h the mortgage 
to the pla Utiff mi lit bar* been without (ossowuoa, 
it would bind the mortgager himself and was three- 
lore binding aa a.si ut defendant No 2 who pur- 
chased at a Court sale uo ler a decree obtained agaiiut 
the mortgagor A p>u-clij«-r at snch a sale takes only 
that wh ch the pudgre 1 1 debtor could himself 
honestly dupte of Po. vision or regutrataja is 

neressary to validate a mortga-e in the Deccan or 
elsewhere in the Preside i cy of Eombay (except 
Gujarat) sgamrt a pnrate i-ujcha»r for valuable 
ccasidf ration, but net against a purehaarr at * Coart 
aaie. Birrn Dual r SiTTanoivuit 

(IL B„e Bom., 490 
See 'rnmix e Gisc LIoK-, 6 Bom, B15 

1 arryittrrvd swa- 

nongagt— SaltSmbstywH,/ tarty tlertd mzrtytgr 

icrlg«3i 
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tale in execution — Sate certificate registered — 
Priority — Interest passing on sale of mortgaged 
property tn execution of a monte -decree and if a 
decree tn mortgage — One 11 and Ins sous It and C 
executed a stm "mortgage of certain ancestral property 
in plaintiff’s fas our in 1885. Hie mortgage was 
unregistered. In 1880 the same property was mort- 
gaged bj C alone by a deed nliich was al«o unregis- 
tered. In 1889 C’s mortgagee obtained a decree on 
Lis mortgage for sale of the moitgngcd property, and 
in execution put up the property t > auction in 1S92, 
when defendant purchased it. Defendant got his 
sale-certificate registered. In 1S94 the "plaintiff 
brought this suit to enforce liis mortgage-lien by s do 
of the mortgaged property . Tlic defendant contended 
that, as to C’s share, his certificate of sale ln\ ing been 
registered his claim had priority to the pliintiff’s 
unregistered mortgage. Held that the plaintiff was 
entitled to a decree. His claim u.as superior to tlic 
defendant’s. The defendant had purchased the 
interest which C had mortgaged m i8S9. But 
that mortgage was umegisteicd and was there- 
fore subject to the plaintiff’s mortgage, w hich, al- 
though unregistered, eras earlier m date The 
defendant, by registering bis certificate of sale, could 
not > nlarge the estate which tlic certificate convey, d 
to him Bj n sale of mortgaged property in execution 
of a decre'c obtained bv a mortgagee against the mort- 
gagor upon the mortgage, the interest both of the 
mortgagor and mortgagee pisses to the purchaser. 
But bj ,a sale of mortgaged property in execution of a 
monej decree obtained by tlic mortgagee against the 
mortgagor, the interest of the defend vnt (mortgagor) 
alone passes to the purchaser. Magam.au r. .Shark A* 
GntnnAR . . I. L. R„ 22 Bom., 845 

120. Mortgaged land 

subsequently sold hg mortgagee in execution of a 
money-decree — Purchaser at such sale icit/i notice 
of mortgage — Mortgagee estopped from subsequently 
enforcing Ins mortgage as against purchaser — 
fraudulent conceatment of lien — Registration not 
equivalent to notice m case of fraud — Ct cil Proce- 
dure Cede (Pill of Pd'JJ, s. 213. — Where a judg- 
ment-creditor in execution of a money -decree sells 
property ns belonging to liis judgment-debtor, he is 
afterwauls estopped from enforcing, as against the 
purchaser, a precious mortgage of the property 
which has been created in his own fnvour, but of 
which he has gii en no notice at the time of the sale, 
and in ignorance of which the purchaser bus bid for 
the property and paid the full price. This principle 
applies, even though the mortgage deed lias been 
registered. In 1807 R and G mortgaged certain 
landB to G R by a registered doed of that date. In 
1870 G R obtained a money-decree aeaiiist R and G, 
and in execution put up tho mortgaged land for sale. 
The plaintiff purcli teed it wi< liout notice of the mort- 
gage, and in February 1872 obtained possession 
through the Court, III the meantime G R brought 
another suit upon his mortgage against his mort- 
gagors. He obtained a decree, and in April 1872 
ejected the plaintiff and obtained possession. In 18SS 
the plaintiff filed the present suit against R, G, and 
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G 11 to recover the lands. Held that the plaintiff 
was entitled to iceovir. G R (the mortgagee;, when 
bringing the land to sale in execution ot his decree, 
was bound by s. 213 of the Cuil Procedure Code 
(VIII of i859) to disclose the limited interest of his 
judgment-debtors in it. By concealing liis lien lie 
liad induced the pl.uutiff to piy full \alue foi the 
property, and he could not therefore retain bis hen. 
By his omission he was est.pped from disputing the 
pi nutifl’s title. 1 he rule, that n gistrntion of a mort- 
gage amounts to notice to all subsequent purchasers 
ot the same property, does not apply to a cu=e where 
there li is been u fraudulent concealment by a judg- 
ment-creditor of the extent of Ills jmgmcnt debtor’s 
interest in the .property brought by the judgment- 
creditor to Sale. JUURCHA3.D tnTMA3CHA3D v. 
Hakusia Hanmam . I. L. R., 12 Bom., 678 

121. - Sale of equity 

of redemption — tsml by mortgagee for sale of mort- 
gaged properly — Purchaser not a parly to suit — 
Sale ([/'mortgaged property in execution of decree 
obtained by mortgagee — What passed — Right of 
purchaser of equitg of redemption — Redemption — 
On the 21st December 1871 three of the defendants 
in this suit mortgaged four graves to H. In 1872 
the plaintiffs obtained a money decree against one JD, 
and in August 1372, in execution of that decree, 
sold the suit groves, and at the sale pm chased them 
and also two mills which wcie not in dispute in this 
Bint The ehciee against 1) was found to haie the 
same effect as if it ueie liad and obtaiued against all 
the moitgagois. Of tins sale U liad notice , m fact, he 
opposed it Subsequently 11, the mortgagee, sued 
the mortgagors on their mortgage, aud obtained a 
decree ou it, uud under the decicc bi ought the said 
groves io sale m 1877, and purchased them himself. 
In Miy 1880 H sold the groies to two of the 
defendants l’be plimtiHs, who weie not parties to 
tho suit, which resulted in the drereo under which 
tho gioics were sold in 1877, instituted this suit foi 
possession of the groi es. Held tbit, notwithstanding 
the sile of .872, what was sold under the dceieo of 
1877 was the light, title, and intenst of the mort- 
gagors, as tlicj existed at the date ot the mortgage of 
the 21st December 1371, with which would go the 
rights and ititciest of the mortgagee; aud although .at 
a sale under a decree foi sale bj a mortgagee the 
right, title, and interest of the mortgagor which is 
sold iB his right, title, aud mtcicst at the date of the 
mortgage, aud any right, title, and interest he may 
have acquired between the date of mortgage aud of 
the sale, still any puisne incumbrancer or purchaser - 
from the mortgagor piior to the date of mortgagee’s 
decree, and who was lut a paity to tlie suit iu which 
the mortgagee obtained hm decree, would have the 
right to redeem the property w liich the mortgagor 
would have liad but for the decree. This view is 
consistent with the principles of equity aud i ecognizod 
by tlio Transfer of Property Act. Muhammad 
Aannud-din v. Man Stngh, I. A. R., 0 All., 123, 
followed. Gajadhab v. Mumhaud 

I. Xj. B., 10 AH., 520 
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debtors might he sold in satisfaction of the mort- 
gage-debt. " This judgment was passed on the 4th 
August 1893. On an application for execution 
made on the 3rd December 1894, objections were 
raised on the ground that the preperty was not 
liable to bo sold again in execution of this decree. 
Held that tlio previous sale under the mortgage- 
decree was no bar to a fresh sale under the same 
decree. Siam Auiar Si ng A v. Tttlsi Bam, 6 O. A, 
It., 327 ; Oiler v. Lord Faux, 2 K. J., 650, and 
6 DeG-. hi. 4' <?., G3S ; and Luff Alt Khan v. Fuiteh 
Bahadur, I. Lf It., 17 Calc., 32, referred to. 
Ragbunath Sabav Singh v. Lalii Singh 

[I. L. R., 23 Calc., 397 

127. — — — Transfer of 

Properly Act (IV of 1SS2J, s. S8 — Suit for sale on 
a mortgage — Purchase at auction-sale tg decree- 
holder— Further execution sought against other 
property comprised in the mortgage — Amount for 
which decree-holder must give credit to mortgagee. 
— A mortgagee decree-holder in a suit for sale under 
s. 88 of the Transfer of Property Act, 1S-2, brought 
part of the mortgaged juopertj to sale, and, with the 
leave of the Court, purchased it himself. The 
amount realized by tlio sale being insufficient to 
satisfy the mortgage-debt, the decree-holder applied 
for execution against the remainder of the property 
comprised in the mortgage. Held that the de- 
cree-holder was not bound to giro credit to the 
mortgagor to the amount of the market value of 
the mortgaged property purchased by hi m, but 
only to the. amount of the actual purchase-money. 
hlahabir Parshad Singh x.Macnaghfen, I. L.B., 16 
Calc., 682 ; Sheonaih Doss v. Jan hi Proshad Singh, 

I. L. It., 16 Calc., 132; and Oanga Pershad v. 
Joicahir Singh, I. L. 11., 19 Calc., 4, r. ferred to. _ 
SIunAMMAD Hgsek Aw Kiian r. Dhauam Singh 

[X L.R., 18 AIL, 31 

128. Transfer of 

Property Act (IV of 1SS2J ,ss. 92 and 63 — 
Decree for sale on a mortgage — Order absolute for 
sale — Civil Procedure Code (1882J, ss. 291 and 
310A. — Sa. 291 and 310A of the Code of Civil 
Procedure, 1882, will apply to a sale held in virtue 
of an order absolute for sale passed under s. 89 of 
tho Transfer of Property Act, 1882, although no 
power .is given under that Act . to postpone tho 
operation of an order under s. 89. Kajatiah 
Singiiji r. Chukki Lai, . I. L. R,, 19 AIL, 205 

But see Kebab Nath Pact t. Kali Cheek 
Ram . ' . . X L. R., 25 Calc., 703 

129. Sale in execu- 

tion of a decree for sale on a mortgage— Stag of 
sale on payment into Court of decretal amount and 
costs — Chil Procedure Cede, s. 291 — Transfer of 
Property Act (IV of 1SS2J, s. 89.— Held that s. 291 
of tlio Code of Civ il Procedure must be taken to have 
modified s. 89 of Act IV of 1882 when the debt 
and costs (including the costs of the sale) are tendered 
to tho officer conducting the sale, or when it is 
proved to bis satisfaction that the amount of such 
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debt and costs has been paid into the Court that 
ordered the sale. Pajaram Singhji v. Chunni Lai, 

I. L. It., 19 All., 205, followed. Habjas Rai r. 

Rameshab . . I.L. R., 20 All., 354 

II. DECREES AGAINST REPRESENTATIVES. 

130. Liability of legal repre- 

sentative of deceased, person — Bight of bond 
fide purchaser without notice at execution-sale. — A 
bond fide purchaser without notice for valuable con- 
sideration nt an auction-sale is, ns a general rule, 
entitled to protection, notwithstanding auy irregular- 
ity or defect in the proceedings or decree in the suit. 
But when the decree is against the represeutatire 
of a deceased person, the purchaser is bound to 
satisfy himself that the party sued as the repre- 
sentative of the deceased is his legal repi esentative. 
The legal representative of a deceased person, though 
not a party to the suit, will he bound by the execu- 
tion sale, if he either knowingly allowed the suit 
to he defended hv auotlier person claiming to he 
the legal representative, or if, kuowing of the 6alc, 
he stood by and allowed the purchaser to pay in the 
belief that ho acquired a good title. Hdalji 
11 or in a ft v. hlahabu Begum, Special Appeal 
Ho. 266 of 1869, considered. Natha HaBi r. J AMNI 

[8 Bom., A. C., 37 

131 . Decree against widow in 

representative capacity— Bight and interest 
acquired by purchaser- — A suit was brought against 
A’e widow upon a bond given by A. In execution 
of the decree obtained against tho widow, A’s pro- 
perty was put up and sold. Tho advertisement of 
sale in one place said that the property to bo sold 
was the property of the widow, and in another the 
rights and interests of the debtor. Held that the 
property intended to be sold, and sold, was the rights 
and interests, not of the widow personally, but of the 
widow as A’s representative. {Dissentiente Camp- 
bell, J., who held that a public sale carried only tho 
rights which were expressed, and not those which 
ought to have been expressed, in the proclamation 
of sale.) Bpksh Ali Sown ague r. Esban Cbbsbek . 
Mixtee .... W. R., E. B„ 110 

S. C. Iehan Chttkbeb Mittee r. Buksh Ali 
Sobbagub ..... Marsh., 614 

See also Corral or IV abbs u. Coomab Rasia- 
bbt Sikgh . . . 1 flB.L. R., 284 

S. C. Gekebab Managee, Raj Dgkbckgha r. 
Bambut Sikgh . 14 Moore’s I. A., 605 

^17 W. R„ 459 

and Sorisn Chbkbeb Labebt r. Nixcohub 
IiAhibx . • .XL. R., 11 Cnlc., 46 

132. , — — - Property sold as right and 

interest of wido xx— Property wrongly described 
— Bight of deceased debtor — Purchaser, Bight ac- 
quired by. Where in execution of a decree in the 

presence of the widows of tho original debtor, the 
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property in impute was » 1 1 a» the Tight and intcrnt a inut . Ibe fcUier O On » 

of lliewidO wa-XfeM that th* auction purebsscr load Jit ed the 2nd Aprs! U*M, O living ** 

under the circumstance. of the cue acquired by the before any decree was raised t>« »ti>w (pHmtiTI 

purrhase tie n„ht end interest of the original mo lier> tsi substituted as defendant, and a d ere* 


debtor in the jiropcrty though m the *ale n t £c*t on 
those of the » i .oas were advertised to be told Ti!l 
liter Bhcttachabjii t LnitB Dam* Taba 
sasi BartTACtiiitfiK r V is* 3 Hay, 8 


was made agalnit her *i ptr ft It m lowever, 

*"t ante otter her death on the applies' on of Jf 
(defenda it ho 2) the s iter of '.,<n th' grinut ef 
want of dne ft mec of process u po-t O an 1 bum lrr 
SI «u tnbrtitoted as defendant in the wit. nod * 
133 Interest of pOTBonu os re Btw dcerce was nude ra It fatour That decree 

pTesentaUves ~ I royerl, arc* tg ieernted wattereriej on appeal, by tbo DU netCourt which 

Cttil Iroetdvt Codt lbtJ * .03 —Where a pro- allowed J’s claim. In encutiou of the decree of the 
perty u desenaed at the time f an execut oal u Appillste Court, the mortgaged property «u » M 
the property of jud-m-n d bfws wbowrre «ned as »od jnrebased by J for It2 0 J obtained ecrtX- 

mcro nprfisentatiics of a deceased jnd.mcnt d bVr, cate of sale 1 rad d thru “ J.t nof J. plaintiff, O, - 

pnmd fact what is acid is the prop it) of tie V}1 0 { j, d, ceased. .upphment or (suhatitnte) hi» 

d "ceased debtor and « sen if the icet r is iu terms as tlltfr y defendant*” and it certified tbit J bi.1 

If it were a peno al decree and dote not fellow the purchase! ‘•all the n -ht title, and interest which 

wording of Art V1U fieW I 01 yet it must thc ,,,j defeiiant had in the *sU property” J 

he construed as if it was for the <Mt of the d«e used. n „ p ot , lto p.„ rwl(r , 0 f the property In 1877 

LiU* -MTA LiJ r I ill BCEtn Tii A soon tbc plaintiff ( <ncf the original mortgagor U) filed 

[24 W IL, 383 the present snt a ram it J and 11, alleging that roc 


134 — _ c afrmli of OP- mort S»o bond on which J had oVtsl lot his decree 

fh-ahen lor exit*! oh nil of a / /ratios aif Urn by J, andc-n t oiling that the decree 

prof la mil oicl ,atr o a le of ,*tcreete of miner- f ud •’tbsrqoent proceed, up a under it did ro. «««* 

Cie 1 pretdv t Cod, 8 j 0 n 212 241 - Where an hisn e hts iramrach ae h» had not bem u wlo a pny 

applicat on for erecutlon of a decree omlta to glee *° 1l *e prater in tlie plaint was that toe 

the names of a’l the parties si required by a. 212 decree and ash should be act au Ic and the property 

Art VIII of 18 m 3 even if it sball appear from restored to bis p-sse-ssim The defeu'e Of J «b 

other parts of thc proceedings who those parties arc, sbsntul y was that the suit and appeal wcrcdefnuliM 

the partiea named must be undrrs*o d ti be the b * h tr »- n * "ho were proper pnaruuns of the puin 

part es defeudints against whom thc execution of I If, and had been in the nsnagrtneot of hurropfrty. 

the decree Is sought Pa tin present at a sale arc Jf did not appeir The Subordinate Judge rejected 

not bound to refer to the decree as lud down in ‘he p ai it fTs dun. bold ug that If Ws* ki» g«sr 

•r “• C1 **d ,r SI'Hrr r £uh\ Ah S n-faya', dian an l manager of Lis property In the preeuWl 
Jfiiri* , CI4 ror must they be conside ed as know 1 »pr«', and that the mortga’rt-bond was 

mg its content# untrss tbey are stated in the notifi- gcnnmr On appeal that decree was rerened by 

cation of tale The proclamation and notification 'he Distiiet Jnd r r on the ground that the plaiotil 

Un « k*” ,re 1 * et ded to inform persons what had no* iron represented in the preileitu UtigstuW 
def°^T u'^ *° e " f ^ ‘he parties b y a jrnsrd an duly appomted under ALsdras Beguia 


.he decree U sought Pa tin present at a sale arc Jf did not appeir The Subordinate Jodgs rejected 

QOt bound to refer to the d.crec as laid down in ‘ h « P »> ^s dun, bold ug that If Ws* hi» gnsr 

•r “• C1 ** d,r differ T £uh\ Ah S odayu', d*An an l manager of Lis property In the preeuWi 

Jfari* , C14 ror most tbey be conside ed as know aol appeal, and that the mortga-nyhoad wai 

mg iU contents unlrss tbey are stated n tie notifi- genuine On appeal tbat decree was rerersed by 

cation of sale The procUmatior aud notification ‘he District Jnd c r on the ground that the plaiatil 

are i tended to inform persons wlist had no* iron represented in the pro Ions UtigstuW 

j r° . ,* ,* od ,0 t" e the names rf the parties by a guard an duly appomted under 'Madras Iteguls 

defendants whose n tU and interest, in it are * »* > of XS01 and waa no party to it If« aecord- 

to be sold In the case of a tale in ueeution of mgly allowed tV. pbsint iTa ctann. On sWid appeal 
‘.party “ » rep rhutolise c f . h> ‘bo Hi„h Court —Held that on the dnrth of <> 
th ' Tmptr Wlr, « “ b're sa thc ’ ‘he pl» ntiff was h« sole heir , that the equity of 
V tlle P™PJ rt J to be sold the nine of redemption m the m wtgazed property vert'd Id 

tto dsf.ndant against whom the decree wa. c'tamcd ^ - «nd that the inheritance was wholly nnrepre- 


a>^ In describing what a as to be to'I“ ' \ 
nght, title and inf rest of the d. fcnd.nt 
n^cstmUU™ of the deceased. A guard au 
rtgbt or interest in a minor*, propertr ■ 


to be so'd, to say thc i ,e vted ro the prerious litigation, irasmnch as Jf 
the d> fendant as the not appointed guardian of tbc plaiatitT* person Or 
i A guard aa ham oo | administratrix cf hi* estate, either un ler Madras 


K^tacmutir* of thc deceased. A gnardua has no 1 administratrix 
Coarts'nn'cbri”. in ,* mi , nOT '‘ P ro P«tj and tho I Regulation \ 


aUuwio, *"? "y*" 1 to i *votl»tH, nor waa she appointed bu guardian oJ 

lion i*a*M n,rT°" ln '’'em in the mortgage mat. CS.oJrr MMr 

»« hare , “t*" v ’* f “ e *“ b,U ' l AU SUr,* , 614, distinguished 

5 = 7..'?™ d r,i;,-SSr,KSr£ j “'“>■■■*' '”**«» xx.B.enwa.1* 

Kc«* I5t P^prrtj of m.iwr Aacoot ^ — Sal* 


■Minor Aacoot I — — - sail 

IB W It , 63 j fso* ef a decree aynart a defeated ptr. 




tested ty a minor tom— Itoa Jar tvh *a’* affert* 
istersii of am lor nof party to deere* or exeemho* 
proreti mjr — S', n llahomedan woman who * 
vu-shar r in a certain kh tl vatan, died indebted, and 
*aa aued after her death as “represented by fc«r 
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SALE IN' EXEGUTIOTN OF DECREE 

— continued. 

II. DECREES AGAINST REPRESENTATIVES 

— continued. 

minor son represented "by his guardian.” A decree 
baaing been obtained against K, ns so represented, 
her share in tliekhoti was put up for 'ale in execution, 
and was purchased by the plaintiff, who obtained a 
sale certificate reciting that the right, title, and interest 
of K in the said khoti had been purchased by him. 
He non sued the defendants, who were K’s co- 
sharers in the khoti, to recover the profits of K’s 
share which they had received. V, besides her 
minor son, had left her surviving a daughter who 
had not been made a party to the suit or to the exe- 
cution-proceeding', and the defendants contended 
that her share in her mother’s estate had not passed 
to the plaintiff. Meld that the plaintiff was entitled 
to the whole of K’s share. The debt due by K was 
one for which the daughter was equally ies) onsiblc ; 
and having regard to the fo>m of the suit and the 
execution proceedings, the plaintiff was justified in 
assuming that he was bidding for the entirety of K’s 
share, and would acqnire a title unimpeachable by 
the dauglitci. ICnxTBStiKT Brai r. ICeso Vinayek 
[I. L. R„ 12 Bom., 101 

137. Representatives of de- 

ceased Mahomeddn — Sate subject to mortgage 
— Potrcr of heirs to aliencte. — Tiie heirs of a 
deceased Mahomedau mortgaged some property of 
tlieir ancestor. After the mortgage, a jndgment- 
creditor, in respect of a debt due from tlic estate of 
their ancestor, attached and sold the mortgaged pro- 
perty in execution of his decree. Meld that the sale 
was subject to the mortgage. Meld also tint the 
question with respect to the powers of tiro heirs and 
tiro rights acquired by the mortgagee and the pur- 
chaser under the execution, in a suit between the 
latter, was to be determined not by Mnliomedan law, 
hut by the principles, of “justice, equity, and good 
conscience.” Semhle — That ei en if the Maiiomedan 
law applied, the sale itr execution would be subject 
to the mortgage. Campbeij, r. Deiamjt 

[Marsh,, 609 

138. — Purchaser of 

share of estate, Bights of — Purchase from some of 
the heirs— Absent heir, Reappearance of — B It, a 
Maiiomedan, had incurred debts for repairs to a 
house of which he ow ned an 8 annas share and nftrr 
his death his daughter S, who was entit’ed to a 5 
ami ns share of hh estate and who had taken choree 
of his property and obtained a certificate under Act 
XXVII of 1860, directed further repairs to be done 
to the estate The debts then incurred by 71 It and 
*7 not having been paid, the creditor bronght a suit 
against 8, as representing her father’s estate, to re- 
cov er them, and having obtained a drcrce, the bouse 
was sold in excoition thereof, and purchased b\ M 
in May 1^/1 71 II at bis death left also a sister, 

who was entitled to a 3 annas share of bis e'tate, but 
who had been for some j cars absent on a pilgrimage 
to Mecca. On her return she, in January 1 R 74, sold 
her interest in the bouse to lit. In a suit by M 
acainst .8 and M for possession of the share so pu r- 
chosed by hiui, — Meld tint S did not represent the 


SALE EN EXECUTION" OP DECREE 

- — continued. 

11. DECREES AGAINST REPRESENTATIVES 

— continued. 

vriiolc estate rf 7? Jl, and the share purchased by 
the plaintiff did not pass under the execution sale to 
M ; the plaintiff, therefore, was entitled to recover. 
H enduy t . Hetty Ball Drum 

[I. L. R., 2 Calc., 395 

139 — — — - — — Purchase of in- 

terest of some of the hetrs — Meir not part y to suit 

—Bight acquired hu purchase) A, i Maiiomedan, 

died possessed of immoveable pioperty and leaving a 
widow, .a daughter, and a sister B, Ids heiresses ac- 
cording to Maiiomedan law II was entitled to a 
ono-sixih share of an undivided moiety of a cert viti 
portion of the property which was sitneted in Cal- 
cutta. Aftei A ’s death, the L Rank sued his 
daughter and hrr husband and two of her liusiand’s 
brothers in a mofnssil Court to reilirc certiin mort- 
gage securities executed by A to the Bank, and ob- 
tained n decree by consent. Neither the w idow nor 
B, who was then absent fiom the country, were 
parties to this suit. The Bank, in execution of their 
decree, caused ceitain propeity of A, including the 
undivided moiety of the Calcutta property, to bo 
'old hy the Sheriff of Calcutta. The defendant 
became the purchaser at this sale, and obtained pos- 
session of tlic property. The certificate of sale 
stated that what was sold was “ the right, title, and 
interest of A, deceased, the ancestor, and of the de- 
fendants (naming them), the represent rtives, in a 
moieti of a piece oFland situate," etc B aftenvarda 
eo d anil assigned 1 er share in (among other proper- 
ties) the above-mentioned undiv ided moiety of the Cal- 
cutta property to the plaintiff who now 'lied the 
purchaser at the execution sale to recover tin subject 
of his purcb iso Meld by Gahth, C J., IvEitp and 
Jackson JJ. (Makkbt and Ainsbte. JJ , dis- 
senting), (lint the decree and the execution founded^ 
npon it did not affect the share of B in the c'fnte 
of A. anil consoquentli that the property in ques- 
tion did not pa's to the defendant under the sale 
madoby the Sheriff Assaitatitexinessa lilBEr r. 
IiVTcmrFErvT Simsfc . I. L. R., 4 Calc., 142 

S. C Asnr.rr Ax,t i. 'LTrronmrBT Sison 

[2 C. L.R.,228 

140. — - -Mahomedau 

lair Decree against heir of deceased Vnhomedan. 

— End r Mahomed n l, w, a dtcroe against one heir 
of a deceased debtor cannot bind the other heir-'. A 
mortgage having bi en executed by a Mahomed nr, a 
suit «as after bis death brougb’ against- two of bis 
licii Ids sister, who was entitled to a C nan is 'bare 
in bis pioperty, not having bo n made a parti to the 
suit A decree was made In consent, and in > xrcu- 
tion of t> at deer cthe right titlp, ni d interest of the 
mortgager w ere sold. The assignee of the sister then 
sued the purchaser to rrcoior her fi annas share 
without making the original mortgagee a party. 
Meld that the mortgagee was not a necessary party 
to the suit, and that the 'hire t f the 'ister, notwith- 
standing that tlic right, title, and interest of the 
mortgagor bad been sold, was not affected by the 
sale, and that the phmtiff as her n'signcc was 
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entitled to recover Srw\»rn Din r LrcHtrrrrr 
Susa II C L E, 288 

14L Mo rt 3*30 by on« of the 

lie trs of dee*ased— D recfie- is will for pay 
mt*I of J tilt — Dterte Inn /.r Jill f no 

ttt/or~Ckarje oa properly — A toamt- r by h :■ will 
directed piyrn'ritof all hu de.it* and «S]*ct thereto 
devised hu property to bis b ira After on* of 
the tram or** creditor* bid oh timed a leeree 
the her* m their representative capacity which by 
1*1 term* ill to he tabtStd ut of the suet* 1 ft hy 
the testator one o* the bein mar* fared b I thi e in 
twdve projnrt « left be the testa or Sa v iequent to 
th* mortra^e, one of the mort--S7ed pr pert ei via 
•old la execution of th» errd. or’* decree 1 h» 
mortpire* afterwards broa h‘ a suit i ■aim th e 
mortgagor and o limed a decree oa hu mo-t’i r 
Eeffthat as nrther ha direction in the wll for 
pajmra* of d-hu nor the decree ia the ereJt r** 
rail created a charge oa the pronerte of «h» « ,tor 
the p-opmy * If la execn oa of th c d tor’, 
decree had been mil subject to th nor* uni 
the mott-ane wa. entitled V es cute bn decree 
^rarnrt that p operty Bo s, > n ..-.a v Doth 
Cl.if l L r 4 Cl w d , opuuhed. 
M« D Ti D n”nn Moms a Chcvdx* Chow 

bebt LL.R,9,Calc,406 11 C. UR, 685 

d«e. a «3 IfoiMedoa. t,t,U~R„r* u ,lal e, 
dttetitily lose ea ly of kit tr*l~>f ktld 

bisiaM— T a Milo nnlan woman dieL Im.i 
her husband and several m nor ehildreu JbtrTn^ 
N.utative*. In eieentwn of a uioner decree >tfL i 

^“JsV.r.r^cssf 

^■sSSiSis 

CrtU-S’ESCf 

by a (rnardiaa app mted by the 

— **-d. xoZxZy ,h * tt * “ 1 ' 
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BALE IN EXECUTION OF DECREE 

(Mtlluf. 

12. EE-8ALES— coaf.aanf 

144. Time aUowed for payment 

of purchase money — Ofl TroWare Ccdt 
I'SJ i 151—lhtrrthoaef efieer cetJaCttf wV 
t> allatt > reaiotollt I at far yiyiwil t-f pank-tf 
motet — The pruru-oni of v dol of {be Civil 
P oerdare Code pie the cSnr coodeetiar a ole el 
moreail* property s A scrvtion to «I<ow the parch iu*- 
mouey to be pai 1 at a rruoaaUs t»m» after the sale 
bai been made lnues Alcu e Saxt Ciuxnr 
Liu 4H VT, 37 


- Cml Pr-eiJtn 


145 

Code l“3\t 211 Com ft! allot */ ptriof n 
In co puting the fifteen day* allowed for pajmrat 
of the balance of the purchase-money order a 231. 
trt VIII of ISjD the dar of aale wa» deluded. 
Auiwie i tarx r K001B15 Ast 3 Agra, 204 

148 Failure of purchasar to 

pay deposit - Cittl Ptore'art Cod', IS. >"• *. SSL 
— Fa Imrt It depot’! lit tale ea-AccOrijir to 
■ 2SL Ciiii Procedure Code 1^9 the prepf*ty 
had t be put np apain for tale on the pirriawr 
fa I eg to male dcp. *it , anl it was the depot only 
•Inch eoald be forfeited and rot ane right which a 
deeree-hoUer mult hare under hu decree la the 
esv of a re-aile the juiL-uirnt-deitof u re titled to 
credit foe the fall amount bid for fcu piop-Tty at the 
time of the first «ile Joostu fctxOB * Ooc* 
Brtsa Ut . 7 IV. BL, 110 


147 


Defaulting purchaser— 


ml IttialU feoa dtfttlltty ptrtkater-Jtltr- 
ttl-Citil Froctdarr Code, fS55. t 95 A- « tea 
th. proceed, or an eventual sale were Ire* thta the 
rnee bul by a d.fan ting pqreha*er, the d'Jftreuc* 
'vv-Me from him under a. 23 1 Cede cf 
Civil Procedure, but wa* leiicd without lalemt. 
Soow Brxen hnou r Sarrwtnax Dos* 

[9 W E, 500 

Ft* Sooxuj Bcxaa Sixon r ‘•xirnsKix DO“S 
[6 W H, Mis, 128 

148 - 


143, — 


b— 2 E-SALES 


a^rof-r<„r p ? rcllM «.Lisbt 

Act X of lg-7 irtL h. - P™'uvn, of K «jV 

• -1™ 

°r«cy «ia Jisbte for dc£ 

WveabVor mbs. whether of 

b*t*pn4„u» «» ZTZ?* •=* *l*o to 

» Rail^Koora ’ d5l> " Rxicdbjx! S in.. 

lXi^.7 c «l C ..337 BC 23 


„ , Fad met to ftf 

1 a! mre topaykalaoc* of partial try — 

CoJr » 2o3— The nrovbi’M 
cf 1 153 Act 1 III cf 1M were bell applicable in a 
T?".! IT., 111 ' w« forth- 1 fa tale place on 

the da, rf th* „y, bnt , ^tseepi^t dale It wa* 

I 011 tsilnre cf a purchaser to pat in the balance of 
' !r.P* TC a“ ! " y nndrr t -2o» and net oa fs3ar« 

1 a -Lx* HUPST *° ” Ui ' thr dev °‘"- rt S n ** bj 

i * P’rthaser could be compelled to 
d between the first aad secoad 

I salt*. Ajoodhix Pxatu, r Qorat D-rr Afmxa 

[17W E, £71 
- f .rif rroetimn 

_ . - to pay dtpottt— 

r,drr ‘> mjaitil dt fa tiler — Bid-l'tf 
A ^Zl Frrm : nea Sf Cotri-Beaae „ rteeitet — 
A purchaser of property ,t a ConrVsale who fall* to 


149 

Codt IV 7 at 233 291 Faifsre 
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SALE IN' EXECUTION OP DECREE 

— continued . 

12. RE-SALES — continued. 
meaning of s. 213 of that Code, and liable, as such, 
to make good any deficiency of price which may hap- 
pen on a re-sale and all expenses attending the same, 
Jatherbhai t>. Haribhai I. L. Id., 5 Bom., 575 

150. Civil Procedure 

Code, 1159, s. 854 , — A purchaser flt an execution- 
tale WAwg defaulted to pay in the pv-rehme-asmey, 
the property was ordered to bo re-sold. Before, how- 
ever, the re-sale took place, another sale of the same 
property was effected at the instance of another 
judgment creditor, but at a lower price than on the 
first occasion. Held that there was no rc-salc such 
as was contemplated in ss 253 and 251, Act 
VIII of 1859, and that the first purchaser was not 
liable for the difference between his bid and the price 
obtained at the same sale. Disokha Motet: Cnow- 
D STRAIN V. SONATEN DOSS . , 16 W. R., 14 

151 . jet mi of 

1S59, s. 854.— In execution of a decree, certain pro- 
perty of the judgment-debtor was attached and put 
up for sale and a portion thereof was knocked down 
to a purchaser for a sum sufficient to satisfy the 
decree. The purchaser, however, having made default 
in payment of the purchase-money, the property was 
again put up for sale, aud the portion previously sold 
was purchased by the decree-holder at a price less 
than the amount bid for it in the former sale. Held 
that the decree-holder was not debarred by wlvnt took 
place at tho former sale from proceeding to satisfy 
his decree by sal?, of other portions of the attached 
property than that originally sold. Kheboda JIati 
Dasi ti. GotAsr An ARBAiir 

[13 B. L. R., 114 : 21 W. R., 149 

152. Civil Procedure 

Code, 1859, s. 854.— Held by Pheae, •/. { Ainslte,,/\, 
dissenliente). that if for any good reason the uuc- 
tioner at an exeention-sale under 1 he Code of Ci\ il 
Procedure does not accept ns purchaser the person 
named by the highest bidder as his principal, he 
cannot make the bidder himself purchaser against his 
will; he must simply declare that no sale has b»ea 
effected and reopen the bidding. Held bv Pheak, 
J. (Antsete, J., dissenting!, that where the .Tudgc 
countersigned tho certificate of sale in the following 
terms, “ H P, having made the purchase for H700, 
stated that he made the purchase for D K,” he 
accepted D K as purchaser in H P’s hid ; and that, 
when a second snlc became necessary, the difference 
of price became recoverable from the apparent first 
purchaser under Act VIII of 1859, s. 254, and 
reconrse should first have been bad to D K. who 
should have been allowed to show cause against an 
order of payment. Hueee Rah r. Hun Pershad 
Swan 20 W. B., 80 

Held (on appeal under tho Letters Patent confirm- 
ing the judgment of Piieau, J.) that the parly pur- 
chasing at an exocntion-sale under the Civil Pro- 
cedure Code in the character of an agent cannot be 
made liable ns a principal ; and a proceeding upon 
the contract under s. 254 in such a case must 


SALE IN EXECUTION OE DECREE 

— continued. 

12. RE-SALES — 

be taken against the principal. Him ee Ram v. 
Her Pesshad Singh . . 20W. R., 397 

153. — — — Civil Procedure 

Code, 1850, s 854 . — Where property had been sold 
under a decree, and the purchaser at the execution 
sale had made default in paying the purchase-money, 
the remedy of the judgment-creditor was not limited 
by s. 254 of Act VIII cf 1859 to a suit against 
the defaulting purchaser. He was entitled to recover 
the balance of his debt from his judgment-debtor, 
who might perhaps have his remedy against the 
defaulting purchaser. Anaxdrav Baptjji v. Shekh: 
Baba . . . . I. L. R., 2 Bom., 662 

154. — - — — — Civil Prove- 

dure Code, 1SS2, s. 293— Defaulting purchaser 
answering for loss by re-sale — IJ ascription of pro- 
perty at sale and re-sale. Difference of . — The sale 
contemplated by s. £93 of the Civil Procedure Code 
must be a sale of the same property that was first 
sold and under the same description, and any sub- 
stantial difference of description at the sale and re- 
sale, in any of the matters required to be specified by 
s. 287, to enable intending purchasers to judge of the 
value of the property, will disentitle the decree- 
holder to recover the deficiency of price under s. 293. ■ 
Semble— That even if the difference of description 
was dne to the value of the property having been 
changed, between the sale and re-svle, owing to causes 
beyond the control of any person, the decree-holder, 
if entitled to claim damages against a defaulting 
purchaser at the first sale, must proceed against him 
by way of suit, and not by an application under 

s . 293. Bawnaih Sami r. Moheep varaiv Singh 
[I. L. R., 16 Calc., 535 

155. — —— — Civil Procedure 

Code, 1S82, ss. 293, 806 — Liability of defaulting 
purchaser.— At a sale in execution of a decree a 
decree-holder who had obtained leave to bid, was 
alleged to have made a bid through his agent of 
R90,000, hut he shortly afterwards repudiated the 
bid and did uot pay tho deposit. The property was 
put up for sale again on tire following day under 
s. 803 of the Code of Civil Procedure, and was in 
due co irse knocked down for a sm viler sum. The 
judgment-debtor filed a petition under s. 29 < to re- 
cover from live decree-holder the loss by re sale ; the 
petition was rejected On appeal, — Held that the 
property, having been forthwith put up again aud sold 
under s. 30S of the Code of Civil Procedure, was re- 
sold within the meaning of s. £93. Vabeabhan c. 
Pangcnni . . .XL. B-, 12 Matt, 454 

158. — Civil Procedure 

Code, s. 293-Order for recovery of deficiency on 
re sole— Right of suit to set aside order — Certifi- 
cate of amount of deficiency.— Held that a suit w’ill 
lie to set aside an order passed under e. £93 of tho 
Code of Civil Procedure. Held also that the fact , 
that the certificate provided for by s. 293 of the Code 
has not been granted will not prevent the decree- 
holder or the judgment-debtor, as tho case maybe, 
from recovering from the defaulter the deficiency 
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sale in execution or decree 

— eonhaucf. 

12 RF 0 ALEa-M»f'««“* 

01 a re «1« o! . ropcrty a ltd in eieentum 0* * 

S£».-- -.** T ‘iT^v*;rs 

cStfOfV ■SW&i 

rrvrssn^rsz 

£&d* to « »lc. held onto «. 80C 

ton H on lobstantUl different* he’wwn th f " ! 

•■ reaold ” sn<l ■■ re-sato " which occur In m. ** 

309 and the *<t 4* - put nr »?»>" «“» «> ld *?““ 
occur In i. 300 PamdUm, S«»«. v Syr*u 
hTetr.I L B, 7 Cole, 337 relied npoi. *■ 309. 
Ot\ 1 P raced re tide, toe not apply to • ««* in 

«UA the l™!**! w op urn * nd 

w,lh under the provision. of. 300 Cinl £o«duw 

Cod* Rl,I3rl,,U **“. r,0T . r 3 ClVJn^Su 

163 Re-sale by Collector- '«>» 

to ,it nvd- tilt —The u’amti# pu-chtvd tbc t«ht 
title and i iter, it of a judgment-debtor In * certain 
jumma toll in execution of a «m»!l Can** Court 
decree «nb*<»inently the nme land kb* *ot 1 bi th« 
samecrdihr u eve cut xn of another dome obtained 
n the ( o’lecto xlourt and the defendant purtbaied. 

lo a anit to act * i le the sr«mJ ts\e,—Ht'< f that, 
when a tenure has one* teen *o! I In Mention of a 
decree of a Civil Court, the Collector’* Conrt ta no 
power to put it op again a* the property of the 
famrr tenant feaHmWM KBAMia v- IUlM 

Clll pEI*ll,A C..40 13 V7 IL, 451 note 

Wiiro Alt t **11)14 AU 

[12 B.L. B., 487 note 17 W R.,417 
Moron Mono r Dm r.ni/i Km.ii 

[12RLE, 402 note 
I’BAvDivnncSuiH r Sim<rviu*i Dm 
[3B.L.R..A C„ 52 note • 10 W R.434 
Tnrra iiiin Tn itoou r Pasts no* Jut 

[10 B. L. H., 142 nota 13W.R.440 
Bowiur Om CBOWDHitY e Menit 
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12. RE-SALES— eomeUM 
reeard to the conflnnat.oi of the preraro. aale toll 

-ft *J II. JmJ*. -• it «» 

Collector tvl issued to order* w the aubjM- 
Oamptlram M.Uram v Itoiji Ai tmji, t L.JU 
13 Bom, 332, f illoired. Bat Aiirnt r M»0Hir 
Mmoa T ’ 


, x. I* R, 15 Bom,, 604 


13 VIRCUASEES, TITLE OF. 

(«) Ocniuii. 

180 Title pi ven Ly eels— Jm- 

F Ut t ko r rat If of I, Ilf- Co rtal tmplor. -In * «1« 
of Immoveable pnpertv made by a Cj«I toatt “ 
eaecution of a decree there 1* no ImplW »“"*** 
by the execntion-crrilito- of the title of the judg 
tneot debtor, the manm "to reef rmf tor »PP ! J in | 
Dhoikp Mithc»aj>i* Halt r l.a*« r “*“ 1 
naira Kama ... 4 Bom„ A. C„ 114 

Knismara ratal) Sasrr r Fatchim. taj-ad 
O mriBirt . . 6 Bont, A. C„ *.53 • 


10L- 

u tortal 

estate sold In eiecntioo after untie* tn, ‘. 
other than the jodcmert-dtbtor elain right* ana 
Inter* *t* In the propirtv, the rule of eeveef '"p" 
i applies. SnaBanoomri Chowdbbt r RaanriTT 
CBrcstamrrrT . . . . 0TC.R.C8B 

162 Ortaad for 

ft Ihm j aside talf—Wnl of flrrt fotiat ,— A •*!* “F 
the Shenff to a hood ft (• parch* scr for valuable cm- 
aiderati « will n't heart and* on the pound that the 
| judgment rre htor had communieated with the ^hecin 
1 and deurrd him to »t*j the aale. The purchaser 
need not trace back hu title beyond the /. 
Kuhjie Dob3*i « GorawoiET Pots** ... 

[1 Inti Jar, N. a. 359 


160 v 


[12 B. L. IL, 485 note '15W R, 341 


, 1B3 — . — • i»-wrr«»fjr — 

I Care it emplor.— In a nle la the eceeutien <i a de- 
cree of the nyhta mnl intrreat* of a jnd.ment-dehtOT 
in an estate of which he la the rreerded proprielor In 
the xerrune register*, it 1* uiual to deaertbe auch 
right* and Intereatain the aale proceeding* a* rreoeded 
in auch rr— uler*. hut inch de*cnptioi doe* not 
amount on the part o* the decree-holder or the oiErer 
eoeidn tuig the aale to a warranty that aneh right* and 
utcreaU are rorrvctly dcacnoed. there therefore, 
according to the nraal practice, the rights and inter* 
n'i of a ini'gment-dehtor lu a share of a Tillage of 
which he was the recorded propneto- in the teveoae 
registcxa were prw'aimed foe sale in the exeent on of 
a decree and sold, described at recorded aid the 
■ona of the J idgment -debtor aubae<iaently *ned the 
auet On purchaser to recover their interests In auch 
•hare and obtained a decree for tnch later eats, and 


—Cellt'l 


r Port 


to «e( »» At t all aid fo order a rt toft - A aale 
ot cevtan propertv by the C< Hector in execution of a 
decree waa set aside by tb Collector on the applica- 
tion of tbV deeree-boliler and a re-t*le took place at 
which the deertc-htAder i urctaacd the p ope t» for 
row Thei cDTchaae-money was duly paid into 
Court. «nbt«piently a ihirl party apt lied to the 
Co'lerto to aet laU this sale, and oSered Rst>0 
*d» au order vt- 
■alei thebidd npx 
i '» 'The re-aale 
re-holl e applod 


JV1 _ _ propirty 

tlmr a.'-le the tola and ordenne a i 

aeco-dinalj took' place The d< 
to Ihe^ntsKdinaVe Jnd« to act aside the r?-*»le' 

her. On r< ferrate to 


to coo frm *hc . . _ — „ .. 

the Bui* Court.- I7«W that the .*-»« OJ , c . 
Collector waa a nullity and that the qnesUsn with 
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OF DECREE 


SALE IN EXECUTION 

-£5SU*. «** "“t, 

the auction-purchaser ^ rc "P°“ J on ey propor- 

lioider for a refund of the • cos{s 0 \ defend- 

tiounte to such heing no fraud or misre- 

ing such smt,-E«W, there or a uy- 

presentation on the part 0 lowing an express or 
thing of an exceptions tlwt thc su - lt was not 

implied "arranty on P- A v Asmun Matho, 
maintainable. ^f^Lf nU Naeais SiSGH 
3 If. T V., 67, distinguished. 2 All., 828 

c.MahtauBii . Caveat emptor 

164 :. - " "TTT ^hase-monpy t c?icre judffment- 

— Suit to recover interes t .— K> the plaintiff, 
debtor is foil'd tol ‘ ou tb e icth March 18 / 0 . 

purchased a honsefroin-S d eed of gift on 1st 

and ^nveyed it to h, ^ «: « ^ obtninod by <?, the 
October. 1 -jonq (1862), against JZ, the property 
defendant, m .1269 ^^^ted under s. 246 of 
Wft s attached. objection was disallowed, 

Act VIII of 1859, but ue J ^ ^ ^ pro p C rty 

and thc rights and into ^ ^ ^ Bucd to to ve 

v/crosoldandpnrchasedh^A^ & decree and posses- 

tho sale set aside, and to recover the 

Bion of thehouse^ K ^ io S n . purcha ser under ffs 
money paid ^ H , uhc principle of “caveat emptor’ 
decree. defendant was not responsible for 

applied, and t in purchasing and paying his 

the plaintiff s misfaw innuirimr into or consi- 

monoy for the house Dabs 

dering the title to it. Kex.lt o. bE [0 168 

_ Suit to recover 

166 ’ TTZTwarranti) of title — Caveat 

pMrchaje-money w haser _ civil 


bade in execution of decree 

— continued • . 

13 PURCHASERS, TITLE OV-conhnued. ■ 

under s. 2oG o f. that - > „hiected to the con- 

therefore that, inasmuch *s the 3 ground that the 
firmation of the sale to him wMch had 

Court was not competent to connrm pn 

by its previous order taenng™ “f Acfc Vtll of 

» s •r "c»™? 
si- a ssn a a*. »» 


-. w ;"T2r 2 cm 

emptor -~S'9 llt J-J off! —The right, title, and m- 
Code, IBoO, «. 2o6 t ’ a fu i m moveable property vms 
tereBt of O in caw Balc ; n the execution of a 
attached and notified „ Ifc was also attached and 

SSSK-j *»*. °Jj ffir W* 

execution of the decree hddy c *^ fc ^uVing the 

chased the property. granting him a sale 

decrees confirmed the sale ^'s objection to the con- 
certificate, f^f 0 ° n lJ edths sale to K, ordering 
finnation. a* 50 c ° u , . , . Q nT »fl ft. and dis- 

thc purcha^money to bc^d to but ifc 

allowing t *’ 8 the ground 

refused to K ^ ^ been confirmed and a sale 

certificate granted to him, it - *£po s^ 
session of the P£P«*- dis- 
and R to recoverh P^ ^ caBC3 - m which it had 
tinguisbiag tbe s title, and interest of 

been held that, whe _ uarticular property is sold, 

a judgment-debtor in a PM ^ an y^right, title, or 

there is no warranty “ aU ction-purchaser cannot 

"'S a .^s js&tssz 

TOL. V 


Sale in execution set aside — 

Si ^JSS. 0 ^ 

sr - .» %; -» r af-vs 

been thus set aside, ,the< Ga “^ P Su J b3 equcntly in a 

“ M tb v the l purchasers at the first sale (in 
suit trough y th ^^debtors, who alone were 
which suit t ■ 3 ^ cssed indgment) the first sale 

made a ^® a p tt " tS ^ e purchasers at the first sale then 
was confirmed, lbe pn foj> poggesgion 

sued the porchasen Stbaohey, C.J., that 

of the Property sold. Seta ^ . edtbeir f lt l e at a 

the second P^ rcl ““” htt d S been set aside, their title 

tlDle ^uffocteKy the subsequent confirmation of 
was not; a&cctea j • r|t ,4. fijo parcbaser3. 

the sale andwasgoodasagamst tnenr^p^^ 

Seld further (by ^^ee confirming the first sale 
on the findmg that the JeawcoM ^ ^ purchaserg 

had been passed in Dart ; e3) and had, moreover, 

at the second sae collu sion between tho 

beep obtained y’ n t_dcbtors, that sucb decree 

plaintiffs and t tie yu g „ rnn ; rc dbv the purchasers 
could not Canpa. 

at tbe second • 375- Konapa x.Janardan,ll 

r Bon- m IdLr Chunder Banerji v. ^ore N^ 
Bov..,W, XL" and Sam chun JerSadhu 

Aroo, 3 G. b . UV-, . 2Q Calc > Zo> dm. 

Khan v. Samir Gha-t. B , Muhamma d 

MW,. S'Tf l l m Aii.'kc , L. X; 15 

Lal r. Jagat Nab ail. Baitke b ^ ^ i 68 
Das . - * * 


(j i ) Cebtitioatb op Sale. 

—Position of purchaser with 

\Zlhf right to 

The position o n pnr Court after he has obtained a 
a decree of tlie . dEt ra r under rule 415 of the 

certificate tom the dotbed with a 

•» .f . »■««. b. 
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BALE E* EXECUTION' OP DECREE 
13 rEECHA^mS TITLE OP— 


XctUoi Lalimiat x W*I 1 Ur re»oVi.» 
Uwtrt. 12 Bmp. JJ" , n=d ZfarfaraW., 
t ft> trili I L. 4 Hem , J$5> (LiS.ayculi'd, 
^llcll Tnirj> « Eauiu E«*ih 

p. X, 3L« JO Ecra, H i 

172- &*h »a t:rm 

lion rf iecreeef E«H*f Ctm r 1 — Dt'itrrj e'ptirt «- 
Jl 7// •/ fS?3 f'r-IT /• A*. t j-f) 
4 . JS-Acf JJJ r/ IsSI T . Drat Jrf y , 

». 77? — ficpiTtr «ecJ la rtm'-os el * &w* of ■ 
lfatcoa* Cm it '«'J in llw pirtiwT on co-jlrt»a 
ef the •*!« nod pajfarot ef tb* fkJ fve. la crdi- 
is p*rfrrt fa, t— < il licet armterj tli»: be ^,e.l 
<Uta * ilf «r 1 *nXt er aiitJd b* pot fata \onry 
by tt* Cdlrrter ISwrf " that * tsil by 

• jV3Tt**<r it a **!« [a rtmlm el a •J'ctm ef * 
Ennt* C«rt for fervun; cf th» Jrr^vrtr »u 
EainiaiBib r a'Jxra^b fa» K-'( Mitfatafc ri.6t b-t 
aa bnM 6oc:~.cr\ an 4 tbr Caurttr bad ai>t pat 
t_a ir.toro'wmxn. >IrZ-»TTA* Eft »t» » AH Qrufa 
tLX*.TL,6A5L,237 

173. — iVrrJ « M r at 

eJ— »'ic» ta.r~Seil for yr.it/ir an »/ yrryrrfy— 
JW/ ef rill ef f'5y. »«. 257, £53.— 

Utli tS»t h »w m! fanmbret eon rv’dawntw 
n*ntiMr«l« x-*r Art > HI X* 1*2* »Uk to 
eecirmel fa Ell fa'wtr oed/r tUt Art, »W enxxz 
for y-emetax of It* j-cjwm. to n fait eertj- 

tr»tr, ttt it to rt*rj»Vr* for fan to J-tott ku 
j-arehni* eltnit The cttS.-ir.akos of th* *»lr fa 
fa, far ocr *U rr.»f /« *«»itn** tf ku 1 2 U to 
it* p-T>rrtT.a^J «it» fnSart t to !»*• rack til* to 
tan, cf xrhx 1 ■ e*rl-Sx*Jr. if t!‘.m*r£l cMiaed l * 
tnn, mil aatly V* rtlirocr tint t V prei^r-t x fc*l 
to I uol ZHoryc .'ff»n Sm r Sim, I'riili 
Awwkr, I. L. £-, 7 Cmlf^ 199, rrfe-roJ ta. 

Busio , % D. R, 5 AIL, 300 
Kua Dm* vxtwr* r. licit Tare EotC*«- 
tsm . . W R, 1881, 279 


174. - 




ivromr r«oO«» eeUi — Fxrelettr oA irtW 
»»/« olfjm oy errtiJ^aU »' talr evi pattttnae ef 

freftrlf fner It Jr it! ef rr rit frail It y+rtlttnr 
•( fint eelt—Trtert'ur . — Ol tk» W> D^cnbcr * 
IS* o the vUiSJi J pniTliurd * brjr kt an aartJOo- 
aO* fa Mictboa ef a Arm* m-'SO ti* nt^, eo* S 
Tt* ial* to tcnErmed on ti* °ti Jaanaty ls~7,bo 
nmUett cl nlc wee zrX tw-ol tt ,td Ihe 11b 
Jen* 15HX On tW Stk Jaaaaty l«0tliik'r“ 
djfil rvrfaMd tie nniW at a » 1 > m *ierttts03 
Of a ownr-Wm mar ^ Tint nil vu ron- 
« nard <« «h» Ni Feirttarr l^t. aoJ a Wifa r 
*" iicrd ea ? Oi Uirrh JJSO. Ti* def«1»st fot 
P»>»« fre» tin jairmix^^Uor- a A foil ISH 
J, 1 *? 5 ". far p»n aax It vurn* 

Si t2**,i*ra*«*»r.* trd b» 

I,J u oat hi, mtitxnte. Si* 
V^UApUmU- w„ wlW t ^ )TTT Bt iM 
inorpofa^ w W o'Uxnod an c^tabS* „ le ^ 
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decree 


SALE IN EXECUTION OE 

— continued, 

13. PURCHASERS, TITLE O F-contmued. 

ssr ■ss fi; 

of the certificate, ?. Qom® 

sue for possession. Iesh 10 Bom., 453 

Shankar. . ■ A - ’’ . , - 

Certificate of 

, „ to the representative of deceased pur- 

S l lC 9r ^rt l Procedure Code (1882), s. 316.- 
cAajer Civ „ xcCU tioii has become absolute, the 
II ben a sale in - c> g]( , q£ th(J civil p roc ediiro 

Court can, 1882), 8 rant the certificate pre- 

C °^h l therein to tlio representatives of a deceased 
senbed therein to w y Karatan. In he Daw * - 

fSS,S SS 1. 1.. B.. at B=» .ISO 

17R —Period from which title oi 

pm’ehaser dates-Pa<e { o/ « e j{ c •" dicml 

2TXi has been confirmed and been made absolute 
relates back to, and takes ^effect from, , the cut ^ 

sale, and does no commence only on the Ua 
confirmation of the sale. LtJomnH JNa gl0 

baja or Vizianagrah . 

Confirmation of 


}V\ialiUtv of purchaser for Government reve- 

SfSSatfftssttaf* 

session until c0 ® n ™“" , d tte confirmation a 

wMsmm 

ssasaiitfifiss 1=SS. \ ’ £ 

SSKSSSk 

liable for the amount of Government revenue in 

respect of her share which became 'i^ bet^en th 
date of the sale and its confimatmn. B^b 
Chuoter Bondopadhta 141 

' Application for 

' • Period from which right to apply 

p0SSeS *'™CiM Procedure Code, 1859, ss. 263, 264- 
accrues Livu jrr 3J8 ajp.—j obtained 

a mon 3 . „ dl ; c i ( property belonging to B was 
in execution of 'she ■ P ^ 1(J74j A hin , se lf becom- 
sold on fc ^ confirmed on the 

j"? but the certificate of sale was 

9th of October 18/4,^ 187 8. A app l c d 

not issued till tlio . A il i 8 y 9 . jp e ld that 

for possession on the 2nd contemplated in 

«»£“ the Civil Procedure Code (Act 

ss. 263 and 264 of „„ ms^r.d'319 of 


SALE IN EXECUTION OE DECREE' 

— continued. 

13. PURCHASERS, TITLE OE — continued. 
on the date the certificate of sale was issued, and not 
on that on which the sale was confirmed ; and that 
therefore the period of limitation against the pur- 

‘E 0 oia P ft«. ti» 

Marta • 

179 —Certificate of sale. Applica- 

tion for —Civil Procedure Code (Act A I P of 
1882) s 316— Court Fees Act (VII of 1870), s. 6. 

An application by an auction-purchaser for a certi- 
ficated sale need bear no Court-fee stamp, since by 
s 316 of the Civil Procedure Code (Act XIV ot 1882) 
it is not even required to be in writing. HlBA 
Amiiaidas r. Tekchanb Ambau,a^ ^ ^ ^ 

. Unregistered certificate of 

dAe— Interest of purchaser -Second sale of same 
property in execution of subsequent decree Interest 
If purchaser at such subsequent sale subject to interest 
of vurchaser under prior sale - Registered certificate 
of second sale- Act VIII of 1859. -In 1 884 the plain- 
tiff brought the present suit against the defendant to 
recover possession of a certain honso which lie had 
purchased at a sale hold on tho 15th March 1880 in 
execution of a moncy-decrcc obtained against one G. 
He obtained a certificate of sale on the 3rd January 
i qqq w hich was registered on the 13th of the same 
month. The defendant bad previously purchased the 
same property at a sale held on the 22ud November 
P in execution of a decree obtained by him as 
mortgagee Snst the said C. Tho defendant had 
Obtained a certificate of sale and was put mto pos- 
session, but bad not then registered the certificate. 
He subsequently obtained another certificate, which 
“ Wintered in June 18S2. In a suit by the 
plaintiff for possession, — Reid that the plaintiff could 
not recover. The defendant had acquired under the 
Civil Procedure Code (Act VIII of 1850) by the sale 
and tho confirmation of it a beneficial interest, and 
XT— bv his subsequent purchase in execution 

Of the mone^decree against <7 took subject to that 
interest The grant to tho defendant of tlio second 
certificate, which was registered, sufficiently piovea 
that the sale to him had been confirmed. Chlnta 
manrav Nattt V. Vithabai I. L. R., 11 Bom., 588 
18L Proof of title without pro- 

duction of certificate of Bale-Civil Procedure 
Code, 1859, s. 259— Registration Act, 1866, s. 49 
Omnia presumunlur rile esse acta.— Assuming t at 
s. 49 of tlie Registration Act, I860, required that a 
p ftf the sale of land in execution of a decree 
passed under the Civil Procedure Co tie, 1859, should be 
registered, a plaintiff who has purchased land at such 
rcgiste , r t0 re ] v 0 n tho certificate to prove 

If ifc i s proved aliunde that tlic sale took’ 
Mace and thM posse^Ton was given, the Court should 
after Ion" lapse of time and possession by a 

S^^ee of the pur P cbaeer, that the sale was duly 

“7,%,, p nnrt Veean V . Kcmaeasasii 
made by the Court. v b ^ ^ ^ u Mad > 206 


VUI of“l8o9) eor?es P onMng witb Bs 318 and a 319 a O£ 

the Civil Procedure Code (Act X ot lot n a 


,-go Title of auction-purchaser 

without certificate of sale - Confirmation of sale, 

18 r 2 


TOP. V 
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SALE 327 EXECDTIOJf OP DECREE 

— n*h»ntd 

13. PUTS CHASER* TITLE OF— ca«l.a«e£ 

Xftei of —The plaintiff m ait agnraliun* »ued tie 
JefenRant to redeem certain land mortgaged to him 
Hi tb ro«€4j«ia by bred ceated hoabaad. The defen 
bat (tbs in rtgagre) filled that be tad bought the 

kreetfigor’t laUriet ia the property *1 an auction aala 
held m executed oi s decree obtained again* tb* 
mortgteor (the plaintiff! huabaod' and t bat therefor* 
the nght to redeem waa gone. The defendant waa, 
however unable to produce a certificate of rate, and f 
the fantordinate Judge held theref-re that he had 
faded to prove hi» 1 lie, and according!/ directed that 
the mortgage account abould be taken under the 
Detkaa Atmcultanstrt Rel ef Art (XV II of ISTJj 
The defendant afterward, found bit aale certificate j 
and oMaiacd a renew of the above order hot cn , 
renew the Subordinate JntS k e confirmed bit deeia on I 
bolding that aa the tile certificate waa nnregu.ertd. it ■ 
could cot be received in evidence The defendant 1 
then ob tamed a freah certificate regiatrecd 1 and | 
renewed hia application to the Subordinate Judge I 
who rererwd hu prenooa order and rejected the 
plain iff, claim. The plaintiff appealed to tha 
DiatncWod^e who rercreed the lower Court a erder 
and remanded the cue. On appeal hr the defendant 
to the IJ igh Court .— H td that the order of the 
Iiutnct J ud 0 e abculd be dacharged. A ole certificate 
waa net neceiaary for the purpoae of cetahUahlng the 
defendant, title to the property aa agamat the 
p laint -ff . Where property haa been aold in eaeeutioo 
of a decree, a party to the init In which the decree 
haa been puvd or hia rrprewc .alive cannot, after 
the nla ha, been confirmed, diapote the lit), of the 
purebaaer at the ml*. The order confirming the tale 
complete* the t tie of the Utter a a again* the 
former Kht,bai Pasichitd * Bimcaaaj 

p. Ia a, 12 Bout, 539 

— Statement In certificates of 

Bale— Endeare— fi„f to l»/mi etwee, rgaiaet 
fwr**a*er —A atatement m a aaie^ertifiraU granted 
, 1 ‘Court that the purchaae la aubioct to a charge. 

1* net cwciaei'e endeoceagamat the pmrehaaer whm 
it la aonght to enforce the charge by nit, Ram - 
CHuExa Jmim t Hay Kisaiw 

P-Iatt.18 Had, 207 

- Purchasers at BUccessiva 


bade nr^EXEConorr op decree 

13. PURCHASERS. TITLE OF— «*?,*«<£. 
d the Clril Procedure Co-lc. lie eon tended that, aa 
coder that aectioa the title of a purebaaer at • Court- 
tale Teat, at the date of the <onfirsia.)oa of the tale 
to him hia (the defendant ») ri„ht waa nptnor to 
that of the plaintiff Inaamnch ai the aale to tim waa 
confirmed on tht 3rd J nly IsSG, while the aale to the 
plaintiff waa not confirmed until afterward,. hl„ 
oo the 2Iat July Bold that the plaintiff waa 
ec titled to r reorer Bf hia pnor parrlaae be had 
acquired an cqmUUe or inchoate title to tb* property 
which tru roUequectly perfected by the certifeau 
of ante hothiag therefore paaaed to tb* defendant 
unifrr the around tale The wo-vii "the title to the 
property all” in a. SIC of the Code of Civil Pro- 
cedure mean the full perfected title ariiing on tba 
aale becoming abaolnte It la that t Uo which under 
the aertioQ doea not rcat in the purebaaer until con- 
firmation. That pronaion, however, need cot cicew- 
aanlv be toaateoed aa deatrojlne any leaaer inUreat 
which ariiea by reaaoa of general «quuahl< fcwciple*. 
“ -Whether the jeoiium In a. 316 aa to the 

— which the title cl the purthaaer u to real 

doea net apply only aa between the partus to tba auit 
and peraooa claiming through or under them. T er 
Jaxctwr J —The reference to partiea and jwf*»t 
claiming under them would b* an rj -linage It the 
Legislature had Intended the addition to apply to 
third parties DaorF r lUXCSAlfflK* 

[L I-.3L, 17 Bom^375 


1B4. - 


«MCUtiQa-salea— Titleobto.mdlw 
^rtiflftira 0/ aafw oifa ted b f tartmd 

/**!* l J fieri r£u£L 

•** P ^»d.e* Cod. (AH xil- of 

„ ‘ * **' Xvwitfaftoa — Cm fl i *■ iif i j .t ..r r_ * 

W udta ESffJ? re 

•ul/'i <W mdant. The aale to tie defend.-* 
PUmUff ,Ddtif »ale to the 

ariTwe^i “t? "“ «•» J , E 'y 1856. Certifireieirf 
tte aam* “* defendant «• 

“ lb- mi d ,**' 00 Srod September Is , 

f.' 1 TK7.!' s lS' iis.' 




185 - 


- Title of auction purchaser 


who haa not obtained a certificate of »aje— 
Card rroetdon Code (ldS2J, , y/5— Although the 
auction pnrehaaer at a aale held la execution of • 
decree may cot ol tain a full title until a certificate 
ha, tees granted, thu moat not he cvnaiilered „ 
neccaaarily dratroying any leaaer hitereat which arirea 
by reawoa of general equitable pnnciplea. Dagit T 
1’otoirrm £iwyi (7ewy«raaa I X. IU 17 Bon.. 275, 
and Bet Ban r BtUio, If uklg hotel, AIL (1S5IJ, 
SI, approved. CnEJEo e Puti Lab 

[LD.XL.18 A1L.X88 
■ Certificate of «olo— Cm7 


Broeedara Cod, (Act XI V of 1SS2J, a 816—Aor 
tuM-fart\a*er-~Caafirm<tiiom of fourtne* — Title 
of anetioerpartlaier— Smit for daatogei forraft,»<f 
freer. — An auction pulchaaer under the Code of CSnt 
Procedure haa a goal equitable or inchoate title to 
the property aold, and when the aale certificate ia 
actually granted, it male* the title *b*Jnte and 
male* that title relate back to the date of the *»!*, » 
aa to warrant him when the aaie u eonErmed and n 
certificate granted under a. 316. Ciril Procedure Code, 
in bringing an action for damagea for any injury to 
that property committed before the eon^rmatan of 
the aale So where the defendant cut the tree* that 
*t«od on a property before the eoofirmatian of ita 
•ale, — Beid that the plaintiff who ia the auction 
pnrehaaer of the property can bring a amt after the 
date of the eonfirmatian of wale for damage, again* 
the defendant for cutting the tree*. Batdo * Paw- 
cio«a £i»y G a ay ore n, jf £. E„ 17 Bom., 27 o, and 
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BALE HT EXECUTION OP DECREE 

— continued. 

13. PURCHASERS, TITLE OF — concluded. 
Prangour Macaorr.dar v. Htmania Kurnari Debya, 
I. L.'E., 12 Calc., o97, referred to. A vnvn Cwas- 
DKB BAXEBJEE r. AGHOEE NATH AEOO 

[2 C. W. N., 589 

34. DISTRIBUTION OF SALE-PROCEEDS. 

187. * Civil Procedure Code, 

1882, s. 205 (1859, ss. 270, 871)— Effect of, on 
rights by contracts— Object of procedure under 
those sections. — The purport of ss. 270 and 271 of 
A ct VIII of 1 859 (with which e. 295 of Act X of 1877 
corresponds) was not to alter or limit the rights of 
parties arising oat of a contract, but simply to deter- 
mine questions between rival decree-holders standing 
on the same footing, and in respect of whom there is 
no rule for otherwise determining the mode in which 
proceeds of property sold in execution shall be distri- 
buted. Hasoox Abba BfXrtnr r. .Tawadooxxissa 
Satooda Khaxdan . 1. 1». B., 4 Cnlc., 29 

EAJCurxDEB Shaha r. H unit oho k Rot 

[22 W. R., 88 

188. (1859. s. 270)— Pro- 

perty not sold in execution of decree.— S. 270 of the 
Civil Procedure Code did not apply to a case in which 
property has not been sold in execution of a decree. 
Bisbex Cucxder Sut.ma Chowdiiry P , Mbs 
Mohinee Dad be .... 8 W. B., 601 

Basaji Ramcbakbea r. G ajaxax Badaji 

[11 Bom., 169 

189. Ciril Procedure 

Code (Act XIV of 1S82), ss. 295, 3 10 A — Eengal 
Tenancy Act (VII of 1885), s. 174 — Sale in execu- 
tion of decree — Deposit by judgment-debtor — Bate- 
able distribution. — S.'2P5, Civil Procedure Code, does 
not apply to deposit made by the judgment-debtor 
cither under s. 174, Bengal Tenancy Act, or under 
a. 310A of Civil Procedure Code. Bihari Laex, Paul 
r. Gopai Lai. Seat; . . .1C. "W. IT,, 695 

190. — I m per feet 

attachment of immoveable property — Pri vote alien- 
ation after sueh attachment — Ciril Procedure 
Code, "ss. 274, 276; tch. IV, Iso. 141. — A judgment- 
debtor whose property bad been attached in execution 
of a money-decree 6old the property, and out of the 
price paid into Court the amount of the decree, and ' 
prayed that the attachment might be removed. 
■While the attachment was subsisting and prior to 
the sale, the_ holders of other money-decrees against 
the same judgment-debtor preferred applications 
purporting to be made under b. 295 of the Civil 
Procedure Code, and praying that the proceeds ' of 
the sale of the property might be rateably divided 
between themselves and the attaching creditor. The 
Court refused to remove the attachment until these 
creditors had been paid. It was found that the sale 
by the judgment-debtor was n bond fide transaction, 
entered into for valuable consideration. Held that, 
inasmuch as no order for attachment of the property 
was passed in favour of the decree-holders in the 
manner provided by s. 274 of the Civil Procedure 


SALE HT EXECUTION OP DECREE 

— continued. 

14. DISTRIBUTION OF SALE-PROCEEDS 

— continued. 

Code, their claims were not entitled to the protection 
conferred by s. 276 against pri rate alienations of 
property under attachment; that these claims were 
not enforceable nnder the attachment which was 
made; that the sale by tbc judgment-debt-or was 
valid ; and that execution of the decrees conld not 
take place. Also per Mahhood, J. — While s. 395 
of the Code gives a special right to judgment-credi- 
tors, as distinguished from simple creditors, it is ,an 
essential condition precedent to the exercise of that 
right that there should be a sale in execution, and that 
its result should appear in assets realized by the sale; 
and therefore, until the sale takes place, no such right 
can bo enforced. Sisben Ch under Surma Chou- • 
dhry v. 2lun Mohinee Dabee, 8 IP. J?., 501, referred 
to. Gaxga Dnr c, Kubhaxi I. L. R„ 7 All., 702 

19L Eights created 

by s. 295, how affected by insolvency and vesting 
order — Insolvent Act (11 tf 13 Viet., c. 21), 
s. 49. — An order under s. 295 of the Civil Procedure 
Code affects only interests existing nt the time. Tho 
insolvency of the debtor introduces a new state of 
things from tho date of the insolvency, hut as regard* 
6nms accrued due prior to tho date of the insolvency 
the order nnder s. 295 creates rights which are not 
affected by the insolvency. Soobal Chunder Law 
v. Eussick Lall Miiier, I. L. E., 15 Calc., 202, 
cited. Howatsoh r. Dsbbast 

[L L. R., 27 Calc., 851 
4 C. W. IT., 010 

192. . Eateable dis "* 

tribtition — Assets realised " by sale or otherwise.’' 

— The words of s. 295 of the Code of Civil Proce- 
dure, “ assets realized by sale or otherwise in execu- 
tion of a decree,” provide only for a caso where, by 
tho process of the Court in execution of a decree, pro- 
perty has become available for distribution amongst 
judgment-creditors. The words “by sale or other- 
wise” should be construed ns meaning by sale or by 
other process of execution provided for by the Civil 
Procedure Code. Sew Bhx I) odea v. Shib Chhs- 
x>ek Sen . . . I. L. B., 18 Calc., 225 

193. “ Ass ets.” — 

Moneys paid into Court by sale or otherwise in exe- 
cution of a decree are assets from the moment of their 
payment into Court, and are available, under b. 295 , 

of the Code of Civil Procedure (Act X of 1S77J, for 
rateable distribution only amongst decree-holders who 
have applied for execution prior to that time. Vis- - 
VAX AIH Maeeshvae V. Yibchakd Panachakd 

[I. L. B., 8 Bom., 16 

194. — — ; “ Whenever 

assets are re abized,” Meaning of — Deposit of 25 
per cent, of purchase-money — Assets. — Tho words 
“ whenever assets are realized ” in e. 295 of the Code 
of Civil Procedure really mean “whenever assets 
are so realized as to be available for distribution 
among the decree-holders.” The 25 per cent, of the 
pnrehnss-money deposited at a sale in execution of 
a decree is not “assets” within tho meaning of 
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14 DI'TEUU.TIO\ OF MLE-PrOCEEDb 

—eouhnued 

l ®°a but a mere dep-sit and therefore not mo! 
<L» ely available for payment lo ihr decree-holder 
Ei r4ra»o(j* J Haiti a' r rbrciamf /auac.ioud 
J L K 6 Bon 16, diitinguiibed. Jcytndro 
Na<4 Sircar v Uobiud Cbuwitr Addi, 1 I~ R« 
13 Calc 253 diitinguUhed and ceremented open. 
Hirst Hahoued Au Khis t Damcdab Tb» 
uayics . X L. IL, 18 Calc., 242 


105 Jfesry paid i» 

<1 tiler aider arret t <« latn/actiau cfdecrtt-At 
ibIi — Money paid by a jadsrment-dcbtor under 
amst in aitufaction of the £ tree «ga ait him are 
rot »ss<ti mlirrd by salt or otherwise, under *. 2^0 
of tt« CU3 Procedure Code Act X of 19/7) « 29o 

of the Ci'il Procedure Code (Act \ of 1B'7) mo it be 
read m if the words "fr m the prepertv of the 
judgment debtor were lowrtrd after tie word 
“milled. PCBIBOTIXDA’S T*lBBOrjLTDA*S V 
llllUMlI ‘-rnSJHIUE-lll IUbIIBAKTOI 

(LLE.6 Bom, 5S8 


18 H £rrct'.ei o/ 

Jto nt—AlUfkatnt of proper! i— Pm/meu! , »ta 
Court o/ woeey Out uidtr decree -Auth reaUxrd 
lu loll or claerwwe —O end C held decree* against 
ft, and v t rat execution f them and the Judgment 
dib.nr’i property was attached but no ole took 
place The judgment-debtor* paid into Crnrt the 
ram of KI^Oj on account of O a decree /It Id that 
O wmi entitled to the sum of HI .200 jwid into Court 
by the judgment-debtor and It could not be retarded 
aa asset I ruined by site or otherwise In execution of 
a decree ao at to be rateably die mb] e between the 
decree holders under l 225 of the Civil Procedure 
Cole, inasmuch as it could rot be Ssid that tt ere waa 
a realuati n from the pTOpcrte of the judgment 
debtor Goran Du r Chcssi Lill 

{LL.R.,8 AU.,67 


- Dllblilfu; 




— reaii-ea 4. g, 
cnetr eppoiuttd fcy dtcrfe-koliitr— Equitable tit 
cu'.om- Rents of property nnder atUchroent whicl 
hare b«u real led b } a Krone e r appointed at th. 
instance of one decree-holder are “ assets realixei 
ether* ue in .imtm of a decree ■ 
SJr 1 ', tlie of * 2 5 of the Code cf CUi 

t^eedure The appgmtment of . Receiver byth 
the mstwee cf a judgmentroredito/i* , 
°* erecutmo." Fist * Maatsu Baaa 
*°°* 8l * 0 LL.lL.2e Calc 77! 

108. _ -Rtl^Zf 


1| Clxrl-Saf, . 

weat-e.t, ‘ ““ V ”• rryst or nitre, ■ ofi.i, 
h'O- SO of the plamtif In » tu 

execute * ***** for 112 . 


• agree*. f lautl.out 
UnjUor,ultrt.tof JmJi 


ttroution et wi Jv iUm ‘’ d * **»« for R2 U.72S 
“tacked, bcludi-t* .'T 4 " 0 »®=»reaUe property 
wk.ch^, Ia & ‘he pretax 22. it^WJ >« 
*■ ‘ created br.d, 

W 1S5S, executed by tile fat 


dated 
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— eoafiaaed 

of the judgment debtors, who with one If were trustee* 
of the deed. At th* time <f th* attachment a suit 
No 4(8 of 1693w*s pending, fa which the rudgarent- 
debtpra a* plaintiffs sought to hare it declared what 
were the valid trusts underthe deed, and that, subject 
to s-jch trusts, they were -baolutcly entitled to the 
premlsd 22, c tr»nd Road, and the other properties . in 
that suit oa the 26th March ISiS, a Acme wa» 
made declaring the valid traits and charging the 
premia'* 22. Strand Toad, with the payment of certain 
specific sums la IS Jl Uw ju ilgmcn t-dihtert kroagbt 
a suit Ao. 411 of 1691 to hate the premises 22, Strand 
Road sold freed from the Ires!* to provide for the 
trust* by letting apart a sufficient sum out of the 
purchase money, and ti hare the balance divided 
between the judgment -debtors , and, by the decree In 
that suit, dated the 2°d September 1<02 the trustees 
el t be deed were ant homed t» sell the premise* 22, 
Strand Read, and were directed out of the proceeds of 
sale to act aside niSOti to provide for the trusts, 
nest to pay the coth then a directed, and thru to 
apply the balance for the purposes in the plaint men- 
tioned. In pursuance of this authority, the trustees, 
on the 25th i ebruary 1EW entered Into an agreement 
with on* J L for sale to hinief the premier* I2. <J tr*Sid 
Road, It UMV«0. On the 8th August lS^J a 
notice waa inned at the instance of f* caltmr on the 
judgment-debtors to show ranae why the premise* 52. 
Strand Road, should not be told in execution under her 
attachment On the 25th August 1893 the trusters 
of the deed of 2nd February 1S5S gave notice to F of 
an application to be made m the ml* ?»as. 3C3 of 
1 <86 and 4(1 of 1891 for the removal of her attach- 
ment or In the alternative for an order that the agree- 
ment for isle entered into by the trustee* with J L 
be earned out , that the proceeds of sale be applied to 
certain purpose* specified In the notice, aa having 
priority over the claim ofP, that the balance be paid 
to the credit of suit Ao. 300 “as subject to the said 
attachment,** and that the premise* 22, S'rand Pend, 
be thereupon released from attachment. These appli- 
cation* were heard together, and on the 14*h Septem- 
ber 1893 a eonsetat erder was made, by which it waa 
ordered that the trustee* he at liberty to carryout the 
agreement for rale with J L ; that the aale- proceeds 
te paid to JT, a member of the firm of the attorneys 
for P, who out of inch proceed* waa to pay K45DOO 
to the trustees, and make other payment* directed by 
the coder, and pay the balance info Court i> tie credit 
of suit* Ao. 369 cf 189 S aud 411 of 1891, “the said 
P retaining her lien under her attachment upon the 
said balance in the nme way aa the same Ibm lub- 
aix*ed njon the aid property ’’ The property waa 
wild by the trustees in accordance with thl* order, and 

the purchase-money was paid to W, who, after making 
the paynvnU d rrotod, paid the balance into Court 

Whilst in the hands of lt% the balance was attached 
by other creditor* who had obtained decree* against 
the judgment-debtors, and it was paid into Court with 
notice cf these attachment*. Sr id, on an application 
Jf Fto have the money paid ont to her in part satis- 
faction of her decree, that it could not he treated as 
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" assets realized by sale or otherwise in exeention of a 
decree” x\ ithin. the meaning of s 295 of the Code of 
Chil Procedure. The sale" of the property under the 
order of the 14th September 1833 was not a sale in 
exeention, hut a sale in pursuance of a private agree- 
ment entered into by the trustees under a liberty re- 
scr\ ed to them by the Court, and the fnct that the 
Court sanctioned it made no difference in this respect. 
It did not purport to be a sale of any right, title, or 
interest of tbo judgment-debtors or of any property 
belonging to them. To constitute a “realization 
within the meaning of s. 293, there must be either a 
realization by a sale in execution under the process of 
the Court, or a realization in one of tho other modes 
expressly prescribed by the sections of the Code. If 
the money paid into Court had exceeded the amount 
due to P in respect of her lien, the amount of such 
excess might perhaps has e been treated as a “realiza- 
tion in execution ” within tho meaning of s 295, but 
the balance in IP’s hands was less than the amount 
due to P, and was entirely absorbed by the lien in her 
favour. There was therefore no surplus on which the 
attachments conld operate. Purshotam Hast v. 
Zlahanant Surajbharihi, I. L. 11 , 6 Bom., SSS, 
and Setcbux Bogla v. Shib Chunder Sen, I. L. If., 
IS Calc., 225, loferrcd to and approved. PnosoKKO- 
jioti Dassi r. Sreevatjth ISoy 

[I. L. R , 21 Calc., 808 

108. Right of rival 

decree-holder to shorn decree of another is barred . — 
Where property has been attached in exeention of 
dociee, it is competent to a rival decree holder to 
show that the attachment should not issue, as the 
decree under which it issued was barred by lapse of 
time; and the Court, if satisfied that the decree is so 
barred, is competent to see that tlio dccree-boldcr 
who toot, out execution docs not share in tho distri- 
bution of tbo sale-proceeds. Radiia Gobikd Shah 
®. Oozeer .... 15 W. R., 218 

200. — Court to ad- 

judicate on confictmrj claims. — The Court having 
jurisdiction to adjudicate the conflicting claims of 
attaching creditors is the Court in which the attached 
money is deposited. Wooma Moxee Bgrmonya v 
Ram Bhksh Chetlanqei: . . 16 W. R„ 11 

„ 201. • — — — — Decree of Small 

Cause Court — J udge sitting as Small Cause Court 
and as Subordinate Judge. — The Judge of a Court 
of Small Causes sitting in the exercise of his powers 
as n Subordinate Judge is not one and the same 
Court, hut tuo different Courts Held therefore that 
tho holder of a decree made by tbo Judge of a Small 
Cause Court in the capacity of Subordinate Judge, 
who had applied to such Judge acting in that capacity 
for execution o' his decree, was not thereby entitled 
to share rateable, under s 295 of Act X of 1877, 
assets subsequently realized by sale in execution of a 
decree mado by such Judge in the capacity of Judge 
of such Small Cause Court. Himaiaya Bank c. 
Htmsi .... I.Ii. R., 3 All., 710 
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202 — — — ■ Decree passed, 

bi/ Subordinate Judge — Decree by same Court in 
exercise of its Small Cause jurisdiction— -Rateable 
distnlu'ion of assets. — Certain moveable property 
was at first attached in execution of a money-decree 
passed by a Subordinate Judge in his Small Cause 
jurisdiction, of which a part was afterwards sold. In 
execution of a money-decree passed by the same 
Subordinate Judge in his ordinary jurisdiction, the 
remaining property was attached and sold. Prior to 
the date of this sale, the applicant applied for execu- 
tion of a money-decree passed in Ins favour by the 
same Subordinate Judgo in his Small Cause jurisdic- 
tion, and prayed for rateable distribution of the pro- 
ceeds along with other decree-holders Held that 
the. application must be allowed. Although a Sub- 
ordinate Judge invested under Act XIV of 1869, 
s 28, with Small Cause powers acquires the jurisdic- 
tion of two Courts, ho does not become the Judge of 
two Courts, but remains the tndgo of a subordinate 
Court. Malhari v. Kauso Krishna 

[I. L. B., 0 Bom., 174 

203. — Rateable dis- 

tribution of assets— Transfer of application for 
execution. — Where property attached in execution of 
n decree of n Munsif’s Court is, or becomes, subject 
to au attachment issued from a Subordinate J udge’s 
Court, the holder of the decree in the Muimf’s Court, 
in order to share rate.ibly in the assets under s. 295 
of the Code of Civ il Procedure, must apply to the 
District Court to transfer his application to the 
subordinate Court. Gopeenath Acharjee v. Achcha 
Btbee, I. h R„ 7 Calc , 553, and Jetha lladhavii 
v. Najeralh Abhramji, I. L. R., 4 Bom., 472, 
approv cd. Mcmaeagibi r. JIurrATTAR 

[I. L. R., 6 Mad., 357 

204. Attachment by 

more than one judgment-creditor of property of 
judgment-debtor tn Court — Priority — Civil Pro- 
cedure Code (Act X of 1877J, s. 272 — In exeention 
of a decree of a Munsif’s Court, the plaintiff attached 
certain money, the proceeds of decrees which her 
judgment-debtor had obtained against third parties 
then lying in a Small Cause Court to her credit, and 
subsequently obtained au order from the Minis!! 
directing the same to be paid to ber in satisfaction of 
her decreo, which order was duly communicated to 
the Small Cause Court Judge. Subsequently the 
defendant, who held another decree against the same 
judgment-debtor, attached the same sale-proceeds. 
The Small Cansc Court Judge then proceeded, under 
s 27-2 of the Civil Procedure Code, to inquire whether 
the plaintiff was entitled to any priority over the 
second attaching creditor, and having decided that 
question in the negative, divided the Bale-proceeds 
ratcably between them. In a suit brought by the 
plaintiff, under tbo above circumstances, to recover 
from the defendant tho portion of the sale-proceeds 
so paid to him, — Held that s. 295 of the Civil 
Procedure Code had no application, inasmuch ns the 
plaintiff had not applied to the Small Cause Court 
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Judge to eircut* lei d'rrer and it had Refer been 
tranifirred to tba Court f r ratrutiooi and that the 
pro tijo in • 7 11 merely Intended to mean that 

acy <jne»tx)D o* title or {mnty 1 * to be determined i 
hy tie Court m which or la whose curtody the pro- I 
perty u. end cot by the Coart 'which made the order 
ef a -acfcme-t. Jltli also that, presides to the | 
o-der b» the Mount direr* ms the payment to be ' 
crcii 1 -" V fill tcxiiK /Je SstaUCcuec Cmrt Jaige j 
would ha re had junodiriieo to deal with the qucrtn-a 
he had tried , hot u that order wa* made prior to the | 
attachment by tbe defendant, the judr'eient-de-tor ' 
had oo inte-ei* in the money which could be a> 1 
attached, tbe effect ol that order being t 0 reft the 
property in the money in the p!*i..uff,andt<it*i el t cut j 
of the dbjwsel cf the ’■mall Cause Court Judge j tod 
consequently tbe order f r di**nmtioa v u wrong , 
and the r lsict. ff was enti led to the decree wxight. I 
Quart — Wlet v er an order mad* by a C-^rt under . 
*. 272 was ic’ecdul by the lefaatii* t he a final I 
order Corn *?«* acbauj* t Acncn* jjnxz 
[L L. B, 7 Calc., 653 9 C I.B, 305 


808. Decree n Small 

Conte emit and decree la reyef** ml •« Subort ii 
•aft Judjt’i Cmrt —Two drrreci were pasted 
agacui the esat defendant m the Court o| a pv,^ nr t ' 
Jtlmml and on the Small Cause tvleof a SoVrdmate 
Judge's Court In the aame district rspectirely 
The bolder of the decree in the e maH Caw suit 
attached and broazbt ti asle the judgmsut-debtorta 
fat mat In a benefit fund. The other d*eree-ta!dcT 
•JThed hr rateable datriVstsoa, hi* decs*. harm-* 
been transferred for execution to the SsbcnEnaU 
2 ndge’i Co-rt directly and ret t brooch y,, n„ j™* 
Court. Hrli that tbe <rder for rateable distribu- 
tion was right- Etzr r Tiaauiu 

B* I*. B* 16 3 45 

SO® — Ralralft 

h.fiew ./ **set,-C,e.i Fcoeef.ec CW-,>£ 
«- Sh$-Allael me ut of sri*r,.-The 
karhnn, who was en-pWed in the ‘=eetrad CbJ p„a„ 
d irate J adeems Court of Anhlewrar was a**, -a -a _ 
rxfceulwn ef a decree of the Pint Class «ni_e-,i, 
w. rt s.«. b, ., * 

6wat Oort, directing the Anilavar Own Z, -t~! 
and remit erery month a moiety of the east v,7v__-. 
•dasytoi^tlf {the Sara- Court) onta sUnfsrtim 
ot tbe icree. While the decree o* tie l= 5 rat^o^ 
w»a thaain (ooisej eiecntxn *-wV** ; , ■ 

* * - *ieaU* £*. 

W and the 

t ***S=Te oZ77L 5“*? *l“ 5rf the Cm! 

•nhesoon wa. “? 1 •* 1 77 that the 

iuk!^ «*JO!hle maroaei, u the 

and aott^L^S? m%t * >£1D * **eeuted by 
which the 

CT of a depart. 

^“nCoortnsr-m Sthe&cree 


SALE rs EXECDTION of decree 

— ce».'i*aei. 

It DISTEIBDTIO'N OF SALEFBOCEEDS 
cf antiber Coart. K*r5ETi; Et5Xti r CHiTHU* 

iBiiiu . . L L. E-, 8 Eoia-. I® 3 

207 Altaelm*ai~ 

Stltallt diefniafio* •/ airrti — Trot nil cf tiU 
coder decree* of Small Catit Court — Certain 
me cable property was attached in execntioa ef 
decree* of the Small Cante Court at Ahmedabsd. 
After the attachment, but before the sale o’ the 
attached property ctier trt<E*crt of fie Mine ytofg- 
meet debtor obtained decree* agamet tfm in the 
Coart cf the Subordinate Judge at the «ame place* 
and applied to it for the attachment of the *ame 
property to eaecnton of thiir decree*. The c n v ordi* 
Cate Judge aeccrdlngty attached it by prold!;ito*7 
orders lamed to the J ndge of the Small Cause Court. 
After the «ale, the holder* of the decree* obtained In 
the Subordinate Judge 1 * Courts claimed a rat rail a 
•hue in tbe tarh realized by the Small Csum 
C ourt, under *. 295 of Act I of 1S77 IltU that 
they were cot entitled to any share in the aatete 
until after nluUcttca et tbe decree* of the Fmall 
Cause Court JrTH* UlEHiTrt e hlrtBim 
AzaBiwjT . . LL. B, t Bam-, 473 

208 Rateable d<**ri* 

latioa of aeitte realised i'» rrerchea — R eibtaaed 
a decree against A and aaotker in the Ulxh Coart 
under K» original eml yunadietsmi. In extcutiou 
of that decree A’e propirty w** attached by th* 
Second Cast Subordinate J edge of Bijtpar, and an 
Order for pale wa* made. D obtained a decree agwmat 
A alone m the Court of the First CUss gubonlinat* 
Judge of Ebola pur aiid obtained from that Court an 
Order for theartaehmentand tale of d’* property, which 
was already attached by the Second Claes tnbeedinato 
Judged Bijspur Be then applied to the Second 
Clast Subordinate Judge of Bijspur for rateable 
datribotiou of the assets mined under a. 293 of the 
Ciril Proecduro Code (Act XIV of 1S?2) Th* 
Second Oas* Suiosdiaaie Judge of BijipuT rejected 
the application, and he thereupon applied to the 
High Court. Held, fallowing Jttka T Sajeralh, T 
X, 2. A Ipw, 472, and Fniiuilsslsr r 
Ciaairatlaaior, / L. £,ff Ratio, 13 s , that J) was 
rot ectithd to share u th* satis DlTTiTSATt 
* Eiaannu hraxinovxn Khoji 

[L L. Ih. 18 Bom., 453 

209 Property of 

faded to ermttaa of iteme of Small Camte Coart 
<taJ JZefi fliw/— £w»Ai>wfnir«i’i»yi is iSarnV 
Comte Court fra inferred to JT.yi Coarf — Eaftalle 
dietrXatiae of asset* realized ta tsttulto *. — The 
plaintiffs obtained * decree in the High Court again* 
the defendant, and to eueeutsan attached goof* fa th* 
£ cf rudest’ t tlxrp. These poods, hpwerer, were already 
under attaehmrat in ercrutun of certain decrees 
obtained in the Email Cause* Court against the 
dsfiradant. On the 4th September liOS, by an order 
of the High Court made on the appEcatsri of th* 
plaintiffs, tbe exten turn-proceeding* ra the Small Cause 
Court rut* were transferred to lie High Court, and 
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BADE IN EXECUTION OE DECREE 

— continued. 

14. DISTRIBUTION OF SALE-PROCEEDS 
— continued. 

it was ordered that the attached property should he 
realized by the High Court. The records of the 
execution-proceedings in those suits were lodged in 
the Prothonotary’s office. On the 26th September 
1895 tho decree-holder in one of the Small Cause 
Court suits obtained an order from the Judge in 
Chambers directing the Sheriff to take charge of the 
attached property and realized it by sale. The 
Sheriff accordingly sold the property and certified the 
sale to the Prothonotary’s office. The plaintiffs 
subsequently (under the rules of the Sheriff's office) 
applied to the Prothonotary for payment to them of 
the amount realized or so much thereof as should 
satisfy their decree. The plaintiffs were directed to 
give notice of their application to the holders of the 
Small Cause Court decrees. Held that the holders of 
tho Small Cause Court decrees were entitled to share 
rateably with the plaintiffs in tho High Court suit in 
the proceeds of the property sold in execution by the 
Sheriff. J AYXAHA.TAK MEGHBAJ V. ISMAIL KARAH- 

AM . . . . L L. R-, 20 Bom., 377 

210. Rateable distri- 

bution of assets — Preliminaries to right to share in 
application for execution. — An application for 
execution must not only have been made before tho 
assets come into the hands of the Court, bat must 
also be on tho file and undisposed of, to entitle a 
decree-holder under s. 295 of the Code of Civil Proce- 
dure to share rateably in the assets realized by another 
decree-holder in execution of his decree against the 
same judgment-debtor. Tibhohittambara Chbtti 
r. Seshatyakoab . 1. 1>. B., 4 Mad., 383 

211. — — j Rateable distri- 

bution of assets, Pt eliminaries to right to share in 
— Prior application for execution requiring amend- 
ment. — The circumstance that the petition of one of 
several decree-holders in applying for execution 
requires amendment because of the list of property 
being incomplete, is no ground for declaring such 
application to be superseded by a later application, 
made before the completion of the necessary amend- 
ment, by another co-decree-holder for execution. 
Ahmed Chowdhrt t>. Khatoon 7 C. L. R., 537 

212- Rateable distri- 

bution of assets, Preliminaries to right to share in. 
— Several decree-holders executing various judgments, 
for the most part of very ancient date, against the 
estate of one R, were in contest in respect of tho 
proceeds of a Government promissory note, which had 
long bcon under attachment, hut was eventually sold 
with accumulated interest for R69.O09, in accordance 
with an expression of the High Court’s opinion upon 
appeals presented by two of the decree-holders. Upon 
that opinion being made known, one of the decree- 
holders, K K, made, as it were, a fresh attachment of 
the note, and applied for the sale of it; wherenpon it 
was sold in tbo Court of the Subordinate J udge, wbo 
ordered payment in full to K K and two others (S 
and S), v,ho were acting jointly in execution, add the 


SALE IN EXECUTION OF DECREE 

— continued. 

14. DISTRIBUTION OF SALE-PROCEEDS 
— conttnued. 

Burplus to be rateably divided among the other execu- 
tion-creditors. One of these then brought a suit to 
establish a preferential claim. Held that K K, who, 
as soon as it was ascertained that the fund might bo 
so mado nse of, first applied for the sale of it, was 
the person who came under the Code of Civil Proce- 
dure, s. 2/0, and was entitled to payment in full ; 
and that B and A had been overpaid, and were liable 
to repay the snrplns to the other decree-holders. 
Srish Chukder Sircar Chowdhrt v. Shxb 
Naraik Pal. Shtb Naraik Pal c. Kook jo Kami- 
kee Dabee . . . . 22 W. R., 468 

213. — Order as to pro- 

ceeds 'on application of third party. — An order by a 
Principal Suddcr Ameen made on the application of a 
third party, that certain sale-proceeds which ho had 
already directed to he rateably distributed among 
certain decree-holders should be withheld from one of 
them, was held to have been made without jurisdiction. 
Maharajah or Bordwak a. Heebalall Seal 

[HW.R.,54 

S. C. Ik the matter or the retitios or Dkibaj 
Mahtab Chakd Bahadoob ’ 

[2 B. I,. F., A. C., 217 

214. - Rival decree- 

holders — Claimants under same decree.~S.270, Act 
VIII of 1859, applied only to rivnl decree-holders 
claiming under different decrees, and not to persons 
claiming under the same decree. Arid Ali v. 
Mdkkoo Bras . . . .2 Agra, 183 

215 Separate sales in 

execution of decrees — Application was made for 
execution of a decree for money against Jl and aho 
for execution of a decree for money against R and 
another person jointly and severally. Certain 
immoveable property belonging to R was sold in 
execution of the first decree, the assets which were 
realized by such sale being sufficient to satisfy the 
amounts of both decrees. Such property was then 
sold a second time in execution of the second decree. 
Held, under these circumstances, that the second sale 
should be set aside, not being allowable with reference 
to the provisions of s, 295 of Act X of 1877. Rati 
Ram v. Chirakji Lad . I. L. R., 3 All., 578 

216. Rateable dis- 

tribution of sale-proceeds — Samejudgmenf-debfor — 
Sale in execution of decree — Execution-proceed- 
ings. — Where a judgment-creditor has obtained a 
decree against two judgment-debtors, A and B, and in 
execution of that decree has attached and caused 
to he sold joint property belonging to such judg- 
ment-debtors, another judgment-creditor holding a 
decree against A alone, who has also applied for 
execution, is not entitled to claim nnder the pro- 
visions of s 295 of the Civil Procedure Code to 
share rateably in the sale-proceeds, tho decree not 
being against the same judgment-debtor, and a 
[ Court having no power in execution-proceedings 
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sale nr exe cotiot: of decree ; 

14, D13TPIBCTIOX OP * ALE-PEOCFEDS i 

— rsu 1 tut dm 

to ascertain the mpfrt if share* of joint jhdg- 
ment-dcMor*. Jq SkmnUoo 'jli Poddar T Larky I 
•3/4 Deg I t I! 9 Celt S3) it «u not intended I 
to lay doro (hit t person who has obtained a decree | 
for money agams* • single jndgmeot-debtor n eu- 
titled to tome in *rd share rateable with a person 
who has o tamed * decree arainit the same j»<Jg 
ment-de tor and clber persons Diboii 'NrSDc't , 
««e Hast I I*. IL, 12 Caltb, 294 j 

217 Decrer-ie/der* I 

llirny rateably i» safe-proceeds mutt It lead 
fide dtrrrt ktldrn - The words •* dfcree-hol Jen " 
or “ persons holding decrffi f r money against the 
tune judgment debtor in a. 235 cl the Code of 
Civil Procedure tigmfs tend f.de decree-holders 
A Court is bound m run falling willim thu section . 
to mtlify it«lf wh thrr the claimants are land fit 
decree hoMm within the meaning of the *ecti n j and | 
where it u unable to sst.ify itself u to the bead f.dtt t 
of the claim the Court I herald exclude each claimant 
fit® the distribution of meet*. Is ** k nrjn Dus 
[I. It. It., 11 Csle , 42 | 

218 — Baitalte die- i 

/rifs/io* - Creditor walk jciut drcr*t — Where pro- * 
perte belm-iog to .4 ha* been attached under a decree, 
and other dime- ho dert than the attaching creditor . 
hare applied before realizatura of iwii to }artieipate 1 
in the sale-proceeds, and amongst them a creditor , 
who ha* obtained a decree again*! A and B inch 1 
Utter creditor ■* entiled, under a 2% of the Ciril 
Procedure Code to *hare in the proetedsof the tale cf | 
A • jeoperty Sbtobboo NIT* Podda* r Ltcxr l 

r '" L L. a, 9 Calc.. — - 


BALE IN EXECUTION OF DECREE 

14. DISTEIBLTION OF “ALE PEOCEEDS 
— r os/iaved 

Sbttuliea lift Fodder* Lathy Soib Dry I. -L. 
IL, 9 Calc„ Bd). B’ualaj, Taltiram r ) id re 
Feakofa l L. B-. 15 -Bo*t^6$3 referred to 71a i 
it is inly the nnu! sSed j«rtion of the decree that 
ought to be talcen into account in a question of rateable 
distribution there being no reason why any amount 
abonli be a't apart in favour of a decree b Vderin 
proportion to any nm eorered by bu decree which 


219 - 


; Decree exeew/ioa 

of. t* It'ttot judfu.,,t*red,tor, ajarasl c „ tw{ 

iht toatjudymtut-dtU r-Eu('all,d>itr>lu!,o, — 
Tbe plaintiff chained a decree against two person, P 
and« for a ram of money and one of the defendants 
° P rad B tbe Utter 

feme the faihir of S and ran e other defer dacts also 
ol jined decrees tgamst all those three persona The 
lUiElifl row bron ht a in t eUcning to bate a share 
of the aDKnnt nal led by the a*)e of the prot-mie* of 
the common jndcmfut.d'.Uor undtr tbe three 
dtcrera, by rates' H dj-ributiou for the homda'icra of 
of *Wh *»■ realued. 
^»?h the decrees of tbe defendant, had been 
term Jndgment-drf.lcr other than p 

“* *“ the sale proeUm 

ct >■ ^ '-ha- vnavif. -rrdu&h Vy n'ae aale 

*“ ■fp*f»tfij stated. ^eMthat 
of the share* of IJ-.e 
tifle o{ f 1 ‘irlicaU/m of the - jn^- 

the jiarn. - m thu cate, and that 

*?~-n praj to thTr*, ■ lo .*‘ V rrfmdcf the 

«>* d C.nl c i dfr 5 205 °* » b ' 

the aah. of the * t ' f O* «**» reaGied by 

t H.rf T / P LMokuBurndneZ 

’ ** Cafe, 294. djtmgnjjhed. 


220 — ■ ■ * . — JltUallt d‘t- 

Inlul ioa of talr protttdi— Snmt judyatul-dthtort 
— Stfitalt tad yoiaf Jadyairai-dtHort — Hanla! 
hay of Oitth Itlrttu dtrrtt holdtri—Dtrrto of 
Small Co ait Coarf, Traai/tt of — Tbe pUmtiff. lo 
this suit obtained a dierre agunn all three defradast* 
J B and C In exemticn of inch decree, they 
attached two sets cf eecnnlie* (i) mnnicijwl bonds, 
the joint property of B and 1 1 and (iij GorrmniBit 
loan notes, tbe propertv of C alone These were cold 
by tbe “benfl, but, before the* were art sold, tbe 
holder* of dee-era in two other High Court amts 
came la and applied lo the 11-gh Court for execution 
of their d< trees, which decree* were against C alone. 
The*n last mentioned decn e-holden tow eliimcd to 
participate rateably with the plaiatiff* id this *urt in 
the resiliied prccesda of btCh the aboce-mentioned 
accntie*. D e plaintiffs in thu suit ten tended that 
such deerec-toldm, having dccreea only against C, 
were not claiming against “the same judgment- 
debtors ” as thenwlrcs wi*hia the meaning cf a BBS 
cf the Civil Procedure Code Jltld that, ai regard* 
the proceed* o t the Gorernment loan note*, the aole 
property of C.the plaint iff 1 * decree and the other two 
decree* were all decree* “against the same judgment 
debtors, and that tbereforc, as regards that fund, all 
three sets cf decree-holders were equally entitled and 
must share therein rateably Iltld farther that, 
as regard* the edher fund, the proceed* of the pro- 
pert, of B and C only the pUmt-ff* in this suit were 
entitled thereto since the other dreree-ho'den had do 
decreet again** B and C, and thenfore not “ against 
the same judgment-debtors" as wi* the decree of the 
plaintiff*. JJtfd further that tbe pUmtiffi having tsro 
fond* to proceed against, whilst the other deem>- 
htJder* had but one ct these two the equitable 
principle of marshal lmg should be applied, and the 
plaintiffs required to sa'ufy then-selves u fir u 
possible out of the fnnd rr t available to the other 
decree- to der, before they Lad reeerarse to the other 
fnud common to all and aa regard* the Utter fond 
the plaintiff* should claim acar-it the same only a* 
crab .or* for the then unsatisfied balance of their debt 
rateably with inch other decree-hcdders Slamlha 
Ball Fodlat t Zarkynati Dry. I L. B.9 Cafe, 
9d0 and Dtbok, T u.d.. .«-» r HoH 1 L-B,t2 
C a !r w , 291 coendcred and followed. 4 notber bolder 
of a decree— a Small Cause Court decree pawed 
against all three debtors A. ft and C — Lad previonaly 
to the said attachment* by the Sheriff jo this suit 
hi met If attached the **me securue* through the 
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— continued. 

Small Cause Court. He did not, however, at any 
time get liis decree transferred to the High Court. 
He now came in in these execution. proceedings and 
claimed to share rateable in both funds on the same 
footing ns the plaintiffs in this suit. Held that, not 
having had his Small Cause Court decree transferred 
to the High Court before the realization of the said 
securities, or indeed at any time, he « as not entitled to 
share in either fund. Muttalgiri v , Mullayyar, I. 
Z 11., 6 Had., 357, followed. XimbajiTcxsiram v. 
Vadia Yenkati . . IL. R,, 16 Bom., 6S3 

221. and s. 285— 

Attachment by Small Cause Court— Transfer of 
electee to superior Court. — Practice; of the Calcutta 
High Court in favour of the principle of rateable 
distribution amongst all the attaching creditors, 
without any such condition as the transfer of the 
execution-pioceedings to the superior Court, adopted 
and held supported hy the cases of Gopee Hath 
Acharje a. Achcha Jiilce, I. L. It., 7 Calc., 553; 
Bykant Kath Shaha V. Bag end r o If (train lia i, 
I. Z. It.. 13 Calc., 333 ; and Bhtigwan Hass Bogla 
v. Bunlo Behary JBajpte, Suit 130 of 1834, un- 
reported. Muttalagiri Kayak v. Muttayyar 1. 
Z. 11., 6 Mad., 357, and Nunbaji Tulsiram v. Vadia 
Venkati, I. Z. 11 , 16 Bom , 6S3, not followed. 
Ciabk r, AijExandeb . I. L. R , 21 Calc., 200 

Hab Bn ag at Das Mabwabi v . Anaxdabam 
Mabwabi . . . , 2 c. ¥. 1ST., 126 

222. Sale-proceeds — 

Competing decree-holders — Purchase by permission 
of Court. — Where there are competing decree-holders, 
who have applied for execution of their decrees, 
b. 294 of the Civil Procedure Code (Act X of 1877) 
must be taken as subject to the provisions of s, 295, 
so that the decree-holder, who has been permitted 
under the former section to purchase the property in 
execution of his own decioe, must share the proceeds 
of the sale rateably with such competing decree- 
holders, and will not be allowed to set off the purchase- 
money agaiust the amount due to him on his decree. 
SssisiTAS ev Bamiabai . i Xr. It., 8 Horn., 510 

223. Batealle distri- 

bution — Decree-holder for unascertained mesne pro- 
fils who has applied for executi 0 „, Bight of— 
Civil Procedure Code, 1SS2, s. 294 , — The holder of 
a decree for unascertained mesne profits who has 
applied to the Court to ascertain tht; amount thereof 
and to attach immoveable property under s. 255 
of tho Code of_Civil Procedure comes within the 
purview of s- 295, and is entitled to share rateably 
with the attaching creditor in the assets realized. 
S. 294 must he read with s. 295, and to give effect to 
both sections tho receipt to be giv en by the decree- 
holder, who has obtained leav e to big from the Court 
aud has purchased the property sold, can only ho 
accepted for so ranch of the judgioent-dcht as tho 
assets applicable to its discharge may suffice to 
satisfy. Yebabagava Attamjae t . Vakada Ar- 
mahgab . . .EL. 3&., 5 Mad., 123 


SALE IN EXECUTION OF DECREE 

— continued. 

14'. DISTRIBUTION OP SALE-PROCEEDS 
— continued. 

224. — Sale in execu- 

tion for creditor mho has not attached. — Where the 
sale-proceeds of a portion of several parcels of pro- 
perty are sufficient to satisfy the decree of a judg- 
ment-creditor who has attached the property, another 
judgment creditor, although he has not attached the 
property, is still entitled to hose the remainder of tho 
property sold to satisfy his decree under the prov isions 
of s. 295 of the Civil Procedure Code. Mbgh Lam 
Poobee r. Seed Pebshad Mam 

[L L. R., 7 Calc., 34 

S. C. Megh Lab Poobee v. Mohammed Don 
5 ha ... .80. L. R«, 388 

225. — — — — - — -Bateable distri- 

bution — Civil Procedure Code, lSS2,s. 266. — One C 
obtained a decree against Z aud M for rent dne 
from them, and, in execution thereof, applied for the 
attachment and sale of two houses, with their com- 
pounds and the ground underneath them (in respect of 
which property the said rent had fallen due), belong- 
ing, respectively, onctoench of his judgment-debtors. 
The properties were accordingly sold on the 23rd 
July 1879, and the sale-proceeds handed over to C. 
In the meantime, on the 18th February 1879, H, 
a judgment-creditor of M under a money -decree, 
appljed for the attachment and sale of the same 
immoveable property (excepting the houses ) of his 
judgment debtor which had been previously attached 
under C’ s decree for rent. On the realization of the 
sale-proceeds, H applied, nnder s. 295 of Act X 
of 1877, for a rateable proportion of the assets 
realized by the sale of ATs property in execution 
of C’s decree. Held that H was not entitled to such 
Tcteable proportion of the assets. Maniexat.1. r. 
Laeha Massing . . I. L. R,, 4 Bom., 429 

228. Pauper suit — 

Civil Procedure Code, 1859, s. 309 — Prerogative of 
the Crown. — With a view to recover the amount of 
Court-fees which J vvonld have had to pay had he not 
been permitted to bring a suit, as a pauper, the Gov- 
ernment caused certain propeity belonging to B, tbe 
defendant in each suit, u ho had been ordered hy the 
decree in such snit to pay such amount to be attached. 
This property was subsequently attached by the 
holder of a decree against B, which declared a lieu 
on the property created by a bond. The property 
was sold in tbe execution of this decree. Held that 
the Gov eminent was entitled to be paid first out of 
the proceeds of such sale the amount of Court-fees 
J would have had to pay had he not been allowed 
to sue as a pauper, the principle that Government 
takes precedence of alt othei creditors not being 
liablo to on exception in tbe case of lien-holders, 
'ihe decision in Ganpat Put ay a v. Collector of 
Kanara, Z Z. B., 1 Bom , 7, applied in this case. 
COELECTOB OP MOBADABAD t. JI CHAM MAI) DAr.1T 

Khah .... I. L. B., 2 All., 188 
227. (1859, s. 2,11)— Pro- 

perty sold subject to mortgage . — The proviso of 
s. 271 of Act YIII of 1859 was intended to apply 
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to & case where the property is actnally sold snbjcct 
to & mortgage and where the transaction u inch 
that the purchaser u toying only the equity ef 
redemption it did not apply to a case where there la 
merely the right by Jaw m the mortgagee to enforce 
hi* mortgage againat the purchaser FiRtt Bex 
• CmmCBBHABIS CnOWDHBI 

[12 B. L. R,, E13 note : 14 TV E , 209 

Ftmn An ahai NlFFA M«AH r Obbqobt 

[6 W R, Ilia . 13 

Joy Cetnnitz Ohos* r Rm Nasaiit Poddab 

[21 TV. R, 43 

Sea PcBHEsairsza Dossyb r Nobis Cntrapas 

TAMH . . 24 TV. R, S06 


228 — — Rig\t of mori 

gogee into lot obtained no tty decree to than 
•a eurplat proceedt — Where » mortgagee ining npon 
hia bond obtain* a money-dearee without any declara- 
tion of lien, he ta in the tame poaition as if he 
had not talien any mortgage at all , and in taking ont 
execution hia chum to a rateable distribution of 
anrplni sale proceeds of attached property is founded 
npon a 271 of the Civil Procedure Code, 1859 
V abba Kilt! Roy r Sadattt M a homed Khak 

[21TV.IL, 83 


229 — £■ g\l of mart- 

f ogtt to take rettdti of eale-proctede and retain lie 
ten at mortgage* — Plaintiff m a suit on an inital 
ment-bond on which be had obtained a money-decree, 
having ashed for and obtained the residue of the sals 
proceeds after all the judgment-creditor* had been 
I nlly satisfied, was held not to have abet doned his 
right aa mortgagee Boiaezx Lab e CbOwdhet 
Ew»ih Sjjton . 7 TV E , 309 


230. — — Execution of 

decree— Attachment ly mortgagee— Strplte pro- 

audit — Pending a imt agamet A and N npon a bill 
of exchange, A deposited with the plaint iff, as seen 
Illy for the amount due upon the bill, the t tle-decds 
of property bel mging jointly to N and himself The 
plaintiff subsequently got a decree for the amount 
due npon the bilL Thereafter one S, In execution 
Of a decree against A and A’, attached certain pro 
party of thnre, grinding the mortgaged property, 
ana caused it to he sold and the surplus sale pro- 
reeda, after sati»f*ction of fi*a decree, were paid Into 
uontt to the credit of his amt Intermediately 
attachment and tale, the plaintiff also 
Tc.!* oni ' r hia decree on the htU of exchange 
«* A ana V. and 
*57 “* >' 4,nt attachient 2f ratified the eqo.t- 
SL££lPP'J! M * IjV Ti0 *>e nnler S't 
and K 2d t ? kra Pontiff roed A 

gaged nrrrrvSc Farehaieri at\ each sals of the mert- 
forecOf or enU thereof, and 
able mortgag/!* , * na S thal he had a good eqrnt 
and for an ie JL , * * t «re ii\ the joint property, 
and the pWtS Lv* 4 ** 1 * 10 dt efaa ' t °* Payment | 
-* "fctlWMJj, fcn 26th May 1873, 
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got an order under hia decree upon the hill of ex- 
change for payment to him of the surplus sale- pro- 
ceeds lodged In Coort to the credit of 5*s suit, and 
for «s!e of certain of the properties other than the 
mortgaged property, which he had attached. Under 
this order the money was paid out to the plaintiff, 
and the properties were advertised for sale MAC 
rHYBeow, J , having, on an application by A, set 
aside this order and directed that the plaintiff should 
refnnd Into Court the money paid ont to him, and 
that tbo sale should be stayed, the Court on appeal 
refused to set aside the order of the 2GthJt!ay but 
made the plaintiff undertake to pay Into Court the 
mortgage-money with Interest if the tame thonld be 
rceetved by him from the defendants la the mortgage- 
suit Bask o» BxtroAt r AnmotALL Doss 

[14 B. L. R, 809 

231, Salufaettot nf 

mortgage- (is* out of ttrplet proceed e — Where 
seven different properties belonging to the same 
mortgagor had been hypothecated to three different 
persona, and all of them aned npon their bonds 
and obtained decree* which were followed by simul- 
taneous tales In execution , — Held that, at all the 
properties were sold at the Instance of all the mort- 
gagee* for the aatlsfactionof their decree*, and there- 
fore of their respective mortgage-liens, and the decrees 
of the mortgagee* should be aatiatled ont of the entire 
•ale-proceeds In the ordcT In which the liens on the 
properties had been created. Gobeb 8t*o v Kmha 
Law 25 TV. R, 187 

232. Eroruott—Lu 

pendent — Sale enbjeet to mortgage — Where two 
mortgagees, in execution of their several decrees, 
attached the same property, of which a moiety 
without further specification wa» respectively mort- 
gaged to each of them, and subsequent to the attach- 
menta the property was sold In execution of one of the 
decrees,— Held that, notwithstanding the whole 
Interest pi the mortgigor was Intended to be sold, 
the purchaser took one of the moietlea subject to the 
lien of the unsatisfied mortgagee, and that omission 
or neglect on the part of the Court executing the decree 
to give specific direction as provided by eL (i) 
oft 295 of the Civil Procedure Code did not prejudice 
the rights of the unsatisfied mortgagee or discharge 
hie incumbrance Jaxoit BtrtiCTn 8 sj * Johib- 
TOpra llAHOMTD ABU All SOHIR ChOWPHET 

[L I*. R, 10 Calc, 667 

233 3lortgag * — 

JJlovance of eei-off of ptrckaee-money ogainrt 
amount of decree — Suit for eiare of tale proceed * 
— Pntttph of dutnbat ton. — In execution of * 
decree a garnet M the plaintiff attached and ad 
vertiaed for sale certain property in manzah A. At 
that time there were pending proceedings in execu- 
tion of two other decree* obtained against 31 by the 
first and «econd defendant* respectively Theas 
two decree* were obtained on a bond executed by 
3f, by which an 8 annas share of moolah A was 
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hypothecated as collateral security ; and in exe- 
cution of these decrees the defendants brought 
to sale, and themselves purchased, not an 8 annas 
share only, hut tno whole of mouzah A, and 
were allowed by the Court to set off the purchase- 
money against the amounts due to them nnder their 
decrees. At the same time, tho plaintiff’s execution 
case was struck off on 30th Juno 18S0. In a suit 
brought by the plaintiff under s. 295 of the Civil 
Procedure Code for his share of the sale-proceeds of 
mouzah A, in which the defendants contended that, a 
Bet-off having been allowed to the defendants, the 
plaintiff was not entitled to any rateable distribution, 
and that, if any rateable distribution were allowed, 
they were entitled to have an allowance made in 
respect of o mortgage which the plaintiff held in a 2 
annas share of mouzah A, which they had paid off 
subsequently to the transactions now in question, — 
Jffeld that the fact of the set-off being allowed in 
exercise of the power given in s, 294 of the Code, 
instead of actual payment into Court, did not alter 
the substantial nature of the transaction, so as to ren- 
der the pnrehnse-money less applicable to the satis- 
faction of the debts of other attaching creditors. 
Jffeld further that the defendants « ero not entitled 
to deduct the sum paid by them to clear off the plain- 
tiff’s mortgage from tho amount of tho purchase- 
money before the Court could determine the amount 
ratcably distributable among the parties concerned. 
Queers— Whether they were oven entitled to reckon 
the amount so paid as one of the claims in respect of 
which, with others, a rateable distribution should be 
made. Taponedi Hoedantod Rha.ka.ti v. Math- 
hea Lai.Ii Eiiaqat . I. Xi,’ K., 12 Cole., 490 

234. Decree for 

money — Causes of action — Mortgage-decree — Mort- 
gagee purchasing under his own decree, Execution 
of decree by. — The cause of action given by the last 
paragraph but one of s. 295 of the Civil Procedure Code 
does not arise until tho money has been actually paid 
over to the person who is alleged not to be entitled to 
receive the same, aud a suit brought by a person 
claiming to bo entitled to be paid a share of sale- 
proceeds under that section, and, to recover the same 
from another to whom such sale-proceeds have been 
ordered to be paid, if brought before they have been 
actually paid to such other person, is premature and 
should be dismissed. Every decree, by virtue of 
which money is payable, is to that extent a “ decree 
for money ” within the meaning of that term as used 
iu s. 295, ev en though lother relief may bo granted by 
tho decree ; and the bolder of such decree is entitled 
to claim rateable distribution of sale-proceeds with 
holders of decrees for money only uuder that section. 
There is nothing in s. 295 which takes away' 
the right from a mortgagee who has obtained a 
decree upon bis mortgage to proceed against the 
property of bis mortgagor other than that subject to 
his mortgage. Thustho holder of a mortgage-decree 
which directs that the amount be realized from the 
mortgaged property and from the mortgagor per- 
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sonally is entitled to claim rateable distribution under 
that section, and is not in tho first instance bonnd to 
proceed against his mortgage security and exhaust 
that. A mortgagee who has obtained a decree on his 
mortgage is not restricted to proceedings in tho first 
instance against his mortgage security before pro- 
ceeding ogaint other property of bis mortgagor ; but 
when he soils any portion of the property, the subject 
of his mortgage, and purchases it himself, he is bound, 
before he can proceed further against the mortgagor 
or claim rateable distribution under s. 295, to prove 
that there is still a baiance due to him, and that the 
property sold and purchased by him realized a fair 
amount, — the mere fact of the property having been 
sold at auction not being alone sufficient to prove its 
value, — aud this ought to be inquired into most care- 
fully by the Court to which an application is made 
to further execute the decree or to share ratcably 
nnder s. 295. Hast r. Taka Pjiasanna Mcr- 
zssBJz . . R., 11 Calc., 718 

2S5. : Mortgage — 

First and second mortgagees — Sale of mortgaged 
property in execution of decree of second mort- 
gagee — Suit by first mortgagee for r»-sale of pro- 
perty in execution of his decree. — On tho 22nd 
March 1878 the first mortgagee of certain property 
obtained a decree Enforcing his mortgage. On tho 25th 
March 1878 the second mortgagee obtained a decree 
enforcing his mortgage. Both decrees were made by 
the same Court. On tho 20th June 1878 the pro- 
perty was put np for Bale in execution of the second 
mortgagee’s decree. The first mortgagee subse- 
quently brought a suit for a re sale of the property 
in satisfaction of bis decree. Held that this was the 
only course open to him, and ho could not have 
enforced satisfaction of bis decree in accordance with 
the provisions of s. 295 of the Civil Procedure Code, 
inasmuch .as the provisions of tho first and second 
provisos to that section refer only to sales in execu- 
tion of simple money-decrees, whereas tho property 
in question had been sold in execution of a decree 
ordering its sale, and the provisions of the third pro- 
viso relate to subsequent and not prior incumbrances. 
Jagat Nab act Bai v. Dhhkdhbx Bai 

P. Jj. K., 6 All, 508 

See G tm Sakai t>. Bah Diak . 7 N. "W., 91 

236. —Mortgage— Sale 

by first tnorfyayee — Arrears of rent — Lien — Claim 
by puisne mortgagee on proceeds of sale. — Certain 
land was mortgaged to A with possession to secure 
the repayment of a loan of R 2,000 and interest. It 
was stipulated in the deed that the interest on tho 
debt should bo piid out of tbo profits, and the 
balance paid to tho mortgagors. By an agreement 
subsequently made it was arranged that tlio mort- 
gagors should remain in possession and pay rent to 
A. A obtaiued a decree for R2, 000 and arrears of rent 
and costs, aud for the sale of the land in satisfaction 
of tbo amount decreed Tho land was sold for 
B2,855 in March 1SSI. In May 1831 3, a puisne 



( s*ei ) 


digest of cases 


( s*a 


p«t.t. in EXECUTION OF DECREE « 

-coal url 

u. Dm iBunoN or - ile peoceep> 

-n>> nrf 

Bart?* ft app fJ to the Coart lor payment to 
hira of f yd of t u rim, alto ac tbvt A »n 
oat tied ce-Iy to P“CD3i-d KZ3) coda, tot tw*. 
to a -a of tc-t rs preference to tu duo *» aetond 
modgn—e De CACn of B *1I rejected On tbo *"th 
May HU * d the whole amront pad oat to J la 
Pebrcarn 1V$* B («U had fled « rait <m the 2 rd 
ll.rcb H)o tamed • der-v* opn fc-« tort-are 
On tbei3fi Mtj ISSl B ntJterm'tr t* 51 J paid 
to J. ra acroattof rent on tie 3"tb May 1^1 The 
lower Ctnrt diraisaed the n t on the rro-ndj (1) tilt 
A wxa enticed to Uni tto amarx of rent u i_trrrrt 
and<")lL»t them. waa -ar-ed by 1 to U an- Util 
co aertnd appeal thi B waa rot-llni to rtrorec tfc* 
nm C4nr.(i c ituixi r s nJlBirt» 

[LL.E..O Hid. 67 

237 Tb* neadov of 

a. Se o' the Ctl Placed re Code a that, wfcro 
unmorea-le jrcpe*ty > toll in exeenUoa o' dmwt 
(rttiev -■ tale fo» tie £Kbi7t of ocxs'nxei. 
tb* mn-proeoede are to be applied to ua>fnt«xi cf 
mao-ivitn arrofd-ic to t l- fir {Tawny c otrl 
K»w r «SB Lai L L. IL. 7 AIL, S78 

238. — Cm'in »/ 

decree — fatal a »t oj pnetrh ttjc-r r rri'rm 
I «•/ nU—Imtemt o* firrUirwiev^/na defe 
•/ *aJt to la t o' oilrml « Cir Frurtltra 
Colt I>$2, <> 2>1 3IS. — Al.booph there u to 
rxprtaa jrotwn in the Code layra down that a 
dcerM-holdiT hat utf cat of Cenrt the proceed* 
of an timitBMil; W-teUn die on which the file 
u Rcfnnd. jrt a. SIS cf the Code nip-iea that tin 
may be done- Tie Imrt, twnn indir (Jutial nr 
rcmrtaacea. ny ref je to par cit to the dc-rce- 
ho la the pare hare- money enU the tale u ter irtted, 
hot ra *-cb cue it ahcrald ftcrv-e fcr due {aymert 
of ffiterert on the money detained. EtU that, under 
the «j*ea) nrcstnrtanen o‘ thj rate the decree- 
holder waa ori e-I lied to rereiet nte-vrt from ha 
Jtedpmrot-dtEor from the da e cf the eile to the date 
on which the tale wat tm£ra«l Jootsmo \im 
?mu r Goscjd CcrcDra Abm 

[L la R, 13 Calc., 252 

— fe-ca. cw-yr-a- 

•**lt*]t — Btt illi rfw'n'lt. a a — Apyl oil am 
f<* J*rl \ er ereewfua— VeCiee— Cird rrorrdm 
C«de US? 1 632. J and nbwetjnectly B retained 
azamat X m axecnti-mof which the w» I...I 
3 *’ bUjMd “ •»** for rateable 
Neither decree waa aa.*5«dL A thro 
ynot to attachment *f other project j and the aa.e 

B t SVTL?** Svp<r *' <r 03 September 

M. 2io 4 for coder 

Lra coder 'l foe nteahle d-rteibo 

*** 05 Prwednre 

^ “^tUkoX' it apEoafaco for rxeco- 
*• ^ appGeatwm noder 

Waa wfoBria the petition f«- oiro. 

ri "Wrf.Vit that the High Cowrt 
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rant a wed 

mil cot. anifer a. CTTot IheCa'e o* Cinl IVarpfare 
rtivacthe order rejrrtia, the afpi^rttara nader a. T’o 
f r ex tea hie di.tn'iatien. The p-o?er mcedr waa ij 
a ni^ VtTtaTj*iwA 5 r Sfi«»n*oaTTA* 

[L L. IL, 9 LOS 

210 — »cd e. 278— 

Cl* m to raff all f hitnhl am tafer a. ?*5 - S*tf 
frmJtij •.factaurt — A rla 3 trader a. SSS of the 
Cit3 Procedure Coif la rot en f orce* v le at an attach- 
ment in na. which an aiaif-oieot u rendered reil by 
the pro laioni of a S"*L Gi*ja J> a r flulrfi 
I 1. ■ At I* 707 f llcrtfd DcmSA CttrEz 

r u CnotrcBtr r llMxoimllir 

[LLIt,15 Calo, 771 

21L nrd a. 231 — 

Sm Jar rt'a*! rf rAtillf aim it . — X and Crach 
bUuied • decree a^aioat the taro-* jndfmect-daLor 
and app**ed f-r eiecc*ioa. C In eiccrtwi c' ti» 
decree a taehed certain imsoreah^ property and 
with the pern .even cf the C/ft psrehued the nae 
tender a t$l of the C»L- of Cltil Proredir* and art 
off h » patchaae-ttooey azamat tha decree U claimed 
that the proceedt o' tha atle to C ahceild he ntmUy 
diatrtVteted trader a. 295 of the Code a A that C 
should tChcr « ect to hate the property r*~wii or pay 
into Cwrt the rateable pTcycetun due t j Jf. C tb- 
jeeted to a re-a»lr cr U p«y UtJJ that C mi.Lt hr 
roc pci .ed to rr fatal tie rvteviJe .nonet dor to AT 
by aammarr pewema in aimtxa. Uatmrz c 
Cairnji L L- 1L. 11 Ma<L. 353 

242. and es. 235, 

480— Afflternt »» Jar e renal aw. X, cranfj »f ,w 
tnfee to ilart sa l ifnt w aow a»dera.7f5 — At oet 
went Irjon yafiweif TJJfrt vj — De'rre-t llJrr 
nllaa fttjrlweafD/eef/Vfywfaf Owki cw tj to 
•yyfy/acrreratiow wmJm 2SS r r rrt of om rail! 
to aVaer $m l ifnW a*. — A decree-holder who la* 
attached before ji&nrtl a nrt <rh led to rani 
tender a 29S cf the Cit3 Procedure Cede (Act Xlv 
cf I C S2) aa an a 5 — Scant n nreclm acd aa aaeh tj 
(Stain to rxectetwa a niei’le live cf the property 
wbd he haa attached, traleaa nSiepQtl? to ha 
decree, he haa 'applied for exrcrtm tinder a. 233 
rf ary cf the C5r3 Procedure Ode S. t'X) of t v e 
Cf»2 Picc*d-r« Code d «a not by rmpSicatiOT roofer 
Optra a deerer-bcJder who haa attached brfie jadz 
meet the npht ti rome in trader a. SS and tlan In 
the dntrVte jbo' the | ro;.it e whvh he hit at^ehed. 
The (Sect of that aechen u merely to take l«i< tie 
cree>»-ty f r a re-attachment <-f the property Tie 
a^tachsmst before jnl^aml emrrcv a&t beccese* aa 
attachment In nee-tarn. Puiot/i tiimn * 
JoxaAjr L Iv IL, 12 Foa. 400 

213. — *D«cre Jar 

mawey” — fSaii*jalf»rmt^iltor“—Derr*rfori»- 
forremnt aj Item oa d oywiaef fol*mr*i Itlfor pro 
wmIIj — iimi-UUie eiWW to frottri 1 comf 
y ew p erfy or perron m* It any liiwb JU —U held a 
amuy-Jerrec a^aicat B P and E a exec - iiun 
whereof he raaaed to be a taehed and wd wtia 
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property belonging to J3. B held a decree against B, 
P, R, and S. which, so far as P, B, and 5 xx ere con- 
cerned, was a decree for enforcement of hypothecation 
by sale of the judgment-debtor’s propeity, but which 
did not direct the sale of specific property belonging 
to J3. An application by 2), under s. 295 of the Cixil 
Procedure Code, for an ordei enabling him to share 
rateably in the proceeds of IPs execution was rejected. 
Held that, there being no question of fraud in the 
case, B n as entitled to enforce his decree in the first 
instance against the property of B ; that his decree 
against B did not lose tho character of a decree 
for money under s. 295 of tho Code, because it directed 
a sale of tho property of tho other judgment-debtors ; 
and that the fact that there were four judgment- 
debtors in B’s decree and only three in IPs would not 
deprive D of the right to share rateably. Shumbhoo 
Hath Poddar x. Lucky Nath Bey, t I. L. R., 9 
Calc., 920, referred to Bebokt Hundun Sen x . 
Hart, I. L. Ji., 12 Calc , 294, Jagat Naratn Pal 
v. Bhundhey Bai, I. L. It., 5 All., 566 ; and Hart v. 
Tara Prasanna Mnkeiyt, I. L. E., 11 Calc., 718, 
distinguished. Delhi and London Bank r. UN- 
CO-TENANTED SERVICE BANK, BaRKILLY 

[I. L. R., 10 All., 35 

244. — - — — Eateahle d i s- 

trt button — Becree for money — Mortgage-decree . — 
The plaintiff and defendant, respectively, held 
successive mortgages on the same land. The defen- 
dant obtained a decree on his mortgage against 
the laud and iu lespect of any unrealized balance 
against the mortgagor, two months’ time for redemp- 
tion being given. The plaintiff then obtained a lite 
decree. The defendant abandoned his claim on the 
mortgage premises and attached other property of the 
mortgagor The plaintiff applied to execute his 
decree against the mortgage premises and the other 
property, but with regard to the latter his application 
was rejected Tho defendant having brought to sale 
tho property attached, the plaintiff applied, under 
tho Civil Proceduro Code, s 295, for rateable distri- 
bution, which was refused. The plaintiff then brought 
to sale thb mortgage premises, which did not realize 
the amount of the debt, and he now sued to 
recover the Bum which would have been payable 
to him under s. 295. Held that the plaintiff’s 
decree was n "decree for money" within the meaning 
of s. 295, and that lie was entitled to reeoxer the sum 
claimed. Per curiam — The property ought not to 
have been sold and the money paid to the defen- 
dant until the mortgaged property had been sold 
and had been found insufficient to pay Ills debt. 
IvOHMACm KATHEB t . I’AKKEE 

jX L. R., 20 Mad., 107 

245. — — Eateahle dis- 

tribution— Assets realised in execution. — A, B, and 
C held money-decrees against the same judgment- 
debtor. A attached by a prohibitory order ( dated 
in December funds of the judgment-debtor m the 
hands of B. In January- B attached in execution the 
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same funds. In February they were paid into Court, 
and subsequently on the same day C attached them as 
money duo in the custody of the Court. Held that 
the fnnds should be rateably distributed between 
A and B, and that C was not entitled to participate 
therein. Srinivasa Axyangar v. Seethabamayyar 
[L L. R>, 10 Mad., 72 

246. Becree-holder, 

Purchase by — Satisfaction pro tanto— Mortgagee 
not trustee for mortgagor in sale-proceeds . — A 
mortgagee who has obtained a mortgage decree, and 
after obtaining permission to bid at the sale held 
in execution of snch decree has become the pur- 
chaser, does not stand in a fiduciary position towards 
his mortgagor. Hart v. Tara Prasanna Mulerjt, 
I. L 11 , 11 Calc , 718, distinguished. A mortgagee 
in such a position, therefore, is at liberty to tale out 
further execution for any balance of the amount 
decreed that may be left after deducting tho price 
for which the mortgaged property was sold, and is 
not bound to credit tho judgment-debtor w itli the 
real value of the property to bo ascertained by the 
Court. Sheonath Doss v Janet Prosad Singh 

[I. L. R, 16 Calc., 132 

247. - — — — — - — -Exec uft on — 

Becree — Eateahle distribution of proceeds of decree 
— Power of Court to inquire into bona fides of the 
decree-holders while distributing such proceeds — 
Practice. — In distributing the proceeds of execution 
under s. 195 of the Civil Procedure Code (Act XIY 
of 1882), the Court has power to enquire into the 
bond fides of the sex oral decree holders that apply 
for rateable distribution, if the same has been called 
in question, and to decide it in the same manner as 
all other questions that ariso in execution The party 
aggrieved by such a decision is entitled, under the 
last clause of tho section, to bring a regular suit to 
compel tho successful judgment-debtor in execution 
to refund. In re Sunderdass, l. L E., 11 Calc., 42, 
follow ed. Chhaganlad c. Fazaraij 

[I.L.R., 13 Bom., 154 

248. — Purchaser of 

decree against estate of a deceased person It/ the 
legal represenfafire of such deceased perton — Eight 
oj such purchaser to participate in proceeds realized 
in execution of decree —H K xvas the holder of a 
decree in suit No. f>57 of 1869 for RC9,4G7 against 
the firm of H B Co., and in execution thereof he 
attached a certain house belonging to the estate of 
one H B, decenscd, wbo bad been a partner in that 
firm A (the respondent) was the legal representa- 
tive of H B. On the 9th November 1SS6 P jrar- 
ebased tlio decree from H K for HI 8 000, which sum 
she obtained for the purpose ns a loan from C P £; 
Co. As a security for this loan, she gax c C P f Co 

a letter, dated the 9th Nox ember IS^C, whereby she 
agreed to repay the loan out of the proceeds of the sale 
of the house which had been attached in execution of 
the decree lvbicli she had purchased. In the mean- 
time another decree, ms , in snit No. 8 of 1870, had 
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been obtained against the firm of II B $ C«,»ndUd 
hero, pnor to the 8th Nor ember IS 1C, purchased by 
tbo appellant 31 who had also r™ r to the 8th Lor- 
ember 1836 apphe 1 dor execution On the ttb April 
18s7 the attached house was sold by tbo SI enff ana 
realized U45000. On the 6th September 1887 an 
order w&e made in Chambers that the Sheriff should 
dirldo rateable the monojs In hu hands in ant 
No. 657 o! 1SG9 between 31 and V 1 1 appealed, and 
contended that by the transaction between V ami 
H K the decree In suit No. C57 of lbC9 bad been 
cxtmguuhed as against the estate of It V an 1 that 
the mid transaction amounted m law and tact to a 
purchase on behalf of the estate of HD of the pro- 
pertiri attaehed in the said suit or the proceed* 
thereof JfrM confirming the order appealed from 
that Fwas entitled to a rateable proportion of the 
moneys in question She was only liable under tho 
decree bdd by the appellant J/ as the representative 
til HI) N> far at she might hare had property of 
her ovru not derived from 11 I/i estate, avalNbk lor 
the purchase of A A a <hcrec, she st-iod In ths tame 
position SB a third party who mipht hale pnrebaaed 
H K’t share of the proceeds before they were realized. 
The purchase of II ICt share with her own money 
could not prejudice If anv more than If an entire 
stranger had purchased The fact that she borrowed 
the money and gate the share u a security to the 
lender did not affect the question If the money did 
not come from It L’s estate, it could not matter 
whether It came directly from I * pocket or from 
another person at her request. If the money was 
derived from a source having no connexion, directly or 
Indirectly, with the eatate indebted, there u no distinc- 
tion, in principle, between the representative of the 
Indebted estate and a stranger llrjmoiuiiDiB 
JaimaojfDii c Viraii 1L R.,13 Bora., 171 

240 — — Effect of rul- 

ing order ia ineolrency — A debtor against wbora 
several decreet had been passed filed bis petition In 
the Insolvent Court at Madras and the usual Setting 
order was made One of tho decree-holders ' ' 
already attached property of the Insolvent and 
Obtained an order for sale In a District Court, 
another decree-holder now applied to the same Court 
m execution of hi* decrees for the attachment of 
other property and for rateable distribution of the 
proceeds of sale to be held in execution of the 
attachment already made. Tho District Judge held 
that the resting order was a bar to both theso appli 
cations Zfild that the Order rejecting the application 
tslf inti 'lac’ll iga 
.eon ,rt lt “ ld8 00 MTU1 ,n under 

_ Xff « the civil P roc ninth Code 1 nuni.aHj.TA 
v fiaisnuiisa I.L.B., 15 Mad , S72 
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SALE nr EXECUTION* OF DECREE 

—continued 

14. DISTRIBUTION OF SALE-PROCEEDS 

— continued 

Ho — I* nit ly content paul ocer.to 

Sheriff if thtrd party — Relahco tlttimt of am y nee 
of fund a*i tubttqutnlly attaching creditor/— 
ditch reahitd ly calc or otlcrunic In execution— 
iliedeicnplion, in order of nttachnont, of property 
attached — On the 8th July 1950 the plaintiff 
brought a suit (332 of 1890) against O for (12,237, 
and on ISth July obtained an attachment before judg- 
ment of crrtaui money belonging to G in the band* 
of the B , B and C I Railway Company On tho 
6th August 1800 ir got a decree iu the mlt for 
R2 00S with interest and costs, and on the !3lh 
August 1380 applied for execution On the 2 1th 
September 1690 O made an auignmeut in favour of 
his attorneys, Messrs Wadis and (lliandr, of the 
fund belonging to him (expressed to be H731S) in the 
baud* of the Railway Company, subject to the 
attachment levied on the same by 71' This assign- 
ment was intended to secure cost* incurred by Messrs. 
Wadis and Oharnly as attorneys for tho defendant. 
Not lee of this assignment was at once given to the 
Railway Company In February 1891 the Dank of 
Bengal attached the sum of B7.619 in the hands of 
the Railway Company, in execution of a decree 
obtained by the Bank against O in suit 180 of 1890, 
and subsequently other creditor* of <7, who had 
obtained judgment against h m, applied for exe- 
cution and obtained attachments on the sum in 
question. On the iClh May 1891, under a consent 
order in suit 3S3 of 18J0, the Railway Company p«U 
over to the Sheriff of Bombay the sum of RS.tiSH 0, 
which was ths amount admitted by ths Company to 
bs due to O, after making all just deductions. It 
was contended by Messrs Wadis and Clhandy that, 
under tbs above assignment, they were entitled to the 
fund assigned to them, subject only to the claim of 
tbo plaintiff who had, at the date of assignment, 
already attached the said fund, and that subsequent 
attaching creditors bad no claim to the said land. 
Held that the fund In question must bo regarded as 
“ assets mined by sale, or otherwise. In execution of 
a decree” within the meaning of a. 295 of tbs Civil 
Procedure Code. Held also that, under the provision 
of • 29», the claims of the subsequent extent ba- 
te editors were •‘claims enforceable under the attach- 
ment of the plaintiff within the meaning of ». 276 
of tbs Civil Procedure Code,” and that tbs assign- 
ment to Mcssri Wadia and Ghandy was void, as 
well azainat the claims of tho creditors of O, who 
applied for excentlon before the 2Gth May 1891, at 
against tboie of the plaintiff to the fund iuthe hands 
of the Sheriff of Bombay Held further that the 
attacnmeDC was ndc‘1 noted merely to such rortiou ol 
the fund as covered the amount of the decree, but was 
a valid attachment ia the form in which it was made, 
namely, on the whole fund In the hands of the Rail- 
way Company It was argued that ths attachment 
was actually made only on K 6,003, and that it did 
not therefore include the whole fund, which was of 
larger amount. Held that the misdescription in 
the order of attachment was a mere folia demon- 
et ratio, and that the entire sum In the hands of the 
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SANE m EXECUTION OE UECEEE 
— ccntinned._ 

H. JJISTRIBUTION OF SALE-PROCEEDS 
— continued. 

Railway Company was attached. 'Ihe «Wription of 
the property must be reasonably accurate, under the 
circumstances ami Buell nr with reasonable certainty 
identifies the property. If it is such, it ought to be 
held sutlicient. Son.vtiJi KmriJi Warden' r. Goyind 
Raimi . . . . I. L. R, 16 Bom., 01 

251. Same judgment- 

debtor — Sale of lands under attachment — Disposal 
of amount realized — Rateable distribution. — A 
father and ton luvv ing mortgaged certain \ Mages, the 
mortgagee obtained ngiinst both mortgagors a decree 
for the amount due, w hich eras transmitted for execu- 
tion to^a District Court. I lie i illaces were subse- 
quently, by order of the District Court, attachcel, and 
pUintilT, ns receiver representing the mortgagee, then 
obtained an order that the vMngfS under' attach- 
ment should be sold free from the mortgage, nnd 
that plaintiff should have the same rights against the 
proceeds of sale as lie. as such rccciv cr, had against 
the property to be sold, tome of the villages were 
sold accordingly and the amount realized paid into the 
District Court. The defendant, who had obtained a 
separate decree against the son alone (the father 
having mean while died) in the same District Court, 
applied for, and was granted, a rateable distribution 
of the moneys realized by the sale of the villages 
attached and sold as aforesaid, towards satisfaction of 
his decree. On plaintiff bringing a suit for tiro 
recovery of the amount so obtained by d< fondant from 
-the District Court, — Held (It tliat the judgment- 
debtor against whom plaintiff nnd defendant held 
decrees was the same within the meaning of s. 295 of 
the Code of Civil Procedure, it being immaterial that 
inplaintifPs suit there had been a co-defcndaut against 
whom the decree might have been separately executed ; 
and (2) that the order for sale of tbc villages under 
attachment was illegal and invalid in eo far as it gave 
plaintiff the same rights against tho proceeds of sale as 
lie had by virtue of the mortgage against the pro- 
perty to be sold. Grant c. Subraaianiaat 

[I. L. E., 22 Mad., 241 

252, - — — — - — Proceeds of 

sale how applicable — Priority of holder of unregis- 
tered mortgage to holder of money-decree — Transfer 
of Properly Act f. XV o/JSSSJ, s. 97. — The plaintiff 
held a mortgage of certain land bclougiug to the first 
defendant. The mortgago was not registered. The 
second defendant M was a mortgagee of tho same land 
under a mortgage which was subsequent in date, but 
was duly registered. .1/ obtained a decree upon this 
latter mortgage, and applied in execution for sale of 
the laud. The plaintiff intervened, but his claim was 
rejected on tho ground that M’s mortgage was regis- 
tered nnd had priority to his mortgage, which was not 
registered. The land was sold by auction to I? 
(defendant Ko. 4), and tlie proceeds ot the sale were 
partly applied in satisfaction of M’s claim, nnd a 
further sum of R.IG4 Wa3 paid to one (defendant 
Ko. 3), who had obtained a money -decree against the 
mortgagor (defendant Ko. 1). A balance of Bl03 S-ll 
tod. y 


! SALE IN EXECUTION OP DECREE 

— continued. 

14. DISTIilBUTIOK OF SALE-PROCEEDS 
— concluded. 

was paid into Court, and subsequently returned 
to defendant Km 1 (the mortgagor;. The plaintiff 
now sued for payment of his mortgage-debt out of 
tbc proceeds of sale or fiom the defendants. The 
lower C< urt held that S could not be called upon to 
refund the money w hich had been paid to him out of 
the proceeds, and that the plaintiff had a cause of 
aetiou only against the mortgagor (defendant Ko. 1) 
not merely for the balance of It 103 8-11, but for the 
whole of his claim. On appeal to the High Ciurt, — 
Held that the claim of the plaintiff in virtue of his 
mortgage, although unregistered, was prior to that of 
S under his money-decree. The plaintiff’s eirlier 
mortgage was postponed to that of JIT, because it was 
not registered, but the pi liutiff had tbc right of a 
second mortgagee over the balance in virtue of his 
mortgage. Tlie proceeds of the sale, after satisfying 
the first incumbrancer (.11) became payable first to 
the other incumbrancers, if any, and then to the mort- 
gagor (defendant Ko. I). A’ could only take any bal- 
ance that remained subject to the equitable right of 
the plaintiff. Padmanabh Bombsiienti r. Kirortr 
ICoiiAn Naik . . I. L. B-, 18 Bom., 684 

13. WRONGFUL SALES. 

253. - 'Wrongful attachment in _ 

execution— Attachment under warrant issued by 
Court.— A party is not liable to damages in respect 
of an attachment made under a wairant issued by a 
Court. Raj Btomjb Gore v. Issan Cuunder Haj- 
iiah 7 W. B„ 355 

254. Wrongful attachment— 

Liability of decree-holder and purchaser to refund 
to turner loss caused by sale of property wrongly 
seized and sold. — In execution of a decree against a 
judgment-debtor, his right, title, nnd interest in an 
elephant was sold. In a suit by a third party against 
the decree-holder and the purchaser for recovery of 
tho elephant or ifs value," on the ground that tho ele- 
phant was his property, and not the property of tho 
judgment-debtor, — Held that the deei ee-bolder, as 

.well as tho purchaser, was liable to make good the 
loss caused by such sale. Ivanai Prasad Bose v, 
Birachand Hand 

[5 B. Ii. R., Ap„ 71: 14 W. R., 120 

See Soman Bibee r. Sabiutheda 

[3 B. L. R., A. C., 413 : 12 W. R., 329 

Radnor r. Sungiieer Singh . 6 N. W., 211 

255. Goods wrongly sold in 

execution — Suit by owner. — A person whose goods 
are illegally sold under an execution does not lose his 
right to them, although he may have claimed them 
unsuccessfully in the execution-proceedings. Hemay 
follow them into the hands of the purchaser or of any 
other pcisou, and sue for them or their value without 
jeforeuce to anything which has taken pi ice in the 
execution-proceedings. Shiboo Naeain Singh e. 
Hodden Alia-. Natabar Nandi r. Kali Dass 
Pam . X. lb. R., 7 Calc., 608 : 9 C. L. R., 8 
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1' WTO'GFt L SilXs—euilittJ | 

256. Property ot «e-«h»rers \ 

wrongly seized ana sold — tnt to reeorer ji« m 
— Wi.« cadir ai cf tttj-ag Ai AJf* and , 
.-ter ,-1 to,fi 13 3 C tn tie purchaser omrp» tie 
o' A ■ pi- they need net ut to reter*e 
tie die n* m r« e to meter their iharet, tor are 
tier ; t mi *o e**slh»h tbur nght as part 
omur. cl tie lied witha tie time aUcwed fc- 
actions to wt ncie *=-p» si.ejecotioa. AtBrECO- 
<i>‘i r ErGBCorjiK Bsrfiftrz 

CIF li, 1&34, 322 
Cr.i5i i'ici.-.t BrsiW r Coiitrrc* or 
UxsvircH 0 W 47 

257 Co-«l* <r '.it 

ly — 5. t f ^iamij’i 'oeesJeeJii.r* Jtertt-lolier 
—Tie c «l«e-tloo cf i dmtt i^nit A 

tazM e«r*tx, com e propertr, *hvb »u cIuidkI 
tait i. itC. it* 'll! <1 W 1 by A A .u, ca 

iare»* gatxn Ic-EO t 't partcwre- * tt.e pccp-crt y 
A 1 ! rain »M n-j e<«4 a-d the die lock j-a't tie 
propert le—? 0*1 •* ** to tl» part baler a'd tie 
proceeds handed i fridast □ rt'jfaclion of 

fcj deer** Tie n- p orlaa-aocn dieured till the 
.ile extended <r he ruht, * Ue a -4 ntcrut of 
t-» d» or A i oo cen sec c' A*« eUun. In 

» nr* by A f - da-ca e» i^ni tbe defendant 
occvaMned ly t v « o* ol th* ymertj of wtieb be 
nil joint owner.— iT»M tbe defeodan* «u .‘t table. 
TiiozcDpis Urn* t Vttsrtoi.i s ttxj.m 

15B.L.R- Ap- 73 not* U W R, 623 

258 Sa’e of prop-rty crpernon 

not party to exe-ntioa proceodi D g3-.J*tBt 
d-eree eteewti* aoi tit I'parot, frtftrft— Deere* 
•JniMf lifM'H » inr 3 J «fe> before rectifies. 
—Prertho* n-j ee* , ,r ef 0 , jljrw/ mfererrU- 
/•on.— The Uiuii f s UeU^r Ur*ij lerromd 
lowiey fw fetjoki »’ rh rude-ed tie 4't Infa. 
on tie tarorf. TU ciuflor lad . decree tens* 
lielarciTinia In 1«*2 a paJ-amoof tbe Ur 

wadpropcrt* tecs j*,- In 1K>1 proper-, wlvtb had 

UJen 03 rajf-33 U lit 7W«rot ia.Etdf, I'm. nil 

^h«b« 5 .»S U wiri. t a. tB n«tv 0d decree 
cfl'9 Uewu^i«n t dM» r ^ 7a , fc ,„ wo 
Impwed-p. n. 4 m * r-a to «t nle 

tt eiifV.im o{ fit <*i-n* u eit»M. Hat tbe ole <51 
n't liaj tie Sa*l*r* r r,f. r r v 

101 . 4 . 2 ? ri'e-fi to. Krrnjrn * 

‘mwiiEtimnou 1-R.R, 18 arad, 45i 
^"*5 l zs,n,t ia-naraa 

— .n a r.:i ftr d«ta7»t«io t v.» 
“ le *» b« «tt»A«d ta ew, 
*e»H tut tie 

*?“ 3^«>e*«ctur M 

ineer^r^X^fT^* “ d « »« a 
ISO 1I!r r-\vi linC!c?ecUi-*.~.e 




BALE TX EXECimOX OP »ECSEE 

15 IVA07GFII, SALKS-coae/.ied 
itate of tiicgi -when tie debt «t» eec‘tactnl »-*» 
le Iccked to. »n3»t tilt time tie israixa ml re=- 

peUs* toimdall tie aeniieTto' lie t«r»aA Any 
i-Ue^ne^t amcirmeot m the f.n^Ij conhl octaffett 
their clPratson to tie creditor who *« not a p*rtet> 

it. The pkieliir. ptpcttj therefore W*. liable rot- 
ntldindc; tie part i* Vo. iiuew Jimil* e 

Kkuzxis niu I. !*&., 19 Mo 4^452 note 


ic. rvrALio «ilb» 

U Vurs cr Viciri-ncLZZ* jitojt giiz. 

280 Effect of decree-holder's 

death on validltyofealo — Cm) rmritr* Co4e, 
IS 77, n 555. 2' 5 — Order (eitmiay »«fe — AjtJj- 
tnect-diltor epj’ied that an eieroixc *Ue of pro- 
pcrly teVii^ics to inn .iirdJ be art ttJU, »• the 
dicrte-ic’-ir <u dead »len anth axle took {’•*«. 
and *3fb »»3e .u in p*»e}£Bee inraBdL Thu »P- 

ylieaSKO was disposed of by the Coart encoting tie 
dreree In tie pme-ce t f the jcdjrnveEt-deUnracd tbe 
partbaier Tie Ccart held that the fact of anch ado 
hating taim place after the de<T»e-holier’« dea’h was 
oo prosnd f or aettag >1 aadr acd dxaSowed wrh 
arpHeaUtin and made an order ewjfirssnr anti tile. 
U»U fir rtissoy, J., that tie applieatjoa fee 
rxrrntxn ct tbe decree abated ee» lb* de»*b of the 
deeree-Wder. not hating been pnamled by Ua legal 
rcpTVTJlatue and aorh aale waa trader tie ex-cam- 
stance* Ira proper and tntalld. aad tie order ora 
Inning it aicejld be act anle. Ftr Srayrzz. J, 
that reeb aale »« cot rats!*! by reaara of th« 
deerte-hcHrr’a death lef ft It toil I a*- Tbe order 
confirming it, lower er, waa Imp*- per, and ilmli he 
termed, and the ov aicoij be rwnaoded to le deal, 
wish under tie ptrmia of aa. 355 and XC of Act I 
of 1ST, aa tii Coart etecateg the ierrre aim’d 
tare proceed'd enter thou led 1.111. Per OtlTlUD, 
J, and (TUMiT, I. that tie doth of the dee-ee- 
hcjdcr prior to aacb aale Cd mt render jl reel. The 
potiaasu of aa. 3<^ and ?A8 of Act X cf 1877 coo Id 
rot le adapted to rifrnlico-pnyeediiijrx Aa meb 
aaie had tern pol Tubed and nntetei «r<r5in{ tn 
law, it lad property been erdnued. P"uir e 
UoBirinca . ILE,3 AIL, 759 


(1) Deant or JnxsxrtT sntoi Bitch gala. 

28L — Effect orjndgment-dobtop* 

death on TSlidjty of sale —Stle le ftorfyayee— 
<W PeartVare Code t$S2,i r.23i S6S .— He drrt 
cf tohj nmnoTfaile property o-itimed a 
decree far the nle cf the prop e r ty . e»o*fd tbe pro- 
perty to le- attached, and then ceased to prwrctUe 
the execution pmeeedlBga. Tie anni Kortgagre 
then nbtanud » decree irnlc cf the jftjerti, eaasrd 
tt to be attached, and julep ice nle and pmreb»»d 
it Ixradf The find mcrtgigre then apptftl foe arlr. 
and the property m pel «p far aale »o<J patla»d 
by l sesL ASt-r tie cadre for tbs aale mu Bade, and 
lef ace it tiwl place, the joipMdihyer died, and 
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— continued. 

16. INVALID SALES — continued. 
the sale took place without his legal representatives 
being nmdo parties to the execution-proceedings. Per 
OinriEl.D, J., that the sale to the first mortgagee was 
not void because the judgment-debtor had died before 
it took place, and it took place without his legal 
representatives being made parties to the execution- 
proceedings, inasmuch as the prov isions of s. 868 of 
Civil Procedure Code were not applicable to the 
case of the death of a judgment-debtor, and there was 
nothing in s. 231, even if that section is applicable 
to a case where the judgment-debtor dies uliile exe- 
cution is proceeding and after sale of his propeity 
has been ordered, to imply that the sale is absolutely 
void if no legal representative has been brought on 
the record. Jhtlari v Mohan Singh, I. L. J?., 
3 All , 750, and Oulabdas v Lakshman Siarhar, 
I. L. It., 3 Pom., SSI, referred to. Per Stbai&ht. J., 
that there was no legal obligation on the first mort- 
gagee to resort to the procedure of s 234 of the Civil 
Procedure Code, siuce the sale to the second mortgagee 
had passed to him the rights and interests of the 
judgment-debtor, and the legal representatives of the 
judgment-debtor had none of his property iu their 
hands ; and there is no pro\ isiou in the Code of Civil 
Procedure which required the first mortgagee to make 
the second mortgagee a party to the proceedings in 
execution of the former’s decree and the latter could 
not have successfully objected to the sale in execution 
of that decree, and therefora that 6alc was not voided 
by the death of the judgment-debtor antecedent to 
its takiug place. Stowelt, v, Ajttdhia Nath 

[I. L. R., 6 All., 255 

202. Death of judgment-debtor 

after attachment, hut before sale in execu- 
tion — Subsequent sale without legal representative 
of judgment-debtor being made a parly — Effect of 
sxteh omission on validity of sale— Civil Procedure 
Code, ss. 234 , 311. — S. 234 of the Civil Procedure Code 
applies only to cases where, after the death of the 
judgment-debtor, the decree-holder seeks to bring to 
sale property which was of the judgment-debtor in 
his lifetime, and which was not at the time of his 
death under attachment, at the suit of the decree- 
holder. It does not apply to cases where the judg- 
ment-debtor dies after attachment, but before sale. 
An attachment would not abate on the death of the 
judgmont-debtor, and his death would not render it 
necessary for the decree holder to take any steps to 
v keep in force an attachment of property made in the 
judgment-debtor’s lifetime. Property under attach- 
ment must bo considered as in the custody of the law. 
There is no provision in the Civ il Procedure Code 
requiring notice to be given personally to a judg- 
ment-debtor or his legal representative of a sale of 
property under attachment. If the legal representa- 
tive is damnified bj the sale, bis remedy is by appli- 
- cation under s. 311 of the Code. So held by the Full 
Bench (Mahiiood, J., dissenting). W here, subse- 
quently to the attachment of immov eable property 
in execution of a simple money-decree, the judgment 
debtor died, and the property was then sold without 
making tbo legal representatives of the judgment- 
VOl„ V 


SALE IN EXECUTION' OP DECREE 

— continued. 

16. INVALID SALES — continued. 
debtor parties to the sale-proceedings , — Held by the 
Full Bench (MAinrooD, J., dissenting) that the sale 
was regular and valid notwithstanding such omission. 
1 lamasami Ay yang a r v. Bhngirathiammal, I.L. It,, 
G Mad., ISO, dissented from , — Held by Mahwood, 
J., that on the principle of avdt alteram partem, 
and because the rules provided by the Civil Proce- 
dure Code for suits should, under s. 647, be applied 
to execution-proceedings (those proceedings including 
and terminating in the sale), the omission to make the 
legal representatives of the judgment-debtor parties 
to the sale-proceedings was an irregularity ; but that 
such irregularity would not invalidate the sale with- 
out proof of substantial injury within the meaning 
of s, 811 ; and that, as in the present case no such 
substantial injury was either a’leged or. proved,' the 
sale was valid. Sheo Pbasad v. Hiea Lae 

(X L. R., 12 All., 440 

283. Sale without legal repre- 

sentative of judgment-debtor being made a- 
party — Effect of such omission on validitg of sale 
—Civil Procedure Code (1SS2), ss. 311 and 316— 
Sight of redemption — Absence of substantial 
injury- — T obtained a decree acainst one S, and in 
execution attached certain land which A had previ- 
ously mortgaged to AT. On the 11th June 1877 a 
warrant for sale was issued followed by the usual 
proclamation, S died on tho 27th September 1877, 
and a few days afterwards, viz., on the 3rd October 
1877, the sale took place without any notice being 
given to V, who was the heir and legal representa- 
tive of S, who, however, came to know of it shortly 
after. T, the decree-holder, purchased the land at the 
sale, and in 18S3 sold it 1 0 /A, who redeemed tho 
mortgage from K and took possession. In 18S9 JD, 
as heir and legal representative of S, brought this 
suit claiming to redeem the mortgage. She made AT 
(original mortgagee) and A (tho purchaser) parties 
to the suit. She contended that tho sale in execution 
was bad, having taken place after the death of the 
judgment-debtor and without bis legal representative 
having been placed on the record. Held that the 
plaintiff .was not entitled to redeem. Per Jakdine, 
j . — As no "substantial injury” was alleged to have 
resulted by reason of the plaintiff not having been 
brought on tbo record of the execution-proceedings 
immediately on the death of the judgment-debtor 
and before the sale took place, the purchaser acquired 
a valid title under s. 316 of the Codo of Civil 
Procedure. Per R A FADE, J. — The omission to join 
tho name of the representative of the deceased judg- 
raent-dchtor as a party to the lecord was a material 
irregularity and a serious defect in the title of the auc- 
tion-purchaser. But this irregularity did not vitiate 
the sale under the special circumstances of the 
present case, vis., that the plaintiff had taken no 
step to set aside the salc,althonghshe came to know of 
the sale within a few days after it took place; that 
there was no fraud or mala fdes on tho part of tho 
judgment-creditor ; that the sale had not resulted in 
anv substantial injury to the plaintiff ; nnd that the 
auction-purchaser and his assignee had been in 
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IP PTtLID sVLES — reatiaaej 
advene poes'uaou f r too** than twtive years. Asa 

ITT KBldUl r Pbovdc Ril 

(ILB., 19 Bom, 278 
234- Omission to bringr In repre 

eentatives of deceased judgment-debtor— 
fir iYocnfarS Code e 311 — • etepw t arrtjf 

Airfare tf a guardian u ad (ifecs 1 for minor — 

Ad-.lt )»<gm*at dt'tor detmSei at minor - In a 
mortgage-decree 1/ sr»! one cf the judgment-debtor! 
and the guardian aJ Idem of two of tie other 
judgBicnt-d'btars rt*. J herutior d*u hter and A 
Boot her perwn, wron,.lr di-embev! si a eisij- After 

the dime ru made absolute proceeding! were tahrn 
is cteentitn bn' vp-in pjo-ct of a part of the 
dfrrtUl amount the sale «u stayed 3t then died 
and. although her heirs were tome of the other jod- 
inert debto-s. to one "»» fcroo bt on the recc'd bi 
her rrpfi»rt>t»tivr and no one appointed gnardiao 
ad f fra other for J or A Upon a froth application 
for ole in which the p rt let were dtarnbrd u la the 
drti the sale «u hiU An application noder 
t. 311 of the Ct il Procedure <cde (IfSS) wa» then 
nude on behalf of J and A to Ml aside the sale 
Held that Ibe om moo to bring in the representative* 
Ot «bt deecs ted pdgmrnt-debtrr did not Vitiate the 
•ale 'teo Itntad t llira Lot, 1 C. XT, 19 
All 440 Ala t DKotdn Bar 7 h. B, JJ Bow, 
2"6 referred to. Anitacy 4 v Catena Bej.rt 
J L B, IJ Had S/9 n X foil wed. Btmrila era 
V»s r Darya Van Cbatlnjee 7 C i E So 
djtiamubcd U tl also that neither the absence 
of a guardian ntliem for J no- the description of 
A as a minor affec rd tb» rslld t» of the proceeding*. 
T07* J»» r OlaidtHa l 1~ P , 27 Cafe, i 6S 
referred to. \nLui«iBQOr Kimxbn 

[L L. It,, 23 Calc, 698 

285 — - Death of ja'Igroeut^ebtor 

»""r proclamation srd before sale- As« 
Jtnvie r legal repre tea/ a res App> i ra its to 
tf> ft dr to e r rd Pr rdrre Cede /t$92) 
« 2f4 311 An rd n fnr !.\»ale of a debt of 
P-OOOD (pmiontly attach -i A S and JP~ 

to the jn h-iniot-deMor >11 made fxecntsjn in two 
1 " ilh *V* Proclaaateoo 
tor 2»h idem was issued <h, »b Use the 

a of which W 

‘ ' r* ,0T ^ adjournment cf tb, ^ 
detree-W n^^lo* W^pr” 1 * fTO( ^ '• *°. d 
•»3 » to *=JJ /ho d,ft fo ttL* w!,t , ** 

?S^i5SSK5t-. ' w 

•rr.ird. Tbs Adm ruin J? ,W reprs 

adnanU.ra ion of the earn to V* *he 

«fsasts? 1 p?K-'~ 


BAEE IK EXECUTION OF DECREE 
— eoaliasaf 

1G. INVALID SALES— «*atisa«? 
the rmrd, and shoo M’be srt aside on the application 
of the Ado nistrator-Omeral no separate suit bung 
necesssry for the purpose. Sieo Prated r JTira 
Ini T L B,f2 JI/,44J dissented from QiotzS 

«• AniflWjTSiTO* OmiUtOf Ifsbiu* 

tLL. 11,32 Mad., 119 

£88 Death of jadg-men Webtcr 

aft-r decree, but before execution— Legal re- 
presrafolirer net made partilt to pnceeditft — 'ah 
•a Mirtliss riligsl aolice to fecal reprtteatalitei 
safer a 243 of Cinl Procefare tode-Ja/ee 
yirea fo *ro.j penant — T‘<lt of prretattr — 
BijW of telempt,o % — / laiifefisa — Ctrif Proee- 
dt rt Code fJS77f u 2M. 243, *»i Sit —On the 
23th March 1877 V nortg»ced ecrtaia pro perl, totbe 
defendant On the s7lh June 1377 one Af obtained 
a tnoney-detrre agsiust N ■ hut be 'ore It conld he 
ex rented. V died 1 earing all bn property to bu 
daughters, the plsmtdfa On the “*nd NortraNr 
187s S applied f r umlm against Jk, deceased, 
hr his heir and nephew A B appeared and siVri 
that he was oot the heir hat that the heir* of JT 
were hu danghten, the plslotdfs The plaintiff* 
howetrr. were not made partin to the execution 
proceedings cor were notices aerted on them under 
a 2« of tha Ciril Procedure Cole (Art \ of 1S77). 
The eieratSon-proceedincx were conlinned, and the 
mortgs-ed property was wld on the 0 h June 1880 
tad was bought by the defendant (the mirt-a-uej 
•object to his mortcace. The tale was confirmed, 
and a ccrtifeste of tale seas duly issued to the dofen 
dant who got fmasl possession on the 11th October 
ISSP he being already in p**e«»m as mmlji-ee. 
In 1333 the plaintiffs *ntd the defendant to ledeern 
the mortgage It -U contended that the defendant, 
harm? purchased at a Ourt-sale was ectiUed to the 
property free from the claim of the pJamtiffa The 
case 6r*t fame bcfire Pauls CJ and Paasos* 
A, who differed la opinions, TUUUS £V„ hoidfog 
that the sale proceedings were rot absolutely null 
and reiJ hy reason tf the smut of n t ee of extent) no 
to the rtpriscutat rt-s, tut they were ralid uatd set 
aside hy a smitroogM Ter that purpose which salt 
had neter been brou.lt, and that the plaintiffs bad 
} brrf forr lost the ir mti to re icm tod Pjxio.rj Ji, 
being of opinion that the sal* wai nnD and rotl, and. 
therefore that the plaintiffs were r-liUrd to succeed. 
The eajc was then referred to three other Jud^e* of 
the Ccmrt. Btld hy Cmr and Jssnur JJ, 

| that eren asiuming that the elfcntton-proceediugs 
aud sale had conveyed an absclnte title to tha 
purchaser, the present suit, which sras brought within 
twelve jian of the sale did in eff -ct challenge tha 
•ale. and that the jUintJfi were therefor* enti led 
to redeem. Hold by Rassuz, J, that in respect 
of the plaintiff* who were to* r*rtk*. the sale, 
proceeding! wer* invalid and null and wit boat Juris- 
diction; that the au.Uin- purr haaer acquired so rights 
under hi certificate of tale as arafcist thirf legal 
repmentatirea, and thiu as agams' them he e-oJd 
°oly clvta title hv adverse pocarmnn not fstliug 
short of tsreire yean. As the present suit was 
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SALE nr EXECUTION OE DECREE 

— continued. 

IG INVALID SALES— continued. 
admittedly brought within that period, it was main- 
tainable. ERATA l\ SlDRAAIAVrA PA SARK 

[I. L. R., 21 Bom., 424 

Held by tlie Privy Council on appeal (r. \ ersing 
the decision of the High Court). — An execution-sale 
cannot be treated as n uullitj if the Court which sells 
has jurisdiction to do so ; and it cannot- be set aside 
ns irrcgulvr without nn issue raised for that purpose, 
and investigation made with the judgment-creditor 
as a party thereto, nor under s. till of the Code of 
Civil Procedure and art. 12 (a) of the Limitation 
Act, 1">77, after one j car from the date thereof. An 
executive Court does not lose jurisdiction to sell 
because it serves notice on a person who does not 
represent the deceased judgment debtor, and after- 
wards crronerusl y decides that who does. Such decision 
is valid unless set aside in due course of law 
Maxkahjbn bin Shidramappa Pasake r. Nashaei 
bps' SniDArPA . . . L. R., 27 I. A., 210 

(c) P BAUD. _ 

267. Application of ss. 250, 

257, Civil Procedure Code, 1859 (1882, 
SS. 311, 312 ) —Application to set aside sale . — 
Ss. 25G and 257, Act VIII of 1859, dul not npply 
to a suit in which fraud is imputed vitiating the 
sale m toto Usibika Churn- Chdokebbuttt p. 
DwabkaNath Ghosb . . 8 W. R., 500 

VlRSINGAFBA BIN' liASUNGAPPA ' V. SADASIU- 

TAPPA APrA Gokkhandi 7 Born., A. C., 74 

288. Application to set aside 

sale — Irregularity — Pasture to prove fraud — 
Civil Procedure Code, 1859, s. 256 — Where the 
factB connected with an execution-sale fell far short 
of cctabli-hing fraud, aud merely amounted to irre- 
gularity resulting in detriment to the judgment- 
debtor, his remedy was held to lie in an application 
under s. 2 5’ > of Act VIII of 1859 to set aside the 
sale. Gobind Singh r. Munxo Bam Do=s 

[19 W. R., 414 

209. Civil Procedure 

Code,lS59,ss. 256, 257— Suit to set aside sale after 
failure of application. — A plaintiff w as not debarred 
by reason of the failure of nn application uuder 
ss. 256 and 267, Act VIII of 1859, from 6uing to 
set aside a sale on the allegation of fraud in connec- 
tion with the irregularities firet complained of, such 
fraud forming a distinct cause of action. Nund 
Laie Doss r. Debatvbb Am . 11 W. R., 244 

Contra, Gobind Singh r. Munno Bam Doss 

[19 W. R., 414 

270. Suit to set aside sale— 

Sufficiency of proof— Irregularity, Proof of want 
of. - In a suit to set a-ide an execution sale on the 
ground of fraud, it is not sutiicicnt for a Court to 
dud that the mode of mating the attachment and 
proclamation was according to law, but it is neces- 
sary to consider the surrounding circumstances. 
Choo.nei: Sahoo v. Mbnnoo Lam 

[14 vr. R., 325 


SALE IN EXECUTION OP DECREE 

— continued. 

16. INVALID SALES — continued. 

271. - — — Civil Procedure 

Code (1882), s.Sll — Ground for setting aside sale 
or othei to i>c — Effect of fraud to ir/uch auction - 
purchaser is no pc r ty — A judgment-debtor cannot 
inv c a Co irt-snle stt aside on the around of frand in 
the absence of proof that tho auction purchaser was 
a party to the fraud, and that the fraud, cimetothe 
judgment-debtor’s hnowledgc'-subseqiient to the con- 
firmation of the sale. Ad bub veer S aheb v. Mohujin 
Saheb . . . IL.B.,20 Mad., 10 

272. Rights of bond 

fide auction-purchasers. — When no fraud has been 
alleged, a sale in rii eution cannot be set aside as 
regards the aucttnn-purclinser, whether the order of 
Court under which it took place was legal or not. 
Even if the decree in execution of which the sale 
took place were a collusive one, the rights of the 
anctiun-purchascr would not be affected if he was no 
party to tho fraud and there would be no giound for 
setting aside the sale. Mahomed Kuzcbbash 
Khan t. Mahomed Shah . , 12 W. R,, 48 

273. Suit for money 

secured by the mortgage of immoveable property 
situate partly in the family domatns of the Maha- 
rajah of Benares— Frai dulenl representation by 
decrei-hohiei — Sale of decree enforcing hypotheca- 
tion of immoveable property. — A suit was instituted ' 
in tlie Court of the Subordi ate Jndgcof Beuarcs for 
money secured by the mortgage of imm >v cable pro- 
perty situate within the limits of the district of 
Benares, and of immoveable property situate within 
the limits of the family dom uns of the Maharajah of 
Benares The Subordinate .1 udgo bad not jurisdic- 
tion to proceed with this suit in so far ns it related to 
the lntter property, nnd lie was authorized to proceed 
with it, under the provisions of s. 13 of Act VIII of 
1859, by the High Court in concurrence with the 
Board of Bcvenne. He accordingly proceeded with 
the suit, and on the 18tli November 187 1 gvve the 
plaintiffs a decree for the recov eiy of the money 
claimed by the sale of the mortgaged property. With 

a view- to bring the mortgaged property situate within 
the limits of the fatnilv domains of the Maharajah of 
Benares to sale, this decree was s nt for execution to 
the Subordinate Judge at Kondb, within whose juris- 
diction such property vvns situate; and such property 
was «old in the execution of this decree on the 29th 
August and the 4th September 1877. Subsequently 
the defendants in the present suit who held decrees 
for money agaiust 11, one of the plaintiffs in the suit 
above mentioned, applied to the Subordinate Judge 
of Benares for tlie attachment nnd sale of 11 ’s interest 
in the decree above mentioned, falsely representing 
that tlie salts in execution of that decree of the 
29th August and 4th September 1877 had been set 
aside. Such interest was according!) put up for sale 
on the 29th May 1878 at Benares bv the Subor- 
dinate Judge of llcnnrcs, and was purchased by the 
plaintiffs in the present suit, who were induced to 
purchase by such false representation. The plaintiffs 
in the present suit claimed the avoidance of the sale 
of the 29th May 1878 and the refund of the 
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BALE IN EXECUTION OE DECREE 

—roa 'limed 

10 IM ALID SALFb — eo»h sued 
purchase money o i the ground that they were induced 
to purchase by such false re [■men tat ion, and on the 
(rr nnd that the ssle of t ie interest of if In the 
dicrec o 'hi th November 1574, being of the 
nature f imn o\ cable property situate within the 
hints of the family donum* of the Maharajah of ! 
I? mm t, e nl f not legally be sold at Benares by the 
Prnar (in -t H’ld that auch falao rei rcientntioq j 
must held to constitute in law aneb fraud as 
i i i d th »alc of the "Oth Slay 1878 Also that 
the Benares Court acted ultra sires in selling at ] 
i mares n mtereit In Immoveable property situate j 
within the family domains of the Maharajah of 
Benares fUoiitr Natii I tors r Ka ska's Mil | 
tf.D.H.,3 AU.fCS ■ 


BADE IN EXECUTION OP DECREE 
— continued 

1C. INVALID SALES— «.li. wed. 
damages. The gift by A in 18'6 »u wade to bU 
wife at well as to the plaintiffs (bit tons , and H 
gave them tbs property as tonanls-in common. The 
plaintiff* wrre therefore only owners of their retpec 
tire shares, and were not entitled to hate the sale srt 
aside m Into This however was what they sued for 
in their plaint. A’t mile ronld rot cow Join In 
roacindinx the aale aa the must hare known In 187!) , 
of the fraud her huiba' d haring immediatily after 
the aale cndewrcnrrd to aet it’d# the sale <ri that 
ground. A transaction cannot generally b« rescinded 
unless the parts seeking it is able to rescind it 
•» tala, except where the transaction is aertrab'e. 
UoswTIJt r Cowaen L D. R., 13 Rom., 297 


274 

red p»rc4“» 


- Cossnssicofioa 
ending mortgagee I 


i enf-dellor by i 

la prevent Al«. .... 

Where in an application to ft aside tbs sale it was . 
all ged that the audio i pure bus r who held a mort- 
gare op n some of the property a Id told the judg 
meat d bt r that it was not necessary for him to go 
to the p'acr where the axle was held because he the 
auction pirchaa r would release the property from 
th inort^a^clicn — Held that the facts even if 
pro ed would lot conititnte fraud entitling Jbe 
l id<m ut d bter to have the sale set aside, liOJOSJ 
KasTBaacni® Hossrnt Upsi* An«D 

[1C WK, 638 

2T5 - Oi/l s * /read I 

cfcrehlore Swtsejwrs/ „ ejiy rred, tore in txrru 
lion oj 1%’jft-natter of a>ft~ 1 irekoee at extra- i 
lion tala (or laidegaate jrirt ty KnII 0 f frjnd i 

Seif by donee t ut a „de tnltfur fraud - E„e„„o% I 
YZ* groaferf -In j nnc 1875 A , be,n~ m peeumarr I 
difficulties rxeeuted ■ deed of gi [t of all his property j 
In fai our of b,s w ife and minor sons the plamtiff. ] 

"* one , o{ 111 •” canting credit rt, subsequently . 

Obtained a decree gainst hun and in extcutiou arid 1 
part of the said property At the talc the first ! 
defendant by meant of false representation became I 
the purchaser at an inadequate pnee la July 1879 | 
A applied to hare the sale ft aside ox the ground of 1 
the frond of the first defends t bnt bis application 
w.. rejected In 1S81 the plamtiff, by the r next 
lbe “>c* contending tb.t at the 
i 1 ,', 5 ' B ,* di ' CT f c tb » property was theiro by virtue 
» ! / ° f ,QM mn, I further that the 
. uy reason of the defendant, fraud. 

»a axTr-.e ii* u ,et up their deed of gift 

‘he '‘Centura nndcr which 

wi:ii n d ‘ t ^h™ ^ V t“ r rch *? r Ttit 1 

uoy hUhcn7tiM| tt ,r?l b T ■^-* ,1J ^-hA>wva ! n.-ptruin 
was therefore r*.tl. n<!e<1 ^ A ’* Property It 
f'tnr. Of .bom 

«*ls the ,n P . l ^ trit ‘ ,, "T oatTOt,tWf<) *ct 

^ «■** “J 


(d) Eircrriow.TBOciEDiTos stkcck on. 


- Effect on validity of sale- 


278. - 
B«»y T._ 

Regulation \X of 1705 directed thsl.w . . 
of civil judicature should base oecasiotf to sell land* 
la execution of a decree, it should tranim.t a copy 
thereof to th« Board < f Revenue, which was With all 
practicable despatch to cause the Undv to be disposed 
of at the presidency, or in the district is which the 
land* wrre situated as they might d ira most ad van* 
taaeoos to th* proprietor In 1341 a copy of a decree 
was transmitted for ex ecu’ ion tx the I) wvd of 
l’svenae in grmplixnec with the regulation, but 
do tale was then »ffcct«l. Afterwards two other 
futile attempts to sell the lands nu lev the decree 
were mad. ami then th* decree hot ler told the lands 
to a third larty upon wh-se application the decree 
stag rxeeuted by the aale of the Lin dr of the judg- 
ment-debtor un<Lr it by order of the Court, and 
without any further recourse to the Revenue Beard. 
Previous to such tale, the proccedirps had been tsken 
efT the file and the number of villages, owing to 
some inerrureey, was differently stated in the later 
order, and the total sum was increased by adding the 
interest which had accrued doe between the two 
orders. Held that the purchaser at the sale acquired 
a gool title j for it would be contrary to general 
principles and a senseless addition lo all the vexa- 
tious of delsv in the course of procedure to bold that 
when for any reason, satisfacltry or not, the execu- 
tor of a final decree in a suit fails or is set aside and 
the proceedings at regards that execution are taken 
off ,the file, ili« whole suit is diseontinned thereby, 
and the further proceedings for the same purpose 
were to he coniflered as taken in a new suit Nor 
was it true in any material tens- that cither the pro 
pcrtiea to be told rr the turns to be recovered were 
different! and the principal object of the regulation 
WuigYne security oh public revenues, fust dOjecVhail 
been fully answered by the communication to the 
Commisiicrier in 1843, and the proceedings which 
men taken by him upon it. MoniSB Nasser 
8noa c histnvunn> Misses 

[Marsh., 692 2 Inct Jar.. O 8 . 1 
B Moore's J. A', 324 
6V.B,P.C,7 
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SALE 1ST EXECUTION" OE DECREE 

— continued. 

16. INVALID S ALES — continued. 

(e) Decrees afterwards reversed. 

277. * Title of pnr- 

chaser.— It ft sale takes place in execution of a decree 
iu force and valid at the time of sale, the pro- 
perty in the thing sold passes to the purchaser. Per 
Norman, J.— If the decree or judgment be after- 
wards reversed, the reversal does not affect the 
validity of the sale or the title of the purchaser. 
C render Kant Sdrmah r. Bissesdr Scrmah 
C ntrcKERBtj'rrr . . . .7 "W. R., 312 

Fxazooddeen Biioova-c. Shumtonnissa Ber- 
ber ..... 12 W. JR., 508 

Beharee Lam v. Rajah Ram 

[6 N". W., 291 

278. Reversal oj por- 

tion oj decree relating to costs — Sale in execution 
for costs. — A sale in execution of a decree for costs is 
not cancelled when that part of the decree which 
made the plaintiff answerable for the costs is set 
aside. Peaeee Monee Dossee o Colt.ectoe Of 
Bbermioom .... 8 "W, R,, 300 

279. — — — Sale made after 

order for postponement. — Held that an auction-sale 
which was made bond fide under the authority of an 
order which at the time of the sale was not in force, 
but bad been superseded by a subsequent order post- 
poning the sale, was made without jurisdiction, and 
was null and void. Foujdab Khan r. Bainee 
Doobey . . • . .3 Agra, 398 

280. r Sale pending 

appeal — Decree reversed on appeal — Right of judg- 
ment-debtor. — S, having obtaiued a decree against 
AT and another, brought to sale and purchased his 
property pending appeal The decree h iv iug been 
reversed, — Held that HI was entitled to the lcstora- 
tion of bis property, and not merely to tbo proceeds 
-of the sale Sadasivatyar n. SIuttu Sabavathi 
Chetti . . .XL. R., 5 Mad., 103 

See Lati Kooer r. Sobadra Kooer 

[I. L. R, 3 Gnlc., 720 : 2 C. L. R., 75 

Naqindas Devcitand v. Kama Pitamrar 

[10 Bom., 297 

28L —— Retersa! of de- 

cree on appeal before confirmation of sale— Pur- 
chaser, Sight of. — Plaintiffs title to certain land in 
dispute vas derived from tbo purchaser at a Court’s 
s ile, under a decree which was reversed on appeal 
subsequently to the sale before it bad been confirmed. 
Held that the Court which had made the decree 
ceased, from the moment of the reversal, to have 
jurisdiction to take any further steps to execute the 
decree. Thou eh the Court, when it confirmed tbo 
sale, was probably not informed that its decrea had 
been reversed, and the purchaser was probnblv ignor- 
ant of it, j ct the act of the Court in completing the 
sale was none the less without jurisdiction, and, being 
without juris liction, could confer no title. If a 
decree be reversed after a sale under it has become 
.ab-oiute, and a cerlifieafe has been granted to the 


SALE IN" EXECUTION" OP DECREE 

— continued. 

16. INVALID SALES — continued. 
put chaser, the title of the purchaser is not affected 
by the reversal of the decree. A purchaser is bound 
to satisfy himself as to the jurisdiction of a Court to 
order a sale, and this obligation continncs until the 
sale is completed. Before he applies to the Court to 
confirm the sale and grant him a certificate, the pur- 
chaser ought to ascertain that the decree under 
which the sale was ordered is still in existence. 
Bahama v. Dondaya . I, L. R., 2 Bom., 540 

282. Sale in execu- 

tion pending appeal from decree — Application for 
confirmation of sale after reiersal of decree — Court 
not competent to grant confirmation — Cinl Proce- 
dure Code , s. 312 — Where a sale in executiou of 
a decree has taken place pending an appeal, and the 
decree has subsequently been reversed, the Court 
executing tbe decree cannot, after such rovers il, 
grant confirmation of the sale. Basappa bin A fa- 
lappa Aki v. Dun tag a bin Shivlingaga, J. L. I?., 
2 Rom., 510, referred to. .Mr I, Chand t>. Mvkta 
Prasad .... I. L. R , 10 All., 83 

283. Re me dg o f 

parties aggrteted— Stti* for reversal of sale . — When 
a property is sold in execution of a decree which had 
been in force at the time of sale, but which was 
arentually set aside on appeal, tbo remedy of the 
party aggrieved is by i suit for tlic rev ersil of tbe 
■sale, and not by a snit for tbe recovery of damages 
for the loss sustained. Annundo C render Baner- 
jee v. Sht?bhi:l Chdndka Debea , 2 Hay, 624 

284. Right to re- 

cover land. — A sale in executiou of a decree, made 
while that decree is under rev iew, cannot stand if the 
decree is subsequently rev creed. The party dispos- 
sessed under the decree is entitled to recov cr the land 
with mesne profits Biiooei.oo r. Ravcnarain 
JIookerjee .... W. R., 1884, 129 

285. Suit to recover 

possession— Return of purchase-moneg — .Iliad sued 
11 and others for possession of two mouzabs with 
mesne profits and obtained a joint decree against 
them in tlio absence of It In execution d was about 
to put up tbe riahts and interest of R in inotizah G 
when It applied for a re trial under Act VIII 
of 1859. s. 119. Tbe petition was rejected and the 
property 6old, tbe decree-holders becoming purchasers. 

R appealed, and the High Court remanded the ease 
to the Judge, who, after investigation, set aside tbe 
ex-parte decree and revived the suit, holding, after 
re-lrial, that R bad m interest in tbe mo-iAabs in 
snit, and was not liable to the claim of A. The 
latter appealed, and the High Court decided that 
R had been in possession of niou'/ah and was 
liable for tbe mrsne profits. R then brought a suit 
for possession of ash ire of the mom ail which bad 
been sold in execution. Held that the pla ntiff eo vld 
not in justice sc<.k to recover this property from the 
defendants without oftur'g to pay them the Alt 
which ho owed them, and which fonned part of 
the considcrat on money. Gowhee Boa jo Nath 
Pebshad r. .Took* Singh. . 18 "W. It., 410 
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SAXE IN EXECUTION OP JJECKEE 
— tarn! uuti 

10. INVALID SALES — r»»‘ <t(i 

. ngg ^ — Suit for fit tit 

*^.:r £«<*"« r/ c,a Me* xvj^ « - 

In et cntxn tf a imt cntain property km eold >n 
jicnaufe of on order under a 2il of Ibe Cml Fr 
cedore Coif and pnrchiird by * perron ro* a party 
to tie am who anbeetpsoillw itlaiaed pownran 
cf tie property 7h\t order was n v »oqo<-tly » t 
a*,de to n mt be the jad'Tural-dcbto* t' reeo.er 
jvjr'jfl'O of the properte from (he accf*n perrhaarr 
by *ittuera*idethe»ile — Held tint the Trier dnet- 
1C2 the Bile Lid the free of * d tree and that the 
plaintiff <u ret entitled to the nl ef rlumed Jam 
Alt r Jam f ft CUtrdiff I B t £- A C Si 
to w E-isi followed. JJrsiutixon r Pxtto 
Sa..n L X It, 11 Calc, 882 


be till of 1 * m or brother to cancel as eiccc'ico 
■ale bell 10 el'Cut.on of aa rx part/ d'ere» to nrtrl 
the a»U derrreaDdtwolenilifntcn-djatoby srnWi 
of tbnr fitr lie damp tbe plaint Ta mrenty uni to 
rerorir peM.is.oa cf » a’ ire n tbe anertt-x] property 
which bid been add r w»a fonnd tbit the »dr* ee« 
o* ironer for which tie bond* were n tea ted were 
mid wit Lent proper ingalrv* u to Ibe c«ee«aity far 
tbe lean »od Ihtt the nnom were not properly rr 
pr-eent d id tbe anit la which the tr~p,r<t decree 
w»i obtained. Veld tbit tbe wart pmce-loo da ender 
«acb arcnnwtancet were in\a-id a pur it the plan 
Lffs, and that it would be eirry lop prmtoption too 
fu- to ray tbit m decree a outlined not be taken to 
bo r»lid »» aparit the mmora. u,H ih»t tbe ao~ 
bon purcluaera could r.o* preset tbrnvlwa by 
nlying on tbe decree acl exxenUo-i-ule after bar “ 
reeeieed distinct not ce that tbe mother of tbe plain 
ti?a cb»31 need the caliditT cf the whole trocredi-ra i 
JtXGXXLAU. r SHiK Lali Mu, ib 1 

(20 W K, 120 

Where no each net re b»i been pcm. the sale 
wemit continue raTi E*x Jitrcr Liu. r «hix 
L uiliLin 20 VT R, 123 

7 s ?. — Epeet of rarer* 

Vi 4/ T* m,ea r 1 ' " " tnl U Urn* 

f a V**V? «* Verrre Jut, a 

• •ewojbe pombaier i*> m j»-t r a, ,» _ 

siwshs'E's SN™ 


■xaUrhtor At by , j„a 

»«Dt ( mrf,V, a **!■» of bi> property „ 

*» •* the Mte^V^ftS^. fc, “ 10 IT? “ ,l * ' 

"™1* o* u »ppe»t U » 0 " lJ i'pL >1 tbe 

a e ^ MtuSxd with 

«ed Utb those tU, ° P"* He 

” « the decree to odify 


SAXE m EXECUTION OP JXECHEE 
— na'iiarf 

13. IM ILID SALE'— reofiieeX 
which the »le» tcoV pliee «nd tl-ose who were lo*<f 
jf ‘u porcini ro at c brr ail i under the a»m* don-ef 
«bo were co parti ■ to i. J7rl( tljiL M •■ti'iS 

the litter parrhiaeri, wtoae joatico w»« difftrcrt 
fma Gnat of tbe deerrt-hollinr parrhsaera the wait 
Biaa* be iiaiiaaii ZilV tb-Alcttr Knit T 
Mcsimo At mis ah Knis 

[XX. H, 10 All, 160 
la. B, 15 LA, 12 

2S3 Ct Tit Pr»r e 

<#«r* rode riSM;, at 10$ HI 0»J SI l-S St •• 
err-wfieo ft o* tt-forlt detrtt eat pirrlui ly 
tit it rrflal*r-f«a<ma'i«a tf tit ail# — f aL 
erywref if'hatai it eftitti fsrtt itrrtt— Apph- 

aatiirr irtrtt to ttt unit lit tala «a Ha prouai 
flat tit rz fartti’rrn iai Itoa ttt uttJt — Crttiin 
imaroex able proper* iro were wild fa exteaboa of an. 
ex pnr/t decree and were parchiaed by the dterw- 
hol hr brawl' After tbe etmJnru'ioa of the *0t, 
tbe derrte wai act aide itdxr a. 103 of ibe Cm! 
Frrrrdarc Cole at tbe mataaec of force cf the d*!ra- 
diala la the cnmil nt On an applxitan nader 
a. S»» ef t v e CHil Prossfar* Crsle Larins Lrf a tsait 
by a pn r parrhi-fT cf tbe aaid properti-a fa dren 
Ikm cf another dterxe to act aalJe the *i!e he’d 
fa eiemtxa of the tr-for’t dome tbs d.'cnie *u 
tbit tbe appGeatun mil ret eome ond t a !li 
o' the C5«il rroerdare Code and that tie file rocli 
n t be ict aside aa H hul t<rn conSrnied. HtU tbit 
tbe rate waa one under a. 2*4 Of tbe Cull Procedure 
Code and that the tz-pur't decree Lictngr been *H 
a»>!e tbe nle njuld no* a* and, Laaaneh aa tbe Arrt*» 
LrUcr hicaelf waj tbe pnrthtaer Doyeaa*»i I Air. 
T Strut Ci.fc fer Sltt^witr T L. B«S3Cule, 
STS Sea. rtrtuA Acer, r ZwIltAo. 3C JT A,«y 
Durta Clarax Slaaiul t A th Fratuuuu Stria', 

, / l. i, St c«re, 7 r Ax«i Zi...uWk 
1 Xlowr ilaiamwti Atjiur A L. JZ . 15 i A-. 
12 I L I^tOAtt^/Ci and J/,aa iumanE.lt! 
r Jo jut S,r a , t £,ltt, l L. E, 10 Cult, 220 
referred to. Sxr CazMii r «*rwxra Ecr 

[I X.IL. 27 Calc, E10 
1CW.K, 603 

(/) Dicat* rorst* to um int simnrn. 

ECO JVrrloa* l> 

out tf atwtrul iutftee *t -itl tort— Full Btari tultuj 
—Where a drone wai pnrrhnwd by one o' the jndj- 
oatdiVai and afterward* atettnl and property 
of the other jafannWillof add in utrolaM 0* the 
deeroe.and i waa erortnillc held hr a Foil Beach 
“ l “ tue that the psrchaae of tb* decree by cue of 
tbe d b*oro >u » axUafaclxm of the drew -Util, 
•V *? ' *P'»*t tie execat^on pnnhiaer bi bare th* 
•ale deel urd So.alii that the sale mart be art atida. 
Uioixirxxi Dtiu r EfBix Cnnof« MU 

[15 W IL, 372 

; Oritrfer ttlt 

"" ** ertruUem »■ ier a item ertnaath 
arnafttf—An order for aale and a nle under rock 
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SALE IN EXECUTION OE DECREE 

— continued. 

1C. INVALID SALES — con fin tied, 
order are ultra tires and nullities if tlie decree which 
is ordered to be executed lws been satisfied by pay- 
ment into Court of the decretal money before the 
order is made. Chunk: r. Lat.a 11am 

[L L. R., 16 All., 5 

282. ■ — — Sate in execu- 

tion of decree already satisfied — Send fide pur- 
chaser at such sale —Sight of suck purchaser . — 
Where a person, a stranger to the proceedings, pur- 
chases prvperty bond fide at an auction-sale "held in 
execution of a decree, the sale to him cannot be set 
aside on the ground that the decree had already been 
satisfied ont of the Court at the time the sale was 
held. Select Mahton v. Sain Kishen, I. L. S., 14 
Calc., IS : Jj. It. i 13 I. A,, 106 , and Moihurx 
Mohun Otiose v. Aictiog Kumar Milter, S. L. It , IS 
Calc., 557, followed. YrLLArrA r. Hawchaniuia 
[I.L.R., 31 Bom., 463 

293. J Mortgage de- 

cree, Sale in execution of — Purchase by a third 
party while the decree and the order for sale are 
valid — "Effect on sale of reiersal of ex-part e decree 

, — Eight of redemption of mortgagor. — A mortgagor 
is not entitled to redeem the proporty uhich was 
purchased by a third party at a sale held in execution 
of mi ex -parte mortgage-decree and confirmed whilst 
the ex-parte decree was still in force, though the 
said decree was set aside and subsequently re-affirmed 
after trial. Mukboea JIaesi r. Go pat- Cjiunjuir 
Dutta . . , . I. L. R., 26 Calc., 734 

Mb k hod a Dasi r. Hem Chttmieu Bhattacitah- 

«JEE 3 C. "W. N., 766 

See Zainusabdin Khan r. Mukahmah Ashoah 
A r.i Khan 

(T. L. B., 10 AIL, 166 : L. R., 16 L A., 12 

294. — Civil P ro- 

cedure Code, 1577, s . 545 — Execution of cross- 
decrees — Power of Court executing decree — Pond 
fide purchaser — Presumption oj validity of aider 
for sale. — If a Court ordering a sale in execution of 
a decree has jurisdiction, a purchaser of the pro- 
perty sold is not bound to inquire info the coi redness 
of the order for execution any more than into tbe 
correctness of the judgment upon which the exe- 
cution issues. Notwithstanding anything in S.-21G 
of (he Code of Ci'il Procedure, lie is not bound to 
inquire whether the judgment-debtor holds a cioss- 
decrec of higher amount against tbo decree holder any 
more thnn lie is to inquire, in nn ordinary case, 
whether the decree, under which execution has 
issued, has been satisfied or not. These arc questions 
to be determined the Court issuing execution. 
Where property, sold in execution of a valid decree, 
under the order of a competent C< urt, was purchased 
bond fide and for fair \alne, - Held that the mere 
existence of a cross-dccrcc for a higher amount in 
favour of the judgmei t-dchtov, without any question 
of fraud, would not support a suit by the latter 


SALE IN EXECUTION OE DECREE 

— continued. 

16. INVALID SALES — continued. 

against the purchaser to set aside the sale. Its tv A 

Man ton v. East Kishen Singh 

II. L. R., 14-Cale., 18 
L. R., 13 I. A., 106 

295. — — — — — — - Title of auc- 
tion-purchaser — Purchaser whether hound to en- 
quire into the validity of the order under which the 
sale fakes place.— "Where under a decree upon a 
mortgage the sale of certain propcity is ordered, and 
such property is sold at auction hi pursuance of such 
order, and the sale is confirmed, the auction-purchaser 
tabes a good title, even though the decree was one 
which the Court ought not to ha\ e made. The pur- 
chaser nt a sale under a decree is under no obligation 
to look behind the decree to see whether the decree 
has been rightly made. Matndin Kasodhan v. 
Karim Husain, J. L. R., 13 All , 431, distinguished. 
Sena Mahton v. Ram Kishen Singh, I. L. R., 14 
Calc., 18, and Mukhoda Dassi v. Copal Chumler 
Butter, 1. I,. R., 25 Calc., 734, referred to. Ivab.v- 
sitjT.a a. Chandar Sen . I. L. R., 22 AIL, 377 

296. Suit to sc * 

aside sale — Fraud — Auction-purchaser acting hand 
fide - Fraudulent execution of a decree after adjust- 
ment — Erecution of decree adjusted, but of which 
satisfaction has not been entered, Effect of, on 
rights of innocent purchasei — Adjustment of decree 
without certifying. — In 1881 Jl obtained a decree 
against At for possession of certain property with 
costs. Subsequently a compromise of the questions 
at issue in the suit was come to between R and M, 
one of the terms of which was that R gave up his 
claim to costs. Satisfaction of the decree was not 
entered up in Court. In 18St K, purporting to 
bo acting on behalf of Jl, but without bis kuowlcdffe 
Or sanction, applied for execution of the decree for 
costs, and in tlieexecution-pioecedings which followed 
a shave of .1/ in a tank was sold and purchased by A- 
M thereupon In ought a suit against A, It, K. and 
others to set aside tbe sale, alleging that the whole of 
the execution-proceedings had been taken without 
notice to him, and had been fraudulently taker, by 
the defendants in collusion with one another in order 
to deprive him of his share in tlio tank. It was 
found tbnt A’s put chase was an innocent one and 
untainted with fraud. Held, upon the authority of 
Pena Mahton v. Ram Kishen Singh, A. J?., 13 I- 
A., 10G : I. L. R., 14 Calc., 18, that tlic sale conld 
not be set aside. Such a sale could only be set aside 
if it were shown that the Court Jmd no jurisdiction 
to execute the decree ; but ns tbe decree remained an 
unsatisfied decree so far as the Court was concerned, 
nud capable of being executed, the compromise not 
having been certified to the Court, the Court had 
jurisdiction to execute it. Pat Dasi v. Saar up 
Chand Mala, I.L.R, 14 Calc., 375, commented on. 
Dell further that the execution-proceedings could not 
be held to be y oid, as, although instituted by a person 
who had no authority to institute them, they were 
instituted in the name of the decree-holder, and 
neither the Court nor the auction-purchaser v, as 
bound to see that the application yvas made bond fife 
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(?) Dtcizis Minn wboxo Vision. 

R If\l to K-, , 

rla n ly pro- 




Ffrrtprt'mtat.rt-EHcppel-Qw „ „, e s 
c.ed ird.i-i'd to the icend d fendant, ?/ Oi 
hii d 4th Lie widow T became h • heir 4# 1 , l,fj 
aether «» to- Wber .uin.-ig In iC 9 if 
tr n?bt a toi* to rafo-ce parmert o* the de t da, «,* 
the deemed S and he mad* P the ci Ahrr o' / 
defendant in the »mt trim-’ T at o rt n 

«sr.r 

!» S'Ss riss 

in s; .■'£>■» -W 7 T..7S72 

th «/l»mtjr WM entitled to hare tbr mU Za 

sSyS^-'.^SSa 

her adopts wn the pLnAiff I *, M ‘ T* T™* 

«* he lound b, , „ t tj Jj" "d**- Be 
wae cot a tarty , n * ,ca , nU «® which be 
I’Mirarrir* tBnui r bj, ”P rwfn »‘wn- 

P- **■ B., 9 Eom, 86 
(*) Drear* wmaorT Pom E OT g 
283 

•feereejmey — Sole 

-Torrad ■/•'t-CnirJt ’ *• */ t.erod 

Jv' ,**' g‘ rf y*i««f I n , ' r " - Ltrcrrr 
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SALE IN EXECUTION OF DECREE 
— tOtUtteA 

{ 1C. INVALID SALESwetf/at/i. 

I fa) Dzrai An*sBm Arm Enctmoy 

203 — C.utf Tr* 

eef.ee Crete (Jet Xlf efi'Wl, ,. aW-Anto-l- 
tnrmt of At rtt after free at, on —In a lilt for Wf? 
a a net the Larnaran and two anandnrjnt of » 
Malabar tarwaJ the Jn Lrmc-t dire -led a “d'ene 
for the plai’tiff ai prayed.” bat the deerce eeJend 
partnent ’ J one anandraraa only Land bcionjlaj 
to the trrwaJ *ti attach'd aad wild in eieecbon, an 
objcrti ra by the other niembf-a • f the ts*wad barfcj 
l»en overruled. After the aale the demr n* 
amcnid aad iTwj.ht into ccnforxi’y W1 h tit 
;od 'Toent la a amt bnjajtt by oth*r tcembet cf 
the Urwad a-aiait the latnaran, the doetre-hcAJcr 
and the eaecution-purthater, it wa» fcraid that tie 
judgment -debt had been contracted for pop” 
tar’ad jrarpoaea, and that the Lad-bad been » df» 
it» proper value HtH that the *ile »a» bind' 
the pLintiSa Ptstt r Cniniimt 

[Z. L. XL, 14 Mai, 150 
8*t Cnimi rtu r Prm 

[L I* IL, 15 Mad, 403 

(y) 'Vjji or Sxizitz.* Ijrrrairr 

rc22° Clrtl Procednro Code, 

1877, s 313 — Pmr taee l.er- mj jtAgwrst-ttiltr 

“* —A penott who portblcc* iatnore- 

able property at a aale in erecnticn o' * decree, 
Jraowio* that i he judgment J_bb>r baa no »h*lb> 
lotereet thrnla I. cot entitled to the becef t of the 
p-o.b-ona of a. 313 of Act X of 1877, which *<« 
dergoed tor the podectioa of pertona who hmveouy 
and b-, craatly purtbued raludcif pTrp^ty MlKl- 
tn Piuiib r DimurSii 

ILLS, 3 AIL, 527 

30L — Civil Procedure Code, 

1882, 8. 313-5'// oj out* «»/'—“ Softillt mj 
fereef ’ — The fact that proper* t add ni eierclioa ef 
a Arree u auhject to a mrrtiag' open which a deerc 
h»» been obtained, which f a t U not (BadM-I ytvr 
to the poelamat ou ot tale, ii net tatejeat to ecahL 
! an asetw n-parehaae r to m aaids the ealo oa the 
I pound that the ju 'gicent-Abtor had "no ealoaWe 
•atertat ” ia the property within the meaning ef 
a. 31* of the Cirtl Prx-eJure Code. X»»ar*«I 
1 j/irnn » Bod-t Alt. 8 C L. C , AoS, dilLn- 
guuhed. Prom- Chtxoib Circttutm 
r PanoTT 

[LD.ZL.9 Calc. 506 • 12 C. L R, 483 

302 — Appheatie* to 

•et aside trie— " SsUsble «*/«'*»/ ' — -A mxsreyn- 
(cnlitun or coueealment In th' tale not Seatxa 
wnich induce » a purchi»-r to buy a properf * for 
mueh more than m t. really worth (although that 
tnlnepreaenletioa or eeaceal-neat may be fjuuda- 
*tu, , I* no ground f r aettinr aiiie a tale nnder 
•- 313 of the Ciril Procedure Code The meaning of 
*• 3 IA m that wh”-> a purchaser under an euecotioa 
•ae bay* a property which luma out ti hare no 
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SALE IN , EXECUTIOiSr OP DEC BEE 

— continued . 

16. INVALID SALES — continued. 
existence at all. or to be of no saleable value what- 
ever, tbo Court may then set aside the sale under 
s. 313. Dubga Scndabi Devi r. Govinda Cbttkdba 
Adi>t . . . I. L. R., 10 Calc,, 80S 

803. — - Decree against 

insoltenf—Offici il Assignee— Purchaser ai execu- 
tion-sale -Setting aside tale.— " here, in execution 
of a decree passed against a person who had pre- 
o iously been adjudicated an insolvent, portions of 
his property (then vested in the, Official Assigned 
are attached and sold, the purchaser is entitled to 
hare the sale set aside under s. 313 of the Code 
of Civil Procedure, notwithstanding that the Official 
Assignee acquiesce* in the sale, and i3 content to 
receive the sale-proceeds. BiNcmrNDiioo Pal u. 
Shoshee Mob un Pal . X. L. R., 9 Calc., 217 

S. C. Denobundhoo Pal r. Shtjstii Moiton Pal 
Chowdubt . . . . 12 C. L. R., 60 

• S. C. 11 Ait Soondttb Dev r, Shostu Mohun Pal 
Chowdhet . . . . 11 C. L. R, S89 

304. — Property cat ered 

ly mortgage — Saiealle interest . — In execution of 
a'rent-deeree, dated 22nd May 1879, certa n immove- 
able property was sold in execution and purchased by 
the appellaut on the 21st February 1SS0, no mention 
having been made of any incumbrances. Ou the 
-9fli Slay 1879 a decree was obtained upon a mort- 
gage executed by tbe original judgment-debtor, and 
in execution of that decree tbo property which had 
already been sold was attached, and on tbe 11th 
March again sold in execution of the second decree , 
it being' alleged that tbe property was covered by 
tbe mortgage which was prior in date to tbe former 
decree. The appellant thereupon applied that the 
sale of the 21st March should he set aside under 
s. 313 of the Civil Procedure Cede, and Ins pur- 
chase-money directed to be returned to him. Held 
that if, as a fact, the property sold was covered by 
the mortcage, there was, under the circumstances, no 
such saleable interest in the judgment-debtor at the 
time of the sale on the 21st February 1880 as would 
prevent tbe operation of s. 313 of the Civil Pro- 
cedure Code, iuasmucli as uuder that sale the pur- 
chaser would be tillable to get the particular property 
purfbnsed by him, and that the sale must be set aside, 
Naeamicl Maewaki c. S Ailin' Alt 

[8 C. L. R., 468 

806. Sale under at- 

tachment during subsistence of prior attachment — 
Saleable interest. — In execution of a decree obtained 
ou the 15th August 1876, the property of the judg- 
ment-debtor was. attached on the 17th August 1877. 
The sale of the attached property was p-stponed, 
pending a suit instituted under the direction of the 
Court by a claimant to tbo attached piopcrty. This 
suit having been dismissed on the 13th September 
1878, the decree-holder on the t5th September ap- 
plied for a sale of the property, aud the 16tli Decem- 
ber was fixed for the sale. Meanwhile, on the 13th 
December, 1*77, a decree had been obtained by 
another party against the judgment-debtor, and in 


SALE IN EXECUTIOTT OF DECREE 

— continued. 

16, IK VALID SALES — continued. 
execution of this decree the same property was 
attached on the 13th September 1878, and under 
this attachment a sale took place on the 15th Novem- 
ber following. On the 16th December, as fixed, 
the property was again sold under tlie first attach- 
ment. The auction-purchasers at that sale, on the 
6th January 1879, applied under s. 313 of the Civil 
Procedure Code to set aside the sale, on tbe ground 
that the judgment-debtor had no saleable interest. 
Held (reversing the decision of the lower Court) 
on the authority of the following cases : Gogaram 
v, Kartick Clmnder Singh, 13. L. P„ Sup. Voh, 
1022 : 0,W. R„ 514; Laila Joognl Lull v. Rhukha 
Choxdhry, 9 O’. I?„ SM ; and Kartick Chunder 
Singh v. Gogaram, 2 W. JR., Mis., 4S, which the 
Court felt bound to follow, while it doubted their 
correctness,— that tbe sale must be set aside. Chtttka 
Panda v. Gobuedhoxe Dass . 8 C. L. 1?., 8o 

306. Debtor haring 

no saleable interest in portion of property. — S. 313 
of tbe Civil Procedure Code only applies to cases in 
which the judgment-debtor has no saleable interest 
in the property sold. It does not apply to cases 
where the judgment-debtor has no saleable interest 
in a portion only of the property. In the suttee 
op THE PETITION OF It AM COOBAB DEV. RAM 

CooiuB Dee r. Sbvshee Bmo osnvs Guose 

[I. L. R., 9 Calc., 628 

307. — Judgment-debtor 

— Jteprescntati re — Sale of immoreabte p~operty — 
Setting aside sale.— In the event of the death of 
the judgment-debtor, notice must issue to his 
representative before the sale of immoveable pro- 
perty-can bo set aside under s. 31:i of the Code of 
Civil Procedure, albeit that the section makes no 
express provision for the appearance of the represent- 
ative. Bala Kadab v. Guxaxi Mohcdin 

[L L. R„ 7 Bom., 424 

308. — — — — — — — Civil Procedure 

Code , w. 213, 220 — Transfer of execution of decree 
to Collecioi — Jurisdiction of Civil Courts to enter- 
tain application under s. 313 — Pules prescribed by 
Local Government under s. 320 — Notification 
No. 671 of lSSO , dated the 30th August. — -Held 
that an application under s. 313 of the Civ il Pro- 
cedure Code by the purchaser at a sale in execu- 
tion of a decree which had been transferred for execu- 
tion to the Collector in accordance with the roles 
prescribed by the Local Government was entertain- 
ablc by the Civil Courts, aud the Collector had no 
jurisdiction under the Code or under Notification 
No. 671 of JSSO to entertain it. Madhu Prasad v. 
Santa Kuar, I. L- P-> a All , 314, referred to. 
Nathti Mal r. IiAcmri Nabain 

£1. I>. R„ 9 All., 43 

See Keshabdeo r. Radhe Pbasad 

[L L. E., 11 AV.., 94 

309. — — — — Ciril Procedure 

Code, s. 313 Setting aside sale in execution of decree 
- Incumbrance.— The fact that property Fold in 
execution of a decree is incumbered, even when the 
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incumbrance coicra 111 projuble value el tho^ pro- 




per, -o:i Loti property it sold hadn ulrtilf lotrfrtt 
therein ' 113 of the Cud I roof dure Code ro item 
plates lint ither the judgment debtor had no interest 
at all or that the mtinrot was rot one ho conlJ 
sell and the Let that the prrjvrty b»t fetch little 
or noting if sold does cot affect the (jorstion 
Aai rmul \ A»««f AU B C L. If. 4CS 
tmguisbed Trchp Cluuder Ckncl'rlntty ' 
Pamotv 1 L E ,9 Calc 5 06 referred to bAxt 
Lsx r Bimji DiS L L. It.. 9 AIL, 167 


810 - 


(t) Sa« co’enuET to Law 

Salt <■ ecu n 

oj the peer, s.um o/t/e Trnntftr of Pro 
peril f Art (If of Ih v 2 ) t 99 Sate 4» mortgagee 
i ■ (sees 'ion of decree — Properl j subject to ■ m it 
gage haiiog keen cold by tin mortgagee as holder of 
A decree » F ,ainit tho mortgagors, a separate suit 
was brought by the mortgagors to set aside the sale 
•s being in contravCuD n of a. 99 of tho Trai tier of 
Fropcrti ri. Held that a though the tale vas eon 
trar) totbe prom ors of • 29 • f tl e Transfer of Pro- 
perty Act tl at s et on bo n c for the benefit rnlv of a 
particular iLiit ©f perooni namclr, throe concerned 
with a ri e bt to redeem mort^agrd propiTty soth a 
aa'e was not to d. but voidable Milan I’ATHtm r 

Fa*u*a!v L L. R-, S3 MaeL. 347 


311.— 


- Solon 


j>rorti>£*«« of Traeeftr of Property Art (II of 
18S2J., 99 Mortgage oj on.*ny-b*lc of attacked 
} roperty al o uetanee of m rlgagee— Bight of ton 
not par y ro *«it to redeem A is stars— Aiil'r of 
n.fla deltor’e eon after attachment and ttle-fa 
I«48 an anonity Ud been k tiled c n plaintiff’s 
ancestor and his heirs in consideration ef Ins with 
drswal from a suit f r partition then pending 
In 18/8 plaintiff’s father and otters then enjoying 
the a unity executed a beud for money dno by them, 
mortgaging their n,hts under the said annuity 
instalments doe nnder the h nd having fall n into 
arrears, a suit was brought m 1‘83 In respect of 
thorn and a decree obtained which contained a 
TroM'von that the right to the annuity should be 
toble to be proceeded against foe the amount si dor 
,™r“ J?“ l ° 1 S 1 Io ,"** “ application 
i mane far tho uiue , f a pri elamatiun tf sale and 
ehaae/wv *“ 4 * certificate was given to the pur 

smTiH Jd tv*“ ,h « d<trM WM« Plaint B baling 

rt d«W»d sli?,* <5.^ M do the said wle or to have 
said am uitv lu "obt nnder the 

»»i. on Ita ln*»mueb as the decree 

the esse «„ c , M '* ,rT1 V B > cot » decree for sale, 

* 01 rttaebJS property being sold at 


BALE IN EXECUTION OE DECREE 

16. INVALID BALE3— eanlitted. 
the instance of the mortgagee la executi no! a money 
decree and r> with.n the prohibition of s OJ of the 
Transfer of Property Act. The condition! under 
which a sale of ymrtgagtd property is pcrtmisSHt 
under that aectio i are not aati fied unless there is a 
decree for sale I'and to the absence of such decree, 
the sale is prohibited! that although a sale in con- 
trsrentlon of the aecti n is not absolutely vend for 
all purposes, It Is at least void against all petrous 
who were cot parti ro to the suit in which the 
decree for money was obtained) that the right* 
Of a Hindu debtor's son may be eoaeluled by a 
proper roortgu>.e decree and tale thereunder, or, if 
there is no n ortpa-e by a decree for money and sale 
of the attached property, hut they are rot a ft rted by 
esaletrougl t about in defiance ef a. 99, that the suit 
was not barred by a 241 of the Code of Civil Pro- 
cedure and that plir-tiff was entitled to a decree for 
the red, motion of hu share llnncsiuiw Cnnn 
r Etiatfasaui L L. R-, £3 LI »<L, 373 


{l) Vast op Jcatioicnos 

312. — Effect on validity of solo— 

Property attacked tn ereenteon >f decreet of llnmf 
end l/ulrtel Judge— Sa e of property «» ter order 
of J/mi/-Cinl Procedure Code, IS'd a 293 — 
Where certain Immoveable property, which had been 
attached m execution ot two dccrc.ro, tne made by a 
Munsif and tbe other by the Dj’net Court to which 
inch Munsif wa- subordinate was sold under the 
order of the Jfupsif —Held, follow ng JJ rfn Prated 
v ban a Lai, J L B . 4 All* SsJ, that tbe sale 
wsa bad, by reason of the MausiPs want of jurudic- 
tioa to order iL AcnORi Natb e Enivi hcsnAul 
[L L IL, 5 AIL, 016 

313 — Ci rtf Prove 

dure Code 1977, t SS5 Attachment of property t» 
etemtion oj decree ef tiro Courti—Poilpontmeut ef 
tale hy Court of higher grade— Sale of property 
under order of Court of lortr grade — Whin terra] 
deercesof different Courts are out against a Judcmemt* 
debtor, and his immoveable property has been attached 
iu pursuance of them the Court of the highest grade 
where inch Courts are of ddferent grades or the 
Court which first iff.ct uated the attachment where 
such Courts are of the same grade. Is under a. 2'S 
of the Cull Pr/Cedure Ci-de the Court which has tbe 
power of deciding object ons to the attachment of 
determining dun s made to the oroj erty, of ordering 
the sale thertof and rrceitinp the nlc-proceeds and 
of proi iding for thnr distribution unler s. 293 Held 
therefore where the immoveable property of a judg 
moot-debtor was attached is rare tiou of several 
decrees one a Munsit’s decree and the rest a Suhordi 
nate Judge’s decrees, and tbe Subordinate fudge 
postponed the aale cf such property, bnt the Munsif 
refused to do to, and such property was s Id in exicu 
tiou of the Monufs decree, that the sale »*j send as 
having been made in pursuance ot the order of 
a Court which had no jurisdiction to direct it Is 
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36. INVALID SALES — continued. 

Tire MATTER OE TOE PETITION OP BABBI PltASAD. 

Babei Prasab v. Sabas Lae 

[I. L. R„ 4 All., 859 

314. Civil Procedure 

Code ( 1SS2J, s. 2S5 — Attachment of the same pro- 
perly l y tiro Courts of different grades . — The opera- 
tion of 6. 2S5 of the Code of Civil Procedure is not 
affected by the fact that prior to the attachment 
•made by the Court of higher grade, proceedings 
subsequent to attachment may have taken plice 
in the Court of loner grade in execution of the 
•decree of that Court Badri Prasad v. Saran 
Pal, I. L. It., 4 Alt., 359 ; Ashore Hath v. Shama 
Siindari, I. L. 11., 5 All., 615 ; and Afv.ttakaruppan 
Chctti v. Mathuramalinga Chetti, I. L. R ,7 Mad., 
47, referred to. Baekiseek t>. Naeaib Das 

[I. L. R„ 18 All., 348 

- 315. — — - Civil Procedure 

Code ( Ad HIP of 18S2J, ss. 285 and 295 — Decree, 
Transfer of — Rateable distribution. — S. 295 of the 
Civil Procedure Codo does not require the transfer of 
a decree to the Court where the process of realization 
takes place ns a condition precedent to an application 
under s. 2S5. Hah Bkaoat I)as Marwari r. 
Aeanbabasi Maewaui . 2 C. W. 3Sf., 123 

316. - — — — — — Civil Procedure 

Code, 1877 (18SA, s. 2S5J — Attachment and sale in 
execution of decrees of several Courts .— Certain 
immoveable property was attached iu execution of a 
decree made by a Subordinate Judge and also in cxe- 
-cution of a decree made by a Munsif. These decrees 
were held by the same person, and the judgment- 
debtor was the same person. Such property was sold 
in execution of both decrees. On the application of 
tho judgment-debtor, who hronght into Court the 
amount clue on the docroe undo by tho Subordinate 
Judge, and with the consent of the decree-holder and 
"the auction-purchaser, the Subordinate Judge made 
an illegal order setting aside such sale. Subsequently 
on the application of the decree-holder and the auction- 
purchaser, the Munsif made an order confirming such 
sale. Per Si'AMini, j . — TUatthc Subordinate Judge 
had not any jurisdiction under s. 285 of the Civil 
Pioecdurc Code to deal with such sale as regards the 
decree made by the Munsif, and the Munsif was not 
precluded by that sectiou from confirming such sale as 
regards the decree made by him, by reason that the 
Subordinate Judge, a Court of a higher grade, lmd 
made an order setting it aside. Per Oedtieeb, J . — 
That hav iug regard to the provisions of that section, 
it was doubtful whether tho Munsif was competent to 
confirm such sale ; hut, inasmuch as the Subordinate 
Judge only intended to Set it aside as regards the 
decree made by him, nnd his order was illegal, and the 
Munsif s order li id done substantial justice, tlieic was 
no reason to intei fere. Cuukki Lae r. Debi Peasao 

[I. It, R„ 3 All., 358 

317. — — — — Ciiit Prace iure 

Code, 18S2, s. 285 — Immovable property —Attach- 
ment by superior Court — Sale by inferior Court — 
Title of purchaser.— The provisions of 8. 255 of the 


; SALE m EXECUTION OP DECREE 
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16. INVALID SALES — continued. 

Code of Civ il Procedure, L82, apply to imilioveable 
property. Where a house, while under an attachment 
issued by a Subordinate Judge’s Court in execution 
of a decree, was s< hi in execution of another decree 
against the same judgment-debtor by the District 
Munsif’s Court, and was then sold by tho Subordinate 
Judge’s Court,— Meld that the sale bv the District 
Munsif’s Court was invalid by reason of the provisions 
of s. 285 or the Code of Civil t'roccdure, 1S82. 
MUTTEKA-'IUrrAN Ceetti v . Muttpramaeiega 
Ceetti . . , IL. R., 7 Mad., 47 

318. - Jurisdiction of 

Munsif — Bengal Civil Courts Act (VI of 1S71 J, s.18 
- Attachment— Civil P-ocedure Code (Act X of 
1877), s. 2S5 — A, who had obtained a decree in the 
Court of the Second Munsif of B, in September 1877 
attached certain property within the jurisdiction 
which had been assigned to tho Mnnsif by the District 
Judgo under s. 1? of Act Y T I of 18i'l. In the previous 
month, C, who had obt vined a decree in the Court of 
the Additional Munsif of B (to whom jurisdiction had 
similarly been assigned), had attached the same 
property. Tho sale in execution of decree took 
place first, and A became the purchaser. A then 
objected in tjve Court of tho Additional Mnnsif that 
the propertv could cot again be sold ,-but his objection 
was ov erruled, and two days subsequently the property 
was again put up for sale in execution of C’s decree, 
and he became the purchaser. A brought various 
suits against the tenants for arrears of rent iu which 
C intervened. Held that the jurisdictions of the 
Mnnsifs were confined to the particular limits assigned 
to them, and that, ns the property was situate within 
tho limits assigned to the Second Munsif, the Addi- 
tional Munsif had no jurisdiction to attach or sell it, 
and that the attachment by C was made improperly 
and without juiisdiction. Qua re — Whether s. 285 of 
the Civil Procedure Code applies to immoveable 
property. Obhot Cubes' Coosdoo r. Go law Aei 
alias Nocobry Meah 

[X. L. R., 7 Calc., 410 : 9 C. L. R„ 381 

319. Ctvil Procedure 

Code, 1882, ss. 2S5, 295— Jurisdiction— Sale by 
inferior Court pending an unknown attachment by a 
superior Court. — At an execution sale held by an 
inferior Court, at tho instance of the decree-holder 
(the Court itself, the decree-holder, and the auctiou- 
purchasor being unaware of any objection to the 
exorcise of a jurisdiction which the Couit would 
ordinarily be competent to exercise), A purchased 
certain property, and this sale was confirmed. It ap- 
peared subsequently that this same property bad two 
j ears prev iously to the sale been attached by a superior 
Court On a sale of this property being advertised 
by tlie superior Court, A objected o l the ground that 
he had already pnrcbiscd it; this objection was over- 
ruled, and sale was held by the supirior Court, at 
which A again bccvme the purchaser A then 
brought a suit against the decree-holder nnd the 
judgmlnt-debtor in the ii.fi riov Court io recover ns 
damagis the sum paid by him at the Sale. The suit 
was dismissed. Meld that, although the superior 
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Coart had been wrong in insisting on the s croud tale 
and in cot requiring the amount received br the 
infer or Co rt to be deposited in the superior Court 
and then rateable distributed amongst the creditors of 
the judgment d btors, yet the sale by the Inferior : 
Court was a good and ralul sale , and A s suit was 
therefore rightly dismissed. OUo y Cimm Coordoo 
T Golan At I L. St 7 Colt 4 10 adopted. 
EruAST Nath Shaba r EajhdboSijjuh Bst 

[I L. IL, 12 Calc , 333 

320 Saif sa der /re 

djfert «! decrees of different Conrti of difertnt 
erodes— C.t.l Procemre Code. IS92 * 2Sj-The 
hrst mortgagee of certs a immoveable property 
obtained a decree It the sale of the property canard 
the property to be attached and then ceased to pro- 
secute the execution proceedings. The second mort 
gagee then ootamed a decree for the sale of the 
pro pert t caused it to be attached and put op for sale 
and purchased it himself. The first mortgagee then 
appli d fo the sale of the property and the property 
was put up for tale and was purchased by him. 
After the order for this sale was made and before it 
tool place, the judgment-debtor died and tbs tile toot 
place without bj legal representative being made 
parties to the eaecutiou proceedings. The Courts 
which executed thcie decrees were of two drfferent 
grades the Court which executed the first mortgagee’s 
decree being of the lower grade In a suit by the 
first mortgoEce against the second mortgagee for 
possession cf the property —Held that the sale to the 
first mortgagee was not invalid with reference to tha 
provision# of s. 2So of the Cinl Procedure Code, 
because it had not been ordered and held by the Court 
of the higher grade inasmuch as, when such sale scat 
ordered by the Court of the 1 wer gride the property 
was not under attachment in execution of the decree 
of the Court of the higher grade that decree harm” 
been executed by the sale of the property and there" 
fore the provisions of that section were not appli 
cable Badri Pro, ad v Sara, Lai, I L A, 4 
All* 339 distinguished. Per Oietuld J that 
therewai nothing m the provisions of s. 2Soor2°oof 
rin"i . Codc ,0 *°PPOrt the contention 

that the first mortgagee after allowrag the property 
to be sold was debamd from enforcing executam of 
?“ ****? »a» * 'f mt tied to hot to 

the assets realized at the sale for the satisfaction cf 
tia decree bTOvmie Ajtohia \ath 

IL L. IL, 0 AIL. 255 

32L— 


ZrJZ. s 
iK3S^aJ ! ^s* l s , o!afflE: 

Bre£« “ ***»«» Conre. J 
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16 INVALID SALES — conltnnei 
by m Cinl Court but was first brought to sale by the 
Court of Pevenue, it was held that the purchaser at 
the sale held in execution of the d -tree cf the Court 
of Eevtnue took a good title as agnisil the purchaser 
at the sale held in execution of the decree of the 
Civil Court. Onior S i.jVv BhnpSmyt.l L St 
lSAtt,4$6.AnhaBib,T Aha Ja far, I L E 2t 
All., 405. and if a J ho Praia ik Singh r Mnrh 
Manoh ar, I L.S n SAIL, 406 referred to RASHtr 
SAX Datal r Baste Lai. LLK.,22 All., 182 

322. Attachment of 

inoiocerife property is flection of decree s of tiro 
Cotrlt of earne grade — Sale ly one Court pending 
prior attachment ly other Court— Validity of fait 
— Title of pnrthater — Citii Procedure Code (Act 
XIV oflSSZJ, t SSa -Xoa the3rd Novcmncr 1SS1 
obtained a decree in the Court of the Second Mans if 
of Bsgrrhat against A arid on the fth August 1SS7 
sold such decree to the plaintiff who ou the 8th 
August 1S'7 applied in that Court for execution and 
on the 5th September ISS7 attached thr share of A 
m a certain jnmma. The share was subsequently sold 
In execution of the plaintiff’s decree on the 20th 
October I8s7 And purchased by the plaintiff himself. 
1 , baTing obtained another decree against if in the 
Courtof the First Mnnsif of Rigirhat on the 6th May 
1875, told lux decree in the month of January or 
February 1887 to the defendant, who on the 10th Feb- 
ruary 1837 commenced execution proceedings in the 
Fust MunAifs Court against A, and on the 16th J nly 
applied for attachment of A s share in the jumma. 
A filed an objection which was disallowed and 
the share was attached at the defendants instance <m 
theSSth July 18S7 and the attachment wee confirmed 
on appeal on the 2Cth November 1837 The plaintiff, 
on the strength of bis purchase of the 20th October 
1837 put in a claim in the month of April 1883 
in the defendant’s execution proceedings m the Court 
of the First Mnnsif winch was, however disallowed. 
He then filed a suit to set aside the order disallowing 
his claim, and for a declaration that the right, title, 
and interest of A paased fo him under the aide of the 
20th October 1837. Bcld that, though the property 
had been first attached in the Court of the First 
Mnnrcf that Court was net a Court of a higher grade 
than that erf the ‘Second Mnnsif within the meaning of 
a 28»of the Code of Civil Procedure and that the tale 
to the plamtiff was valid, and that he was entitled to 
the decree he prayed for Bylant Bath Shaha v 
Bajfndro Beram Sa,, J L St 12 Ally S39, 
followed , SaJrt Prated ▼ Sara, Lai, I 1~S*4 
Allt S59, Agkorr Sath t Shama Snndary.I L. 
B , SAIL, 615 di rented from ; and Mntfnharnppan 
Chett, v Mmtt.ramal.ngo Chetti, I L S. 7 Mad.. 
47, referred to. Dwasca Nath Das* v Baekv 
Bibau Bobs . . LL.B, 10 Calc., 651 

323. — . - . Ci eil Procednre 

Code (m2), te 3S5 and 99a— Concrrrnt decreet— 
Bulnlslws of aeeett among several deeree-hotdere 

—Sale <> election ly inferior Conrt of properly 

" -‘ijlwJiyespw, 
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10. INVALID SALES— continued. 
against 11 in tlie Court of the First Class Sul ordinate 
Judge of Surat. On tlic 13th October 1891 C also 
obtained a decree against 11 in the Court of the 
Second Class Subordinate Judge at Surat and itnme* 
diateh , vh., on the 10th October 1891, applied for 
execution. P’s property was consequently attached 
on the IStli October 1S91. On the 7th July 1S92 an 
order for sale was mado and the proclamation of sale 
was issued on the 19th July 1892. The 17th August 
was fixed as the date of the auction-sale. On tho 
23rd J ulv 1S92, A applied to the First Class Subordi- 
nate Judge for execution of his decree of the 9th 
October 1891, and 11’ s property (with respect to 
which the proclamation of sale had been already issued 
by the Second Class Subordinate Judge) was attached 
on the 14tli August 1892. Threo days later, bower er, 
fir., on the 17th August 1892, tlic property was sold 
under the decree of the Second Class Subordinate 
Judge. A than applied ia ike Second Vises Sukordi- 
nate^Judee to set aside the saloon tho ground that it ’ 
was Invalid under s. 2S3 of the Ci\il Procedure Code 
(Act XlVmf 1 882), having been made while the attach- 
ment levied by the First Class Subordinate Judge was 
pending, and on the Second Class Subordinate Judge's 
refusal to do so, A applied to the High Court under its 
extraordinary jurisdiction. Held that the sale was 
good. Nakabji SIobabji v. Datums Nataxbam 
[LL.B., 18 Bom., 458 

324. ; Ciril Procedure 

Code (18S2J, s. 285 — Honey attached in execution 
in Uco Courts — “ Court of highest grade’’ — liltin' 
sif’s Court — Small Cause Court. — In the North- 
Western Provinces the Court of a Mini si f must, for 
the purposes of s. 285 of tlic Code of Civil Procedure, 
he regarded ns of a higher grade than a Court of 
Small Canscs. So held by Edge, C.J., Ttbbeee, 
Bubkitt, and A i km At;, JJ. (Kuos, J., dissen- 
tiente). Per Kkox, J. — The respectii e functions of a 
MunsiPs Court and of a Court of Small Causes in tho 
North-Western Provinces are such that the Courts do 
not admit of the comparison implied by the term 
“ grade " being instituted between them for the pur- 
poses of s. 285 of the Code of Civil Procedure- 

' Bakut Bam v.Bagbttdab Diae 

(I. L. B., 18 AIL, 11 

325, Alt achtnent 

and proclamation of sale in execution of decree of 
Small Cause Court — Subsequent application for 
execution of decree of first class Subordinate Judge — 
Civil Procedure Code (1S82J, s. 285— Sale by in- 
ferior Court of property tchile under attachment 
issued by superior Court. — Q obtained a decree 
against it in the Small Cause Court of Surat, and in 
execution he attached a debt due to 51 and a procla- 
mation of salt? was duly issued. Before the sale took 
place, however, one K applied to the First Class 
Subordinate Judge for execution of a decree which he 
had obtained against AX in that Judge’s Court, and 
ihc same debt was then attached. The proceedings, 
however^ under tho Small Cause Court decree were 
continued, and the debt was sold in execution and was 
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16. INVALID SALES — continued. 

purchased by the applicant. Held, following 
liaranji Mr rarji v. Harldas Pavalram, I. L. if., 
lH Pont., 458, that the sale by the Small Cause Court 
wos not rendered invalid by tlie subsequen- proceeding 
in the First Class Subordinate Judge's Court. ’1 be 
terra “ grade " in s. 285 of the Civil Procedure Code 
(4ct XIV of 1882) has the same meaning as it had in 
s - & of the Code (Act VIII of 1859) — that is, it 
depends upon “the pecuniary or other limitations” 
of the jurisdiction of the particular Court, and there- 
fore, ns s. 2S5 is applicable to Small Cause Courts, 
the Small Cause Court is inferior iu grade to tho 
Court of the First Class Subordinate Judge. Tee- 
ittteiae Habktsabbai r. Kaevasbas Kirns hat. 

[L L. R„ 19 Bom., 127 

328. — Decrees of 

different Courts ayatns - suine judgment-debtor — 
slr/.v ip ht>)b Crt/rlx fi> juA/p/xriti-dflter Ac 
rase amount by private sale — Civil Procedure Code 
(1SI32J, 305 — Confirmation of such sale by one 

Court — Subsequent application for confirmation 
to other Court. — P obtained n decree against Fin the 
Court of the second class Subordinate Judge at 
Saundatti. He applied (darkhast of 1893) for execu- 
tion, but V on the 19th April 1893 obtained permis- 
sion, under s. 305 of the Civil Procedure Code (Act 
XIV of 1SS2), to raise the amount of the decree by 
private sale on or before the 6th June 18u3, the day 
fixed for the sale. She obtained a certificate of leave 
under s. S05. Another decree was obtaiued against 
Nib the Court of the first Class Subordinate Judge 
at liclgaum by one It, and he attached in execution 
(darkhast 351 of 1892) the same lands which were 
already attached by the Sanndatti Court, From the 
Belgaum Court, however, V also obtained a certificate 
under s. 805 of the Civil Procedure Code, on 22ud 
April 1893, authorizing a private sale. Belying on 
these two certificates, V sold the lands under attach- 
ment to the applicant A for R2,000 by deid dated 
25th Jlay 1S93 On the 28th June 1S93 A 
npplied to the First Class Subordinate Judge in 
Beljianm, nnder s. 305 of the Ch il Procedure Code, 
for confirmation of the sale, and that the purcliase- 
money paid by him should he distributed as follows, 
no, B51S-14-2 in satisfaction of the decree rf tho 
Belgium Court, R128-7T0 in satisfaction of the 
deci-ce of the Sanndatti Court, and the balance, 
R1-&52-10-0, to be paid to V. Tlie Court of 
Belgaum granted the application, and directed Unit 
the above sum of R128-7-10 should be paid into 
the Court of Sauudatti. On the l7tb July 18: 3 
-4 Applied to the Court at Sanndatti to confirm tho 
sale already confirmed by the Bclgaum Court, and 
he brought into Court the said sum of H128-7-10. 
On the 19th June 1S93, while the above pro- 
ceedings were going on, a third decree-holder (the 
opponent) had applied to the Second Class t-nbordi- 
nats Judge at snundatti for execution of his derrcc. 
He objected to tl.e confirmation of the sale applied for 
by the applicant. The Subordinate Judge allowed 
the objection and refused confirmation of tbe sale. 
Th(| applicant then applied to tho High Court under 
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16. I VI ALID ‘>ALEs — <o%U**'d 

I fxtrsoiiiiur ur sdic m Tl/U that lb# Judge 


<,f tie F I 


nrntl jannT-irtiou to 
• Jlafd m Pn ' *»l n twitbstvnding the exreu* 
Msn »i a n »Q bv the ‘•aundaUl Court. Ike 
aj i beat o t Ih •*»midatti Coert by A »u therefore 
.upe-fl o a d ought !o luve been rejected. ion 
•ju it l u tli rale had already befit confirmed be 
are p. t Court (r*r the Court of Belgium) and 
co*L a_, further remained to be done in regard to it. 
ASDuxura r Chiksio A«»*« 

£1. L. IL.19 Bom, 630 

327 — — iftatlMil of 

j-rmr yroftrif fy d ff ro/ Ctorfi—Sale ly loti 
Co«rf « — of a* rr-fidi • p«rel**er« at reel 
taUt—Ctttl Btoetdaro lode (Jet XIV of liSSJ. 
, 2Su — A an 1 B o tamed decree* agabitt C A * 
decree mat o tamed in tbe Court of the Subordinate 
J ii.ls. e at Suraf B * decree »u ortain.d in the 
Small Caoae Co irt at ^urat. In eircutiou of their 
rrjjKftire decrees, be tb J and JS o'taioed order* 
•of attachment or the ait day of a certain debt due 
to C v the Municipality of K ur*t 'o ice of the 
attac t rt *u given ly he subordinate Jod,e 
to the ’•mall tauac Court uad.r a 2S5 of the Cinl 
frcrfwt Cole (Art MV of 1^52 On the VCth 
Vovembir l®^ the Subordinate Jud„e tuned an 
<rder (or tile of tbe attached debt and on the 18th 
December the e m*11 CacM Court uricd a aunilar 
order Both Court* told the debt on the Cth J aonar* 
D-M the Smill Cans# Court telling frit in po nt 
-0 f time At the rate by the Sob'rdinat* Jud e 
the plaintiff tooght the de't ard the defendant mat 
the purchater at the tile by tbe Small Cauae Court 
The defendant after bi* pureba*- toed the Mom 
opality for the d It mailing the plaintiff a party 
defendant, and he obtained a decree a auut the 
Municipality Tbe pontiff al*o vned the Mnm 
" P» rt J r maims the dCfnd.nl a party and he ala) 
'* *" ' ‘ firmed by the Dirtrirt 


obtained a decree which w as 
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KLIM A LID SALES — row hoitd. 
jnrifd'ctxrn of a Court cwnDO* depend upon it* know- 
ledge of fart* If an m't-ebcicut m a hi her Court 
deprive* a Court of lower grade of jumdictioa Jo *d!, 
the rale mo»t be I *p prelim 1, invalid, whether the 
Court ef lower grade know* of it or not If the ralo 
la held to be in *ach caaee Only Irregular, the 
purchairr will take au ImU'eaaiblo or dcfaaiibli 
title accord ng ti whither he know* or dx< not k kjw 
of the irregularity If he buy* tool jilt and wi*b- 
out rotiee, Li* title would be perfect, and he wEl ccC 
be affected by the irregulari y of the proceeding* in 
the tale. X’ero r fje Autea, L t * 12 

1 A, Jit If be rare ha*- a with rat ee, he ran* 
the nii of hi* pnrcbaae being art ande. Ant CL 
Kism r Tbosoium Tbishobas D»» 

[I- L. R. 22 Bom, 88 

323 Ctnl Pfocfltri 

cod. fj't srr of issy, *> is, sss-Soi* .« 

unlim If ttfmor Court ef property already 
wader «» wlfarimcat l» a topertor Cowrl— Jwrirefic- 
t\ao of Hoot f— Frtferralutl njlt ef ferrlaun 
urrm’iw *o/e— Cowewrreaf dtrreei , BxttoUon of* 
— i cltamed a decree acainrt it is the Court of tie 
Munjif of damn i, and in exerutam thereof attached 
B’o iToperty cei the ICtb March 1S31 , the property 
wat »old oq the SOlh Apnl 1S31 and purrhued by r, 
who obtained pwawrin of it oa the 3rd cf Auguat 
1P*1 and then «o”i hi* interest to tbe plaintiff 
At the rame time the defendant £ had a decree 
for ctfctA again*! S and hi* bora in the Court of 
the Subordinate Judge of Slougbyr, aad la execu- 
tion thereof attached tbe rame property on the 4!b 
lebruary 1891, and *old it oa the S*A Augtut 
l'-Ol net about four mouth* after the tale of the 
property by the Mu naif. The plaiutdf aued for 
I — tin— cu the ground that, haviug putehaaed 
the property cf B before the aecoad tale by the 
' • ' Judge, lie wa» entitled lo the property 


^ vm-rvto TTie defendant roatended that the rale by the Musaf 

Court Agtlnrt tin ditrre the d*fmd*nt spvaaled 1 of the property uod.r altaehment by a Court of 
to the n!gb tonrt. JJrld that the plaintiff h*J the j a hchtr grade wa* abraMety void, and the Slucsif 


.J» plaintiff UaJ the 
“*“ r Tbt fl( ’ re,1 »= bad boogbt at the ole 
btldbv the t.ujv Court The rale by that 
Court after it Lad received Lo-iee tf the attachment 
proceed ug* in Ihe Court of the Subordinate Jnd.e 
w** m direct ew-travratiou of the p-o miucfa 2S5 


had no parialction to *cU tbe property under t 
of Ihe Civil rrocedure Cole Jltld that the aale by 
tbe SlaOnf wa» not wrhout junsdurlion, and that rt 
conveyed to tbe plaintiff a valid title t » the property 
~ * " Calc i* merely a 


SS5 of the Civil Proeednr 


Cing* ID the Subordinate Jnd_e'i Court and there 
wra no troroi to .npproe that tbe defendant binudf 
‘F-W TL * ^’Imdant <W Dot 
” th ^* H *“ * lc%i Pwrh«rr 
— «_®* a C *°*1 Co °rt cat an aet An* in the irr- 
« of admrttdd junadicliom But when 

e al bough 


laattaehedby* more Court, than 

(* is..y I!bv ? a^, ^ 0art ^ f tbf he 1 *** evade 
ittaefcuceut 


. . **>« grade 

_ l '"*5‘ «T cr in LConw of 

<Wt o! ‘few r^.V a • Coart . W-b'CheT grade a 

^ e LCSfJV* S 


property by Afferent Court*. J./f Shla 

T Kajtudra Aursi* *«., I L, if, 12 Cate , 333 . 
D*-irta Ball Bat r BatimBrhar. Bote I LI, 
J9 Co/e, 63/, and fa tel y nr ,^\ ilorarji v. tfart- 
~iat Puralrot. J ~J, U , S flo”, 4 j 9, rofemd to. 
EixJuiB ‘-rwan r lfcr A Korar 

[L X*. R, 25 Calc, 48 

329 — — C.nirreetdort 

Code (iSbty t 3— Allaclnett of tan* property 
If d, Jen* Court, —Sale ly loth CotH t - ! xJletxf 






. ... .. , Where pr petty t~. 

the ratoli of any Court h»* been attache,! in 
execution cf decree* cf more Courts tin i oir *. 2 Sj 
of tbe Code of Civil Procedure dot* tot take away 
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SALE UST EXECUTION OP DECREE 

— -continued 

10. INVALID SALE a— continued. 

tlic jurisdiction of tho inferior Court, and any pro- 
ceedings by sucli inferim Court in contras ention 
of that section will be vitiated owl} wliere there 
has be- n notice of the proceedincs in the superior 
Co irt, Kras ayak v . Irmncirm 

[L L. R,, 22 Mad., 295 

330. — — — Mortgage-decree 

for sale of properties in different districts end 
j v l isdic! ions —Ci til Proccmtrr Cede (Act XIV of 
’lSS2 ). si. 19, 923 ( c), sch. IV, forn 123. — A decree 
o' t-'.incd in a snit, brought under the provisions of 
s, IP of the Code of Civil Procedure, in the Court of 
the SuboriSimV 1 Judge of Itajriiahye on a mortgage 
of certain properties situated in the districts and 
jurisdictions of Itajshnhyc and Nyadnmka, directed 
that the properties mentioned in the mortgage 
should he sold, and the proceeds applied in pay- 
ment of the in er tgn cr- debt, and the properties mere sold 
by the Court of Ilnjshabye. Held tlmfc the .authority 
given by s. 19 of the Code included au authority 
to male the order for the sale of the properties, 
and that the Baislnhyc Court was within its jurisdic- 
tion in-dirccting and carrying out the sale. Quare — 
Whether, where a sale takes place under a money- 
decree of property partly within the local limits 
of the Court whose decree is being executed and 
partly without that Court’s jurisdiction, the sale 
of the property without the jurisdiction would he 
valid and binding in consequence of the provisions 
of ss. 19 and 223 of the Code of Civil Procedure. 
JIasete t. Steel 5. Co. I, L. R., 14 Calc., 061 

33L — * Property out- 

side jurisdiction of Court execution decree— -Code 
of Civil Procedure ( Act XIV of 1SS2J, ss. 1G, 233, 
G49. — A Conrt has no jurisdiction, in execution of 
a decree, to sell property over which it has no terri- 
torial jurisdiction at the time it passed the order 
of sale. The decree-holder at a sale nnder a mort- 
gasre-decree purchased the mortgaged property with 
leave of the Court. Before the order of sale was 
pus-sd, the mortgaged property had been transferred 
by an order of Government to tho jurisdiction of 
another Conrt Held by the Full Bench that tho 
sale must be set aside ns being without jurisdiction. 
JfimiMi Sooildari Choicdhrani v. Kali Prosonno 
Ghose, L. P., 12 I. A.. 215 ■ I. L. It., 12 Calc., 225, 
i followed. Prem: C rais'd Drr t. JIokhoda Debi 

PC. L. R., 17 Calc., 699 

See Daxhina Chuuk Ciuttopadhya r. Bii-ash 
Chdxder Boa . . II R., 18 Calc., 523 

332. -Penpal, X.- TV. 

jP„ and Assam Civil Courts Act (XII of 18S7J, 
if. 13, cl. 8*— Civil Procedure Code (1SS2J, s. 25 — 
Transfer of civil case. — A suit on a mortgage-bond, 
praying for the decrco for sale, was transferred nnder 
s. 25 of the Civil Procedure Code from the Court of 
the Second Subordinate J video to that of the Third 
" Subordinate Jndgo in the district for tidal in that 
Court. The suit was decreed, and an order for 
sale was passed by the Third Subordinate Judge. 
After the sale, Bn application was made to set it 

TOE. T 


SALE IE EXECUTION - OE DECREE 

— continued. 

16. INVALID SALES — continued. 
aside on the ground, inter a l id, that the Court of 
the Third Subordinate Judge had no jurisdiction to 
sell the property, it being within the local juris- 
diction of the Second Subordinate Judge’s Court. 
The jurisdiction of the Third Subordinate Judge to 
try the suit was not questioned Held that s. 13, 
cl. 3, of the Bengal, N.-1V. P„ and Assam Civil Courts 
Act (XII of 1SS7) dealt with matters of this descrip- 
tion, and the Conrt which passed the decree and the 
order for sale had jurisdiction to hold the sale. Prem 
Chand Day v. lloKhoda Deli, I. L. II., 17 Calc., 
699, distinguished, Gopi Mohan Soy v. Doybali 
Xur.dun Sen, 1. L. 11., 19 Calc., 3, and Uncomrie 
Delya v. So i L Chandra Pal Choicdhvry, /. L. S., 
21 Calc., 639, referred to. Jajt.p.xath Sahai v. 
Dm Baki Koep. . . L L. R., 22 Calc., 871 

Trxcotrat Debya r Shxb Chakdra Pal Chow- 

DHTOr . . . X. L. R., 21 Calc., 339 

333. - — — Decree set aside 

as node without jurisdiction. — When, on a re-hear- 
ing, a Deputy Collector set aside his former judgment 
as passed without jurisdiction, it was held that his 
proceedings under that judgment were of them- 
selves null and void, and that it did not require any 
order in words to set aside the sale which they 
involved. Osttxoo Mookjuree Do3Sia r. Pukcita- 
kax Bose 12 TV. R., 72 

334. Decree after- 

wards set aside as haviny been passed without juris- 
diction-invalidity of sale . — Under a decree passed 
by a Court which lind no jurisdiction to try the suit, 
tho right, title, and interest of the judgment-debtor, 
A, in a certain property was sold, and purchased by 
2. The decree was, after the sale, set aside as 
having been passed without jurisdiction. In a suit by 
A against D for confirmation of possession, on the 
ground tlrnt B was about to take possession of the 
property under the purchase ,— Held that the sale in 
execution was a nullity, as the decree had been 
passed without jurisdiction. Jan Alt v. J a n Alt 
Chowdkry, 1 B. L. 11., A. C., 56 . 10 TV. £., 154, and 
Peareemonec Dosscc v. Collector of Beerbhoam, 
8 TV. Jl„ 300, distinguished. Jadu Nath Kuxdu 
Chowdry r. Beaja Nath Ktjxdtt 

[6 B. L. R„ Ap., 80 

335. — — — — — Sale by Sheriff 

ultra vires — Right of purchaser.—Vfhcrc the Sheriff 
sells under ttfi. fa. property which could not legally 
be sold, — e.g.. an equity of redemption , — Held the 
sale was null and void, and the purchaser took 
nothing by his purchase. When therefore the pur- 
chaser was also a mortgagee who was in right of his 
purchase put into possession , — Held that, notwith- 
standing his possession, the right of redemption still 
existed, and he must be taken to have been in posses- 
sion as mortgagee only. Husso Per shad Ghosat. 
v. Hurro JIokee Debee . , 8 TV. R., 210 

338. — Sale of ances- 

tral land by order of the Court — Act X of 1S77 

12 J, 
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SALE IN EXECUTION OP DECREE 

«/■> **td 

16. INVALID SALEa-fM taatd 
fC tl Prortlgrt fode) it fit 320— l»J« frf 
tcriltd I a Total Gore mmea warfer < 320 — laral 

4 If of fir A Ni >o d -»’.i JuJ_c ni_T.ii* an order 
for th »al* n x ration of « decree of eerta n 
imTcoi i I j r p rt J wh h **» atice»tral ” w th n 
the tow.3 az of the n t flcatura by the Loos I Govern 
moat, "No 6 1 dated the *0*1* Angutt 1SSO an ler 
wh ch > ru oa of • ieh decree thanld have been 
tin efenxl to the Col rctar and inch property «u 
to d accordingly UtU tint tic rJcr for the tale of 
aucb property bavin ten made without jnna.1 t on 
the rale wai , I and iboald le *-t at dr rtBDZO 

Cal r 'lSE'i GarLOf I. I. TL, 4 AIL, 332 


337 Fen fa oa 

J Vftt of Her T Jar id rt on t I vmneh aa 
tinre tie citshl thtun t of the !! I ( car:, or at a 1 
event* iincc 13 a a wr-t of fitr fa at rooJJ not rnn 
bejooil th Hi,b Court * engx a 1 jnra.1 rt -n i ail 
in recent on f a erre bt te ucfnu I lourt of 
prrptrty n the mofns 1 w II pn»* a -ood t tie to the 
porehaae notw h» a c, hit a tb t me f rerh 
•ale th henff »i n poawwio-i f tbe pro*>er'r 
qnd T a writ 0 )f tr a t maid •a’anjo n If to \ 
18to. V a « t «u h I r Ore a der Clmat r 1 
Okaif 14 II E 66 cud Gsiss Ci»rirr>r* I is I 
e Bboj Jrar»Bo«r SC L.IL 4 


at It m a Ik om Jar id to* T t t affarrSjttr 
Ctrl feat of talt In 1W aiu *a< fil d on the 
Eqo ty s Je of the Sup-une Co rt for part ion of the 
propvrtv of a ltinda family aol an tajncct on waa 
wsoed jiablb tn* 0 I a parts loth* nit, ti~m i ur- 
f ■nr" with the property In IS 3 a decree *11 
pasaed for the adc utratxn of tl r property end t 
the arert Kra of the Tl h Coart and the njn-rtioii 
aca-U T aunnt o«d and oo July “ h lS.r s p»n 
of the property a house a CL n 1 pat, * u wild by 
tbe Rafter and on ht by th jl, ntuTa pro ttom 
”* *■ d i fro 




> partj t< 


-td tbe 


dart) 

htnse a (hr 1 pit to the first r-eda. 
ranained n prraej.ua from tfut d» , jj tt j „ B 
rod hre-o ht oo Joly C 1 lb •* to r ro er th pro- 
pirtv that aa the Ui_b Court tad to i-imd" etio-i 
before the Letlcn Pa ent of l«fl, o re ta for mmove- 

S3 W2. I '3 1> T 1 .","} r"'r - »-* >'■» 

,0 ^“ ? * Madrae the aal of the h nae at CL,_rh-put 


°°c ' * b Tfi '. l '“‘«»nE»mtta 
®*stia «tra«at r Jasersa Ehu Amu. 

P-1*. R, 6 Mad, 64 
r ,,“* ™ afteraarde rerened oa rot ho, n 

ttxt « * Court prwr to IV^a 
betaero^I". 10 M\ftertt in a part lion re it 

SS V ‘l 0f tj «run .» 

Kana Binxa S' 


E I* It, 7 Mad, 6 


peoftrty , c ij „ 


Ce»rt mol Aaetar 
lint PnrtJrr, Code 1SS9, t 2S7r- 


SAEE IN EXECUTION OP DECREE 

16. IMALID PALF9 — <e»( »«ed 
A ia:t V> mover property alir^d to have hem acid 
n elevation by s C<nrt *fc eh fcad no jamdictun traa 
no* larrol by Art A III of 1833 f 2V Kasitara 
'•isoh r Oottaonr* BatTT 21 W R, 231 
340 ■ ■ — Salt of prv- 

ptrtt/ for ftrfott of r at my Comrlfttt trroat- 
ottlf nyyiuril It tt <fae I Gorenmetl — Itrs 
c err— II oaf tfjtntd l oa —An order for «a e and 
a tale end. r aueh order are • lira r err and. nail* in 
whro in fart there wu oo janad rtrri la the t<r-rt 
to male the cr'er Bam Bat JJoitro r JSa»a 
■kmndar. Pah a I L. B 1» Cate w 3*7 ref twl to. 
Baiteatrr Can McoanciD Hraia 

[I. I, IL, 15 AIL, 324 


n) Dtrxrts aassiB nr Lturraifos 
34L — Salt to recover purchased 

property £ylf«7««f A «u t to rwover pw»e»- 
i on o* and to ta-a liah tbe rgtt to, pro'Yrty par 
cLu*d n el ecu oa of a decree declared after tie aal 
to lie n 11 and void at lemj tarred by lraltal^n a. 
the t m of rteention, alll not lie raXADCT* Lltt. 
.Dtnrj'ifi B N *W ,242 

err Zmu 'uniAxr Au*EX«DDt*» «xipax 
[23 W It, 257 

31i — Objection to validity of 

tale-Cinl Awr'irr ( »(r » 330 — He e*e Fj»- 
nt *» of after Irrlrr irrrr — Af e* aaa-eo'Und m 
re real ton of s dreree and before it* confirm* an. the 
jodt-menLdettec raKoo. object fo the v»J <1 ty of tie 
«»le on the rttnnd that the ricecl-oa of th* deerre t* 
barred bv the proruaonj of a S30 of th« Cele of 
Civ 1 Froeedore is 7 OavcaTHana Paanrrna* 
r Emau: Amrai. 1. 1, It, 01 ted, 237 

343. “ Subsisting decree * 

Meaning Of— ^feeerf teafr Eft t of— A t XI I 
oflSS2 it 344 346 — Corf* —The iroilj“ta <ulj«r 
dreree” in the proviso to a. 31 of the Code of Uytl 
Protidarr refer fo a decree wh h it carer cned and 
in faU faroe nnJ no* merrlv to adeem- the eieeajon 
of wh-eh is not bomd by Inn tali if*. tVh*e» a decree 
nndT wh eh a *a!e tahra place remain* enrevereed, 
and the aale nnder it hai been ejr^rae-f a rale ctrti 
tea e « II eperite a* a valid tran«fer of the property 
•old n «w ^*^o<.in p that the raleba* aetca ly talen 
praceat a time whin reecat on of the decree u tarred 
bv 1 miration. c »soDa Cuto Cnrcvrs-rrrr e 
Alasouzn Itrr Him L I*. B-. 11 Calc, 378 

344. — Effect on validity of sal* 

— irrrifm of dtt-rta La ml at I mt cf tale— 
TartLate o r deme-koldtr — O A obtained a decree 
asaiMt Af Afterward* L A who had e 1 ta ned s 
decree azranat G AL, attached the decree which he 
(G A) had o tamed are nit If and tpm sale is 
execution became himself the purchaser of tba* 
decree. It afterward* appeared that the decree htld 
bjiy againit Q A waa barred by limitation. BtlA 
that th* reecufcon of L Va decree a *atest G A being 
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OF DECREE 


SALE m EXECUTION 
— continued. 

10 INVALID SALES continued. 

■W * km* <*.**“•, tS-SS 

tavttUd. L^R.,’ 6S : 13 VT. R., 273 

345. — Separate suit Jordoctora- 


345. by limiSttoa 

tion that decree sued for 

at time of . sale S£t^ h<( , Ucgc a ho was 

possession of e^vt.vin wussceutnamah 

iutUled as u-ussec { «^ r ^X[ cutly , during the 
(will), and wh«h B v causcd to be put 

minority of hmwelf ‘ ^ csecutiono { which was 

up for sale under a ^ lmd bccom e the pur- 

barred by kj™ ° £ i Bc \ d tlmt a £U it would not lie 
chasw at such sA • ;fc dctcrm - iue d that the exc- 

f0r t-on K’s decree was barred. 'No^ur An 
cution °£ As t ice ox.An CnowDirer 

CHOWDBT r. X°EA uns^ ^ ^ 2Q w# B., 5 

„. a — Suit to recover property 

Old ’ Sale set aside, execution of decree Letny 

>** f 1 'XSI STiSTof. a, 'il'applied for and obtained 

decree against Lns ae application was uu- 

an order for exeent 0 ’ , i, u i"ment-debtor on the 

successfully opposed |)jy by limitation. 

ground that exec judgment-debtor were 

. Certain P TO P C ^ S ° “cution o£ this decree, the 

' attached mid 6oU u^ - i£ thc purchaser, 

jud.ment-creditm 1 continued, and a certiucate 

In due course tin. sate c.,w atte ntlv to this, the 

granted to the purclnser. Svto* ^ tho High 

ortlci c , ,, . Court decided that cxccu 

Court ou appeal, ^b^Cou ^ ^ ^ - d 

tiou was barred. V regular suit against the 

ment-debtor then taoufc = . so ld in execution. 

purchaser to recovn- the properties so asl de 

Meld that ho was entitled 

by regular suit, dan A ^ ^ ^ dUUngu ; sUe d, 

t -£• *> TaOVT SaTTAJTC BlUEE 

ISm Kcmaei Bibee t. ^ 10 C alc„ 220 

- Bight to deposit by judg- 

in execution-proceedings after 

mont-debtormesecumoap^ d _ i;wii ^ < . ori _ 

ou appeal. n ds cla i ra to bare such deposit 

debtor oan a «K ^ ^ notwithstanding that 

refunded or w omitted to draw it out of Court 

thc decree-holder has ^tte^to to ^ than ^ee 

for more than thr J -proceedings have been 

years have elapsed sm JP the decree 

taken in execution of the decree a &mWe _ 

for that reason is Wperty is deposited in 

When money or Court, upon con- 

“r&t:*- the deposit in 

vox., v 


pAT.v, IN EXECUTION OF DECREE 

— continued. 

1G. INVALID SALES— continued. 

trust for the decree-holder, and is . at liberty to 
realize it and pay the proceeds over to him to the , 

S5 ot* M . p w % 

Eauut Hossein • • I. L. R., 4 calc., o 

S. C. Snro Ghola* Sahu r. KhwL^ ^ ^ 

048 Order setting aside sale 

nftM confirmation- c ertificate and confirmation 
oSe -Itocntmn tarred at Urn' of sa c- Posy . 
iion of auction-purchaser Civil Procedure Code 
rActXoflS77),s. 316- Act A 11 oj lb79 -Limit- 
ation Act (XT’ of 1677 J, son. u, art. JOo.— A person 
Purchased certain property at a sale in execution o 
^decree in November ISIS; his purchase i was con- 
firn-cd and he obtained a certificate of sale on the 

SdMaV 1S79, from which date he remained in pos- 
session * The judgment-debtor applied to has e the 
sale set aside for irregularity, but bis application was 
dismissed both at the hearing and on appeal. H 
had applied, before the sale took place, to stay the 
sale onVhe ground that the right to apply for execu- 
tion was barred. This application was dismissed, but 
was allowed on appeal. It did not appear tha t 
auction-purchaser was a party to the proceedings, or 
that he w“s cognizant of the application. Two years 
from the date of the sale, and one and a half years 
from its confirmation, the judgment-debtor, on a 
summary application, obtained an order setting aside 
tbe sale and putting the auction-purchaser out of 
uosscssiou Held that the order was emmeotis, the 
Subordinate Judge having no power, after the sale 
had been confirmed, to set aside the sale by a sum- 
iliorv order Thc words “ subsistmg decree,’ m 
a 3uJ of Act X of 1S77, as amended by Act XII of 
1S70 mean a decree unreversed and m fufi force, 
and not merely one upon which execution cannot be 
issued lx- niP MATTE K OF THE FETITIOS OF AUHO- 

MED Howor. M, S^on " Q1QC L B>J 53 


(n) Sale pesobiko Atpeax- 

o 4 q Sale of property released 

from attachment pending appeal from. 
decree declaring property liable— 6«iW Pro- 
,j,,Z rode, 1S77, ss. dbO, 2S3, and o4o.-S. -S3 
of the Code of Chil Procedure, 1S77, does not con- 
stitute an exception to thc procedure laid do on by 
When property has been released from 
atta^bmenr uuder P ?2S0 and subsequently declared 

as* -arfjg uuxaxssz 

S“4'? «■ f;V s f 

the provisions of s. -S3. ^ ^ g j g8 

„- n Decree setting aside sale— - 

csou. nondixse appeal to which decree- 
Holder not made party— Confirmation of first 
sole hf appeal — Purchasers of the same property 
Tn execution of decree, Priority bet ween- Laches of 
appellant in not obtainin'? slay of execution.- 
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salt: nr execution of decree 

— confused 

16 INVALID SALTS — eoneltded 
A t-ile in extent on of* mortgage-d tern was *rt aside 
and tbe sort on purtbsMT ,0 

Court witl out making lb* dceree-bolder * party to 
tip appeal The decree-holder applied for * fmb 
sale and it » actond rale held pending tbe »ppp»l 
purrbafd the property and obtained possess on. On 
ippeil to the Ui"h Court tbe frst isle was upheld 
and an order ponied confirmin'- the Hale In a suit 
by tb decree-holder purebsser at tbe second isle — 
B e/d that the effect of plain'll! ■ to 1 being made a 
parts to the appeal is praetu-allr the same at if he 
tad cot been ft partr to tl e an it Betti aim that tbe 
plaintiff w»i rot a party to tbe nbwqurct proceed 
inga and could not be said to 1 are lid at tie ml* with 
tbp effect of those pro r ceding* hancin- over hit head 
Jaw Sit » Jen AU CAotrdAry IB L I*A C 56 
10 H S„ 154 referred to IMS that tbe dtfen 
dant wold hale appliel to the IIi*b Court for a atay 
of execution and if thp execution bad been staved. tbe 

present litigation 'v'u'd not hare Unse-i Govrsn 
Ptssnan r Titri tMixr Kris 

[Z E. E, 23 Calc* 857 


1" SETTING ASIDE StLF 

(a) (itxinil Cut* 


351 Right of judgment-debtor 

to e*t Mid® sale on deposit or th- amount of 
dabt-Cml 1 roftdt.** CoS*flW) • SOI. 4 (o)~ 
PimnSee* mower — Po«fi — A judgment-deVor whose 
land bail been acid in rxeent oo la entitled to bare the 
tale art aaule under the Cieil Procedure Code a. 310 A 
(<s), if he depoa ti 5 per rent of tbe purrhane-mo'ity, 
mctudiDB that deducted by the Court for poundage, 
and fulfill tbr requirements of el (1), erca thcu,h 
aomethms more on arewmt cf the poundage "u 
recoverable from bun under tbe bead of cotta. 
Mrrnc Amu r Ttuusivi tiSTiLiL 

II LR.20 Mad., 138 


352. — - — Setting aside sale by 
deposit of the debt due to tbe decree holder 
at whose Instance the property is sold— 
Co* of CtUl From*, I (Art Air of 1S^}) „ 2*5, 
510 a— A pplication for rat tall e dut'ikrhon . — 
IVben property baa been aold in execution rf a 
decree and there are other decree-hcldira wlo prior 
to the isle haveapphed under a 2*Z Civil Procedure 
Code fer rateable d atribnt on the pern whoa* 
property In been told u competent to hare the tale 
act arid* uudir a Up V hy depcaitmgonlr the amount 
tl the decree, for the satisfaction of which the t»I, 

ptwhanrodi »nj IcoV place. 71 an Scidsmi 
Di!Ti T Susan lun Dsbta 1 C V,’ N, 195 
. ”? *° * depeart made under 

a-SlDAby lhejodfmnit^fbtor BWHi tit Pic 
*• GoT “ ***■ Shis 1CW IT, 60S 

LfL„ - c£ tf"ss*^32r^fc 
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17 SETTlhG ASIDP SALE— co*/i»»ed 
« B10J Bll, onS 312—Tftrt of Ml* not htnj i*t 
a it St e./Jer «ndr* * 310A or 3JI of t\* Cod, —A 
certain property wai sold on the 16th August l°35 
in exrent nn of m mcrtgape decree, dated tbe 3th 
December l*' 2 and wai purchased hy A. In tbe 
mean ime an eirbt-anna abare 0! the md property 
wai icld )n execution of a rooeiey-deerrc and waa 
purchased by F on tbe 22 c d Slay J*3T On the 
10th September 1«D3 tbe judgment-debtor applied 
to sit aside the mortgage rale under *. 311 of tbe 
Code of Civil Procedure, and on the Mtb SeptemVr 
lS'-S a similar application was made by If On the 
28th March 18‘ V » loth theae appl cations fame on fc” 
bcannp oelore th* Sutedin ate Jn Ice who passed r-o 
order , and on th* one date If presented a petition 
••king the Court to art u de the aale held fa men - 
t on rf the mcrtpegedeeTee upon payment by him 
f the mortgape-mouet with interes* and fee's, and 
also to declare that he tr ht be entitl'd to redeem 
tbe property On the *0th March IS th* Subordi 

rate Judje allowed the petition and ordered the 
•ale to be »et aside open the aforr*ld terma field 
that, inasmuch as under a 312 ef tbe Code of Civil 
Procedure A was entitled to bar* an order confirming 
tbe aale o r tbe lCth Augnit 1805, onleai tbe aale 
were sit aside under s 3 OA o* a 311 of tbe Code of 
Civil Procedure and u the *«)e was oot art aside 
under titherof tlx** aectroos, tb* Court below bad no 
jnnadirt unto set aside the aale upon payment by the 
applica-t of tbe ronrtev-e. money with interest and 
co*ta Btrj J/otn flilir r Iwi .Veil Close* 
d*ev I l r~ 20 Cotr , 8, referred to. KotmfB 
>tra C'jwss r PAirnmni An 

[L I*. E, 21 Cult, 682 

354 Amount payable lncor* 

rectly calculated by an officer of the 
Court— C.ol Frurerf.ee Co* (Act X1P oflS^lf, 
* 310A — Ciril Proved. rr Coda AmnSnewt Aet 
(V of l<k34J , — The jad’Tnent-debto” within thirty 
days from tbe date of f*le deposited m Court, under 
» 310A of the Code of Civil Procedure, the amount 
calculated in the office of the Musw as payshle 
under the section The Mans f act aside tbe ole 
On appeal to the U igh Court by the anettoo-purrhaaer 
on the ground that the amount depoaiUd by the 
judprcnt-dellor was Dirt in compliance with a 3J0J, 
and that before the sale could be alt aa 1 * It was 
necessary for tbe judgment-debtor to pay, in addition 
to what he deposited aiun equal to 5 per vent, of 
the rurrhase-mouey, — Bril that when the amount 
parable hy the jndcxoent-dehtiw nnd r *• 3I0A of 
the Code of Ciril Procedure baa been calculated by 
an effieer of tbe Court and hat been Stpx-'ed, an 
order setting aside the aals mutt be made hy the 
Court at a matter of n'-lit s the Manaif therefore was 
justified fa aettmir aside the sale Ufrai 1-all w 
BaSha Ttniad Siayi, X X. B, 18 Cole* 255 
referred to. Jllxtooi, Abkto CbowuKbt » 
Ban* SiinLs CnowDHST I. L. R^ 25 Calc, 609 

See Abjscoi. Lstit ilocrostrt r JactB Caxycni 
Slirm . ILR.25 Calc, 210 
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SALE UT EXECUTION OF DECREE 

— continued. 

17. SETTING ASIDE SALE — continued. 

355. Civil Procedure 

Code ( 13S2J, s. 310 A — Civil Procedure Code 
Amendment Act (Y of 1391) — Power of a Court 
to set aside a sale if the deposit proiided for in 
s. 310A be not paid within thirty days. — Held 
(by tlie Fall Bench). — Where the judgment-debtor 
has not within thirty days from the "date of sale 
deposited in Court a sum equal to 5 per cent, of the 
puichase-monev and the amount specified in the 
proclamation of sale as that for the recovery of 
which the sale was oidered, less any amount winch 
may, since the date of such proclamation of sale, have 
been received by the decree-holder, but has deposited 
■in Court within the prescribed peiiodasum calculated 
by some officer of the Court ns the sum to bo 
deposited in respect of such 5 per cent, and of the 
sum specified in such proclamation of sale, and there 
is nothing to show that there uas any mistake of the 
Court by nbich the judgment-debtor was induced to 
deposit an insufficient amount, the sale ought not to 
he set aside. Mai- bool Ahmed Chotcdhry v. Bade 
Sabhan Choicdhry , I. L. E., 25 Calc., 609, distin- 
guished. Chckiii Char an Mandat, r. Banke 
Behaex I 1 AL Mandat. . I. L. R., 28 Calc., 449 

[3 C. W. N., 283 

356. Application to set aside sale 

-of mortgaged property— Civil Procedure Code 
(lS82),s. 310 A — Execution of decrees— Trmsfer 
of Properly Act (IV of 18S2 ), s. So. — S 310A of 
the Code of Civil Procedure applies where a sale of 
immoveable property has taken plnce under a 
mortgage-decree, so as to enable the owner of such 
property who duly complies with its provisions to 
have such salo set aside. Where the owner of im- 
moveable property applies under that section to have 
a sale of property set aside, he is under a liability to 
deposit a sum equal to 5 per ceut, on the purchase- 
money, Tor pajment to the purchaser, even where the 
land has been purchased by the decree-holder. 
ffnmsiAB Rao c, Dastaghibi Mix ah 

[I. L. R., 22 Mad., 288 

357 . Actual receipt of sale- 

-proceeds lay decree-holder necessary to set 
aside a sale — Civil Procedure Code (1SS2), 
s. 310 A, as amended by Act V of 1891. — The words 
in cl. (i) of s. 310A of the Code of Civil Procedure 
as amended by Act V of 1894— “less any amount 
which may, since the date of such proclamation of 
sale, have been received by the decree-holder’’ — con- 
template an actual receipt of the amount by the 
-decree-holder. A mere payment of the sale-pro- 
ceeds into Court does not satisfy the requirements 
of the section. A proclamation of sale ordered that 
for the recovery of RS43-9-9 certain immoveable 
property belouging to the judgment-debtor should 
be sold in two lots, A and B. Lot A was sold for 
11420, and on the next day lot B was sold for R5S4. 
The judgment-debtor afterwards paid into Court 
R462-13-0, and applied to have the sale of lot B set 
aside, alleging that he had purchased lot A through 
a third party, and that the sale-proceeds had been 
paid into Court. Held that the mere payment of 


SALE IN EXECUTION OF DECREE 

— continued. 

17. SETTING ASIDE SALE — continued. 
the sale-proceeds into Court w'as not a sufficient 
compliance n ith the requirements of s. 3I0A of the 
Code of Civil Procedure, and as it had not been shown 
that the sale-proceeds had been received by the 
decree-holder, the sale could not be set aside. TP. ra- 
il AK Nabaxan t. Raaiohandea Naesingrac 

[I. L. R , 23 Bom., 723 

358. Property sold in lots — Citil 

Procedure Code ( Act XIV of 1SS2), s. 310 A 
— Deposit — Deposit sufficient to cause sale of one 
lot. — IVhen at a sale in execution of a decree the pro- 
perties attached were cold separately in nine lots, and 
the, judgment-debtor prayed to has c the sale of one of 
the properties set aside tinder s. 31uA, Cnil Pxoccdiue 
Code, by tendering the balance (together with the 
percentage required under the law) due under the 
decree, after deducting the amounts bid by thedeciee- 
holder for some of the properties and the amounts 
deposited by the other purchasers, — Held that s. 310A 
did not apply to this case, and that there w as no 
deposit within the terms of that section. IvKii'A 
Nath Pad r. Ram Laksiim Dasxa 

[1 C. TV. N., 703 

359. Application, to set aside a 

sale on the ground of fraud and material ir- 
regularity in conducting sale-proceedings— 
Code ofCinl Procedure ( Act XIV of 1392), ss. 214, 
311, 312, oSS—Zur-i-peshgi lease— Tinea nyht 
and zur-i-peshgi money. Attachment of — Bengal 
Tenanco Act ( VIII of IbSo), ss. 162, 163 — kale 
of the defaulting tenure — Sale of the zur-i-peshgi 
claim whether valid.— A adianced some money to B 
upon a zur-i-pesbgi of certain property and sub-let the 
same property to B, on a cert un rent reserved; subse- 
quently A brought a suit for the lent so reserved, and 
a decree upon a compromise entered into between the 
parties was awarded in favour of A for realization of 
a sum of money; A applied for execution and attached 
and proclaimed for sale not only the thica right held 
by B under him ( A ), but also the zui-i-pesligi claim 
which B had against him, and the property was sold 
and purchased by A , the decree-holder himself ; an 
application for setting aside the sale was made by 
the judgment-debtor B to the Com t which sold the 
property, upon the ground that the salo proceedings 
were vitiated by fraud on the part of the decree- 
holder in the conduct of the sale. The Subordinate 
Judge found that there was fraud, aud set aside the 
sale as bad in law. On appeal this order was con- 
firmed by the District Judge, who, licweicr, expressed 
no opinion on the question of fraud. On second 
appeal it was contended that the sale could not be 
set aside under s. 312 unless it was found that there 
was fraud- Held that, if the application of the 
judgment-debtor he regarded as one under s. 311 of 
the Code of Civil Procedure, it would be necessary to 
come to some conclusion or other upon the question 
of fraud, and unless it is fonnd that the fraud cause to 
the knowledge of the judgment-debtor within thiriy 
days before the date of his application, the sale could 
notbe setasidennder s. 312 of the Code. That having 
regard to the provisions of ss. 162 and 163 of the 
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1" SETTING A«IDF «ALE— continued 
Bengal Tenancy Act noth og bnt the tenure m 
default could have been aold, and that the tale of the 
da m wh eb the judgment-debtor bad apt nit the 
decree- hoi !cr ni altosttber bad. LccnurPAT e 

Han dil Koee 3 C W If 1 333 

360 Ground for setting aside 

sale — Cie I Precede e Code 13o9 «» 2o6 25" 

So t to eaaeeJ order reft »g at de tale Art XxIII 
of 1*61 t II — AMonsif having cancelled an anct nn 
aale of landed property on the eole object On of the 
jn lament debtor that tbe property real red a low 
pnee, and the J od r e having dim i*cd the aoction pur- 
chaser's appeal from the u 1 order on the prom ml that 
the Mnoid had no authority to cancel tbe aale under tbe 
term, of a 25" of Art \ III of 18o3 witlumt rme 
irre (Hilarity in conduct ng or pnbl ah ng the tale being 
prated and that the « d order molt therefore be 
tab n to bare been passed nn ler a. 11 Act XXIII of 
1S61 which adm ta of no appeal by tbe a rtion 
pnrcl awr who wu no party to tbe execution 

E weeding* —Held that aneb order paired by tbe 
nnnf war rot a proceeding nndiT a. II of Act 
Will of l*til hot an rider pasted ultra rare* 
ondera ° of Act VIII of 1859 and that a an t 
would he for it* can cel men t — the final ty of an order 
under at. 2Jj and 2o" of Act A III of 1 C S9 depend 
ro«- a ita com pi ance w th theterma of those aect ons. 
«CEHjn e Uabtai LLIU1 AIL, 374 

36L Cir I Procedure 

Code 1*8* as Sit 312 313 644 Art XII of 
SSTt tch IV form 119-*a,t to let at d t tale — 
Under ct XII of 13 9 form 1<9 of acb IT of tbe 
Code of C rC Procedure provided that tiity daya 
tbonld elapse between a sale in eiecnt on of a decree 
and te confinnsl on A aale having been confirmed 
before the expiry of nxty day* —Held that the aale 
wa* not rendered mepent re and that it* effect waa 
not postponed by resroo of tbe pron on in fora 
bo U9 ILn c Athabasca* Mcbsa * Aims 
ILB, 7 Mad., 512 


362. - 


- Order 


•ale aJUr order tell ay it _ 

cntioo of a d cree «»* art aside by a nbneamt 
decree of 9th March 1561 bnt wa, ■ fterwarda allowed 
to stand by an order of "th May 1562 Aa no an t 
was brought to set as de tbe latter order U waa held 
to be a final judicial proceeding- andtho sale declared 
to be good and valid. Mtrssoo T.arr. r Cnooxre 
Ehaboo 7 tv IE, 116 

- Object oa for 
m Mr 
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17 SETTING A«IDE SALE— coafiaaed 
the bouse — Held that tbe order of the Judge mnit 
be set at de u illegal, and tbe original order confirm 
ing the aale allowed to atand. Koshti t Nabatax 
D nrxirrs 3 Bom , A- CL, 110 


by tbe j ndgm ent-d ebtor to 

1 —ren to art aside tbe aale be 

auction ct a home in execution of a decree on the 
ground* of material irregularities in pnbluhrojr 

taurf"^' ln> “ etl thi- *rpbcant 


t^n^sntwtanUal bijory the objection. Were in- 

‘X^ rt li nd iTh « i 

On febt-oAo ft. B*h cSart^tb? 


364 


tti/bf 


tyer of hrnnttc — Seeoad attachment and tale 
before recant a y tea — Attachment intbont sale 
Valid t a of — Tbe pla ntlff a* mxna-er of tbe estate 
of bee bnaband, a lunat e obta ned a decree and 
attached and became tbe pnrebaaer of the land, of the 
defendant in execution o! the decree The Jnd^e re- 
quired her to g ve security for the proceed* of tbe 
aale before be would allow actual possession ti be 
given to her The aale was confirmed bnt several 
month* tlapaed before abe found security and mean 
while tbe same lan Is were attached and purchased by 
other creditors wider another d erw against the nid 
debtor and possession waa given to them. Held 
(reversing lb- <Lnroo of tbe Court) the t tie 
of the pin ntlff matt prevail Tbe security wa* 
ordered for tbe protection rf the lunat c against 
m appropriation by h • manager ft waa not a proceed 
mg affecting tbe judgment-debtor Tbe acccnd 
aale on-ht not to have been ordered or confirme-L 
tnder tbe Code of C ril Proeednre propert* may be 
attached « thoot view to tamed ate sale Saboda 
Pbosacd SIcllicb r I rrcHairTrr c nro DooocB 
[10B.L.B, 214 
17 W IL, 289 14 Moore a I A, 629 


365 - 


— — Second tale le 


fore confirmation— Separate ta t—FJfect of tale 
before coaftrmat on —The pla ntlff and tie defen- 
dant* C and D were the co-owner* of a portion of a 
ah km talnkh in tbe 10 annaj share of a ganundarr 
belonging to the defendant A. A having ancceeded m 
enhancing tbo rent of tbe tenure, obtained a decree 
for arrears rf rent at tbe enhanced rate wh ch he 
proceeded to execute in 1*80 In 1881 she obtained 
another d-erce for arrears of rent of a anbseqnent 
period in execution of which tbe tenure was pnt up 
to auction and sold for f£15^W era 20th July 1831 
A herself being the pnrebaaer Before tb a sal* rw 
confirmed the tenure waa, on 20th September 1SS1, 
ags n pot up for sale id execution of tbe first decree 
sad wss purchased by A for BIO Tbe plaintiff and 
C and I> applied to have both sales set aside on the 
ground of irregularity The sppl cation as regarded 
tbe isle of 20 th September 16S1 wa* rejected on 33th 
December 1831, and thia order was confirmed by the 
II r k Cenrt on 14th August 1SS3 and (on review) 
21st March 13S3 Mesawhla tbe sale of tbo 20*h 
July 1881 wa* aet aside by tbe order of tbs •'abordi 
rate Jndg* on 19th June 1*82. In a an t against A 
B (tbe agent of A) C am! D brought on tbe 20th 
March 1831 in wh cb tbe ptaint ff prujed that the 
eale of 10 h September 1*81 “be declared ineffectual 
and be aet aside and that tbe plaintiff do recover 
possession of tbe property " — Held that tbe suit 
being not one to let aaide tbe aale on the ground of 
frond or anything connected with the aale itself but 
on account of the setting aaide of tie first sale, which 
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took place long after the second sale had been con-, 
firmed, and when no execution-proceedings were pend- 
ing in which it was possible for the plaintiff to raise 
the question, the suit would lie. .'a rod a Churn 
Chuchn hvttu v. TUahomed Isuf Meah, I. L. D., 11 
Calc., 376, distinguished. Held also that tho first 
sale, not having been set aside at the time of the sale. 
Whs at that time, although it had not been confirmed, 
a good and effectual sale to pass the property as 
against the plaintiff and C and D, so that there was 
nothing left to pass under the second sale. In the 
inten al between the sale and the confirmation of sale 
there is not merely a contract for sale, but an inchoate 
transfer of title which only requires confirmation to 
protect it ; a sale actually takes place uhich, if not 
made absolute, must be set aside. Sharoda Prosad 
Mu'lick v. Luchmeepnt Singh Doogur, 14 Moore’s 
I. A., 529: 10 B. L. I?.. 214, cited. Pbangour 

MAZOOMDAR t. HlMANTA IvUMARt DEBTA 

p. L.R., 12 Calc., 597 

366. — Civil Proce- 

dure Code, ss. 311, 312 — Objection to sale — Legal 
disabdttg — Limitation Act (RV oflS77J,s.7 — 
Order confirming sale before timejor filing objec- 
tions has expired — Appeal from order. — Although 
s. 3 12 of the Civil Procedure Code contemplates that 
objections to a sale under s. 311 shall bo filed before 
an order for confirmation is passed, if the precipitate 
action of the Court has led to the confirmation of a 
sale before ihe time allowed for filing objections to 
the sale has expired, whether or not that Court could 
entertain such objections after confirming the sale, 
the High Court on appealis bound to interfere and to 
see that objections which by law the appellant is 
empowered to make are heard and determined before 
asaleof his property is confirmed or becomes absolute. 
An application under s. 311 of the Civ il Procedure 
Code, on behalf of a judgment-debtor, who wns a 
minor, was rejected on the ground that the applicant 
did not legally represent the minor, and the Court 
thereupon confirmed the sale. A second application to 
tho same effect was then filed on behalf of the minor 
by his guardian, nud was rejected on the ground that 
the Court had already confirmed the sale, and was 
precluded from entertaining objections after such 
confirmation, prior to which no proper application of 
objection had been filed. Prom this order the judg- 
ment-debtor appealed. Held that tho appeal must 
be considered to be one from an order under the first 
paragraph of s. 312 of the Civil Procedure Code, 
confirming the sale after disallowing the appellant’s 
objection, and that it would therefore lie. Seld 
„ that, assuming the first application on the minor v 8 be- 
half to hate been rightly rejected, the second w»s 
made by a duly authorized guardian, and with regard 
to s. 7 of the Limitation Act (XV of 1677) was not 
barred by limitation ; the judgment-debtor bad there- 
fore a right to make it, and the Court should have 
entertained and dealt with it before proceeding to 
confirm the sole or grant a sate certificate. The order 
disallowing the application and tho order confirming 
tho sale were set aside, and tho case remanded for dis- 
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posal of the appellant’s objections. Phoollas Roon- 
icttr v. Jogeshur Sahog, I L. 71., 1 Calc., 225, 
referred to. Baideo Singh r. K rsHAN Lax, 

‘[LI.. R., 8 All., 411 

(l) IrrEGUIARITST. 

387. Objections to sale for irre- 

gularity — Duty of Court— Procedure. — Where a 
judgment-debtor objects to the sale of attached pro- 
perty, it is the duty of the Court executing the decree 
to try the validity of the objections. Gtcsesh 
Laid Tewaree v. Bindoo Bashinee 

[24 VT. R„ 85 

388. Application to set aside 

sale — Civil Procedure Code, 1859, s. 256 — Proce- 
dure. — The issue which arises when a petition is 
preferred under Act VIII of 1859, s. 258, is a 
judicial proceeding and ought to be carried out with 
regularity, the Court fixing a day for the hearing of 
the matter of tho petition and giving reasonable 
notice to all parties, — t'.e., such as would afford to each 
party fair and reasonable opportunity of bringing the 
necessary evidence on or before that day. IN’ the 
MATTER OP THE PETITION OP BrOJO JIOHUN THA- 

koob. Brojo -AIoiien Thakoob r. Ameenookdeen 

[20 W. R.., 424 

369. Discretion of 

Judge-Presentation of application. — A Judge has 
discretion to receive an application to sot aside a sale 
in execution of a decree when made to him after the 
lapse of thirty days, but before the confirmation of ' 
the sale. Poueson r. Dunn . 18 W. R., 11 

In the matter op Umieto I, ait, Bose 

[18 "W. R., 11 note 

Contra, Raj Co omar Singh alias Kanhoo I, aid 
c. Lalljee Sahoo . . .18 W. R., 333 

where the Court, however, held that the applicant 
was bound to show some valid excuse for not making 
the application in proper time. 

As to what the term “applicant” included, there 
were under Act VIII of 1859 diverse rulings, some 
holding that it was not confined to the parties to the 
suit, but included aoy person who had sustained sub- 
stantial injury by reason of any material irregularity 
in publishing or conducting the sale. KrishnARAV 
Venhatesh v. Yasudev Anant . 11 Bom., 15 

and others that judgment-debtors and not third 
parties were meant. Luchmeeput Singh Doogur 
• r. Mooktakashee Debia . . 0 W. B., 388 

S. C. upheld on review. Hooktakeshee Debia v. 
Luchmeerut Singh Doogur . 20 W. R., 137 

Joge L’aeain Singh r. Bhbgbaso 

[2 W. R, AXis,, 13 

Ppbshottah Yithai r. Pubshottam Iswar 

[X Jj. R., 8 Bom., 532 

Luchmeeput Singh r. Aiorio Churn 3Iui- 
ircK 24 W. R., 462 
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Eaeaphote SBAwrxro r Goircc CnrxDEB 
Smvrxio 25 "W K , 79 

Musa Koeb r Lrcirac** Ehuggct 

[1C L. XL, 250 

Haw Erxa r Tara ‘•ikoh 

[L L R, 7 AIL, 583 
370 


By whom application may 
be made — Objection to tale by third perton — 
Cinl Fraction Code, 13S2, « 311 —Held tbit 
persons other than the decree-holders or the persons 
whose property was sold in deration of decree were 
not competent to Apply to the Conrt under t 311 of 
tho Cml Procedure Code to set aside the sale Max 
Kca* t Tab* Scran I. L. It., 7 AIL. 683 

37L — — Cod* of Ctnl 

Procedure (Act T of 1577) * 311 -The words 
“any perron whose immcvnUe property Ijis been 
wld in s. 311 of the Code of Cud Procedure 
do cot include a person who has purchased the same 
property at a prior exccut on sale inch pnor sale not 
basing been confirmed. Ix the uatteb op nr* 
Mrrrnow op BnAOinrri Cnrax BnrTtACBABj** 
Ceowdhhx BaAOAnm Cncss Bhcttacdabiee 

CHOWDHBT r lllSHIjHlVAS «*x 

[LLH.8 Cole, 887 

SC BbaOABATI t HA BAX BHITTACHABJE* r 

“All KtniAB CnuTTAn IOC LB., 44J. 


372 


property ha, been told" Interpretation of — The > 
word* any person whose immoieable property has 
been sold, in ». 311 are sufficiently wide to include 
' “ ”*»*» th <> decree-holder nor the ] 

judgment-debtor cor the auction purchase, but who 
A^ Si* P™?" 4 ? “W ,a execution u his 
Abdui. Hrij Mozoohdab r Mohisi Honrs Shaba 
[L L. It , 14 Calc, 240 
nf Fraction 
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| irregularity must be one who baa sustained substan- 
tial injury arising therefrom, as laid down in Jove 
horain .'.ajl v Bhngbano, 2 IT F. . J/.e, 13 
and explained hj Kruknarac Pent atcih » Pander 

Anmt, 11 Been , If C„ 15. approved. AJStCTr- 
•nsea Begot r Ashketp Alt 

[I. L R, 16 Calc.. 488 
[ 376 — Ferton chummy 

j by title paramount to, or independent!* of, judg- 

meat-debtor — Cm/ Frocednr* Cede * 31L—Uetd 
i by ManuooD J„ tbit a person claiming by title p«- 
| ramount to, or independent of, the judgment-delta’ is 
within the meaning of « 311 of tho Code Amntnn 
l «1 AihtnffAh 1 L It , 15 Cale , US, 

dissented from. Abdul Huy Hotoomdar l Jlohtni 
hlohmn Shall / I I. |4 Cafe, 240, followed 
I SnEO Psaiad r Hiba Lae L L B, 12 AIL, 440 

376 C.r.I Proee ’nr* 

Code , t 311 — Application to *ei otide execn i a 
tale — Bimeiy of one cla miny aicereel* to the 
judgment debtor —A person alleging himself to he 
the undivided brother and aa snch, the leu.il 
representative of a deceased judgment-debtor appbed 
to have art aside a sale of certain property alleged by 
him to be joint family property, which had Uhen 
place in execution of the decree field that the 
| proper remedy of the applicant was a regular an t, 
■ and not a proceeding under ClrH Procedure Code, 
a. 311 SwBABATADtJ y Pedda Scbhabaae 

[L L. R„ 16 -Mad., 476 


377 


-Civil Froeidnre 


atide to le “ Decree- h olden 


nhtlei to apply to eel I 


ewtSn’tad.'I^I^iT ^ cree - boW '”l»A attached 
*° d » n “ther decree holder against the 
same debtor had entitled himself to ratcbl. A 

apply, under . 311 of the Code, to set 

assr*—— 

taum cm , n™ lm „ i„„„ 

37t _ _ C 1 - 1 * 1 *-* 21 MAeL, 81 

Code, t 31J— T~i Ctrtl Proeedtr* 
debtor-* person^who 

» indgmtntdrbeor nor to an at? P j^ fTOa 

property. S*! /r„ the_ J“/g®*nMeMo*»a 
Jfci.aSioi,, J. A? ilohmi 

Bale that a s>m™ 117 pale* 340, orerruled. 


Code, as 311 205 — “ B'eree-holdee ” — 

“ decree-holder ’ In a 311 of the Cede of Civil 
Procedure Is not limited to the decree holder who 
instituted the execution proceedings bnt may include 
a decree-holder who is entitled to coma in and share 
in the proceeds under s 2*h> of the Code Zohlmi 
v Tshitsi, I L. £ 10 Had, 57, approved* 

Ajtdhia Pea sad * Lasd Lae Sdsgh 

p L. 1L, 15 AIL, 318 

378 ' Cieil Procedure 

Code, * 311 — Application to *et at de tale <• eee- 
cntion^ Decree-holder- -I’artiei - — The decree-lmlder 
is a necessary party to an application under ■ 311 of 
the Code of Civil Procedure- Hence where a judg 
ment-debtor applied under the above-mentioned 
tectum to haTe a sale in execution of a decree against 
him act aside and made no attempt to implead the- 
decree-h older until long after limitation had expired. 
— Held that the application most be dismissed 
Baramat Shan* 21ir\Ali Ahmed, Weekly >ctei 
( All) 1331, p 121, rtfemd to. auGachabKhah 
e Ba53u>hab L Ii E , 16 AIL, 407 

379 - 


Code (Act Sir of 1SS2J, ee 311, 311 

522 — Application ly auction pnrchaeer 
atid* tale on ground of lis tansy fees d 
at to extent of relate told — Semedy of a 
pnrchaeer— Superintendence of High Court-— A 


purchaser at 


i Court sale alleging that he had been 
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misled by a misrepresentation ns to tbe extent of tlie 
estate which he had believed to be put up for sale, 
obtained, on his petition before confirmation, a sum- 
mary order setting aside the sale. Held that the 
High Court had rightly cancelled this order, exer- 
cising its authority under s. 622 of the Code of Civil 
Procedure ; that the purchaser, though he would 
have his remedy, on his taking the appropriate one, 
if he had been induced by fraud to pay a larger price 
than he otherwise would have offered, had no right 
to apply under either s. 311 or 313 of the Code of 
Civil Procedure (as they provided only for the 
particular cases to which they referred) and that 
s. 312, in the absence of cases falling within those 
sections, required that the sale should be confirmed. 
BlIi.T- MoirPN THAKtTE V. It At lilt A hr AT H CnOW- 
Dunr . . . . I. L. R, 20 Calc., S 

[L. B„ 19 I. A., 154 

380. - Civil Procedure 

Caere, s. 3 11 — Objection to sale by person 
claiming to be tie real owner — Benamidnr, Decree 
against. — Per Pethebait, C.J., and Ghose, J. 
(BevebIiET, J„ dissenting), where immoveable 
property has been sold in execution of a decree 
against the ostensible owner as his property, a person 
claiming to be tbe beneficial owner is entitled to come 
in under s. 311 of the Code of Civil Procedure and 
object to the sale. Asmutunnissa Begum v. Ashruff" 
Alt, I. L. It., 13 Calc., 48S, followed. Aedt'i, 
Gajti r. Dukne . I. L. R., 20 Calc., 418 

381. — - Civil Procedure 

Code, ss. 293, 311 — Rateable distri but i on 
of sale-proceeds — “ Decree-holder.”-- A person who 
is not entitled to come in under s. 295 of the Civil 
Procedure Codo and share in the distribution of the 
sale-proceeds is not included within the term “ decree- 
holder ” in s. 311, nor is he entitled to apply under 
that section to set aside the sale. Deboki A ur.don 
Sen v. Dart, I. L. R., 12 Calc., 294, and Lakshtni 
v. Euttunni, I. L. 11. , 10 Mad., 57, referred to. 
ClIAlTliAT-AT SIA'GH V. JAVVKVH PBOSAD JdtJKEEJEE 

[I. L. R., 20 Calc., 673 

382. — Civil Procedure 

Code (18S2), s. 311 — Application to set aside a 
sale of a tenure by a purchaser from the judgment- 
debtor prior to attachment. — A person who claims 
to be a purchaser of a tenure prior to attachment 
from a judgment-debtor whoso interest in the tenure 
has been sold in execution of a decree for its own 
arrears of • rent is entitled to apply, under s. 311 
of the Code of Civil Procedure, to set aside the sale. 
Asmutunnissa Begum v. Ashruff Alt, I. L. It., 15 
Calc., 4SS, distinguished. Attehova Dassi v. 
Pc i)iio Loams Momjol 

[X L. R, 22 Calc., 802 

383. — — Civil Procedure 

Code, s. 311 — “ Decree-holder ” — Attaching credit 
of application to set aside sale.— An attaching 
creditor is not a "person whose immoveable property 
is sold ” within the meaning of s. 311, nor does he 
come within the words “the decree-holder” which 


SALE IN EXECUTION OP DECREE 

— - continued . 

17. SETTING ASIDE SALE — continued. 
appear at the commencement of that section. Tbe 
term "decree-holder” in s. 311 means the decree- 
holder who brings tbe property to sale and not any 
decree-holder. Asmutunnissa Begum v. Ashruff 
Alt, I. D. It., 15 Calc., 4SS, referred to. Lakshmi 
v. Eultunm, I. L. R., 10 Mad., 57 ; Ajtidhia Prasad 
v. Rand Dal Singh, I, L. if., 15 All., 318 ; and 
Sorabji Rdalji v. Gobind Ranji, I. D. R., 16 Bom., 
91, dissented from. Chairapat Singh v. Jadukttl 
Pro 'ad Mukerjee, I. L. if., 20 Calc., 673 ; Clark v. 
Alexander, 1. L. R.,21 Calc., 200 ; and Rar Bhcjal 
Das Marwari v. Ananda Ram Martcari, 2 C. TP. AT, 
126, distinenisbed. Mjtc.voi n i Dassi c. 
Mohsiothanath Bose , 4 C. "W. N.,' 542 

384. Civil Procedure 

Code ( 18S2 , as amended by Act V of 1S94J, 
s. 310A — Judgment-debtor tinder decree on mort- 
gage passed tinder Transfer of Properly Act, s. SS 
— Effect of former application by other judgment- 
debtor under s. 311 of the Civil Procedure Code . — 
The judgment- debtor in a mortgage-decree passed 
under s. SS of tbe Transfer of Property Act (IV 
of 1S82) may apply to set asido a sale under tbe pro- 
visions of s. 310A of tlie Civil Procedure Code (XIV 
of 1SS2, ns amended by Act V of 1894). After tbe 
rejection by the lower Court of an application under 
s. 310A, judgment-debtors other than the applicant 
made an application under s. 311 of the Code. 
Reid that tbe present application under s. 310A 
was not barred by reason of the proviso to that 
section. AsHBur An Chowdhet c. Net Lai, 
Saiitt . . . I. L. B., 23 Calc., 682 

385. Code of Civil 

Procedure (. 1SS2J , ss. 310A and 311 — Meaning of 
the words, "he shall not be entitled to make an 
application under this section” in the proviso of 
s. 310A— Civil Procedure Code Amendment Act 
fV of 1S94J. — The words “ he shall not be entitled 
to make an application under this section” in tbe 
proviso of s. 310 A do not mean merely “be shall not 
be able to present an application” under the section, 
but tbe word “make” means’ “carry on” or “pro- 
secute.” In a case where, after an application under 
s. 310A of the Code of Civil Procednre, another 
application was made under s. 311 of the Code, 
the applicant was not entitled to have tbe benefit of 
the former section. Bajeneba Nath Hat/dap. o. 
Niibatan Mittee . L L. R., 23 Calc., 958 

386. — Civil Procedure' 

Code C Act XI r of 1SS2J, s. 310 A— Right of a 
mortgagee to the benefit of s. 310A. — A mortgagee, 
being a party to a suit, objected that the mortgage 
premises had been attached and sold in execution 
of tbe decree, and applied to have the sale set aside 
on payment being made by him under Civil Pro- 
oeefluro Code, s. 310A. The purchaser was tbe 
decree-holder. The application haring been refused 
by the Courts of first instance and first appeal, 
tbe applicant appealed to the High Court. Held 
that the appeal was maintainable, and the appellant 



( 6323 } 


DIGEST OP CASES 


( WU ) 


BALE IN EXECUTION OP DECREE 

—continued 

1? GETTING ASIDE 8ALE— ■cow/iaae.f 
ISM entitled lo the rslief right. Sti»mil 
Ait*>s*ab r ArraTHoitxi PllXtl 

[L L. IL.21 Mad., 410 

387. CinJ Proetdnn 

Code (let A/I «/ IS82J.I 310 A— Salt n erera. 

It on of morlgaye-Jforto—Jffltfaltea ly mort- 
gagor under t 31 OA, Cinl rrort-lun Co rfe— 
T«»»/»r »/ Property Art (IP of ISS2J, i 104, 

Butte framed under— Cirtl Procedure Cede Amend- 
ment Art (V of 1*94) —41*1 1 by the Full Jlcrrh 
S 3I0A of the Cis.l Procedure Code (Art MV 
of 1682, u amend.,! by Aft 1 of l* 1 *!) dor* col 
apply to nice of mortgaged Property on Ur the 
IlMifn of Property Aft (IV ef 1491) The role* 
framed by tie Jiuh Court (CircaLr order Xc. 13 
dated 27th April 1602) undir the prom one of a. 101 
of the 1 ranefer of Property Art do not mete * \J0A 
»pj lieahic to aueli wire Atiruf Al ■ < loerdlry » 
bet Lot balm, I L It. 33 Cole 6S3 orrrrulod. 
Pat* Pan S.ualji » (li»i Lai 4 L R 19 1IL 
2»3, dau-nted from. Quart — It hfthiT * rote by 
the High lo rt under * 104 ef tie Tranefrr of 
Property Art making a. 310A of the flnl Procedure 
Code ip) lirsblr to mire of mortgaged pro petty under 
the Mil Art »ojI! not be ultra tint hint Xatr 
lUfT r Kill Cnuuis Rim 

tL L. n.. 23 Calc, 703 
2 C W 333 
1 St* Disanm Money l.or » TLucmiti !!»*« 
t*a-W N„ 474 
where thli duo h explained and where it *u 
held tint *. 104 of Tnoifer of Pro rn-rty Art ie an 
enabling paction and the rulee made by the HLh 
Court (Circular order Xo. 13, dated 57lh April 
3802) under the pnwLmfl of e. 1P4 do bot holt 
tho applicability of tLo Code of Cirll Procedure at 
regards niff held in execution of mortgage decreet. 

•Crnl Vroetiurt 
SIOA-RtgU i, 
-lo kattontrnrttd 
contracted 


Cod, (Act SIP of 1813), t 
apply under Hi fiction— Ptrt»n 

to fwreloit land — A . peraon wj 

to rurclnue land, nr an intercut in Und. dor, ',irt 'by 
ruch contract become the owner to equity of ,och land 

ft ‘t Bl ‘ h * rnn,t r 0t Prn P^y Art, 
IV of 183 ) lie bai a penonal right again* bla 
? *”***** B0 “ c * of b ’* «■** to 

comjxlthc latter by a euit for epecifle performance to 
^rfom bu contract • bnt he Lm no direct „gM orcr 
the lamb J/tld accordingly that a nennn 

«*y»ct»d to porchaac certain Lad which «u 
ft mortgage and wii fold in execution b . 

H«Ss'4H5 S3 
iiSSiSSSSi 


BALE IN EXE 0 DTI ON OF DECREE 
17 BETTING A«IDE SU.F .— tonUuntd 


frlrolt furrlanr t f property told <* ritt-*Ue)t . — 

A j-twim who Ua» p-mWwl jiroperty which It after* 
ward, to' 1 in r xrcutlon of a decree o' uin«I ag-tlntl 
hit TrniUrc it not entitled on Ur a. 310A of tht 
Cull Proerdore Cole t * hare the exceulVw tale art 
attic. KiwciiatPaa I)ro»w» » lUcmiiiAi 

(L L. IL, 23 Bom, 4 BO 
3 DO. ~ - C.til traced te. 

Code. 3692. t 310A-It'}l I ofltnemudar la apply 
to ml an it etlt — A brnamLIar i f a perron «!*»* 
imuiorealla property Ie toll hte a right to apj ly ti 
late the nle art atiie on Ur . 3101 cf the Cole of 
Uni l’roecdoft. ItAtl Potttua e. I i* Katsnsi 
Pour ik . 1 C. W.K.. 135 


3DL ■ ■■ ■ " ■■ Clril PrvrtJtrt 

Code (Art XI P of H*2), t 310 l— Application 
to mt atilt tell If pnreiaete from July me Hi- 
de Her eyfltr auction tilt. A parebiter .1 a prirate 
ul. from the Judgment-debtor after aale in etcectioa 
hat lo /teal rlitfl to male an application under 
a 3101 of the Cull Piueedarr Code lilltat 1UW 
r LttatlU* . . 1C. W.N.279 

302. ■ Cirif lVoeedure 

Code (l‘iS3), t 311— 1opImt.au ly ptno u not 
p-itlu l» dm ret —Land haring Urn add la cxeca* 
lion of decree, one eLin ing that It had hem teU by 
the jn Igment dibtor henaml for him appl rd that 
tho etle he cancelled qoder a. Sll II* »u not 
a party to the decree, and ea that ground hi* 
prtiti n wu diimlftcsL II -I I thtt the Jaet of the 
petitioner being a atrangrr to the decree did not 
pnclod* bun from o’ taining the relief taught trader 
a 311 Timkaita ILwra e Miaintia IIiimti 

[LLR, 10 M»d^ 167 


393 Cinl Pneuiur* 

Codt (! *>&),§ m— Application lo ill at, it tail 
it ex*eafi*»— ttia la jnritdu-hon of Court to 
mil— C.nl PrortJurt Coat e. 320 -Held that in 
an application nnder • 311 of the Cole of Util Pro- 
cedure to *et atide a aale In eiecnlmo of a decree. 
It L not competent to the applicant toraiae, ur 
lo the Court to entertain, asy plea to the JnnalieUM 
of the Court ex tea ting the decree, u, fur rumple, a 
plea that the prop- rtr »oId. or part of It, Wat 
admiral aul ou.bt to lure been toll In accordance 
with the provUlone of a. 320 of the Cede bnt an 
r.iaaxt r. Aohx All Kbi» 

IL L. It, 18 AIL, 141 
391. Apparition la 

ml and* mil— ‘IrounJe rhrl atom awry la fate*. 
— A Court to which an application nod*r a 311 of the 
Code of CVtil Procedure, to act anide a aale held in 
execution of a decree, L made, ie limited to the 
ground, pet forth In that aection. I f tha Court faila 
to find both a material Irrrgolanty in publuhlng 
or eoodoeting the aale t- geiher with con»«'iactil 1«« 
to tha applioint, it L bound to d ftniai tha ap- 
I licatmn and confirm tba aale It cannot uc uide 
the aale upon other ground, not pleaded by tha 
applicant. TateaduU Ban I Blau T All mad 
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Mu win, I. L. H.. 21 Calc.. GO ■ L R.,20 I. A., 
176, and Shinn Regain a . A oh <’ Alt Kh an, 1. L. 11 , 
lBAU., 141, referred to. Harbaxs Lat. r. Kuxdax 
Lab . . . .1. L. R , 21 All., 14.0 

395. Cirri Procedure 

Code, s 311 — Person whose property has been sold 
— Mortgagee — Transfer of Property Act (IT of 
, 1SS2J, ss. SS S7 — The mortgagees of a certain tenure 
^obtained, on 11th September I8SI, under's. 81 of 
tue Transfer of Properti Act, a decree for foreclosure, 
which declared that, on failure to pay the amount 
found due, the mortgagor’s riclit of redemption 
should be barred oa 11th March 1SS5 ; this time was 
subsequently extended on the application of the 
mortgagor to 30tli April l’8So. On the Gth April 
28S5, in execution ot a decree for arrears of rent 
obtained by the superior holder of the tenure ncainst 
the mortgagor, the tenure u as sold free from incum- 
brances. The mortgagees applied under s. SI1 of the 
Chil Procedure Code to hare the sale set aside 
for material irregularity. Held that, under s So of 
the Transfer of Property Act, the mortgagees had 
such an interest m the property as brought them 
within the words of s. 311, “person who-e property 
lias been sold,” and entitled them to male the 
application. Bakbtal Cn under Bose ©. Dwarxa 
Nath Misser . . II. It., 13 Calc., 340 

398. Bight to have sale set 

aside as against bona fide purchaser— Ques- 
tion of right hoic to le determined — It cannot be 
laid dou u as a general proposition of law that under 
no circumstances can a sale in execution of a decree 
bo set aside as against a bond fide purchaser for valu- 
able consideration and without notice In a suit 
brought to set aside such a sale, it is for the Court to 
determine whether it nil! be in accordance with the 
principles of justice, equity, and good conscience 
that the sale ought to be set aside or not Annul; 
HrE r. Nawab Baj . B. L. R., Sup. VoL, 9 11 
S. C. Abdul Hte v. Kavab Baj 9 TV. R,, 198 

397 . Evidence of irregularity 

— Objections to sale-proceedings. — Where •objec- 
tions to sale proceedings are presented by judgment- 
debtors, the Court ought to make a careful ini esti- 
gation into the circumstances attending snch sale, 
aad not rely on the mere report of a nazir. Sookh 
Baj Singh v. Tuffazzool Hossein 

[2 N. W., 142 

398. Binding as to irregularity 

— Cii 1 1 Procedure Code, 1839 , s 236 — Material 
injury. — On an application to set aside a sale of 
immoveable property in execution of a decree under 
a 256, Act VIII of 1859, before ascertaining whether 
any substantial injury has accrued to the debtor, 
it was held that the Court must come to a distinct 
finding that there has been an irregularity in pub- 
lishing or conducting the sale. Parbdttt v. 
Gibdaree Lal . . 6 TV. R., Mis., 125 

399 . Objections to sale being 

made absolute — Cieil Procedure Code, 1859, 


SALE IN EXECUTION OP DECREE’ 
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17. SETTING ASIDE SALE — continued. 

ss. 236, 237 . — Objections by the judgment-debtor to 
sale in execution of decree being made absolute could 
bo raised and disposed of only under ss. 256 and 257 
of the Code of Civil Procedure, under which a sale 
could be set aside on the ground of material 
irregularity in publishing or conducting it. Nil 
IvOMUL CnUCKERBUTTF V. SHAMA SOONDUREF. 

[6 TV. R., Mis,, 46 

Virsingappa bin Baslixgappa c. Sadasiutapea 
Appa Golkuandi . . 7 Bom., A. C., 74 

400. Ground for setting aside 

sale — Allegation of having no interest to sell — Sale 
hy representative of debtor. — An alienation by a 
representatiie that lie took nothing from the judg- 
ment-debtor, and that therefore the sale coni eyed 
nothing, is an objection which must be raised before 
the sale in execution, and is not a ground for setting 
aside the sale for irregularity. Chowdhrt Wahfd 
A Li r. Jtoiafe . . 6 TV. R-, Mis., 116 

401. Civil Proce- 

dure Code (1SS2J, ss. 3tl and 224 — Omission to 
transmit certificate to Court executing decree . — 
The omission to transmit to the Court executing the 
decree the certificate required by s 224, Civil Proce- 
dure Code, is a mere irregularity which would not 
vitiate the sale. Abbubaker Saiteb r. Mohidrv 
Sahkb . . . . II, R., 20 Mad., 10 

402. Insanity of 

Judgment- debt or intervening before sate — Necessity 
to prove substantial injury — Cirri Procedure Code, 
s. 311. — A suit was brought hi 7~ to have it declared 
that the sale of his pioperty in execution of a decree 
was mid owing to the fact that subsequent to decree 
and prior to sale bo bad been declared insane under 
Act XXXV of 1858. Die second defendant was the 
auction-purchaser. Held hi Best, J., that objection 
could be taken under s. 311, Civil Procedure Code, on 
the above gronnd before th- sale had been confirmed 
and certificate granted. Held by Subbajianta 
Aytae, J., that these facts onlv amounted to a 
material irregularity within s. 311, Cii il Procedure 
Code, and that the plaintiff "must proi c substantial 
injury. Narataxa Kothan r. Kali ana sundaraxi 
Pixlai . . L L. R., 19 Mad., 219 

403. Omission to 

male attachment. — It was doubted at one time 
whether a sale conld be set aside by reason of an omis- 
sion to attach the propertv. Jowhpeooz ZtnntA 
Khan c . Banee Madras Nun dun 11 TV. R., 226 

404. Civil Procedure 

Code, 1859, s. 201 — Sale without attachment — 
Irregularity. — No sale in execution of a decree can 
take place, eithcrofmoieableorimmoieablcproperty, 
under the proiisions of Act VIII of 1859, without 
previous attachment, and a sale without prior attach- 
ment is illegal. The words “attachment and sale” in 
s. 201 must bo taken together, and not distribntii ely. 
LucmiEEPUT r. Lekbaj Bor . 8 TV. R., 415- 

405. — — Sale of property 

without attachment — Decree for money — Invalidity 
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of tote — C nil tren&on Code. Ci XXX and 
, 2of — A regularly perfected attachment is an 
essential preliminary to aalea in execution ol simple 
decrees for money and where there has been bo such 
attachment anv sate that may hare taken place 
u not a mply i oidahle, hot de facto Told. Manacio 
Drsrr r Booia Nath Dicarr 

[112,6 AIL, 88 

400 Effect on tale 

vken confirmed of tie alienee of attachment —After 
a tale ha s been confirmed and a sale-certificate granted 
to the purcb&iT the rale is not to be considered aa 
a nullity merely by reaKra of the absence of any attach 
meot Sharoda Monet Murmonet v TPbosia Moyee 
BsrWOKfe 6 IP J2 5, followed, Maiodeo Embry t 
Ebola Mali ZHeli/, I L £., 5 All 66, dissented 
from Kubobt Honci Dot c Madam to Mcjai 
far irojsnr X. L. B., 18 Calc, 183 

407 0 mtttt eu to 

attach properly tenant t imt — Sale «r« Hoot attach 
oieaf — Properti already under attachment at the 
am. of the creditor to enforce part of a debt 
accrue 1 due in amort a_e transaction at an tarlcr 
period wai told in satisfaction of bt< decree for in 
stalmenti tu‘ scqucutly lne by the tame dcotor A 
second attachiuc-t would hai e been s mere formality, 
snd wss no, material to the ralidity of the sale 
DosmiT Isaviaoit Jagjwasdas 

[I. L. R, 15 Bom, 222 
I*. B-, 18 L A, 22 

408 — Jllsrln.if 

before Jmdymemt— Termination of attachment— 
Sale is excewfioa— Matenal irreywlarity iw pnbUti 
i»y Orroadae/ny tale mthent attachment— It aterr 
—Cml Procedure Code « 311 4S3 —The plaintiff 
instituted a soil against defendants for recovery of 
money and precious to judgment that Is, on the 
Eth of Jan-arr 19Sv applied for, and on the Itth 
obtained an ord~r 'or attachment of several honsci 
and premises beloncing to defendant, and such attach 
mint wss mad* The suit was dismissed, bnt eren 
tuaTly on appeal it was decreed but the attachment 
was never withdrawn Plaintiff thru applied for 
execution of b s decree and his application seas 
graoted by an order directing that the property of the 
judgment Jett or should be no ified for sale on the 
1st February 1S97, and accordingly on the 21st 
December IS-0 a tale cot if cation was usned The 
judgment-debtor twice applied for postponement 

i . , tut , 1 * *PPl»eations were refused, and the 
, Pi*** 00 the date fixed. The judgment 
debtor then objected to the confirmation of the sale, 
urging that the property sold was never attached in 
exeCTtioo of the decree and the attachment pronoun 
**? h'ftuctnoas, because afterwards 

7J? by the Court cl first In. 

a ***** ^ b"n several other irregularities 

zssb 1 , «t* a* < 1 .. 

S^-l.1 ^ ?nUna ™- ‘he property had been sold 

P™Wu«mf»absUi.ti*] injnry 
? ortrrohnl the objection c^ 

firmed the sale. On appeal by the [udpmeuWto 


SALE IN EXECUTION OF DECREE 

17 GETTING ASIDE SALE— coafiaa/i 
Meld {.Lowing MahodeoZlnbey cJl beta ^atkDiciit, 
1 L.E ,5 All , 65, that a regularly I'crfecteJ attach 
mentis an essential preliannary to tale* in execnt-On of 
decrees for mouey , and where there has been co such 
attachment, any sale that may hare taken place is not 
simply voidable, tut de facto void and may be set nude 
without any in in ry aa to substantial injury being 
sustained by the judgment -debtor ftr nant of a 
Talid attachment, and that an attachment before 
judgment like a tempo-ary jnjunctl n becomes 
/nnctm iff etc, as soon as the suit term nat<«- I ur* 
ther, that the jhrasi a ma'crial ire galan'y in 
publishing or conducting” in the firs' paragraph of 
a SU of the Code of Civil Procedure fboald be Jiber 
ally construed and tha» absence of attachment of 
property at the t me of sale thereof is “a matcml 
irregularity/ attachment bung the first s-ep which 
a Court in executing a simple money-decree has to 
take to assert its authority to bring p* p»rty to c -m 
pul»o-y sale 1 aw Chasd t I’rtAM 51 at 

[L L It, 10 AIL, SOS 


400 — Om man to 

attack property —Decree o» merit] aye — The ©mis- 
saiu to cause an attachment to be made ia extent on 
of a decree for the real xaiion of a mortgam-deb* does 
not affect the vslid.t r of a uL of the rrwrtga.vd pro 
petty in eieeuri n of such decree Tocorsl Dhbia 
e SniaCHayDBarsLCHOwunritT 

[L L. IL, 21 Calc , 639 
Mcsurn hue c SrnsAMAsiA Arras 

CL la R , 18 Mad, 437 

410 ~ Sale •• tteen 

fioa held sa pnrinanee of am attack nett made under 
a trrony ttcltOn of Civil J’ncedorr Cod'—CiTll 
Procedure Code tt 2»$ ani 274 — Irregularity sa 
at a hmernt — Meld that a tale of the mortpsaee’s 
ngh's under a root gage duly held acd confirm'd WAS 
effect usl to pass the mortgagee’s ri Jits to the nuetioa- 
purchascr, even though the attachment subsequent 
to which such sale was htld might have been made 
under a wrong section of the Cola of Civil Priced ore- 
Rallntkna v Mamma Bib,, I L R, 5 JH, 143 
L A, 5/ A, 192, II aha dm Dairy v MHola A alt 
Dick it, I L R ,5 Alt, SS, RanCianJt Pitcim 
Mai, I L R ,10 AH, S06 , and Karim .*-■•»» r 
Pkal Ckani, I L £' 13 A 1 , 131, referred to 
Snro C nA bat Lax c Snio Sewax Lax 

[L L H», 18 AIL, 409 

411 Sale ediest 

precion) attachment — Matenal trreynlantf — Meld 
that the absence of an attachment prior to the sale of 
immoveable property in execution of a decree amounts 
to no mine than a material irregularity hut u cot 
sufficient, unless snbstantisl injury is earned thereby, 
to rit late the sale Ram Chand v Pitom Mai, 
X Z, £, 10 All , 606 , Ganya Praead v. fay Eat 
Mae, I. L JZ, 11 All , 333 . Mariana Lai v Knndan 
Lai, Weekly Notet, All, 1S9S.312, and Tmiaduk 
Raenl Kkan v Aimed Martin, I L. R 31 Cate « 
65, referred to. Maiodea Embry r Riolonali 
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SAM3 m EXECUTION OE EECKEB 

— continued. , 

17. SEITIXO ASIDE SAlE-».»«<i- 

auto, r. i* *, -o M . « “Ea AiSaii 

bhsak *. Bhobanath . . A. i- > 

- Irregular at m 

4z } 2 " t Civil Procedure Code, 1S59, s. 
iachmcnt— i immoveable property by a Court 

Tbe attachment of immo F A J before the 

other than that which passed the 

decree had been sent to it “r ween ^ ^ bein „ 

sale subsequently eVocedurc prescribed 
made in strict obs . SnxnvuTOOi.xin 

by - ^aSoJg^D*" - sw.b.,310 
Mekdea v . Goon keneck Mokee 

Mookta Keseee Bebee t. I 7 ' w B j 267 

Debee • * ' Be cheeebet 

See Mooetaeeseee Debia ^ ■ w -.R.,137 

Siege Dodger . • * ’ Siege * 

Upholding on review LechMEEPE^ ^ 388 

51 00 K.TAKASHEE Debia • 

Process issued 

413. - 1 
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SALE IN’ EXECUTION OE DECREE 

— continued. 

17 SETTING ASIDE SALE-cor.rin«ed. 
ascertain ^all ttat tte Court considers it -nt-aHor 

St. anVtheCI Sg 

debtor that no debt exists, the Couryu m ^ 

should abstain from proceeding to sal 323 

Abhesing Mere . L L. R., * 330 


_____ XTOUCSa 

simultaneously and «^succe w’^^ent ' “and sale 
moveable F r0 |” t J' ® ivc i y or simultaneously ; but in 
nmr be issued su mouerty, process of altach- 

rognrd to successively ; 5 but if 

ment and sale sho attachment has oecn 

issued simultaneously, and th lamnt;on issued as 

made bond fide, nnd the sa e p thirty days 

required by irregularity is not a 

between it and ^ ‘ BC tting aside the sale, as no 
sufficient ground for »ctt 8 ^ ^ dcbto r thereby. 

material injury co "' d Beoio Gobied Suaha 
Heeo Soob-debee Debia t. B ^ b., Mis., 12 

Irregularity 

414. - — 'f, , Procedure Code, 1S59, ss. 295, 

attachment— CnO ^ ^cation made to a Pimdpal 

£59, 256— On an PP £ a decree against a 

Sudder Ameen for e«c in a different dis- 

judgment-dehtor s estate a prohibitory order 

trict, that functionary cause p th tough 

under s. 235. Act VIII ^ t 
the Judge of the other r. g _ ^ fte ctl0ns 
further procedure, tt ncbmont, the propeity was 
following, or further certificate under s. -o9 

put for sale and purchase , the sale mas 

fess arSEw J£ - ;»« g-KE 


Irregularity in 

. ^ 16 'rZdificaUonof sale and attachment— Mis- 
issue of notification j _ Beforca sa i e j 3 confirmed, 
conduct of decree-h • 0 f the sale 

fer wkstk tint 

! ° r x wst* in s*;.’* »««• 

C ta toj ? «T to <»fr ?. proved. 

Sinara.™ SnrQH e. »™““ Mis., 9 


415. 


attaclwent— Attachment of ^ -^"'Jana'ticr. of 

Code, JS77, a prohibitory order issued 

sale.- A decree-holder, n dlire Code, attached 

under s. 268 of fl * debtor. The person 

a debt due to “ 1S : Applied, under s. ~<8, to 
saved with the ordc api tha t thc appli- 

bavo the attachment r^ove^ un(lcr fc 27 S, that 

SX tort.! n.V»‘t» •»«” "" “ ‘ ’ 


Irregularity in 

Serl o3G iid^-Purlhas^of } property ly ^ 'decree - 

K'ssrssr 2a& a *«• «*«« 

i ? (Iff awarding him R925 to be attached, and, 

So. e. M, ActMn Of «9,» = . «. P ? j;; 

order had not been ser ^ BCr ,’d in accordance 

prohibitory *1* =■ A t vill of 1859, was 

uiththcpiOMsiousofs 36,A\ct mi C vc- 

to ,n bave jS 

the plaintiff’s decree, but tiff’s decree! 
appointed n manager t P „ « W ed to bid 

Ttat a decree-holder ougW ' oC K s decree, 

and purchase at a salo l obtained upon 

without an order of Court prciiously o Ene Visli 
notice to the judgment-dcMm ^ 

. Courts regarding sale in exeemvo 

Irregularity in cusseA ® A ^ Dn ^ E c %% 0 : 14 W. R, 400 note 
■Chil Procedure | [3 B. 1 >. B., xi. w.., ^ ^ 


Irregularity in 


*okv a nud M ODtamca a uiuhc; ------ 

185?,*. Court of the Principal Sndder 

SSTtt. sS ” Court tie W- tow 
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SA U IN EXECUTION OP DECREE 
-coni need 

17 sirmo A fc ior ‘>ale— 
and ordered a new tml On the 6tli May 1SC6 the 
District Judge affrro the decree of the Court of 
fir»t instance On the 3rd December 1SCC the High 
Co irt again itt aside the fudge's decree and order d 
a new trial O I tl e 1 Ith J an nary 1 8i 7 the District 
Jndj.c span art nued the diiree of the Court of first 
instiii ce and i o appeal being preferred the decree 
became final Ihc decree h Idem had in the mean 
time taken proce editi-s to cxccutC the decree dated 
the fcth Mar lbC6 and from time to time and finally 
on t> c 7th ho Timber lb"U they renewed these pro- 
ceeding in each Instance rrfmir g to the decree 
dated the 6th May 1806 even after it was set as de, 
and tl e deem dated the 14th January l k C7 passnl. 
On the last appl cati n a sale of eertain itnm veable 
property btl lining to K was or I red an I took place 
on the loth lebn are 171 A ot jected to lb* con 
firmatiotieiftlics.il o th groan Inf the irregularity 
in theapjlicietion bat kio jectioi i were di-oil wed 
and the aale was confirmed He broight a suit to I 
recover pi sa ion of the pn perty from the auction 
purchaser en tb prom 1 tl at thi sale was a null ty 
Held per '•TtTiRt CJ and PfAkiuu Iex’VEB.and 
Siawkie JJ that tl e aaleou 1 1 rot to be. ait aai Ic 
as th re g lar ty ir appl I g for execution of the 
decree dated the etl May ItGt waa an irregularity 
which d d i ot prejudice, the ju lgmint- let tor 1 tr 
OiDVtEio J That with reference to i 257 Act 
\ 111 of lBo the auet was not maintainable Unazi 
c kipn lustra 1 LE ,1 Alt , 212 

410 Irrejulontg sa 

attachment C nf rotation of cate — <J> jection that 
property t» aot I allt to attachment— t r,l Proce 
dare Code JS52 „ 2~» 311 312.- Held that an 
ol jection made bv oie whose pn perty <n atticl id 
and sold in esceut on of a decree for the |iayment er 
moi ey for the j-erformance of which he had become 
a surety that he was no party to the decree and bis 
property was i ot liable V be attached and so) I and 
therefore the sale was msalid was oot an objection 
entcrt.mable under s 311 of the Civil Procedure 
Code and was conseque ntly lo ground for aett ng 
as le the sale under that section especially as it was 
j referred for the first time on appeal and n ortoser 
m gbt hare been taken under a 279 at the time of 
attaelmqpt when the oajeetor woull hue ladhia 
remedy as therein presided lira Lai r Kimu 
I la It., 7 All., 385 


420 — 

l-crf, other than (lot hgp, 
bolder u not precluded from t 

mmt-deblor’* property in 
n crily because he haid a 1 
ties. A sale therefoVe is 


TC . . . * m> p* rt y 

theeated la th* bon it 

421. 

perty of third per, on 
reduce Cade 1459 f 
oecreo traosf cr* to ft, 


itldwas 

r 


Sale of pro 

liberated —A decree 

akmg any^fhisjudg 

on piftecular propel 
•• 1 able to be act as i 
1 other than that hyp 
SautT IIOMXis 
[4N 17,8 

— bate of pr 
it of n\t— Civil 1, 
—A sale m executioa ■ 
nothing more the 


SALE IN EXECUTION OF DECREE 

—cant, nerd 

17 SlTTUeO AMDF fcALF— eonfiswee? 
the r glits and interest! of the judgment-debtor at 
the time of attachment and aale j and a. 252 of Act 
% 111 of ISM) dnl n<t prohibit an enquiry Into 
tho extent of thoaa rights or declare the owner 
of the property attarheil in execution of a ‘decree 
Panel against a third party, incompetent to Assert 
his elalm by nit The isle of mo* cubic property, 
belonging to a third party in execution of a decree, 
was not a mere irregularity within the mrntiiog of 
a 252 and the owner of the property so sold was 
cntitl d to sue for its restoration, or for damages 
bum •'CbdxbDiisc IUiizbu Bruit 

[8 N •W., 283 

SIoniwrwD lioLoiu r Avul HznAtnAs 

[0 W n ,118 

422 Sale of portion 
of tenor* under decree for rent - s lie of Other for 
Uon under mortgage decree — "here decrees for 
arrfara of rent had been o‘ tamed by fractional share- 
holders in a tenure and in execution thereof a m icty 
of tbc tenure had been sold. It appeared tlutt the 
ether moiety bail hern sold at th same time in exe- 
cution f a me rtga^c-dc cree a cam it aomc of the in lg- 
inert debtors in the rent amts on an ol jection being 
takiee to the confirmation of such aale on the ground 
thut the whole let are should bare been told Id execu- 
tion of the rent-dccr'ca. Uel I that all that the de. 
ercc-hcldcrs were enti led te> hare sold was the right 
title and interest of their jodgu iut*d htora,and that 
thev were in the poaiti n of ordinary credito-s lsating 
00 lien on the tenure and that eo isrqnoitly the 
mortgagee being entitled to enforce hie lieu- at. shut 
the mo cty covered by his mortgage the isle of the 
remaning moiety in astisfsrt on of the rcnt-elfCrrcs 
was a 1 00 1 sal raid could not be let ssid Hours 
nve> Coomxic Derr c lltXB* Hones Coo-tdoo 
Iihabzswakt Duke c Oopsi 1)*s DtTr 

[L L. Ih, 7 Cule, 723 

423 - Sa’e of srio # 

tetnte ichere a portion woo Id inf ice — A Subordinate’ 
J edge on the application of a judgment-creditor, 
ordered the attachment and salt, of an In hgo concern 
cons sting of see eral fsetonn and fixed the* th March 
for the aale bhortly before the elate so fixed- be issued 
a direct ion to the District Judge a nar-r that the sale 
should be effected In pvrtio is to be so d lee succi-ssi n. 
Lpon this the District Judge removed tho execution 
proce tilings to hla own Court, and issued a t obolean 
declaring the f-ubordinato Judgc’iordernull and void, 
am- ordering the property to he sold on the day fixed 
in one let This was ace rdingly done. Held tliat it 
waa entirely wl hin tile Subordinate Jud^rta discre- 
tion to direct that the property should be sold In 
^notions, even. UiAo/tb- <>. W. twi, aJfAidujl<m pro- 
claimed at an entirety Bild that, as it ladamage to a 
perwn to have bis whole property leldagalnstbis will 
to satisfy the claims of a creditor when the tale of a 
portion would tufl.ee, the irregularity Committed by 
the District J edge caused material injury to the 
judgment debton Abdooi- 11ie r MaCHAE 

[23 W 15,1 
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SALE IN' EXECUTION - OF DECREE 

— continued. 

17. SETTING ASIDE SALE — continued. 

Confirmed ou review, Mobgan v. Anuoor. Hte 

[23 W.R., 393 

424. — - — — material irre- 

gularity in publishing or conducting sale in execu 
tion — Objection that property sold was not legally 
saleable— Ctul Procedure j Code, 1832, ss. 244, dll, 
312. — An objection by n judgment-debtor to a sale 
in execution of a decree on tbe ground that the pro- 
perty which was tho subject of sale was not legally 
saleable, is not a matter which can bo cntcitained 
by the Court under s. 3 11 of the Civil Procoduie Code, 
so as to afford a ground for setting aside the sale on 
-account of mateiial irregularity in publishing or 
conducting it. Pam G'-pal v. Khtah Pam, I. L R , 

6 All., 44S, and Janli Singh r. Ablalh Singh, 

J, L. P., G All., 393, distinguished. Per Mabwood, 

J, — The expression “ conducting the sale,’’ as used in 
s. 311 of tho Civ 51 Proceduio Code, does not include 
any proceedings unconnected with the actual carrying 
out of the sale, but refers to the action of the j 
officer who makes the sale, and not to anything done 
antecedent to the order of sale. Olpherts a. At aba- i 
hr Pershad, L. P., 10 I. A., So, refen ed to, j 
Ramchhaibae Mise i. Ilrcnn I! bag at 

[I. L. R , 7 AIL, 641 i 

425. — — : Device Jor sale 

of mortgaged property and far costs— Attachment 
and stile of other property for x-hale amount of 
decree — Suit to set a tide etecuhon sale — Civil 
Procedure Code, 1SSS, ss. 311, 312 — Finality of 
order in execution proceedings. — In execution of a 
decree op a mortgage-bond, for the sale of the mort- 
gaged property and for the costs of the suit, amount- 
ing to HI, 003, certain houses were attached on the 
30th September 1S81, which were not part of the 
mortgaged property . On an objection raised by the 
judgment debtors that tho decree was by its terms 
executable ouly against the mortgaged propel ty, tho 
High Court on appeal decided, on the 6tl\ September 
T.S82, that the houses were not liable to attachment 
and sale under the decree. In the meantime, on the 
loth June 1382, the houses had been put up for sale 
and purchased for R500, and the sale had been con- 
firmed on the IGth August 1882. lhc judgment- 
debtors brought a suit against tho purchase! to set 
aside the sale, on the ground that the houses were not 
saleable under the decree. Held that the decree, in 
regard to costs, was a decree made personal against 
the judgment-debtor, and conferred a right upon the 
deeiec-holdei to tale out execution for the recoi ery 
of those costs, not only against the property mortgaged 
in the bond, but also against the person and other 
property of the judgment debtor. Per OedtieIiD, J . 
(Maiuioob, J, doubtiug), that tho attachment and 
silo in execution of the decree were l.ihd, inasmuch 
ns tluy were made in respect of the coats as well of 

.the principal and interest decreed. Per Maemood, 
J., that the suit w as maintainable, and was not bar- 
red by any plea in limine Abdul Pyc v. Faicab 
Pag, B. h. M„ Sup. Vol., 911, referred to Also per 
Uahbood, J., that inasmuch as the adjudication of 


SALE IN EXECUTION OF DECREE 

— continued. 

17. SETTING ASIDE SALE — confirmed, 
the 6th September 18S2 was one between the judg- 
ment-debtors on the one hand and the decree-holder on 
the other, and subsequent not only to the sale, but to 
the confirmation of the sale, and inasmuch as the 
Court was not then called upon to decide anything in 
relation to tho nature of the decree as to costs, the 
order then passed could not be used against the pur- 
chaser. Also per Mahmood, J., that it w as doubt- 
ful whether, the attachment haling been made for 
the whole amount of the decree and not foi costs, and 
no separate proceedings having taken placo in respect 
of the personal decreo azainst the judgment-debtor, 
the attachment, the notification of sale, and the sale 
itself were i alid ; but that ei erythmg that was said 
against these proceedings constituted matters falling 
under s. 312 of the Civil Procedure Code, which 
enables paities to object to confirmation of sale, and 
that therefore, even assuming that the sale nud con- 
firmation of sale were subject to the objection of 
" material irregularity in publishing or conducting ” 
the sale, within the meaning of s. 311, a suit like the 
picsent, upon that ground alone, was prohibited by 
the last pirt of s. 312. RaGIIBBIB DlAE r. Irani 
Bubsh .... I. L. R , 7 AIL, 450 

426. — Omission to giie 

due notice of sale — Material injury. — Where, in 
an execution sale, there had been some irregularity 
which left it doubtful whether the judgment-debtor 
had been duly apprized of the sale of his dw elling- 
hoxtsc, — Held that the irregularity had caused mat e- 

I rial injury to the jndgmont-debtoi, and that the sale 
must be set aside. Jotbaeain Gnu i. Goiuck 
Cucxdee Mxtee . . . 25 "W. R., 183 

427. Omission to g ire 

notice of execution — Civil Procedure Code, 1877, 
s. 24S. — An omission to give notice to the party 
against whom execution is piocccdmg, as pioiided by 
s. SIS of tho Civil Procedure Code, invalidates a 
sale in execution of the decree. In tee matter of 
THE BFT1TIOK OF RaMESSBUI DASsEE. RAMESSBEI 

Dassee r Doobgapas Cbattefjif 

[L L. R., 6 Cnlc., 103: 7 C. L. R., 85 

Contra, JIT7FASA r. JIAHOMED AkbAE GAzrE 

[2 W. R., 74 

42S.— -Omission to give 

•notice of application f»r execution . — The omission 
to give the notice required by s 2IS tf Act X of 
1877 to the judgment-debtor, on application for 
execution of the decree, officts the regularity of tbe 
sale which subscqueutli takes place m execution of 
the decree mdthc validity of the entire execution 
proceeding,, fiameisuri Damee v, Doorgndass Chat- 
tel jee, I. L R , G Calc., 103, followed. Held tkcro- 
foie where execution of a decree was applied for 
against the Ifgil representative of a deceased judg- 
ment-debt >r, and the notice required by s. 2JS of 
Act X of 1877 vvas not given to such legal repre- 
sentative, and certain immoveable property belonging 
to the deceased judgment-debtor was sold, that such 
sale had been properly set aside bv the Court execut- 
ing the decree by reason of such omission. Quart — 
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BALE IN EXECUTION OP DECREE 

— ton tinted 

17 SETTING ASIDE SALF-eoafiawd 

sufficient to satisfy the requirements < t ju»t rf Go- 


440 Irregularity >■ 

pulheationcftale—Beny Etc XLV of 1793,1 1 2 
—Briny — A suit in Iron (rtl to IS 52 to art aside id 
execution nb made in 1811 on tli e ground of irrr 
gu>anty m not a implying with tbe provisions of 
Bengal Cegulation \LV, a. 12 of 1693, for tbe | 
dm publication of the tale A summary mil under | 
Bengal Regulation VII of 18 6 i 5, liad boon j 
brought shortly after the date of tba sale by the | 
julgment- debtor, to act U aaiJe on the ground of ! 
inadequacy of the purchase-money, which auit a si 
distrusted. There wa* no allegation in that amt at ■ 
any irregulanty in the publication of »a!e It ap . 
peared fn m tbo eridence in the auit of 1S52 that the • 
notice of sale was affixed at the dwelling heme >f the 
judgmeubdehtor, the pit e where ba rente were | 
paid, but which was not part of the ritate fold It 
was not ] leaded in the emt of 1853 that there waa a 
town or Tillage where the notification could be fixed . 
aa required 1} a. 12 Bengal Eegnlation XIA of 
1793 The ■'udder Court held that there had been an 
angularity in the publication of the notice of aale, 
as it was not made within the ambit of the eilate 
sold, and set the aale aside on that ground. On tp 
peal,— Held by the J udicial Committee res emng inch 
decree, first, (hat a< it did cot appear that there was 
toy town or Tillage within the pergunnah at which 
the notification required by tbe provisions of Bengal 
Begnlaticn XLV of 1793, a 12, could he affixed, 
there had been no irregulanty In posting the notice 
at the house of tbe Judgment-debtor. so at to Titiate 
the aale , and airondlj, that eten if there had been 1 
an Informalitr tn that respect it ought to has e been 1 
objected to in tbe summary suit brought m 1841 and 
could not be opined eleven yeara afterwards Lilia 
*• Bum kiSHin Lass 8 Moore’s I. A , 427 

447 * — Irregularity s» 

ymUitafsea of tale—Eiecultoe-eal, of graepe of 
property order one ieeret- Irregularity tel dam 
aye. their mere, taro relation Code of Cinf Fro 
red ere (AH XIV of 13S2J, ,, 559 a<< £ gil — 
Tho word. “on tbe .pot where the property u 
attached” m s 2'9 of the Cud Procedure Code refer 
to each property attached.aud not to » group of seiwre 
ate pr. pcrties attached under one proce ding or order 
la one execution cue, and therefore when distinct 
propertie. are proclaimed for olein one execution, the 
omtition to affix a ropy of the proclamation i 1 each 
> !in' h . pTDP T 1 .'r ' >? “ irregulanty m the 
publication of the aale Held el n that, where there 
*° ron ?' H th ® ‘*® ilemeuta of trrfgu- 
,7 “l a, J nnd 7 a 311, it mutt appear bifore 
w nn . Mt ,*•“* * n execntion-ole that the 
mjnry complamcd cf ia the roaewatne and natural 
,nd attributable to it 

alone. Tsttgai Scsnui c Demos Car** Pit 

, , o LI. Is B . 11 Calc^ 74 


BALE IN EXECUTION OP DECREE 
—ecettened. 

17 SETTING ASIDE SAI.E-e«/i**ed. 
Proved, re Code (Art X of 1377), ,t 274, 232, Sit- 
—L ruler as ”83 and 274 of tbe Citil Procedure Code, 
it Is necessary that a copy of the sale- proclamation 
should be a filled to seme cmupicoons place on the 
property attached, and tbe omlssjui to do 10 is 
a material irregn'arity within the meaning ef a. 311 
of the Code of Civil Procedure Klittsiu Cuow. 
vnsiiu r Bah Cooxub Goopt* 

[I. L. R., 7 Caleb, 406 : 9 C. Is. JL, 114 

449 

... idere Code (Act X of le77J.u. 23 7, £3?.- 
Lpon an application to set aside a tale in execution 
of a decree, on the ground of material Irregularities 
m publishing and conducting it, it appeared that the 
sale-notification had not been fixed up In the Col- 
lector’s office sa required by a 283 of Act X of IS77 1 
that bo affidavit as to search harirg been mada 
in the Dr gist ry office with regard to incumbrances 
as reonired by s. 287 of the Act had been filed) 
and that the sale took place on, and net after, the 
thirtieth day from the publication of the not.ee ) 
bnt it alao appeared that the applicant had himself 
been present at tbe sale and had purchased the 
property, and It was net shown that any substantial 
Injury had resulted fro® the irregularities. Held 
that there wsa do ground for setting aside the sale. 
Baxdt An c MiDircB Cursor* Jsio 

[I. Is. 1L, 8 Colo, 932 

450 Proclamation 

of tale — Cinl Proved, re Cody (Art XIV rf 1682). 
sa £83, Sll—Snhitaetial injury . — A sale of reraiue- 
paying land la not 1 pto facto void by reason of a copy 
of tie tale. proclamation not having Men fixed up 
In the Collector's office sa required by t. 283 of 
the Code of l ivil Procedure. An omission *1 to fit 
un such notice is an irregularity, tbe remedy for 
which can only be by an application under a 311. 
bui Km* Box ». Gout CnrsDx* Drr 

[L Is. R., 18 Calc.. 422 

451. Irreyelanhee 

ia publication of tale— Eridence of tuck irregular- 
it tet— AJfitt eg proclamation of tale — Aorer’e re- 
port- Cinl Free td. re Code (AH X of 1377), 
te 27 4 290,291, and 295— Salt to latufyjndgment- 
creditor uko lat not attacked-— The proclamation of 
sale rrquired by a. 27* of the Civil Procedure Code, 
to be made at tome place adjacent to the property 
to be sold, end tbe fixing up of a copy of tbe order 
in a compicuoci part of the property, are acta 
whith must precede the posting of the neUees ® the 
Court h nse aa required by a 290. Three enmesh* 
were attached in execution of decree* obtained by 
A and .B Prior to tbe sale, C, who had also obtained 
a decree against the owner of the land applied 
for iisTe to execute bis decree, in order that he 
might participate in the sale-proceeds under a. 205 
of the Cull Procedure Code. Upon the day fixed 
for the tale, the Deputy Commissu tier unable, 

through illness, tn attend j and he postponed the 
j tale for three days Two of the mouxaha were add. 
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and realized more than enottgli to satisfy the decrees 
of A and B. The third a as then sold in satisfaction 
of C’s decree. Upon an application by the judg- 
ment-debtor to set aside the sale on the ground of 
irregularity, it appeared that notice of the sale had 
been posted in the Court-house more than thirty day s 
before the date fixed fer the sale, hut had only been 
published on the properties to be sold five days before 
that date ; that notice of the existence of a mortgage 
on the properties, but no further particulars, was 
given, and the mortgagee was allowed to purchase ; 
and that the Deputy Commissioner had accepted the 
reports of the Nazir and Court-peon as to the pro- 
clamation of sale, and had refused to allow the judg- 
ment-debtor to give evidence of its insufficiency. 
Held that the proclamation of sale on the property 
laving taken place only five days prior to the date of 
sale, and the particulars of the mortgage not ha\ ing 
been given, there had been such material irregular- 
ities in the publication as to entitle the judgment- 
debtor to give evidence of them and the other allega- 
tions made by him, in order to show that he had 
suffered material injury by reason of such irregular- 
ities. Held also that the Deputy Commissioner was 
not entitled to proceed upon the reports of the Nazir 
and Court-peon, hut wub hound to hear the evidence 
tendered by the judgment-debtor, though be was 
justified, -under s. 291, in postponing the sale as 
be bad done. Held further that the third judg- 
ment-creditor, who had not attached the property, 
was still entitled to have the sale proceeded with and 
his decree satisfied under the provisions of s. 295. 
Megh Lall Poobee r. Shib Pebshad Maui 

[LL.E,V Calc., 34 

S . C. Megh Lai, Poobee r. Mohammed Dett J ha 

[8 C. L. K., 389 

452. Irregularity in 

publication of sale— Cicil Procedure Code, ss. 27£ 
and 289— Omission lo heat drum — Material irre- 
gularity. — Omission to have a drum beaten as 
required by ss. 289 and 274 of the Civil Proce- 
dure Code (Act XIV of 1882) held tobe a material 
irregularity so as to render a sale held in execution 
of a decree liablo to he set aside. Tbutbak Hath 
e. Naha . . . U.E., 10 Bom., 504 

453. Irregularity in 

publishing and conducting a sale — Waiver of 
irregularity by the judgment-debtor. — Previous to 
the date fixed for the sale of certain property in execu- 
tion of a decree, the judgment-debtors presented a 
petition, pray log for a mouth’s further time to be 
allowed them in order that they might complete the 
arrangemmts they were makirig for the purpose of 
paying off the debt, and stating that the decree- 
holders had attached and ndv ertised the property for 
sale. That petition being -refused, tbe sale took 
place ; and subsequently the judgment-debtors came 
in and objected to tbe sale, and asked to bave it set 
aside, on tbe ground that there bad been material 
irregularity in tbe publication of the attachment and 
sale-proclamation, and that consequently they had 

VOL, T 


SALE IN EXECUTION OE DECREE 

— continued. 

17, SETTING ASIDE SALE-cenriW*?. 
suffered substantial injury. The Subordinate Judge 
refused to hear evidence on this point, holding that 
the petition was an admission that the proceedings 
were in order. Held that the petition presented 
prior to the sale did not amount to an admission by 
the judgment-debtors that the publication and pro- 
clamation of the sale had been duly made; and that 
consequently the Court was bound to hear the evi- 
dence tendered by the judgment-debtors on that 
point, and to find whether there had been such 
irregularities in publishing and conducting the saleas 
to occasion substantial injury tothe judgment-debtors. 
Oiridhari Singh v. Hvrdeo Naram Singh, L.B., 3 
I. A., 230, distinguished. Thaeooe Mahatab Deo 
t. Leelamtnd Singh 

[I. L. B., 7 Calc , 813 : 9 C. L. E., 398 

454. Irregular pub- 

lication of proclamation of sale — Saleheldtoa soon 
after proclamation . — It isa material irregularity for 
the proclamation to be published less than thirty 
days prior to a sale in execution of a decree, and 
where damage has resulted, the sale may he set aside. 
Megh Lai Pooree v. Mohammed Hutt Jha, S C, JL. 
It , 369 .- 1. L. It., 7 Calc., 34, followed. Abdul 
Nossia. r. DoolalDoss . . 11C. L. R., 303 

Contra, Kamchandab Bahadbb r. Kamta Pea- 
5 ad . . , , . L L. B,, 4 All., 300 

455. Sale held too 

soon after proclamation— Sale of immoveable pro- 
perly in execution before thirty days from date of 
fixing up proclamation — Material irregularity in 
publishing or condiicfing sale — Civil Procedure 
Code, 18S2, ss. 290, 311.— An infringement of the 
rule contained in s. 290 of the Civil Procedure Code 
is an irregularity vitiating a sale in execution of 
decree, and is something more than a material irregu- 
larity in publishing a sale to which s. 311 refers. 
Bash shi Nand Kishobe r. Malak Chasd 

[I. L. R., 7 AIL, 289 

456. - — Civil Procedure 

Code, s. 305 — Delay in making deposit — Adjourn- 
ment of sale — Absence of substantial injury . — The 
commencement of a Court-sale prior to the expiry of 
the thirtieth day, or any delay in making the deposit 
required by s. 30G, or the adjournment of the sale 
from time to time without sufficient ground, is not 
more than a mere irregularity and does not vitiate 
the sale. Venkata r. Sawa 

[I. L. B., 14 Mad., 227 

457. — — — Cii.tl Procedure 

Code, 1SS2, ss. 2S0, 311— Material irregularity — 
Proof of substantial injury . — The non-compliance 
with the requirement of s. i90 of the Civil Procedure 
Code that before salfs of immoveables in execution of 
decree thirty days should intervene between pro- 
clamation and sale, is a material irregularity within 
tbe meaning of s. 311. But its effect is not to make 
tbe sale a nullity without proof of substantial injury 
tbereby to the judgment-debtor. As to this, the 

12 M 2 
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litter section requires affirmative evidence Tasax- j 
jnBMCiKusr Admid Units 

P-L. XL. 21 Calc, 60 
Lit, 20 L A, 170 
458 CsesI Pro- 

tednre Code t 311 — ilatinal irregularity <■ p«4 I 
/uA tug or conducting tale — Suhtaulial injury - 1 
Sotificaitou omitting to elate place of tile— bale 
leld alter date adrerlmd — Cirti Procedure Code, 
it 267 ttO — Wherei proclamation cf sale of im i 
moxeskle property in execution of a decree omitted < 
to state tie plate of sale. and where the tale t ok | 
place on a date ©tier than that notified in tie procla- 
mation. and before the expiration of lie thirty days 
required by a. 29 of tie Cm! Procedure Code - Held 
that the non compliance with the provui nsofs*.2S7 | 
tad 290 ot the Code wa» more lhaa mere irregularity, 
that it must bare canard substantial injury, and that 
tie order cot firming the aale mr.it be act aaide 
Jfak&eki Sand Kiiior* r 3Ialak Claud, ILK, 

7 All *239 refemdto. Per lianuooo, J — Q,„ re 
whether material irregularities anci as the abore 
Were not in LhetnselTfa sufficient, within the men tag 
of tie Brat paratrniph of a. 311 of tbs Code, t 0 justify i 
a Court in retting aa de a aale, without inquiring j 
whether sueh irregularities had resulted in substantial 
injury within the meaning of the snyod paragraph 
Jasons t Alannnu Dan LL.E,8 AIL, 611 ! 

450 . — Ctttl Pro 

reduce Code, JSS2, » 250- Grouudfor ee‘t,»j aitde 
rate —The infringement of the provisions of a 250 
of the Cinl Procedure Code la not a merelfTeculantr 
BaH.U Haul Lahore t 
Jfalat Claud. I L T*7 All, 239 SaSHrtaxax 
6»on t raTcnoro Lit L L B, 14 Calc, 1 
460 ’ — Cseif Pro 

reduce Cod-, „ 290,311— Salt of tmmortalU pro- 
perty in ezecuttcu of decre,-S*U le'J before 
expiration of thirty day* from t\, proclamation— 
Application ly gudgneut-deltor to let aitde tale — 

Vf'^lrtolCVin^'^L ,rr, 3nlaeUy --Proof 
ofiubetnntial •■l«ry vhether necenary —Where a 
Mde of mmoreahU property w 0} m d 

took place before the eipiratiou 0 f the thirt* d„. 
requmcdbya.^cf th, Civil Froeedur. c£e, and 
without the consent cf the judgmenbdeWor^-ip. Ji b , 
Em*, CJ (Bbodbtbbt j„ dissentiaz. »b.t svl 

Wding Of the sale under thee, r“rt«-^,‘^ 
Tit,’ 3 ' *“ lrT 'IT'luuty within the meaning uf . ™ 
of the Code, but waa an fllegal ty. aed th,. u _ 
open to the judgment-debtor to object to to, 

SSggSssWSa 4 

execution of decree, hut h a “ .V. J.i? , ,a 
within th. meaning of I SU irTt P^ nt J ” 


SALE nr EXECUTION OF DECREE 

17. SETTING ASIDE SALE— «*fii»«etf. 
by reason of aueh Irrrgulinty. Olflerte r JtalaUr 
lenlad Singh L. IC-, 10 1 A* 25 . itegh Loll 
Poorer X. Shib Periled Had i, /. A. if,7 Calc-, 
54, Kalytara ciovdlroin x. Kameoomar Qoopta, 

I L. P.,7 Calc,, 406 1 Tapura Samian x. Dnrgt 
Clan Pat, I L. J?, 11 Cole, 71; EonowiaU 
Hosnmdar V, Voomeih Chnnder Puudopaih**, 

J L. S* 7 Calr., 730/ Kandy Alt X Jtadlub 
Cluuder .lag. I L. 11* 8 Calr, 032; .Tafia r. 
llerlluj. If reify Hotel, All , iS‘5, p 304 , Joioda 
x Halhura Dae, 1 L. K* 9 All , Oil l and /.'jiArli 
Aflwi Kuiire x Halak Claud, IL1C* 7 AH, 
239, referred to. Gasaa Pai«a» x. lao Lit Eat 
[L L. It, 11 AIL, 333 

46L - Proclamation of 

tale — Sale lefort hour fixed— Ctttl Procedure 
Code ( Act XIV of 1SS2J, I 2S7- Sale eel a,tde 
ai Irmg no tale — A p report r, tilrntuel for nit 
under a. 2S7 of the Code of Civil Procedure, wai 
told on the day fired, hut at aa earlier hicr than 
that atateil in the proclamation Held (la. there 
had been no aale within the meaning cf the Code, 
proclamation of the time and place of sale and the 
holding of the aale at each time and pine* being . 
conditions precedent to the sale being a aale enderthj 
Code Buuitmu e U'Mi Cnusv Ilrrr 

[LL.D-.ie Calc.. 701 

462. Property told 

lefort adrertued t tat— Salt inrahd — A tale by 
public auction in elocution of a decree, which ta con- 
ducted at a tune and place other than those properly 
notified, u not a aale at all within the rneaumg of 
the Civil Procedure Code The time to be notified 
for a aale by public auction in execution of a decree 
must be the time of the commencement of th, n |e, 
in order that all intending purchaser* mxy be enabled 
to be present during the whole cf the proceedings, 
and that all who are interested in lie property aold 
may ace that there li a fair competition and a good 
talc Where property which waa advertised for tale 
by public auction in execution of a decree at JI aje. 
wo told at 7 1-ir, — Held that th« mistake Wit more 
than a mere irregularity lo condniting the sale, and 
that the whole of the proceedings were Invalid. 
Cnroua Lil t Awir Ilia L L. D.,7 AU, 670 

403 Property told 

lefort adrertued time. — Where the fact of an execu- 
tion -sale having taken place about two hour* earl er 
than the hour annrunced was alleged to he a mate- 
rial irregularity seriously prejudicial to the Interests 
of the judgment-debtor, it was held to be the louuden 
doty of the Court to take evidence sod determine 
whAher bidders lad been prevented from attending, 
and whether an irregularity of a material kind had 
occurred. Ciosm Enu r. Caw Jiiutn Das 

[I3W.lt, 511 

464 - — - Property not 

told at adrrtued time— Alteration is tale order — 
Where property is advertised to be sold in rX3eut>03, 
a change m the specified order of sale or other sudden 
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alteration of. programme, without notice to , in- 
tending bidders, or the express consent of the judg- 
ment-debtor, was an irregularity under s. 256, Code 
of Civil Procedure, 1859, vitiating the sale. 

’ Pokheaj Singh v. Gossadt JJtjnbaj Poobee 

[12 W. R., 281 

465. Property nai 

sold at advertised time — Purchase by decree-holder 
at inadequate price . — Where a judgment-debtor's 
property has been sold without further notice on a 
.date subsequent to that originally fixed, and especially 
when the execution-creditor is the purchaser for a 
very inadequate value, there is an irregularity which 
may cause material injury to the debtor. Kishen 
Pbossijnno DJojohdab v. Nubduma Dossee 

' [17 W. B., 339 

466. — Alteration in 

particulars of property after advertising for sale — 
Material irregularity . — The property of a judgment- 
debtor was proclaimed and advertised for 6ale in exe- 
cution of a decree on a certain day. The proclama- 
tion set out particulars of tho property, but subse- 
quent to such proclamation a portiou of the property 
was released to a third party. Notwithstanding this 
fact, no fresh proclamation was made, and the sale 
tcok place on the day originally fixed. Reid that the 
omission to issue a fresh proclamation was a material 
irregularity, inasmuch as the judgment-debtor was 
entitled to, have a proclamation issued accurately 
describing tho property to be sold, and that such 
proclamation should be published thirty days before 
the sale. Sum PbQKASH Singh v. Sabdab Dot ad 
Singh . L L. R., 3 Calc., 544: 2 C. L. R., 260 

467. — — — - Civil Procedure 

Code, 55. 247 and 289 — Proclamation — Property 
broken up into lots — Separate proclamations . — 
Where property intended to bo sold in execution of a 
decree is divided into a number of small lots, as a 

. means of obtaining a better aggregate price, the law 
docs not require that a separate proclamation of sale 
should bo made on each lot into which the property is 
so divided. A mere breaking up of a property into 
lots docs not necessarily make it several properties for 
tho purposes of ^proclamation of attachment or sale. 
Where estates, though embraced in the same process, 
are really at such a distance that there is no moral 
certainty of communication to persons on or interested 
in the ono of what is publicly douc on the other, 
there should, no doubt, be a separate proclamation on 
each, in order that full intimation may be given of 
. what is to he done. De I' runt a v. JAinnor 
AbdeshibSet . . I.L. R., 12 Bom., 308 

468. — Adjournment of 

sale— Notice — Discretion of person selling. — An 
auctioneer who sells under a decree lias power to ad- 
journ the sale from time to time (upon giving proper 
notice), hut whether he does so or not is a matter in 
his own discretion. Govern Habi Vaeekhat. r. 
Bank of India. Bank or India -r. Bagno 
Nabatan . . . - 4 Bom., A. C„ 164 


SALE IN EXECUTION OP DECREE 

— continued. 

17. SETTING ASIDE SkL^- continued. 

48®. — Adjournment of 

sale— Notice. — An execution-sale properly notified 
may be adjourned with the consent of the parties, 
Gobind Chnndeb Aooch x. Baaign Doss Mookbb- 
JBB - - - - 22 "W.R., 481 

470, Postponement of 

sale — Postponement without valid reason. — Reid 
that the judgment-debior could not complain of tho 
order of the Subordinate Jndge postponing a sale in 
execution of decree from the 25th to the 26th, unless 
he could show that he Lad suffered substantially by 
tho postponement. But the attention of the Court 
was called to the importance of abiding by the date 
fixed in the proclamations of sale as far as possible, 
and not postponing sales without good reason. AS- 
inrrooKKissA Bebee x. Khedehoonnissa Bibee 

[17 W. R„ 278 

47L — — Postponement of 

sale — Civil Procedure Code , 1859, s. 343. — When 
property has been put up for sale at auction in execu- 
tion of a decree, and bids have been bond fide 
made for it, the Court is not competent to postpone 
the sale, or to dcclino to conclndo it, and order an- 
other auction, merely on the representation of the 
judgment-debtor that he can obtain a higher price by 
private transfer, there being shown no ground to 
believe that the amount of the judgment-debt would 
have been thus realized. Lgchjtee Nabain r. 
Bhxboo Pebstiad . . 1 Agra, Mis., 11 

472. Sale, postpone- 

ment of, for benefit of debtor. — Certain properties 
were to be sold in execution of decree. As to some, 
tho sale took place as far as possible on the day 
fixed, but was publicly put off to the next day, when, 
no higher price being obtainable, it was concluded 
at the price bid on tho first day. Reid that there 
was no irregularity in the conduct of the sale which 
could prejudice tho judgment-debtor. Ncddea 
Kishohe Doss r. Bongsheb JIohun Doss 

[17 "W. R., 210 

473. — - — — — — — Postponement of 

sale — Civil Procedure Code, 1859, s. 249 — Ground 
for postponing sale. — A Judge cannot order a Sub- 
ordinate Judge to postpone a sale in a case pending 
before the Court of the latter officer. An applica- 
tion by a Collector under s. 249 of the Civil Pro- 
cedure Code for the postponement of a sale in the 
execution of a decree of laud paying revenue to Gov- 
ernment should not ho granted where it is not 
alleged’ that satisfaction of the decree might be made 
within a reasonable period by a temporary alienation 
of the land. Jaishee Bah r. Bijai Kooeb . 

[5 N. W., 177 

474. , — — Equi tall * 

grounds for setting aside sale — Sale contrary to 
order for postponement — Mistake. — Where n sale in 
execution took place under an order obtained not- 

I -withstanding a consent on the part of tbc dfcrcc- 
! holder’s pleader to a petition by the jndgmeni-drbtcr 
j for a postponement, the petition so consented to 
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knig been by mistake afterwards presented to led 
tied b» the jndgment-deUor in the wrong Court, 
— EeU that the iuiigment-dettor was entitled to a 
deeree m * suit brought io hare the sile set aside, 
eo tide having passed thereby GiSQi Pzssmt) 
Sahu r Gopil Sires 

[ILE ,11 Calc-, 133 UB.,UI.A,S 34 

476 ■ ■ ' • Potfponenent 

of tale — fell efttr order pcitpoatao tale tcicre 
Order arrxrtt too late to iIjj tale — When a Court 
executing a decree pu« an order postponing a »ile, 
and. the sale tatei place notwithstanding, in eouse- 
qoencr ef the order arriving tro laie, the Court li 
justified in setting aside the ale on the ground of 
irregularity, end it* order doing to Is cot appealable 

lUusi Sbgh t Jeow Lal „ 6K W,354 


fonemeat made Itfm Iml arr tnfty at Collector's 
ofict after, tale — The High Court patted an order 
postponing a tale la execution of a decree wh-ch order 
arrived at the (.ollector’t cffce the day after the ole. 
Utli that the puMica-i n of the aale sras irregular, 1 
at the order of pwtnonement rnralidated the co*id j 
eatioo of tale- Notieh «ugh r Sohttt Koora 

(4 N W„ 135 I 

4T7 Order fur potl j 

y»*H!imniy«/'/fiibW lem MJ—Cml | 
Taxed*,' Cede 1S7T n 31 f, 312.— On the day [ 
tied foe the tale of certain Immoveable property in ! 
the re motion of ft decree the Court made an Older ! 
jcslpuing the sale hot the tale had been effected 
before an eh order reached the officer conducting it. 1 
The Cceirt, on application haring been made to aet 
ande the atlc, passed as evder contrmiai H. Eubse 
ejnently, an application by the decree-holder for • 
review of thu order having been granted, the Court 
paoed an order setting the ale ande a a illegal, Retd 
that the aanctKft to the aale ongieally given Living 
Veen withdrawn, the aale could Dot legally be held, 
that the ole which wai effected, the order ef 
rortpanement nrtwntrtanding, was tmlawfcl and 
“T* 1 ?,’ trn rwlac >t* trit order and in setting 

a*ide the rale as Hegal, the Coart eventing the decree 
had not acted u, n , B0 . 

cttcrwiM hlcgal lOl* }ai * Mar <was 

\ [L L.R.2 All, 68a 
* 78 \ Sale l*U after 
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of ». 311 of the Civil Procedure Code j that eaavt 
qcently it «u not necessary to show that the defect 
had earned ntatantisl lose to the judgment-debtors 
and that the Court could not confirm the illegal aale, 
bnt mm* told it to he rod. Gaikdea Rat v Si to 
Gitilam l L R, i All-332 ; San Dial r JfaMaS 
Smjk. I L. R , 3 All., 701 , and Gaeya Prated t 
Jao Loll Rax, L L. R-, 11 AIL, 333, referred to. 
Sur Lai r Dx«ao-rs suit 

[L L. IL, 12 AIL, S3 

479. - Cod* of C«v3 

Proeedore (Act XIV of 1SS2J, t 615 —Order 
patted If Appellate Court for stay of txtcaitom — 
Sale lcU before commenteaUom of taxi a* order — 
An order of an Appellate Court under a. 545, Civil 
Proeedore Code, to itay execution of a decree a gawit 
which as appeal u pending, i* in the nature of a 
prohibitory order, and aa rich world only take effect 
when communicated. If a property is told before 
such an trier is communicated to the Conrt holding 
the tale, each ale is not votd and cannot be treated 
a* a nullity Fosjdsr £loa t Jimaer Dooley, S 
Agra, 393, JJaijia Btmyl r. Jiox Lai, 6 
A IT, 354 , and Ilia. Jan r Jfoa Sisyl, L J. E,2 
All, 6SS, distinguished. Buseswis Cnowusr- 
: ni 5i , Umo Srsus* Moments 

{L C.W. 17,228 


480 - 


- Potlpoeemeul f 


eeedoeU.f nlt—Ct Pneeder 




tSt th. effort u '> toA n,!i 

Bent ef the 5° art * ?*** i/r I***P 0 °e- 

»i bent, to °“ etT 

.hsthisKileW,^ T rT ™ a * 1 7 

l lm) lie d^oet ^ tWL, ^ “dc r^a get aatrrwl , 
and not mervlr £ . “* ucc =*t < d to an illegality 
«* menly to M mr^lacil , «Uun the mining 


ef tale— Proclamation ef adjourned tale , — A pro 
cUmatxro of thirty d»T» n nc-ceswry when the pro- 
perty is first advertised for sale, not when the sale is 
pewtjvjoed for the convenience of the debtor S 235 
of the Civil Procelure Code, 1852, related to a re- 
sale, and not to a postponed aale. It m sir J>ATH 
Same Chttdih SmsTHlIas SctOH 

[1 W. R., Mis, 3 


a sale is postponed, a fresh notice and pmelamaboa 
ought to issoe- Sroseji iloomr* PrsaoiTA v 
DwiivaaiTH Ituvu . 6 IV. R, Mia, 81 

482. Totlpoeement of 

tale — fxotice — Xteettily for fm\ proclamation — 
Art nH »f IS59, t 249 — Where a ale in execution 
of a decree is postpued, whether indefinitely or to a 
fixed date. It is necessary, in the absence of an er press 
arrangement between all the parties, that a fresh 
pmclsrnstioa should be made giving notice of the 
day to which the ole has hern portpeaed. It may be 
presumed, when the notice Is wanting, that there has 
been aa absence of bidden, from which alone substan- 
tial to jury most probably hare arisen to the judgment 
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483. Postponement 

of sale — Sufficient notice of sale — Necessity far 
fresh notification. — Where a sale was notified to take 
place on the Sth, and on that day the order for the 
postponement of the sale to the 9th was made in open 
Court, — Held that that was a sufficient notification 
of tlio sale being held on the 9th, and that a fresh 
notice was not necessary. Gowree Nath Sahoy v. 
Fbkeer Chand . ... IS W. R., 847 

484. “ ■ Postponement 

of sale — Necessity for fresh proclamation. — Where 
a sale nns fixed for the 2l6t November, but delayed 
until the 22nd, nit bout any order of postponement, 
or any fresh proclamation of the day of sale, there is 
a primd facie case of injury to the party whose pro- 
perty was sold. Such a postponement was in contra- 
vention of the provisions of s. 249 of Act VIII of 
1859, ns, when a sale is postponed, there mast he 
fresh proclamation of the sale and date when it is to 
take place. Sanvyde Singh v. AIakhttn Pandits: 

[2 N. W., 143 

485. — Omission to 

issue fresh proclamation— Material injury . — A 
decree having hecn obtained against A and B upon a 
mortgage, the latter appealed to the High Court, and 
subsequently, on the mortgaged properties being 
attached and advertised for sale, while the appeal was 
pending, applied for and obtained an order for stay of 
the salo as far as she was concerned. The sale, how- 
ever, took place on the day originally fixed, but no 
fresh proclamation was issued, although it was 
announced prev ious to tho sale that only A’s rights 
and interests would he sold. Held that the sale was 
irregular, as a fresh proclamation ought to have been 
issued, and an inquiry ‘institated-as to A’s share in 
the property; and it having appeared that A was 
materially injured by such irregularity, the sale was 
set aside. Monrcrr Mourn Dabs Chowduby r. 
Bhoobun J oy Shaha . . 8C.L. R,, 237 

488. Indefinite post- 

ponement — Fresh notice, Omission of — Material in- 
jury . — Where a sale in execution docs not take place 
on the date fixed in the original notice, an indefinite 
postponement cannot ho regarded as an adjournment 
from day to day, and a fresh notice should fix 
another date for the sale ; and where, in consequence 
of on indefinite postponement, an estate has been 
purchased for an inadequate price, and especially by 
the judgment creditor, the irregularity is one that has 
occasioned substantial injury and justifies a setting 
aside of tbe sale. Jhoombcs: Chowdhby c. Radha 
Pebshad Singh . . .25 W. R., 328 

487. Civil Procedure 

Code, 1877, s. iOO — “Consent” — Lapse of time 
leticee n proclamation and actual sale — Postpone- 
ment of sale. — An application made on the dav of 
sale by tbe judgment-debtor that a part only of his 
property may be sold instead of the entirety, cannot 
be considered such a “consent” as, by virtue of 
s. 290 of Act X of 1877, would do away with the 
necessity of a proclamation for sale being issued 


SALE IN EXECUTION OE DECREE 
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thirty days before the day fixed for sale. Where 
successive postponements of the day of sale have 
been made, but the last of these is made by the 
Conrt on its own motion without any application for 
postponement of sale being mnde on tho part of the 
judgment-debtor (although such postponement might 
he for his benefit), a strict compliance with the rule 
that thirty days must elapse between the proclama- 
tion and the actual day of sale is requisite. Hub- 
btjas Sahai v, Bhaibo Pershad Singh 

[L L. R., 5 Calc., 259 

S. C. Hubbuns Sahai r. Bhaieso Pershad 

[4 C. L. R., 2S 

See also Bheebaj Kooebi r. Gendh Labi. 
Tewaei . . . I. L. R„ 5 Calc., 878 

488. Civil Procedure 

Code (Act XIV of 18S2J,s.291 — Omission by con- 
sent to issue fresh production of sale after adjourn- 
ment. — Where a sate in execution of decree was 
adjourned on tho application of one of two judgment- 
debtors, who waived the issue of a fresh proclamation 
of sale, and tho interests of both were sold, — Held, 
on the application of the other judgment-debtor to 
set aside the sale, that tho omission to issue a fresh 
proclamation of sale under s. 291 of the Civil Proce- 
dure Code amounted only to an irregularity, and did 
not vitiate the sale. Bameshur Sinyh v. Sheodm 
Singh, I. L. R., 12 All., 510, and Satish Chunder 
Rat Choicdhuri v. Thomas, I. L. R., 11 Calc., 60 S , 
followed in principle. Bagae Chundee Mookebjee 
v. Raheshue Mhndtjb . L L. R., 18 Calc., 498 

489. Agreement as to 

proclamation on postponement of sale — Civil Pro- 
cedure Code, 1859 , s. 249. — An exeention-sale, which 
had been fixed for a certain date, was put off to the 
corresponding date in the following month on the 
application of tho judgment-debtor, who consented 
that he would not object to any irregularities affect- 
ing the sale if it took place on any date in the follow- 
ing month. An istahar was also issued, and it was 
proclaimed only in a public place. After the sale toot 
place as agreed upon, the judgment-debtor contended 
that he was entitled, under Act VIII of 1859, s. 249, 
to have a fresh proclamation issued on the spot where 
the properties were situated. Held that, as at the 
time of his application for postponement he did not 
contemplate any such proclamation, he could not now 
object to it not having been issued. Hey Nabain 
Singh v. Gossain Luchmee Nabain Pooeee 

[23 W. R., 258 

490. Sale on a holi- 

day when Court is closed. — A sale in execution of a 
decree is’ illegal if made on a holiday, whether it is a 
fixed holiday or only a day which the Courts are 
closed by order of the High Conrt. Haro J esiahab 
t>. Jaded Chundee Hobdab . 3 W, R., Mis., 24 

491. Sale on close. 

holiday — Irregularity in publication or conduct of 
sole.— -The sale of immoveable property by an Amecn 
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rn • close boli'iy it not illegal nor U it on irregu- 
larity in publishi-g or conducting the rale XI isxxv 

MlETOW r c iBia-r'( kiss* L Is. R, 3 AIL, 333 

402. “•«?« under luo 

leparate decreet — Separate tale* — Where tke Coart 
executing two dicrwi made separate orders directing 
tic rale oa the ram* date of certain unmoreabJe 
pTiperty tn execatian of such deem* (be oEcer con 
dnetmg tbe u!n was cot tonnd to tell meb property 
rr.ee for all in execution of both decreet, and hit tell 
ing tnch property separately »n therefore net an 
irregularity in the conduct of the sales. CctK or 
Wunt Oara Peisad L I* B, 2 AIL, 107 


reltir i^r 


403 

if were Iclitr Kitlcut p* raunw of Co, 
at winch the dicrec-bcddrr himself or acme other 
perion for him, without the pennisiion of the Court 
Crat obtained becomes the parchofer, is cot i/te 
facia void it is a good tale ncleit and unt3 »ct at &» 
by the Court under tbe promioEiof a 291 of the Civil 
Procedure Code 1ST Jinmur Hasishai 

[L L. R, 5 Eom., 675 

Is Tire mmi ct TmiTiB Cinn 

16 E D. R, Ap„ 37 14 W K, 405 


494. Purt\a$elg 

d t err t- holder ntleut yerraistien of Court— Cirri 
TroetJuru Cede (Set XlVoflSS*) n 291 311— 
Snlriant at n}«(j — Ender tht terms of a. 291 of 
the Cm] Procedure Code, it it discretionary with the 
Ili^h Coart to set aside an ex rent ion axle at which 
the decree-holder ha* hid and purchased without £r»t 
obtaining permission from the Coart so to do t and in 
dealing with saeh a rise the Court althouzh con 
ridertng the matter a* an trregalxn'j in the conduct 
cf the aale will cot interfere with the ante unless it 
eon he shown that the judgment-debtor has suffered 
tomesabstantisl Injury arising from such irregularity 
IIstbvka Dai r Name si Liu. Mairra 

IL la E, 11 Calc, 731 


- 485 * ~ ' C.r3 Proerdmrt 

Code 1 SS2 s 294— Validity or ether rue of .ale 
—In a init in whieh it was contended that a pur- 
b ******* cf a decree had, under 
a. 231 of the Civil Procedure Code taken nothing by 
the purchase because he was the holder of tho decree 
to execution of which the property was sold, it was 
held f Rowing’, J„ T Jlanhax, / L. S , B 
"*■-» 575 that the purchase was not rmd ah in, ha. 
but i^y Todahle -on the application 0 r the rods 
mer.t-di.tt-r or other person Interested m the nit” 

CBWOJSOSniT e t ITHOIU 

4Se P- L. R, 11 Bom, 583 

£srsfe*=£S=:5S* 
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is also the law under Act XIV cf 1$S2, bat such 
a purchase may be set aside be the Court oa applica- 
tion under a. 291 as being irregular PauAjeasrra 
e Stissxi . L L E., 14 Mad., 493 

497 Purehately 

jedgneal -credit or ollssl leare *f Court — Beuitdj 
of j.djment-dellor— Cirtf I raced are Code flSS2J 
. 294 — (There a jadgmcn‘-dtbtor wi bent tare of 
the Court buys the -property of bis judgment-deMor 
at » Court -sale, the remedy of the Utter is by appLca 
tioa under a. 231 of the Ciril Procedure Code (Act 
XIV of 1882) and not by separate suit. Getnr e 
Sarsaxav L I*. IL, 22 Bom, 271 

493 — — — — Csrtf Proerdurt 

Code (Jet TIP of JSS9) ,s» 29J 311— Sppt, -„t, cm 
to ret atide tale — Leo’* to Ld—Jet jure of decree 
wader oral umynaient. — 11 here the auction-pur- 
chaser a- a sale in execution ■ f a decree hod before 
the sale merely entered into au agreement with the 
decree-holder to purchase the decree for a certain 
sum of mcner which, howerer, wo* net paid till after 
the sale and no instrument of assignment of the 
decree had been executed, — lit Id that the auction- 
purchaser was rot a deerwe-toJdeji within the meaning 
of t. 294. Citil Procedure Code An **ignee of a 
decree under an oral assignment has no loot. »t 

all to apply for tbe exeent tn cf * decree and it is 
net necessary fer such an ais-gnee to obtain lease to 
bsd at tho sale held m e non lion of a decree. 
Ditiinrs Mohas EbY r Batouti Dm? 

[4 C. XV. N , 474 

499 Purehately 

deceee-hclder— Eeftral of application ly judgment 
creditor to It fe milled to ltd nt tale — Lntalidi/y 
cftale-Cicil Procedure Cede (Set XlVnfJSSaj, 
t 291 —A mortgagee, taring obtained a decree de- 
claring bis lien on certain property put up for sale 
In execution of this decree the mortgaged property 
The decree-holder asked for, but was refused, lease ta 
bid at tbe sale, but, notwithstanding such refusal 
purchased the property in tbe name of a third person. 
Possession under the axle was opp«ed, and the decree- 
holder as purchaser brought m suit fer possession of 
the property The defendants contended that, inas- 
much os the plaintiff (decree-holder) hod been re- 
fused Lass to hid at the sale his purchase could to* 
be enforced. Held that the p amtiff had been guilty 
of on abuse of the proceai of the Court m bidding a 
the sale and buying the property benazni, and that tbe 
rale there fere ought not to be enforced. Manouim 
Ouu Chowhh*? r Rim Lux Six 

{L L. R, 10 Calc, 757 

500 ' ■■ ■ 1 Tsreliw ly 

decree holder — Hat end \rre 3 ulantj — Ditnadiwj 
purchaser from liidiif — Ciril Procedure Cod* 
(Set X of 1ST7J, t St l— Lease to IS— Decree- 
holder related to manager of defendant -—When 
liberty is giren to a decree-holder to bid at tbe rale of 
the judgment-debtor's property, be 1* bound to exer- 
cise the m ost scrupulous fairness in purchasing tbit 
Property, and If he or his agent dissuade* others 
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from purchasing at tlio sale, th it of itself is a suffi- 
cient pound w by the purchase should be set aside. 
"Where a decree-holder mas joint in family wit'll the 
manager of an infant defendant, and the defendant’s 
property was to be sold in execution of the decree, — 
Meld that the decree-holder ought not to be granted 
leavo to purchase at the sale, because any puichnse 
made by him would be for the benefit of the family 
of which the mannger of the infant defendant was one 
of the members ; and it would in fact be a purchase 
by an agent of the property of his principal. Woo- 
KM)p,a XAin Sircar e Beojekdeonath Musbub 
[I. L. R., 7 Calc., 346 : 9 C. L. R„ 263 

SOL Purchase by 

decree-holder — * Material irregularity” — Liberty 
to ltd — Conduct calculated to deter bidders — Civil 
Procedure Code ( Act X of 1877 ), ss. 204, 311 . — 
The holder of a decree, in execution of which property 
is sold, is absolutely bound, under s. 294 of Act X of 
1877, to have express permission from the Court 
before he can purchase the property ; and u hetlicr 
this objection is taken and pressed or otherwise, a 
sale to him is im alid unless he has got explicit per- 
mission. The use at a sale of language by an in- 
tending bidder in disparagement of the property for 
the purpose of influencing by standers, and deterring 
them from bidding for the property, is a "material 
irregularity” sufficient to render the sale im alid 
under s. 311 of the same Act. Rukhii.ee Boteubh 
v. Brojomth Sircar . L L. R., 5 Calc., 308 

502. Disparaging 

remarks by bystanders or purchasers other than the 
decree-holder — Notice of sale — Practice regarding 
sales in execution of decrees — Adjournment of sale 
— Civil Procedure Code ( Act XIV of 1682), 
ss. 311, 291, — Disparaging remarks made by 
bystanders or by purchasers at an execution- sale other 
than the decree-holder do not constitute such an 
irregularity as is contemplated by s. 311 of the Code of 
Civil Procedure. Gunga Naram Gupta v. Annunda 
Moyee Durroanee, 12 C. L. 15 , 404, followed. 
Woopendro Path Sircar x.Brojendro Nath Mundle, 
I. L. f?., 7 Calc., 346 • 9 C. L. 263, and 
Pukhtnee SulUsbh v. Vrojonath Sircar, I. L S., 5 
Calc., 30S, distinguished. It is the practice of the 
Courts under the Rnlcs of tho High Court, which 
have the force of law, to place all properties intended 
for sale in execution of decrees on a list, and to 
proceed with the sales from day to day, commencing 
on an appointed day. As each property is taken up 
in its turn, an adjournment of the sale of a particular 
property, which is the consequence of such procedure, 
is not an adjournment within the meaning of s. 291 
of the Civil Procedure Code : and it cannot be said in 
such a case that there was an irregularity in the sale 
not baaing been held on the appointed day. Lae 
M ohck CnowDHtrp.i e. Nbnu Mohamed Taeukbar 

[I.L.B,,17Calc., 152 

503 . — Civil Procedure 

Code (1882), s. 311 — Position of decree-holder ir ho 
hat obtained Dave to bid — Dissuading persons 
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from bidding — Non-disclosure amounting to fraud. 
— A creditor had obtained a decree on the footing of 
o mortgage, and in execution brought the property of 
his judgment-debtor to sale. At the time of sale the 
decree-holder, who had obtained leaa e to bid, entered 
into an agreement with P to tho effect that, if P 
would dissuade other persons from bidding, he (the 
decree-holder) would purchase the whole property for 
R$3,000 and com cy it on certain terms to P P 
thereupon exerted his influence and succeeded iu 
persuading would-be puichasers from bidding, and in 
consequence the property was sold on tho 11th April 
1891 for RS3,00Q, which was a little more than half 
its actual value. The sale was confirmed on the 
19th June 1891, and the judgment-debtor, who at the 
time of the sale was a minor under the Court of 
Wards, attained his majority on the 21st April 1894, 
and filed this petition praying to set aside the sale on 
the 15th Hay 1894. Meld that the omission on the 
part of the decree-holder to disclose the agreement to 
the Court amounted to a fraud upon the Court 
entitling the judgment-debtor to say that in point of 
law no leave to bid was granted, and that the with- 
holding of information is no less a ground for 
cancelling a sale than actual misrepresentation on the 
part of the applicant who becomes the purchaser, and 
that therefore the sale must be set aside. Jayini- 
babbih Ratdttak r. Vijia Ragukabha Atyarappa 
Nairas Gopabar . I. L. R., 19 Mad., 315 

Meld on appeal to tho Privy Council. — A decree- 
holder who has obtained leave to bid at a judicial sale 
is, in regard to restrictions upon him, in the same 
position as any other purchaser. A charge against a 
bidder that he and those who have acted in concert 
with him hate acted in such a manner as to preient 
the best price from being obtained does not of itself 
amount to a charge of fraud, nor will proof of snch 
concert invalidate the sale to him. The judgment of 
the High Court in Woopendro Nath Sircar v. 
Nrojendronath Mundttl (1881), I. L. S., 7 Calc., 
346, though a correct decision on the case, was too 
broadiy expressed in comprehending any dissuasion 
by a bidder at a judicial sale of other persons from 
bidding, as a ground for setting aside the sale. Tbe 
Judicial Committee affirmed tbe decision of the High 
Court that, on a petition for tho setting aside of the 
judicial sale under s. 311 of the Code of Civil Pro- 
cedure, neither the fact of the above agreement nor 
the dissuasion of bidders afforded sufficient ground 
for making the order. Bnt the High Court had 
decided, in favour of the petitioner, another point — 
that there had been material irregularity, within that 
section, in an omission on the part of tbe decree- 
holding purchaser when he bad applied for leave to 
bid. This had been that be had withheld information 
of the agreement from the Court, which had granted 
the leave to bid not having been made aware of tin 
arrangement. The omission to disclose this fact 
had, in the opinion of the High Court, amounted to a 
fraud upon tho Court executing the decree, and 
entitled the petitioner to have the «ale set aside on 
the ground that in point of law no leave to bid bad 
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been printer) Held by the Judicial Committee 
that this ground had not been established by evidence 
on an issue between the parties haring been taken 
for the drat time in the Court of Appeal with a change 
of the matter in controversy i and tl at the fraud on 
which alone the High Court’s order could be sustained 
had neither been alleged nor proved Mahossd 
Itfsa IUrctnia e Ssrmt Vijita RiontrvArBA 
Gopaiau I X R., 23 Mad , 227 

[X. It , 37 I A . 17 
4C W N ,227 


C04 ■ • I’urchan ly 

son of decree Solder — Codeof Ctutl Procedure (Act 
X of 3877) i 294 — A purchase by the eon of a 
decree bolder undivided In interest from his father 
la a purchase bj the decree holder within tbo meaning 
of s 39-1 of Act X of 1877 as it stood previously 
to its amendment by Act XII of 1879 and is abso- 
lutely void if the purchase were made with fands 
which were joint property of the father and son 
Nahayah Debhpakd* e Anaji DssnrAffni 

P X R , 6 Bom , 130 
Since the amendment of the Civil Procedure Code 
by Act XII of 1879 the sale would not be treated as 
absolutely mid but as liable to be set aside by the 
Court on application by the judgment-debtor or other 
party ratereeted in the sale. 


605 Rejection of 

highest hd—Alertiet tale earned By act ofjudg 
men! debtor— Highest Bidder declared not the pur 
chaser— Validity of tale —Three attempts to sell 
land taken in execution under a decree bad been ren 
dcred abortive by the acts of the judgment-debtor and 
a delay of seven yesrs occasioned dnring which by hn 
conduct he defeated the eiecution of the decree 
When the property was put up for sale for the fourth 
tune the Collector rejected the two b b hcst bids on 
the ground that ne ther of the bidders could produce 
a mooktearnamah from the persons for whom re- 
spectively they professed to act a* agents, nor pro- 
duce the required depos t and he declared the third 
highest bidder the purchaser of the land. Held that 
under the circumstances the conduct of the Collector 
W»a justifiable and the saleTalid lion tan N’a&ais 
Bibqh c LisnxiirtrjrD Muir* Marsh 692 
[2 Ind. Jut, 08,1 BW It,P.C,7 
8 Moore a I A , 324 

h decree loMe^^Jvt' a^saCTiu 
dm f whp ,° tte sol e/of any lot is 
,boold ,l T lt “ 1 be 
P^ed 4 , t0 |^i l8 e th ? dcpo,,t P'^'hJd by the Civil 
fs'lmg which the Icl should at once 
.W ** *• n,k •» ‘hi first purchaser 
tbe lot “ knocked downto him, 
the prescribed deposit “i 
pw0 '“ w Cndixoo Dew Jha 
E.. 1834, Mis , 30 
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reeeiptt for amount due to Bin* —Where the decree* 
holder Is himself tbe purchaser at a tale In execution, 
there is no reason why be should cot, instead of pay- 
ing the price in cash, give receipts for the amount 
due to him under his decrees supposing their value 
is satrdcnt to cover the amoant for which the pro- 
perty it sold The fact that he d ws so Is not a valid 
objection to the tale KhxixIt CmnTOl* Guoaa 
c Kiancn Cuuvdes Pan. Cnownav 

[16 W. R.,40 


608 ray meat of pur- 

eh ase-money — Cirii Procedure Code 1359 ti 254 
255,257— Default sa making depot, t —Directions 
as to the payment of the purchase-money at sales in 
execution of decree anting un ler «. 254* Act VIII 
of 18 »9 were to bo dealt with at provided by that 
section, and did not fall under as 253 and 257 A 
default nnder a 25 1 was not au ' Irregularity In 
conducting the sale" under* 255. Unwin Dbse* 
Dossee t Oof eb BooxcrsEE Dossu 

[0 W.n,MlB,B2 

609 Payment of pur- 

date money — CiriZ Procedure Code 1877, t. 294 
and it 306 313— Set off of purchase money— 
Omitiion to make depot, t — The requirements of 
s. 300 of the Civil Procedure Code applying to all 
cases of sale of immoveable property under Ch.XIX, 
a decrce-hol ler buying with permission given under 
a 291 and desiring to set off bis purchase money 
against the amount of the decree it not exempt from 
the necessity of making at tbe time of sale a deposit 
of 25 per cent on tbe amount of such pnrehatc-money t 
and such deposit must be made In cash. The option 
so to set off tbe purchase money cannot be exercised 
by tbe purchaser until the confirmation and payment 
of expenses of the tale Where however all parties 
interested In tbe amount to be deposited have waived 
their right to bare that amount deposited In cash, 
the sale ought not to be act aside on tho ground that 
a cash deposit has not been made Gop ai, Screw « 
Bor IltniwAUEE Lilt Sanoo IOL.Hi 181 


610 


; faym 


ret of 


f— Citil Procedure Code 1877, t 306 
— Failure to pay deposit of purchase money required 
by that ere 1 1 on — The person declared to bo the pur- 
chaser of property pnt up for sale in execution of a 
decree did rot, as required by s 303 of the Civil Pro- 
cedure Code pay a deposit of 2o per cent, on the 
amount of his pnrchsse immediately after inch de 
deration, bnt on a date subsequent to the date on 
which the property vrae put up for aale. Held that,, 
there was no sale at all of the property Istiesh 
A ll Kiisir e Nabaw Soon UB,5 AIL, 313 
61L Failure By pur- 

chaser to male the deposit required byt 306 of the 
Citil Procedure Code — STatenal irrtgularUu •» 
conducting tale—Cto,l Procedure Code ( del XIV 
of 1832). tt 214 306,803,811 and 812 —Failure 
on the part of the person declared to be the purchasor 
at a sale in execution of a decree to make, and on the 
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part of the officer eondneting the sale to receive, the 
deposit of 25 percent, on the amount of the purclm'e- 
money in the manner required by s. 300 of the Code 
of Cii il Procedure, constitutes a material irregularity 
in conducting the sale, which must be inquired into 
upon an application under a. 311, and consequently a 
separate suit to set aside a sale on such a ground will 
not lie. Inlisam Ali Khan x. Rarain Sing, I. L. 
21., 5 All., S16, dissented from. Built Snco r. 
Sarwan Singh . . LIi. K., 18 Calc., S3 

512. Inability of 

purchaser io mate deposit — Tlc-Salc — Substantial 
injury — Civil Procedure Code (Act X of lb77J> 
a. 293 . — At a sale in execution of a decree the pro- 
perty was knocked down to a bidder at B2C0. The 
bidder was unable to make a deposit, and the pro- 
perty was immediately put up for sale and re-sold 
for HEO. Held that the judgment-debtor had sus- 
tained such substantial injury ns would jnstify the 
Court in setting aside the sale, notwithstanding 
that the judgment-debtor might, under s. 293 of the 
Civil Procedure Code, have recovered the difference 
between the original bid and the price at which the 
property was sold. Beotn Chunder Shiokdar p. 
Ptokeshnath Biswas . 1 1. E, 9 Calc., 88 

S. C. Bbbin Cotjkbee Sihcedar r Moiraoo 
Sudun Cnowi.nuiu . . 13 C. L. R., 318 

513. Omission to 

mate deposit — Default of purchaser after sale of 
portion of jroperty sufficient to satisfy decree . — 
Where a portion of the property of a judgment-debtor 
las been sold inciccution for a sum sufficient to 
satisfy the decree, the Court is not justified, on 
default being made by the purchaser, in directing 
the sale of any further portion of the debtor’s pro- 
perty, it being opon cither to the judgment-creditor 
or the judgment-debtor to apply that the balance due 
upon the decree, after rc-sale of the portion already 
sold, should, he realized from the defaulter. Joy 
ChukderBiswas u. Krk Kishoee Dey Sikcae 

[8C.L, R., 41 

514. — — Failure to make 

deposit — Tie-sale without notice — Irregular proce- 
dure. — At a Court-sale in execution of a decree, 2' 
hid K 3,650 for the judgment-debtor's land on the 
24th March 1882, but the Amcon re-sold the pro- 
perty the next day for 112,500 on the ground that tho 
deposit was not duly made. T objected on the 
28th March and a fresh, sale was ordered by the 
Court without giving notice to the judgment-debtor, 
and the land was sold for B2,T00 on the 13th June. 
On the 13th July the judgment-debtor applied to 
have this sale set aside and the sale to T confirmed. 
TTeld that tho judgment-debtor was entitled to have 
the sale of the 18th Jane and tho order which led to 
it set aside, and that the Court was bound to decide 
whether tho deposit had been duly made by T, or, if 
not, whether T was liable for any deficiency in the 
price which might he realized on a re-sale. Kutpat- 
yan f. Bakabam Ayyan . I. Is . R., 6 Mad., 187 


SALE IN EXECUTION OF DECREE 

— continued. 

17. SETTING ASIDE SALE— confiRKed.’ 

515. Failure to pay 

purchase-money — Tie-sale. — At a sale in execution 
of decree, certain property was knocked down to a 
bidder, who made default in payment of the pnr- 
chase-iuonoy. Subsequently the Judge again put 
the property up for sale, and re sold it at a lower 
price. The decree not being satisfied, tho Judge put 
up other property which had been advertised for sale 
with tho property above mentioned, without getting 
from the defaulter the difference between the price ob- 
tained at the second sale and that obtained.at the first. 
On an application by the judgment debtor to have tho 
sale of the second property set aside, — Held that no 
sufficient canse was shown for setting aside the sale. 
Joy Chtinder Biswas v. Kali Ktshore Hey Sircar, 
8 C.L. Tl., 41, distinguished. Khiroda May* Hassi 
x. Galam Abardari, 13 B. L- Tl , 114, followed. 
Goto Cutodee Biswas r- Chunder Coojiak Boy 
[L L. R., 8 Calc., 291: 10 C. Is. R., 238 

518, Failure to pay 

deposit — Tie-sale on default in deposit — Civil Pro- 
cedure Code, 1859, s. 253. — In a re-sale for default 
under s. 253, Act VIII of 1859, the officer conducting 
the sale was not bound to commence from the next 
highest bid below that made by the defaulter, instead 
of commencing the sale de novo. Goto Mookh 
Singh v. Laela Goto Sunxto 

[1 W. R, Mis., 11 

517. Inadequacy of 

price. — Smallness of price is not a sufficient ground 
for setting a'ido n sale, unless it be tho effect of an 
irregularity in the' sale-proceedings. Beet Bhunjun 
Siege r. Mitttojeet Singh . 6 W. B., Mis., 31 

Not be a Kishore Doss c. Bungsheb Moeun 

Doss 17 W. R., 210 

Htobebool Doss v. Adlender. Hubbeeoora. 
H ossein t. Land Mortgage Bane 

[14 W. R,, 44 

Aiijiooddy Chowdury v. C bunder Nath Sen 

[24 W. R„ 227 

618. Inadequacy of 

price — Inadequate price produced by mistake — 
Misstatement m notification . — Where on irregular- 
ity in an execution-sale (e.p., misstatement in the 
notification) produces a mistake, and the property is 
consequently sold at au inadequate price, the jndg- 
ment-debtor is entitled to have the sale reversed. 
Khodeja Bibee v. Johad Boueen 

[14 W. R., 320 

519. — — Civil Procedure 

Code (1SS2J, f. 237 — Misrepresentation of value in 
the proclamation of intended judicial sale — Sub- 
stantial injury within the meaning of s 811. — The 
value of property of which the sale has been ordered 
in execution of a' decree, when stated in the proclama- 
tion of the intended sale, is a material fact within 
snb-s. ( e ) of s 287 of the Code of Civil Proce- 
dure. An under-statement of the value of the pro- 
perty having been made in such a proclamation. 
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wk-ch vsi circulated to mafead hiddcrt, and to pc* 
lot them tna aSecng aiquat* pice*. or Ina 
Ud<5nc it *11, *2.1 the wde tanc-c iml *d ia * jHc* 
altoptfce inadequate -Held that *ceh ci*>*»tf=fT.i 
*u * rcate-ial u-rgulantr HI patlishug °* eood*«*- 
m- the **->, althoish the** might be do role re-pur* 
mg put' ,ca* ion ef tie nine ra that Jfoela:r.>t ra [ 
and that the special mnrdr ponded m *- Sll 
applicable ** cb tislnl Injury hal ri*n'_ ed- Su 
PIT* am Ke_i J • 1TL Kras 

(L X*. EL, 20 AIL, 413 
LR,25 L A. 140 
SC W N, 650 
520 — — On » «Je of 

pupertr a cnooiica cf * decree the t*1cc K*-ed 
ia the *a!e poclamstga -a * EMml f*et within 
ch* («) of v 2S7 cf the Code cf Ci*3 Frerfut 

Coder tilutiin f nth pcepertT u * material irre- 
ptlar yin pnchsli-C «r eordnctinx the nle. Sit a 
cm Nairn* r 1 : irwaiaxi Xaicrr* 

[tLE.,23 Alai, 688 

62L — Ini Jr; wary ef 

jmrt — Jla mo,' im^i’enff — CtefrmaUt* efte’t 
—Cede ef C tx Tfrtier- (Art SIT ef 1*3), 
*•.335 31 J/i*f JU.— Th* aileo! mmcreable pcpe*ly 
to the h-gheit IvldiT 'c r * pic* which n'wtjimly 
appear, to be loo V-w u rot * material irrgnUrty a 
pt hiVrr g cr ensdneteg the **lc. A deertetcVIer ct 
* Jn&mrrt-dettor wmi apple to art aside * sale on 
t&potndef tb* peace mined Ici-gtoi low Coder 
•.Allot the Cole cf CStU Proeednr*. tb‘2, the CirD 
Cout cancel, «(<n or witloet ipytabn, refuse to 
cceStci * ml# <n the mend lies the price lid a too 
W Ui-arr »- K»i?sj»*hit 

[L L R., 8 Bom , 424 

522. Inityeecy ef 

p*v* —The c^etmata-e* liat p-perty <11 wild is 
executed c* * decree fcelew it* pc per Talc, asd th»t 
w prim *“er^ifd the ml*. u tot mffcaect to 
“ 9 -\ 1TH s a6H T Toctrr 

5 N W„ 19 

„ . . , , _ leiJcreiej ef 

„ «■■■ •'<•/«*«»— C.tt7 Fnetder* Code, 
*»• W» ~ A '- » sale held ta the *<-h Sep. 


T&ttl* the **le Ensoc 
Stt on 


523 


terrier IS - 7. to exceufcca of * decree, 
purchased on ertote fc* PLattO The rctJratxn 
o **le hod stoted the Goirrcst rerfote to le 
f v y « «*«* «« the wde Storffa 

t-e S.h Ar-nC IS-; The oole ni potpeoed wiA 
e« tie one of * oececd KtScotim m on orrLco- 
Lx nch V^- 
* the otto&arf osd the txt£r*£xa cl 
P’^IltOcUierlSTSIlie 
o. 255 rf Art TUI 
“"J” rf teoteml errex a 

t^eotico a record to the 

^ “* «*toaed feaa th. J*dje on order 
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17. SETTLSG ASIDE SALE-etw'««*rf 
purport ji~ to bare keen calc oa renew nairr 1 3*5, 
rat witbcct octice to the rerpcdecS,*,ttirg oside ti* 
sole ra th*. pound cf fcadwjuoee of price orti the 
o*oreci<xtxioe't rsatenol error Sah*wp«tly the 
Join refused to nrfra the sale sol to Sine a 
rmiSd'e to the rt» pandect. The High CcxrU cn 
oppScatejo bj the wjeidrat Bade' ;i ASS Viet,, 
e lot, s. 15, held that tie objective* ssodewere 
cinSeieix, oal dlreeted the Judg* to «e£rs 
tie «*l* Utli fee th* Pnry Coctdl that, ol'brarh 
the oDe^el inadojaacy cf yrace wae 60 pool I* 
re'urrg to rmtrra the ■*!». jet that the *hoT* rroz 
in rpof yog tV oaouat of G- rcr a aeut TCmic «r»i 
on irreyulontT (*e* *. “13) for which, «a proof of 
oubrtastiol cnu ?7 to the indgoeabdeUar tiertf-ow. 
the to’c Bight hare ben *«t u>h i bet tbs! the 
oiore pet ' ra few pottpenexext oioaated to «a *-f- 
nasunty the jcdgaie=trf« l ter that the oat^.-l*.:or. 
ni correct, or that there woo no Such irrrgolsrt'y M 
wcold l* liil* to mislead. Gntuu StSOB r. 
Drams Viioia &y„s 

[L. E, 3 I . A., 230 28W.E-.44 
Afmor th* dnuus cf the Etch Court la Hrt* 
cro uia Sisoo r. Gntrsiara tiros 

[10 W. 227 

£24 I*a3ej**-fef 

fnre — Ferre t» »rtie» of nit —if ere oadc<p»cy 
rf pv* U net * sufirtcat pwrnd for orttoj oosie • 
**3* m nntro if no nbeta al i ol brjary ha» leer 
caused to iidrareat-dcltor by any matenal IrrtpaUf- 

i*y » puhLshiaj aal cueidict ag the • ale ] and th* 
mm‘OT rf the mac of a a-rxig |wrpaaaoh la th? ec*iCt 
rf o»2e u let rcch an bmraJan’r, when the rotor* 
hoo tern ocrrrd a the r-gtt cxnzsh and the estate bat 
been idtttihed. Hoorn. Eos«xrr C Bait Coot ** 

Scan . 25W.IL, 328 

525. Ioedtqoaej ef 

reie* — IiT*j*r*n»j,B tai/uliey tr teoieeltej n’t 
— If it u pored that the pm obtained f‘T poperty 
•eU at an eieeatim safe n ptaily madrpate. and 
if «t be al*) pored that tier* ha, beea a calcrml 
lrwralonty in p M- a hia g or eoaJoctcsg the aole. th* 
, Court will peeaaM that ths creguWity was tie 
eaa* rf the inadequacy of pice, untd p-oof u d T ® 
to th* Oi±vy GeyeeodU Dti * * r Sty Xaciw**- 
I pet S.ayL IA1.J Cafe, S43, approrrf. KaSI* 
' Ti*a Cnowrnannr r EascocnaB Ooopra 

[L L. B, 7 Cale, 4ea . 8 a I*. Eh, 114 

| 528 _ Hettr.el 

t trtrs^'enis-Codt ef C.nT Frtrd.rr (1SS3/, 


*» tSl ni Sll- Silt el «o adryaefe jwsff 1*1 »/ 
| te lee r ef exit leray jtxcd,— ' Where a dettar’* 

! P c P - 'y andtr attacbmeet bod hem ordered to be 
■ arid at a Cnd dole, after the dirponl of a certain 
1 clona thereto cade asder a 273 rf the Cole ef CirB 
i Pmcedare. bo* no beer had been £a*d fer the aole ao 
1 fnpued fcy a 231. and the property wo, wjd at a tcy 
j Srada— at« pew by mra rf the pazety rf tvilers, 
— field, aSiradng the iham rf tb* Sihr£i»!e 
I dedge, th*i there hoi been material icrepalariy 
j eanams rr hat a rti a l hjury to th* debtor t aadthatrt 
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SALE IN EXECUTION OF DECREE 

— continued, a 

17. SETTING ASIDE SALE — continued. 
is sufficient under s. 311 of the Code, if the evidence, 
though not "direct evidence,” shows timt the injury 
was a necessary result of the irregularity complained 
cf. Fassaduk Fasti! Khan v. Ahmed Husain, I. 
Jj. I?., 21 Calc., 66 : L. I?., 20 J. A , 176, explained. 
Sitkko Morn: Debi r. D akin a Ranjan Santas 

[L L B., 24 Calc., 201 

527. — Civil Procedure 

Code ( 1SS2J, st. 291 and 311 — Material irregular- 
ity — Sulslanlial lost — Inadequacy of price . — 
Where a material irregularity is proved to have 
occurred in the conduct of a Court-sale, and it is 
shown that the price realized is much below the true 
•value, it may ordinarily be inferred that the low 
price was a consequence of the irregularity, even 
though the manner in which the irrcgnlarity pro- 
duced the low price be not definitely made out. 
When a sale is adjourned under s. £91, the provisions 
of that section must be followed with exactitude. 
Venkata Shbbasata Ciietti r . Zamindar or Kab- 
tetinagab - - . I. lx. B., 20 Mad., 169 

628. — : • Sale at an in' 

adequate price, through irregularity in sale-proceed- 
ings. — Where six tenures with separate recorded 
jnmmns were lamped together and sold in execution 
of decree as one lot, whereby the plaintiff and his 
co-sharers were precluded from buying up any one 
or more of the six tenures, and no description of the 
properties to he sold was given either in the sale 
proclamation or lutbundi, in consequence of which 
the defendant was apparently the only bidder, and 
he purchased six tenures at an inadequate price, the 
sale was reversed as fraudulent and illegal. SlirK- 
xvxr Doss r. Rasijeebdn Rot . 18 W. B., 342 

529. — — — — — — Inadequacy of 

price — Irregularities indicating suspicions of 
■fraud. — Where immoveable property of considerable 
valuo had been sold for Rli in a sale in execution 
of a decree for R17-11-0, and purchased benami by 
the execution-creditor in the name of a relative, 
nnl it was found that the judgment-debtor had not 
htcn inftrmed of the sale, — Held that all these cir- | 
cutrstancCB taken together justified a suspicion of j 
fraudulent dealing, and that the judgment-debtor j 
was entitled to recover his property on payment of j 
the original due. Gobestj Chondeb Mooeekjee -c. j 
Ram Koinn. Chaxtebjee . . 25 W. B., 364 j 

530. — Inadequacy of 1 

price of property. — The market value of a property > 
is not the valuo which ought to he taken as the t 
standard at an auction-sale in execution of a decree i 
where the purchaser ordinarily gets neither a title 
nor the title-deeds as in a private sale, but only the 
right, title, and interest of the judgment-debtor at 
the time of sale. Meah Ream »•. Bahais- Chon-deb 
Ceowdhbt . . - . 18 W. B., 197 

53L — ~ — “ — Inadequacy of 

price— Substantial injury— Civil Procedure Code 
(Act XIV of 1SS2J, s. 311 . — The relative cause and 
effect between a proved material irregularity and . 
inadequacy of price may cither be established by j 
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SALE rtf EXECUTION OP PEC BEE 
— continued, 

17. SETTING ASIDE SALE — continued. 
direct evidence or be inferred, where such inference 
is reasonable, from the nature of the irregularity 
and the extent of the inadequacy of price. Where, 
upon an application to set aside a sale in execution of a 
decree, the material irregularity in the publication 
and conduct of the E.ale complained of was the notify- 
ing of an incumbrance which did not really exist, and 
which must, in the ordinary course of things, lower 
the mine of the property, — Held that it might 
fairly he inferred that the irregularity in the con- 
duct of the sale was the causo of the inadequacy of 
the price. Macnaghten v. Mala Hr Pershad Singh, 
I. L. JJ., 9 Calc., 656, and Lola Molar uk Lai 
v. Secretary of State for India, I.L.M, 11 Calc., 
200, referred to. Ger Bdksh Laid r. Javvaijib 
Singh . . . . I. E. B., 20 Calc., 599 

(e) Substantiae Injure. 

532. Proof of sub- 

stantial injury — Civil Procedure Cede, 1859, 
s. 256. — Even where material irregularity had 
occurred, as from non-issue of proclamation of sale, the 
party applying to set aside the sale on that <rronnd 
was bound, under s. 25G, Act VIII of 1S59, to prove 
that he had sustained substantial injury thereby. 
Jot Iaea Dossee v. Mahomed Hossein 

[2 W. K., Mis., 2 

Numonee Sitaha v. Dam Chtfbn Deb 

[6 W. B,, Mis., 45 

Abool Mahomed r. Sian Doozaeee Tevtaree 

[11 W. II, 114 

Lack Ram r. Mohesh Doss . 12 W. B., 48S 

Ncjmooddeen Ahmbd r. Abdoob Azeez 

[15 W. K„ 95 

Chttndeb Sekhue Deb r. Jadvb Chhndeb Sett 

[10 W. B.,78 

Sanwhd Singh r. Makhhn Pandit 

[2 N, W., 143 

Sheo Pbokash Missek b DhbdaiNabain 1 

[22 W. R., 560 

This non forms an express enactment in the Code. 

533. Presumption as 

to irregularity and injury — Civil Procedure Code 
(Act XIV of 1SS2J, s. 311.— Where an application 
is made to set aside a sale in exeention of a decree 
on the ground of irregularity, itisnotto be presumed 
from the proved existence of irregularity and injury 
that the latter occurred by reason of the fonder, in 
the absence of evidence to show that the injury is the 
result of the irregularity Macnaghten v, Mababir 
Pershad Singh, I. I. JJ-, 9 Calc., 656, and Lola 
Mobaruh Lai v. Secretary of State for India 
in Council, I* L A., 11 Calc., 200, discus, cd. 
Satish Chundbb Eai ChovT>huei r. Thomas 

[L Ii. B.. II Calc., 658 
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634 . 


Wi y and * •'* f 1 Froerdmro 
of I8~J I St!~ » Intlin U it, 
r On »u »s j-I cation under » 311 o( 
b lure Code (Act X of 1677) to trt 
t jnunl that then iiA.1 be -n * | 
ulai 1 y iu pujU*hbig tb# »»1 j i but CO i 
called to proT« that »uh*Saot»a\ Injury | 


maos) there! r It *1*0 »pp#are«l tint 

im otren doe • »ftrr tb* ip] lira t tad ap[ ! rd f r 
proclamation t b# iwucl to LU wltnexe# be l< jo- 


llied tb* r quu l» fol and th»t lubarqucntty 
tr&r a d l»y of **vt-!i day* in the of* re in keulug sorb 
proclamation* which w re glllnitil; kau I nly 
three day* irior to the day find for tbe hr* lo; 
On tbo •I'l l cent elixirs that In ronaequetir* of 
each delay l* Led not been allow 1 » fete ppor 
tuedty t produce bit wltneiwe * — llili tl»t the 
Court CBDUot prcium# that ubitantal Injure ba« 
been ranied from tbr tntre feet of tbrrr baling b**n 
■ material imgulanty a pi VlnLln„ * hIi but 
when totb • rretrrUl nr nUnty end rob*'. ant a) 
injury h*v# l jre red the Court nay rraaonaldr 
Preaume tint Ur in atantUJ Injury k dor to curb 
irregularity I! d elto tint tbr »ppl cent berlo; 
b«n gu »y f Urbee Llmwlf could sot be ath/wed 
to • t up tbr d Uy a the otHce m » pound for tbr 
non production of b!» wltncee<* Oepe* \atk iKr 


BALE Ilf EXECUTION OF DFCIIEE 

— romtimmtd 

17 setting aside 

of mtiUitie! injury thereby to tbr jud/amt-dd-t ir 
At to ti • tb* letter tertlon rwjjirr* afirmitifl 
eridrocr TAlIBbUS Ulan. Km* * Alt MID 
Hr lint . LL.IL.aiCaltL.6G 

[L. 1L. BO X A , 170 
637 Cull rrvtJ** 

CoJeflWf t Stl- fpy/ie*< HbitUi-frM’iU 
rxftml va rreoftfn /Unfit l J*/»ry.— Il It e»t 
tnf rlnit for an appl-rart «n4«r a. ill of tbr Cod* «f 
Cavil rnniiin to i^i* Hit (Lire bit Urn tnwrWI 
Irregularity In j*iH thin. or *ou iactlnjp • lair and 
that ■ price below the gnilti raise bat i-xfl ntlilel I 
but hr touit go ou to ctrticc* tb* roe with th* Other 
tba U Ihr tore *1 b tbr Itejularity at rftfl Uil 
esatr by mean* of direct evidence Ferrofe* 
Ra.ollkan, Jlmad Iltttta, I / R 31 Cllt- 
19 rrfrrrcdto. Jim Xuit • lUspsrn Psuab 
(L U II.. 18 AIL, 37 

633. C'rit Tn-reJirt 

C*4« flVOJ e SJ1— ofp//i*afx>e f» ttt **»k «k 


,34? 


Uoiomu Uoincna* r ITooxna 
CarSBlu BcsnoriDiiTi 

(L L. n 7 Calcs., 730 0CL.lL. 341 
636. Ci rtf /Vercdere 

Code « 311 — Alltftd ,rrry«fon/y ef/red m, 


■nr*t *e— Fe fer* to ymrr la lUaztiol 
rtttllfj A jud pnrn t^lrbl or ban t aliened the 

■ »1« of luiiDoii-abke tobeefinpUti'lolibout 


circuit on Jc of Ittinmi cablet tobrc mplrtol »ltbcut 
object 0 ou tbr RroauJ aflrrwanlt a! level l y tins 
x 1 Ininfllr mr of d* r pti n wilhlu ibe rrejubr. 
jnrnttof a 287 li« bar g bmi throughout ••err of 
rrbat thedcreriptiou wet the talc it not latalid ou 
tWe pTonnd alone wilbont more >o erblcae* harlo. 
beat glrra in the Court eierat og the deeree of 
•ubitantial injury bar ng rriultr.1 by rraton of eucb 
irrcRUlantj the alleged mltdrtorfpLcm 
that, although the App,UeM Ccmrt Ulow had aerumrd 
that tbe pre pert* bad be n eold for lex than it ought 
to hare fetched ,uth nvetantial Injury a, inade- 
quacy of price ahould bate been proved to here 
occurred in order to bring the rax * ihia a sit. 
llooiiaeitn x Mt\el r I triixd g ari 1 / £„ 9 

Ca/r,65C refirrfd to and fol-oncd Airjicarum 
« AacxiCMLm, I L. It., 12 Mad, 10 

cZhfiwi. J~ 7 . 20 o 7 *J m-Lur!.^” 

lanlS- Proof of „ U M al t.j.rx -Th/7o‘ 
ewnpl aoe« mtb the requirement cf • Mo of the 
Oril P crfcduto Code that before ttluof itrnoov table* 

wnXlir' tb t rt ? d * j ' ,houU >«“*"*»• 

netween procUinrtiou and e lr ■ a material t-, , . . 
larity within the mining: cf a 311 Hut iu^flSt 
U not to male the Je a null ty without j^f 


Trvnf of ea'rfiafuf • *fvrr<—lOH 

tLat la an app iratlon cmfer * 311 of tie Cot tl 
of t r 1 l*roe*»lu re to art arid* a »»!» la et rent Sen of 
a d efre It la rverraaary few the aj {Grant to ihow not 
only that Ihrre Lae been a material Irrr-f’iUr'f y 
In pu T1»V njiem lurtlrg the tale but alio t>4.t 
euleUut »1 Injury tad b~r> nitaisol in r<*i*«jortir* 
of ineb mate-ij tmjnlarity AroocuU taxt r 
Jrxaotktltam, J L. U~ 12 Jf*d. 19 altJ T“<d 
dot Ea.ot Alea r Aimed II aee a I U X- if 
Csfe 99 rrfrr-rd to. SHlitu Lid AM r Ao«A Ml 
K»»» L L It. 18 AIL, 141 

Aee ako Scn»o»on» Dsn * Dactyl 1 Us«a* 

Sictii I. L.IL, 2d Calo ,291 

and 1 issati SaiaauiA Chitti r TtvtiolB 

of KacorrmicuB LL 1L.S3 Va<L.169 


(d) EirtriM o» fcAtC 


630 Liability for oxpmsea ol 

Ills ~ Salt eet mtt.lt for (rrefxlantj. — Where an 
eieeuttcn^ale wa> »»t aiide ou the errmn-i of Irrrgu 
larity on tbe fait of the Ameeo and other ofirlita. — 
Held that the jud ■nient-drbtor ru net rtirp uM* 


b tbe npetura of neb w * 


Dasi 


ilrtti c Lccbmp* 

1 Apr*, Alla , 1 


(a) CoKrmciiiror 
640 IU s ht to oorapeai atlon for 


improurmonta on o eetmont — Art XI of 1659 
e S — A purrbaxr at a ftherUT* •»!* »»' octet t tlcl 
to rouipcnxtl n under Art XI of 18»5 a 2 for 
impro emrnt* to the land during In* orrajwlKra If ha 
had r 1 ed lol ly ou the MU of aalc ISaorucriilH 
EBItTKT * DolllCimSKB L»UA 

jBourke, O C., 160 
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SALE 1ST EXECUTION - OE DECREE 

— continued, 

18. SETTING ASIDE SALE-EIGHTS OF 
PURCHASERS - continued . 

541. Bond fide pur- 

chaser — Inquiry as to title — Act ATI of 1S55. — A 
person did not become a bond fide purchaser within 
the meaning of Act XI of 1855, unless he had made 
all reasonable enquiries as to the title. Enquiries 
from neighbours were not sufficient. When therefore 
a purchaser who had bought property on no further 
information than he could obtain from neighbours 
was ejected by one who shou ed a better title, — Held 
that he was not entitled to compensation under Act 
XI of 1855. Gone Gov at, Dutt r. Bissonath 
Ghose Cor., 41 

(J) Recotebx or Purchase-uonex. 

542. RigM to refund of pur- 

chase-money — Mode of recovery — Civil Proce- 
dure Code, 1859, s. 25S. — Under s 258, Act VIII of 
1859, when a sale of immoveable property is set aside, 
the purchaser is entitled to recover hack his pur- 
chase-money. If the Court, rerersing the sale, 
omit to make such order, the purchaser can sne to 
recover the money from the person. who has received 
it. GEEKS!! ChUNDEBPOTTAE c. Lookhooda Moxee 
Dabee 1 "W". R., 55 

Doolhen Hot: Nath Kooxwebee v Baijoo 
Oojha 2 Agra, 60 

543. Civil Proce- 

dure Code, 1S59, s. 258. — When a sale of immoveable 
property in execution of a decree was set aside by a 
competent Court, the right of the purchaser to 
recover back his purchase-money, under s. 25S, Act 
VIII of 1859, w ns absolute, even though he himself 
caused the property to be put up for Bale, provided he 
was not guilty of any fraud or misrepresentation, or 
did not guarantee the validity of the sale under the 
decree. Bbojendub Bor Chowdhbx r. Jugue- 
hath Box 6 W. R., 147 

544. Subsequent re- 

versal of decree on appeal. — The plaintiff purchased 
certain property at a sale under an execution upon a 
decree and paid the pnreliase-money. The purchase- 
money was applied partly in satisfying the decree- 
holder and partly in satisfy ing other persons admitted 
by the decree to participate. The decree was after- 
wards reversed upon appeal, and tho execution-debtor 
•reinstated in his rights. Held that the plaintiff was 
not entitled to recov er the purchase-money from the 
execution debtor. Choolux Sihgh c. Box Mohux- 
t.ht.t. Mitteb .... Marsh., 183 

S. C. Box Motion Lam Mitt re r. Choolux 
Singh 1 Hay, 438 

545. * — Civil Procedure 

Code (Act MIT oflSS2), ss.olOA, 315— -Applica- 
tion by a purchaser for refund of purchase-money 
— Madras City Civil Court, Jurisdiction cf — A 
bouse was attached and sold ns the property* of 
one against whom a decree of tlie Small Cause Court, 
Madras, had been passed. The property was brought 


SALE IN EXECUTION OE DECREE 

— continued. 

18. SETTING ASIDE SALE— EIGHTS OF 
PUBCHASEBS — continued. 
to sale, and the purchase-money was paid into the 
Madras City Civil Court. The sale was set aside 
under Civil Procedure Code, s. 310A Part of the 
purchase money was attached in execution of subse- 
quent decree parsed against the same defendant by 
the Small Cause Court, and was remitted to that 
Court under the attachment. On an application by 
the purchaser for the refund of tho purehase-money- 
by the various persons who had received portions 
thereof , — Held that the City Civil Court had juris- 
diction to entertain the application. VrEASAirt 
Chetti v. Lhadhaba Vxass 

[I. L. R., 21 Mad., 388 

846. Sale set aside 

for leant of interest of debtor in the property . — 
When a sale is set aside by reason of the execution- 
debtor having no Interest in the property sold, the 
purchaser of such property is entitled to receive hack 
his purchase-money as on a consideration that has 
failed. Bank op Hindustan, China, and Japan 
v. Pbemchand Raichaxd. Ahuedbhai Habib hai 
t. Pbeuchand Raiohand . 5 Bom., O. C., 83 

Contra, Kbisiinapa tabad Santu r. Panohapa 
talad Gubctadapa . . 6 Bom., A. C., 288 

Kalu Bnr Visaji v. Damodhab Gobind 

[9 Bom., 92 

Mahomed Basibulla v. Abdulla 

[4 B. L. R., Ap„ 35 : 15 TV. R., 198 note 

547. — — Proportionate 

share of purchase-money on portion of sale letny set 
aside . — here the plaintiff purchased at an auction- 
sale under a decree the rights and interests of a person 
and his minor brother in certain property, and tho 
decree was subsequently set aside as far as it con- 
cerned the minor brother’s share, — Held that the 
purchaser was entitled to a refund of a proportionate 
share of the purchase-money, and that a decree for 
the same against the wmng-doers, the decree holder 
and the jndgment-debtor jointly, was a proper decree. 
Neel Kukih Sahee c. Asmun Matho 

[3 N. TV., 67 

Doolhin Hub Nath Koonwep.ee r. Baijoo 


Oojha 

• 

. 


. 2 Agra, 50 

548. 




— JTant of interest 


of debtor — Bight, title, and interest.— S. 25S, 
Act Y1I1 of 1S59, only applied to c.iscb where a 
sale of immoveable property bad been set aside under 
circumstances which would, under Act VIII of 1859, 
nuthorire such a proceeding. 1 ho fact that the party 
whose right, title, and interest were sold had no in- 
terest at all or less than was supposed, was no 
ground for setting aside the sale or refunding the 
purchase-money. Bajib Locmux r. Bihalauovi 
Dasi . . . . 2 B. L. R., A- C , 82 

S. C. Rajeeb Lochux Sawum r. Momessuree 
Dossee 10 "W. B. f 365 
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IB. SETTING ASIDE SALE— BIGHTS OF 
PURCHASERS euntmtd 
recover back his purchase- money when be finds that 
the lodgment debtor hat no atlcablo Internet at til. 
The implied warranty of title In respect of sales by 
private eo 1 tract cannot be extended to Court sales 
eiccpt Ki far as each extension li justified by the 
procwranl law in India r»e, by » 315 of the CirJ 
IToecdure Code flora 4 Ally AAa» v Abdul Aietx 
l S.5 1 A 116 followed. StJSDABA Oopalav 
t VlHKATA VA*ADA AXXAS01& 

[t X* B., 37 Mad, 22 B 


B01.— 


V/F 


i»sy tcken judgment dtltor foam 

io salealle interest <a properly eo Id—Trofedure 
Jot finding the foot of he horxnj no internl— 
t, oli cs to yrrfymen! creditor— .Far/ie*— Cenl Pro- 
cedure Code ■> Sj3 315 and 622—Soprnntcndenl 
of High Court One r obtained a decree against A 
and in extent on cold certain land which wa* nor- 
chased hr P who pot a certificate of sale andobte ned 
poesossiin Subi-ijoentl j the land was elaimrd by 
one J> who sued A tbe judgment debtor and E 
the suction purchaser fo art aside the an!? and 
cstabl sb he title to tbe land He encceeded in 
hi* suit and in execution got possession of tbe land. 
Thereupon F (the auct on purchaser) appl ed. under 
a S15of tbe Civil Procedure Code (X IV of 18S2) for* 
refund of bis pnrehase money, and the Subordinate 
Judge made an order directing I* tbe decrtc-bol ter 
to repay It V contended that be Ought n t to have 
been ordered to refund tbe money w tbout hating an 
oppcnnmty of proving that Ibo property bad been 
properly sold in execution of bit decree against 
A and that ai be bad not been made a party to £ ■ 
anit, he bad had no opportunity of doing this. On 
appl cat on tothe High Court ,—Htld that the orderof 
tbe Subordinate Judge for the restitution of tbe 
purchase-money was wrong S 315 provides that the 
purchase-money paid at an rxeeut on sale !■ to be 
returned when it u found that the Judgment-debtor 
baa no aal cable interest in the property sold. Jt does 
not prescribe bow the fart it to be ascertained, but 
the concloaon from A 313 as well as from general 
principles is that it must be a finding on tome 

proceedings to which the Judgment-creditor was 
a party, or at any rate of which be had notice Id 
the present case there Was no finding on which 
the bobordinat* Judge could base his order for 
the restitution of the purchase-money Vijhoba r 

E,iT L ‘L.R .,18 Bom , £94 


£62. Salt 

— 4y ovctioa pnrr\a,tr to recover portion 
money— Orel Procedure Code* (Art VIII of *esg , 
*» 255,257,250 (A.oflS~7J, „ 312.313-^ 
ranfy — Cawal ersplpr — Ccrta n Immoveable tin. 
paty was attached and proclaimed for tale l D th» 
execution of a decree ep the applicat on of the dem*. 

Bobjected to the attachment and sale of auch 
Hi. objections w ( r,dimia f d.. nd £ 


BALE IN EXECUTION OP EECUEE 

18 SETTING ASIDE SAI F— BIGHTS OF 
PUB C II AS EBS —coat sawed 
put np for sale on the 20th July 1S75 under the 
provision* of Art t JII cf 1859 and wa* jmrebasedhy 
A IF subsequently aned A" to establish bia claim to 
tl e property and fo have tbe sale aet aside, and on tbe 
18th August 1B70 obtained a decree setting it aside 
There upon A" * led II to ren ver tbe purchase-money, 
alleging a failure of consideration Held tbit the 
aale not having been set aside in favour of tbe judg- 
ment debtor on the ground of want of jur siTftioa or 
other illegal ty or Irregularity affecting tbe tale, but 
having been a t aside In favour rf a third party who 
had establisbrd bia title to tbe property and thaw 
being no quest on of fraud or misrepresentation on 
tbe part of the decree holder, tbe suit was not 
maintainable EoyiS Lorhnn r Jliwafataons Dn»i* 
2 n L n„ J C., 82, and Sotrdaw.a. CAotrrfWa 
v hnehna Kiehor Toddar.4 B L A, 1 B 11 
followed. J lalnndx Lot v Kanattlo, I 1*. X* 1 
All ,fiS> hrellunth Sale, r Anus J latho 3 X 
TV 67. and Doolhxn Unr hath Koonaere, v 
Jta j oo Oojla, 2 Agro, 50 distinguished. Held 
alto that the auction purchaser could not baveapplied 
under a. 815 of Aet X of 1877 for the re turn of tbe 
purchase-money, as the provisions of tbat action 
could not have retrospective effect, and would not 
apply to a aale which bad taken place before tbat 
Aet came into operot on In the natter etj the peti- 
tion of il. to I L It ,2 All* 293. dissented from. 
Per SrSAlOHT, J —Tbat bad the provisi ns of that 
lection been appl cable instead of Instituting a suit, 
the auet on purchaser should bare applied for tbe 
return of her purchase-money in tbe execution of tbe 
decree liras Lsi. «• Kiary on nil 

[I. I*. IL, 2 AH, 780 
663 1 — Sate iy Sheri/fi 

wader writ of fieri Janet— Salt swtsejwatf* do- 
elated iscs/id— fs t to rerortr pnrelaee-money— 
Liability of sxrcsfien creditor— Cirif FroetJere 
Code 1659, n 201, 242 —The plaint in a suit by A 
against li stated tbat, in a amt in which H bad re- 
covered judgment against C, a writ of f fa was, 
on 18tb June lfCC, issned on tbe applicat on of P, 
directing the Sheriff of Calcutta to levy tbe jodg* 
mrnt-debt by aeiturc, and, if necessary by aale, of 
tbe property of C in Bengal, Debar, and Oriasa, or 
in any ether d stnets which were then annexed or 
made subject to the Presidency of Fort D illiam in 
Bengal, tbat the vmt did not authonte the fxeco- 
t on thereof against immoveable property In Oudh , 
that under the vmt tbe Sheriff, acting uud T instruc- 
tions from J?, seised and pa LDP for ssle the right, 
title, and interest of C in a tatukh In Oudh, which 
was purchased by D, to whom tbe Sheriff executed 
a bUl of sale and ou receipt of the purchase-money 
paid a portion t'ereof to J B and the balance to 0, and 
put D into possession of the property, and be remained 
for some t me in possession and in receipt of the rente 
and profits that eventually in proceedings in Ondh 
inst tuted by D tor partition of the property pur- 
chased by lam, the sale was pronounced to be null and 
void and was aet aside, and J) waa remfired from 
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SALE IN EXECUTION OE DECREE 

— continued. 

18. SETTING ASIDE SALE— RIGHTS OF 

PURCHASERS — continued. 
possession; and tlr\t the plaintiff sued ns the executor 
•of D to reco' cr the whole of the purchase-money from 
R. Held on appeal, affirming the decision of 
PllEAB, J.. that the plaint disclosed no cause of nction, 
first, because a purchaser uho, after the execution of 
the conveyance, is evicted hy a title to which the 
covenants in the conveyance do not extend, cannot 
recover the purchase-money from his vendors ; second, 
because the Sheriff was not the agent of B for the 
sale of the property, and therefore no privity of con- 
tract existed between B and D ; third, because J) 
liav ing been for some time in possession of the property 
and in receipt of the profits thereof, there hnd not 
been a total failure of consideration, and the plaintiff 
accordingly could not maintain the action in its 
present slinpe, m., for money had and received. 
The judgment of the High Court in Bissessur Ball 
Sahoo v. Ramtuhul Singh, 11 B. L. II., 121, 
explained by Phear, J., and ss. £01 nnd 212 of Act 
VIII of 1859 observed upon. Dorab Ably Khan r. 

MOHEEOODDEEN 

CL L. E., 1 Calc., 65 : 24 TV. R., 372 

In the same case on appeal to the Privy Council it 
was held ns follows : A writ of fieri facias issued 
to the Sheriff authorizes him to seize the property of 
the execution-debtor which lies within his territorial 
jurisdiction, and to pass the debtor’s title to it with- 
out warranting that title to be good. But if the 
Sheriff acts ultra tires, — e.g., if he seizes and sells pro- 
perty not within his jurisdiction, — he cannot invoke 
the protection which the law gives him when acting 
within his jurisdiction, and he stands in the same 
position as an ordinary person who has sold that 
which he had no title to sell. Since there is not in 
India the difference between real and personal estate 
which obtains in England, and moveable and immove- 
able property there are alike capable of being seized 
nud sold nndcr a writ of fieri facias, the responsi- 
bilitj of the Sheriff in respect of sale in that country 
is governed by the law relating to chattels, rather 
than by tliat relating to tbe sale of real estate. A 
Sheriff, who in his official capacity seizes and sells 
property, undertakes by bis conduct that bo has legal 
authority to do so. When, from bis having acted 
beyond the territorial jurisdiction of the Court whose 
officer ho is, the sale becomes inoperative and ineffec- 
tual, the purchaser may have a case for relief as 
against the judgment-creditor Who has received the 
pnrchase-mouoy, if it should appear that the Sheriff 
has acted under his authority and by his express 
directions. Dorab A ley Khan e. Executors of 
IlIOHEEOODDEEN . . I. Jj. It,, 3 Calc., 806 

S. C. Dorab Amy Khan t . Abdool Azeez 

[L, R., 5 L A., 116 : 2 C. L. R„ 529 - 

564. — Payments of 

purchase-money on an agreement as to possession 

between purchaser and execution creditoi Sale 

subsequently set aside— Suit for purchase-money — 
Accord and satisfaction . — On the 9th of October 1S6G 
the Sheriff of Calcutta executed a bill of sale to A of 


SALE IN EXECUTION OE DECREE 

— continued. 

18. SETTING ASIDE SALE-RIGHTS OP 
PURCHASERS — continued. 
a certain talukb situated in Oudh, of which A after- 
wards obtained possession. In consequence of an 
impression that the sale was illegal, A directed the 
Sheriff nut to pay the money to B, the execution- 
creditor, nnd the money remained in the bands of the 
Sheriff until -the 24th of October 1807, when A 
directed tbe payment of the money to B in conse- 
quence of an arrangement then come to between A 
and B to the effect that, if A should be ousted 
from the possession of the property within a year, B 
should take measures to reinstate him at his (B’s) 
expense. A died without heirs in July 1868, and the 
Government of Oudh, not being aware that A had 
left a will, took possession of the talukh partly as 
on an escheat and partly because there were arrears 
of revenue due on tho property. On the 2nd of 
October 1868 an order was passed by the Collector 
of tbe district in which the talukh was situate 
declaring tho sale by the Sheriff illegal and directing 
the return of the talukh to its former owners, which 
was done in April 1SG9. In a suit brought by r A’s 
executors against B in September 1872 to recover 
the purchase-money ns money had nnd receiv ed, as 
upon a total failure of consideration,— Held that the 
agreement of the 24th of October 1S67 operated as 
an accord and satisfaction of all rights which A 
might have had to a return of the purchase-money 
or to damages, and that the only remedy which A 
had was an action on the agreement. Held also 
that no breach of the agreement of 24tli of Octo >er 
1SC7 had in fact occurred, nnd that, even if the 
agreement had beon broken, tbe suit was barred by 
limitation. Dorar Amy Khan r. Ahdooe Azeez. 
Abdoob Azei'z r. Dorab Amy Khan 

[T. L. R., 6 Calc., 356 

605. Purchase of 

surplus proceeds of reienue sale afterwards set aside 
— Suit to recover purchase-money — Voluntary pay- 
ment. — An estate of which B was one of the regis- 
tered shareholders was sold for arrears of revenue, 
and the amount realized, after deducting tho arrears 
aud the expenses of the sale, remained in deposit 
with the Collector. A, the holder of a decree against 
R, notwithstanding objections made by II, caused 
tbe interest of JJ in tbe surplus proceeds in tbe 
hands of the Collector to be attached and sold in 
execution of his decree. At tho execution-sale JJ’s 
interest was bought by B nnd from the money 
paid by him the judgment-debt of S and the debts 
of other judgment-creditors of JJ were satisfied. In 
the meanwhile JJ brought a suit to set aside the 
revenue sale of the estate, and obtained a decree 
in his favour in the High Court. B then applied to 
the Collector for A’s share of the surplus proceeds, 
but his application was refused. In a suit by J? 
against JJ to recover tbe price be had paid at the 
execution sale, — Reid, reversing the judgment of the 
High Court, that such a suit could not be maintained. 
Raat Tuhcx, Singh r. Biseswar I.am Sahoo 

[15 3 . L. B., 208; 23 TV. B., 305 
Zi. R., 21. A., 131 
12 n 2 
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SALE in execution of decree 

18 SETTlMi A-IDE SALE— RIGHTS OF 
PL RCH \"EBS — t atmaed 
Reversing the jf l»n rnt of ibe 31i,.h Court w 
I)ibsi«scb L»u. wahoo r Ran Trnrx, ‘-non 

(11 B X* XL, 121: 10 W B., 351 




Suit to re* 


nklo fre-piiiy betoJijricg to a minor Tlie minor , 
brought a i mt for a •‘cclaratwn that such sale was 
hivalid and obtained possess on of the propiriy fiom | 

the auction-purchaser I he a notion pordawr lord 
the decree holder to recover his purchase-money and 1 
the cost* incurred by I im ni defending the nit 
brought by tl e mil or Grid per I'EituO’r Tce" 1 E, | 
PriBKiB and Oi-nrULn JJ it hemp found tliat 
the anetion purchase* was not a party to, or ecgni 
r»ot of the fraud on the part f the dc crec-l older 
that neither the nurc feet that the auction pore barer . 
knew that h* was purchasing tin property of a 1 
minor > or tin mere fact that he d d I ot tree rtain 
whether c r tot the rale w a* justified by the termr 
of the decree disutiUel 1 ttu to recover the pur 
ctare-noiey fro i thi deerrr holder I/e W alio that 
being Inmcint of fra id and haring pnrrhited in the 
lend Mr belief that the property of the minor war 
saleable he war entitled to reeorer the puidiase* 
money hr Ilf r Ool mi I)crt 6 A IT, JfiS dlrlin- 
gtmhid H'ld alio tl at he could not recover the 
costa incurred by 1 Itu in defending the rot brought 
by the minor In in„ a suit he ought rot to hare 
defended Per SrrnT p_J —That the anetion 
purchaser buog gn3t\ > f fraud war not entitled 
to recover the purchase money and, assuming that he 
war Innocent of fraud tint haring purchased with 
the knowledge that the property was the property of 
. a minor and without ascertaining that the sale war 
jurtified by the terms nt the decree he could cot 
recoter the pnrtha re money JIairwni lilt r 

KiCv«Ib* ILB.,1 ML, ces 

587 — Decree potted 

trtlhaul jantdiehon- Sit to reco’tr yoi'eti ion «/ 
Inndttold i» errmfio* —The plaintiff rued to estaV 
Bsh hit riel/t to, and to renter certth Unde In, 
the possession of which he had been ok* 1 rutted by 
the defendant The plaintiff purchased the land* at 
a rale held In execution of a decree obtained against 
the first and second defendant* in the Court of the 
Uirtrlct Mntstif of Tnpajs&re The tale w«« directed 
by the District Sfunsif of Triparwre Between the 
date of tbe decree and the rale the village m which 
the land* were situated V*s tranifcrred fnm the 
lbe D ^Hhlnnsif Of Tn pa store to 
toe District 5! unj.f of Conjevtram Ilela that the 
*T 7“ a tulUty and conferred no title open the 
f rem 1 tht was entitled to rwover 

ofttie ™ V “ 4 * ,ttcd *»«*"*■ the amount 

,5g£*g 


SALE IN EXECUTION OF DEC® EE 

— eonelodfd 

IS SFITISG ASIDE SALE-RIGHTS OP 
rUBCIIASEBS— eonelMrJ 

an Jr for errefflanly — to reeorer nine, «• 

tended for lenrjll of ndwo foctora —It hem a sale 
is nt aside under Act \ ill of 18o9 « 250, where 
tl « pnrcl art r lad, before the aale was confirmed, 
taken ponces ion, laid out money, and received rent* 
or profit* anil he i* turned out some time afterby 
reavnof such reversal of rale, be should get hack the 
mouev la d out by him for the benefit of tho estate In 
addition to hi* pcrchaec-nn Bey and interest thenon, 
and sLonlJ account to the judgment-debtor for the 
prcfts rrcimd by him At tie same time it would 
depend upon tj < circumstances nailer which the 
purchaser tm k possession, and the nature of l»* out- 
lay, wbithrr he ought in iijuity to be allowed to 
claim reitcbunimrut of (he money expended by him. 
\\ hero a purchaser lend fdf took JwasCtsion of 
the property, and from time to time Lid out money 
thereon, fcecauae he tt ought that otherwise from it* 
peculiar nature it wosld become evin worse than 
vafnelisa (e 0- m»kin„ ailranees in an indigo court rn 
list the opportunity of the aeasem should pa»a away), 
it was held that he was entitled to lave it made 
a condition of setting slide the sale that he he repaid 
so much of the outlay as he n old show was be™ tleis) 
to the estate , he accounting for the rerfs sad profits 
realued by him. Voxoax r Annoe.L Hr* 

[23 W. It., 303 

Confirming eedtr irttmg aside tale Anccoi. Ilf* 
r lfl«i* . . 23 TV. 31.1 

600. iC*if iy par- 

t>ottr for lafrrest •» prrrhaee-momea—Jri I JIf 
of 1859 — Act X of 1S77 , 315 —A judgment 
debtor, whese property had been sold in cxcrutiou Of 
a decile nndcr Act V III of 1853, appeahd from 
the order disallowing his application to act aside the 
sale, after Art L of 1877 (Civil Procedure Code) 
came into foTce The Appellate Court set nude the 
aslc The porch**/ r »ucd the decree holder for 
interest on the purchase- money and the expenses of 
tbs role, the pure bate money having been returned 
to him, under tic erdee of tbe Court excrut ng tie 
decree, without interest and 1cm such expenses. 
Held hv the Tull Bench that the provisions tf Art X 
of 1877. «nd tot of Art VIII of IPS'*, w<» e appli 
cable to the dttenninat on of the matter in dispute 
in tbe snit- Held by the Divisional Bruch (Sixiiow 
and Tt*ant,JJ) that, with reference to tberuhuc 
of the Tull Lcnch. the suit was maintainable Held 
also by the Divisional Bench that under the eimta- 
st&necs of U.e ease, the plaintiff ought not to be 
granted the relief sought- ItiQUCtau DlTlt r 
Barrc of Orra IvdiA . LI* R-, 6 AIL, 384 
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SALE OE GOODS — continued. 

See Lien . I, L. R,, 18 Cole . 573 
[L. R, 13 L A., 78 

See Peincipai. And Agent— Commission 
agents . I. L. R, 18 Mad., 238 
[I. L. R., 17 Bom., 520 
I. L. R, 20 Mad., 97 

See Shipments . 5 B. L. S., 619 

— Agreement for— 

See Stamp Act, 1S79, sch. I, apt. 46. 

[I. L. R, 14 Bom., 102 

See Stamp Act, 1870, sch. II, a tit. 2. 

[I. L. R, 10 Mad., 27 
I. L. R, 15 Mad., 150 

Rote or memorandum of— 

See Stamp Act, 1879, sen. I, ap.t. 46 

[I.L. R, 14 Bom., 102 

Appropriation to vendee — Fas s- 

itig of property to vendee — Banl rttplcy of 
agents for purchase — Unpaid vendor — Stoppage in 
transit — Termination of transit — Goods landed in 
dock and held hy dock authorities — Bom. Act 
FI of 1879, ss. 43, 62 — Fort Trustees of Bombay 
— Bye-laws of Port Trust , rule 59 . — In August 
1890 the plaintiffs, tlirongli B, A 4‘ Co., of Bombay, 
ordered from B, It 4‘ Co., in London, 100 bales 
of grey shirtings at 7s. lOd. per piece f. o. b., 
November-Docember shipment. In order to carry 
out this order, B, R 4‘ Co. purchased goods of the 
required description from D 4 Co., of Manchester. 
The heading of the invoice of the goads supp icd by 
2) <J' Co. contained these words: “ Proceeds to bo 
remitted to B, R if Co., London, specifically for the 
protection of their acceptances of (7 4" R- D’s draft 
against this or any of these shipments,” and the 
letter addressed by D if Co. to B, R 4‘ Co. for- 
warding draft contained the following clause : “ It 
is understood that the proceeds of the goads are to 
he remitted to he held hy you specifically for the 
protection of the enclosed bill, or any other of yonr 
acceptances of our drafts against such shipments, 
which please confirm ” To this letter B, R 4' Co. 
replied : “We confirm the arrangements between us 
as to the disposal of remittances and against the 
shipments” The bales were duly marked with 
the plaintiffs' mark by direction of B, II <J Co., and 
wore to ho delivered f. o. b. at Liverpool. _D ($• Co. 
accordingly despatched the ,00 bales to Liverpool, 
and there B, 11 4’ Co. had them shipped in eight 
different vessels, tir, 13 hales in each of the four 
steamers Is ultra, Clan Drummond, Inchulca, and 
Roumania, and 12 bales in each of the ships Sispa- 
nia, Eden Sail, City of Edinburgh, and TFisfow 
Ball. The 100 bales .were consigned to Bombay by 
B, R 4‘ Co. in their own name, the bills of lading being 
made out to “their order or to his or their assigns.” 
B, R if Co. paid the freiclvt at Li\erpo.d »nd effected 
insurance on the plaintiffs' behalf. All the ship- 
ments were made before the 1st December 1890, 
except the 12 bales by the 7 Vistorr Soil, which were 
shipped on that day. On the several shipments being 
affected, B, 11 <f- Co. accepted bills of D 4' Co., 


SALE OE GOODS — continued. 

payable three months after date. The bills of 
lading of the hales shipped in the Bahia, Clan 
Drummond, and Sispania were endorsed in blank 
by B, R 4' Co , and sent by post to B. A 4" Co., 
of Bombay. The A 'uhia arrived at Bombay in 
November, and the plaintiffs received tho 13 bales 
shipped by her, B, A 4' Co. having endorsed the 
hill of lading to the plaintiffs No specific pay- 
ment was made bv the plaintiffs in tespect of these 
hales, but at that time they had a sum stand- 
ing to their credit in the books of B, A 4' Co. The 
invoices of 25 more hales, uz., 13 bales ex C lan 
Drummond and 12 bales ex Sispania, .arrived 
in Bombay later in November, and were handed 
to the i laintiffs. On the 1st December 1890 th 
plaintiffs paid 825,000 to B, A d" Co. Neither 
the Clan Drummond nor the Sispania had then 
arrived in Bombay. On the 4th December 1S90 
B, R 4* Co. suspended payment, and on that day a 
receiving order was made vesting their assets in the 
first defendant, If'; and on the next day P was 
appointed special manager of the estate under s. 12 
of the English Bankruptcy Act (Stat. 46 & 47 
Viet., c. 52) At that time the bills of lading for the 
remaining 62 bales were still with B, R 4' Co., who 
then handed them over to P On the same 5th 
December IS 90 B, A 4' Co. suspended payment in 
Bombay. On the 13th December 1890 D f Co. 
telegraphed to their agents in Bombay, R, S <J Co., 
directing them to stop the gools in transit, including 
thc25 bales ex Clan Drummond and Sispania. On 
'the loth December R, S $ Co , on behalf of D 4’ 
Co., gave notice to the agents of the ntspanta to stop 
the 12 bales on board that vessel Previously to 
that notice, however, the bales had been landed in 
the dock at Bombay. They then gave the dock 
authorities notices, but at that time the ships’ agents 
had already given the plaintiffs a deliver: order for 
the goods. On the same day, riz , the 15th Decem- 
ber, li, S 4‘ Co. gave notice to the agents of the 
Clan Drummond to stop the 13 bales on board. These 
bales had not then been landed, and were then still on 
board. The otberfivesteamcrswitbtbercmaining62 
bales duly arrived in Bombay and went into dock. 
On the 22nd January 1 91 the Roumania, the City 
of Edinburgh, and the TFtstoio Sail had lauded all 
the hales which they hnd on benrd. The Eden Sail 
had landed 9 ont of the 12 which she bad brought, 
lcav ing 3 still to he discharged, and the Inchulca had 
not landed any of her bales, the whole 13 being still 
on board. On that dav (2nd Januarv 1S91) It, S 4' 
Co., on behalf of D4" Co., wrote to the seveial agents 
of the above steamers notices of steppage in transit 
of the nbov e bales, except in the case of the TFistoir 
Sail, in respect of which no notice was sent These 
notices were all delivered on the 3rd January 1891. 
Seld, (l) on the evidence, that the payment of the 
525,000 by the plaintiff- to B, A 4 ‘ Co. in Bom- 
bay was a payment for and on account of the 1 00 
bales, in respect of transactions before bank- 
ruptcy, a payment to B, A 4" Co. vva- a pav meat to 
B, R 4 ‘ Co . ; but if that were not so, B, A 4 ' Co. 
were agents to receive payment. (2) That on the goods 
being shipped at Liverpool, if not at on earlier date, 
the property in them passed from D 4 ‘ Co, to B, R 
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BALE OF G 0 ODS — roue J«<7 tl 
A Co and from the latter by rearon of tbe pUiottf.’ 
contract with B R Sc Co to the pl'inUfT. -B, BA 
Co Ur, os b> holding the b«U. or W«C, the eon 
.tractive possCMinn. of the coed* »-id the legal right 
to their actual poises on an t to ret**" the ,^*^ 
until their pure »»» ^ b f **• ' S 
charge (3) That the pU.r.t wire entitled as 
against the rcproient.tive* of Tl, R 4' Co and B, A 
Tc” in bankruptcy to the bill, of lod.ng *ndthe 
geo!* represe ted hj them with oat farther pMtnent 
P ei (*n hn ."oriti of the Offifiil Recover, bad 
It tLX: tiTn^t to witbVdl the hill, of 
lading of my of th-ie bales from the pHiotiffi. (4 
On the evidence that when BK« forwarded the 
good, to II r A Co at Liverpool they reallyitarted 
the good, on their voiage to Bombay, an ! that the 
trine t l.eted until the bale, were ■ at home in 
Bombay Cntll then the right of fl* Co to .top 
the pood, in transit la* ed (G> That effectual 
notice on Uhalf of D A Co to atop in trao.it 
given in reapeet of the 13 bale, n Rnamanxa by 
tbenotiee.cn by R S*Co on tbe 15tb December 
lFW The general not ee given on that day to 
tho agert* of tbe Eownaara not only aatoapetiEc 
hale, bnt a. to »oy other bah. «b ppvd on u«»M 
of O and R /> to D A A Co although indefinite, 
eorered the .h pment by the roumi aw, and wa. 
giren in lime to prerent the balea rn board that 
.hip fr m reaching borne ’ l*> That effcetnal 

notiee by R S 4 Co. o behalf of D 4 Ce •« e * 

In transit wa. given in re.peet of the 13 bale* 
J«*. l,o and tbe S hale* (ont of the 1!) ei Fdea 
Ball which were .till <n hoard and nndiscbar.ed 
at the date of the not ce of the ind January 18*1 

(7) Aa to the 12 We. ex B.ipanta landed prior to 
the notice of the 15tb De. ember and a. to the 12 
bale, ex C,/y of Ed.al.r 7 t »nd the » (ont of the 
12) ex Erfe» Ball landed before tbe notiee of tbe 
2nd January 1831 Mid a. to the 12 ex Wulom 
Hall, In respect of which no notice at all 
given that the plaintiff* were entitled to them. 

(8) That the good* ceased to he In transit when 
landed In dock m Bombay Ltxudh.E J malt 
biiuaawjc r Wmtoed L L. TL, 17 Bom., 62 

HAT.E PROCEEDS 

See Arr*n— Exiccnos ot Dr rare — 

Pasties 10 ( tro 

[B L. R- Bap VoL, 13, 627 
See Sam toe Aimu ot Enrr — B cetlcs 

rSOCZEDS OT SAXE. 


BALE-PROCEEDS— coscfafed 
Balt for refund of— 


See Riant or Srrr— Sat« nr Etrctr- 
xio'f or DiceTe . W IL.P.B .,180 
[I. I* K, 12 All., 648 

Butt to recover enrplos — 

See Lmmncrw ACT. IB'71 *. 10 

[LL IL, 18 Calc, 234 
^ee Lnuranow Act 1877, aEi 62. 

[LL.R-18 Calc, 224 
See I nrmnoy act 1877 a«r 12a 

[X I,. IL, 20 Calc , 61 
r 148. 


— Distribution of— 

S*« Ca.«g irroiB Sat* ct Exrccnox 

or DecEjiVDigrEiBCTios or Sars »o- 

cm. \ / 

— Right of GdFeriuaeat to— 

Ste Parrot c crr\scrrfl 

Vi. L.R-1 AlL.COe 


— Taking oat of Cmtrt— 

See Lnnxanow Act, 1877 ibt 173— Step 
ixaisor FixcmoT — «cit Avaontra 
Peoctedisgs et Drear* n olptes 

[6 W R, Mia, 40 
16 -W TL, 182 
IL.lt.8 AIL, 368 
LL IL, 10 CMc- 649 
L L. n , 17 Mad- 165 
I L. TL, 22 Bom- 340 


SALSETTE. 

Law applicable In— Clrv.fvxa va- 

hahlaalt of Me hlawi of bolirllt -Concert. from 
T7.adai.ai f© Cinihanily— Sue e 11 , 0 a /» proptrif 
lefore Saoeemoa Art— Prtmoyea, Imre— Iha-lu fatty 
hor /aropphoallr — Hanoyrr of family — Hart yoga 
lv*i.*.yfr»lf« limdmp o* family property — Bait 
fir rtdampUon of morlootr—Sola la exera/.oa of 
dterta — f.rti.ur, Riybla o r — rover ofClrtilia* 
of SaUel/e to mate ami rfwli.y ai(i 
}>. il.'l >• aact’lral proper! a — The law of a 
conquered territory rontmnee in force until altered 
by the Crown or the Legislature The Island 0! 
S.lwtte wa. conquered from the Rarathu by the 
Kntiih in 1774. and the law of tnceemion for the Chn*- 
tian inhabitant, ot the uland remained unaltered 
until the passing rf the Indian Snccetiion Art (X 
of 18CS) Until that Art wa. passed the law of 
primogeniture wa. n t In force among the Chruttan 
inhabitant, of Sal*rtte In the absence of a widow 
and daughter, the eons took the property of their 
father Sn equal share*. Qaeere— Whether they did 
to under the Hindu law or the Portuguese law, or 
by force of mage eluting among them. A mortgage 
of certain property wa. made rn 1875 by tbe eldest 
of three brother* P, H, and E, who were Chrutwa 
inhabitant, of the Island of Salrette They had in- 
herited the property fro 1 their father, who died in 
1*40 The family had originally been a It indn fam- 
ily, bnt had been converted to Cbrutunity E died 
m 1876. and 31 died in 1883, bequeathing his mterert 
in the property to hi. nephew, the plaintiff, who wa*. 
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SALSETTE - concluded. 

P’s son. In that year (1883) the mortgagee sued JP 
alone upon tbo mortgage and obtained a decree which 
he afterwards assigned to the defendant, who sold the 
mortgaged property in execution of the decree, and 
at the sale purchased the property himself. The 
plaintiff now sued to redeem the property, and the 
question arose (1) whether, under the law applicable 
to Christian inhabitants of Salsettc, the eldest bro- 
ther P had succeeded on the father’s death to the 
whole of the family property, and (2) if not, then to 
what extent the mortgage in question bound the pro- 
perty of the family. Held (1) that the law of pri- 
mogeniture prior to the passing of the Indian Suc- 
cession Act (X of I860) did not exist among the Chris- 
tian inhabitants of Salsctte, and that P, although 
eldest son, had not succeeded to the whole of the 
family property. He and his brothers took equal 
shares in the property of their father. ' <2) That the 
mortgage by P had been authorized by the family 
and was for family purposes, and was binding upon 
the family property. Although P aud his brothers 
could not be regarded as co-parceners under Hindu 
law, jet, hating regard to the fact that they were 
descendants of converts from Hinduism, among whom 
Hindu usages largely prevailed, the question should 
he treated in much the same way as if the family 
Was still a Hindu family, and the Court ttould not 
require the same direct proof of the manager’s autho- 
rity to mortgage as it would in the case of an Eng- 
lish manager under similar circumstances. (3) That 
the plaintiff was not entitled to redeem. What was 
intended to bo sold at the sale held in execution of 
the decree upon the mortgage was the whole interest in 
the mortgaged property. The defendant purchased 
that interest, subject to the right of the plaiutiff 
to show that his Bhnro derived from M was not bound 
by the mortgage, and ho had failed to do so. ill's 
share as well as P’s had passed by the sale. (4) A 
member of the Christian community of the Island 
of Salsette is entitled to deal with his share in auces- 
tral property by will. J alohai Abdeshib Suet v. 
Manoel . . , I. L. R., 19 Bom., 680 

SALT. 

Search for contraband— 

See Esoate rnou Custody, 

[L Ii. R, 19 Mad., 310 

SALT, ACTS AMD REGULATIONS RE- 
LATING TO- 
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IL. BENGAL. 

1. — Beng. Reg. X of 1819, s. 36 

— Possession of salt— Arrangement by Government. 
— The absence of a protectiv e document makes salt 
contraband. But where the Government has made 
such an arrangement with a particular party as 
places him in possession of a large quantity of salt. 


SALT, ACTS AND REGULATIONS RE- 
LATING TO — continued. 

1. BENGAL— continued. 

the element and condition which give a Salt officer 
the jurisdiction to seize salt in the absence of a protec- 
tive document are wanting. Koomarnarain Box 

r. SUPERINTENDENT OP SALT CflOWKEr, JULLESSUE 

[1 Hay, 247 

2. Beng. Act VII of 1864, 

ES. 12 and 16— Confiscation of salt found without 
rowana or pass — Intention to sell. —If salt exceed- 
ing five seers is found within the limits prescribed 
by s. 12 of Bengal Act VII of 1864, unprotected by 
a rowana or pass, the salt is contraband and liable 
to seizure, and the parties transporting it are pun- 
ishable under s. 16. It matters not whether any 
attempt or intention to sell is proved or not. Queen 
v. Opatulla . . . . 6B.L.E, 381 

S. C. Government op Bengal r. Akatooleah 
[15 W. R, Cr., 21 

3. 8.16 — Rowana, Endorse- 

ment of, by poltce or customs officers. — A ro- 
wana ns defined by Bengal Act VII of 1864 is com- 
plete on the face of it without any certificate by way 
of endorsement signed by the Superintendent show- 
ing that the endorsement made by tbo preventive 
officers of customs lias been examined by him. S. 16 
of Act VII only gives power to fine when the salt is 
not specified in a rowana. IN the Matter OP THE 
PETITION op Iushoby Mohun Pramaxick 

[23 W. B., Cr., 6 

4. Salt carried partly by 

land and partly by water.— Where a person who 
hod taken a quantity of salt under a rowana for 
transit from Calcutta to his golah, part of the jour- 
ney to be performed by water and part by land, con- 
1 eyed a portion of it to bis golah wbero the rowana 
was, and was conveying the rest in two separate 
batches by land, it was held that he could not bo 
convicted under Bengal Act VII of 1864, s. 16. 
Queen t>. Chundee Chujin Dass 

[22 W. R, Cr., 71 

5. — - - — 88. 16 and IQ— Possession 

of contraband salt. — In a cose of conviction under 
8. 16, Bengal Act VII of JS64, for having in pos- 
session contraband salt, the Sessions Judge re- 
commended that it should ho set asido on the ground 
that the salt had already reached its destination, and 
was not en route; s. 18 consequently not npply. 
ing. The High Court set aside the conviction ac- 
cordingly. Queen v. Chundp.o Mohun Bhooya 

[22 W. B., Cr., 82 

6 . ss. 16 and 21— Possession 

and sale of salt, — A was comictcd under s 16, 
Bengal Act VII of 1804, and Ii under s. 21 
of the Eame Act; the former with having had in 
his possession salt not covered by a rowana, and the 
latter with having sold to A the said salt. Held 
that the conviction of A under e. 10 was illegal, the 
salt in his possession having been a portion of salt 
for which J? had taken out a rowana, but that the 
conviction of £ under s. 21 was proper, as be had 
failed to certify the salt sold by him to A on the back 
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SALT, ACTS AND REGULATIONS RE- 
LATING TO — e oat i .serf 

1 BENGAL — eotdulel 

o! tie rcwan«. It rat wnta or th* rsrmos 
or Bjuqstt Drt 18 ^ H-* ^ 


7 a. 17 — T*J!*lu>* of penally 

c» cmtr and .errant —In & nit of conviction 
noder Art VII of 8C4 of having in j«>*ip*sian 
contraband flit the penalty cannot be in Acted I 
<® the oner of the salt and •!*> on the a rv*n‘ or 
pjmashtl of the omir who haa the nit in hu pos- 
sessirn, ae the possess on of the Utter is the poisev 
Sion of the former It tii* MAW** or th* mi 
nos of GcTOADnc* a AHoo 22 W R-, Cr , 0 
& a 18 — Co.JI.wf.em a] I 

tilt— Power of releat ng f on* eaaliseafius.— By . 
a. IS, Bengal Art VII of If M salt, n t being «n , 
.eyed hv the rente and to the p ace prescribed ' 
In the rowsna, become, absolutely ronfisratfd The | 
power of re) -a a Dg anT inch »» t u vetted in the j 
Stan l of Revenue under ». 33 and rot in the 
Magistrate Q«» v BooOTiTn 

17 W L, Cr., 48 

9 - Comr cf «■ of loti ft n- 

eipal and agent —The “t^h Court in this cmac up- 
held Ibe conviction bv the Ma-istrate under Bengal 
Art VII of 1 6* * 8, terth of the owner of 

ccotraland aal and of hu a-enl wbo m tram 
port ng the nit, and declined to direct the Magi*- j 
trate to peas lenience on the manjere of the boot in 1 
which the aalt area being tranip-rted when aelied, 
their boot ha ing been olrrody confiscated by the j 
Magistrate. Qnrs » Moors Hours Pat Chow 1 
»H*T 23W R, Cr,7 | 

S MADRAS 

10 — Act XVn of 1840 -Power. | 

* cm of tilt earth — Being in povsession of salt 
earth from which salt may be manufactured, w th 
the object of making aalt u on off nee under the 
•alt law*. Asoxtmocs 4 Mod , Ap, 53 

U. — — Mod. Reg I of 1805 o 18 

— “ ^pontaneon .alt " Peiicm. of- Sail Errttt 
Art 1S71 — " Spwitaorrai aalt " u lat which pro- 
dared naturally requ rea no promt of tnanu fact ore 
to render it amiable foe human ccnsumptxin. To 
cdloct apontaseons salt for domestic eonvumptira 
or to be fraud in pcssessim of it for that purpose 
w to be found in the act of eonvenng it home 
from the place fn wh cb it is collectecf ore oot per 
*e acta prob luted l y Regulation I of ISOa a. is 
— 1“ districts to which the s alt > xeue Art 
» 7* is extended, to obtain or to be fraud In pos 
a^ocn of spratancrai aalt under eirennuUticts which 
ahoie an intent on to evade 'payment of th* excise 

isan-offmec. Asosncors l 

p, L. R, 3 Mad, 17 
- Cat 


BALT, ACTS AND REGULATIONS RE- 
LATING TO— coafioaed. 

3. MADRAS — eonettdtd 

tffence within the meaning of a. 18 of Madras Pegu 
Ltion I of 1805 I *<J e Ptla ATcxrt 

[LL. R, 1 Mod., 278 
13 Mad. Act I of J8S2, a 20- 

Pesjcstiom of aiU-eorth —The precession of earth 
Impregnated with aalt, rot being a natural saline 
effort sconce or deposit, is do offence trader *. tG 
of the *slt Laws Amendment Art, 18S2 (Madras) 
Qcraw e Tncrtt L L It.. 7 Mad, 183 

14 . — cL 3 , a 27 (e)— 

Kilt imported from forty* ''late Contraband . — 
F 25 cf the Salt I asrs Amendment Act (Madras Ac* 
I or 1*82) mates i. peral to import aalt 1 y any 
route not legally sanctioned fer that purpose, and also 
to possria salt trosrn to have been imported In 
eontraTentioo o' the salt law* *nd*i 27 of the said 
Act anthonres, inter olid the Governor in Con '■ell 
to mate rol . for re-ulstirg the Import of salt by 
land No such rales having been passed n 1*84 f 
was convicted of being iu powsiion cf salt known 
ti hare eon marufartnrtd in and imported from 
the 'at ire c tate of Todstottai. Held that the 
coot chon seal right. Qm» Exmi! r POPU- 
ihal L L. R., 8 Mad, 342 



3 BOMBAV 

15 Acts XXVII of 1837 and 

XXX I of 1850—1/4.1(0 " Omnia pranmnntrr 
com fro epohotorn »* —Salt throw* orerbeard to 
ovoid meaearement—SaU remand la excess offer- 
m /-—Applying the max m " Omnia prsesumsctur 
contra spouatcrem " the U gh Court held that, where 
a v revel was seired on snap non of haring a greater 
quant ty of salt on bran! than was allowed by its 
permit, and immediately afterwards a number of men 
bearded the lost, and with the awistance of the 
agent of the owner threw a considerable quantity 
of salt overboard, a presumption arose that there was 
an excess of sal cm beard at the t me of the seitnre 
bevond the amount allowed by the perm t. Where 
under a perm t tn pan a certain number of jnaunda 
of salt on which duty has been paid, an amount in 
excess of to eh number is removed, the whole of such 
salt must he considered a* removed eoatrerv to the 
provisions of the «alt Acta (Act XXVII cf 1537 and 
Art XXXI of 1S-Q) mad the who e of such salt and 
not merely the excess, is under these Acts table to 
confiscation. I\n*lf Jl Babvisjt r CosmUSlOSX* 
of Ctsxoms 7 Bom., A. C, 89 

16. JUmoral of tall— 

Property ta sail naturally formed— Theft —Dis- 
honest removal of salt naturally formed o * creek 
which w*» under the supervision of an officer belong* 
log to the Cus'cmu Department, constitutes theft, 
the salt having been legally appropriated by such 
effieer (Per BaTtFTaad Wist JJ ) Tint removal 
fen- one’s own use from a erect of tnch salt not 
legally appropriated crastitnte* no offence cither 
under the Penal Coda or Art XXXI of 1*50 tv 
XXVII of 1S37, though under a 7 of the batter Ae 
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SALT, ACTS AND REGULATIONS RE- 
LATING TO — continued. 

3. BOMBAY — continued • 

made applicable by s. 8 of the former, the 6alfc 
romoved becomes liable to detention. {Per Leotd 
and K EMU AH,. JJ.) Reg. v. Mansang Bhavsang 

[10 Bom., 74 

17. Bom. Act VH of 1873 — Act 

XVIII of 1877 — Du to paid under former Act — 
Tffccl of note Act by which duty increased 
■coming into operation before removal of salt — 
Increased duty paid under protest — Suit to recover 
excess— Set-off— Fxcise duty — Customs . — Prior to 
the 2Stli December 1877, tbc excise duty on salt 
manufactured in Bombay ivas R.l-13-0 per mnwid, 
and the Act which regulated the importation and 
transport of salt in the Piesidency of Bombay was 
the Bombay Salt Act (YTi of 1S73). The plain- 
tiffs, who were salt merchants, were desirous of ex- 
porting salt from the salt-worl;s at Uran and Panvel, 
and accordingly, under the provisions of Act YII 
of 1373, made four several applications in writing to 
the Assistant Collector of Salt Revenue for the 
necessary permits on the following dates, vie., 27tli 
November 1877, 17tlr December 1877, 17th Decem- 
ber 1877, and 21th December 1877. Each applica- 
tion stated the amount of salt which it was proposed 
to export, and at the time of sending in such applica- 
tions the duty pajahle in respect of the amount of 
salt therein mentioned wns paid. Receipts for the 
duty so paid were gi\ en to the plaintiffs, and all fonr 
applications were duly registered before the 28th 
December 1877. The 6alfc comprised in the first three 
applications amounted in all to maunds 20,972, and 
the whole of this quantity, with the exception of 
maunds 2,743, had been removed by tlie plaintiff’s 
before the 28th December 1S77, but at that date no 
part of tho salt which was the subject-matter of the 
last application (24th December 1877), and which 
consisted of maunds 10,181, had yet been removed. 
-On tbo 28tli December 1877 Act XVIII of 1877 
came into force, by which Act the excise duty on salt 
manufactured in Bombay w as raised from R I -1 3 0 to 
R 2-8-0 per maund, and on that day tlie sarknrkuu 
refused to allow tbo plaintiffs to remove tlie balance 
of the first three lots («jz„ 2,74S maunds) or the last 
lot of maunds 10,483, unless an additional duty, nt 
the rate of eleven annas per maund, was paid in 
respect thereof, alleging that tho same was leviable 
under Act XVIII of 1877. The plaintiffs paid under 
protest the additional duty demanded, amounting to 
R9,09G-5-0, and exported the salt to British Malabar, 
having previously obtained certificates from the 
Collector that excise duty, at tho foil rate of B2-S-0 
per maund, had been paid upon tho said salt. On 
production of these certificates at the ports of Hritish 
Malabar, the salt was admitted free of customs duty. 
The plaintiffs subsequently brought this suit to 
recover the said sum of 89,096 5-0, together with a 
' sum of R) ,000 damagos alleged to have been sustained 
by reason of the dclaj in removing tho salt caused by 
tho conduct of tho sarkarknn. The plaintiffs con- 
tended that, having paid the duty in respect of the 
salt comprised in the four applications and the said 
■duty having been received by the Collector before 


SALT, ACTS AND REGULATIONS RE- 
LATING TO — concluded. 

3. BOMBAY — concluded, * 

Act XVIII came into force, they were not liable to 
pay any further duty, and that Act XVIII of 1877 
did not apply to the said salt. The defendant con- 
tended that the additional duty wns rightly lei ied on 
the salt, and fuithor claimed to setoff against tho 
pliintiff’s claims the sum of Hit, 058-5-0 which the 
plaintiffs would line e been obliged to pay in importing 
the salt into British Malabo! if they had uot already 
paid it to the authorities in Bombay, but from 
payment of which they had been exempted on pro- 
duction of tbo certificates above mentioned. Held 
that on the 28th December 1877 the plaiutiffo had 
acquired tlie right to remove the salt, whenoi er they 
might think pi oper, by simply compiling with tlie 
usual forms required by Act VII of 1873, aud that 
Act XVIII of 1877 did not operate retrospeeth ely so 
as to destroy that right and to impose on the plain- 
tiffs a he.aiier burden as a condition of tbeii removing 
the salt. Held also, bow e\ er, that, as the silt was 
allowed to pass free into British Malabar on the 
strength of its baring alrendy paid the duty of 
R2-8-0 per maund at Bombay, tho sum of R9, 096-5-0 
must bo deemed to liaie been appropriated by the 
plaintiffs to the pa\ meat of tlie customs dutj pay- 
able on the importation of the salt into the poits of 
British Malabar, and w-.as therefore no longer reco- 
verable from the defendant. The plaintiffs, by 
applying to the Collector of Customs at Bombay for 
certificates that the duty had been paid, by presenting 
them at the Malabar ports, and claiming/in virtue of 
such certificates, that the salt should be admitted 
free of customs duty, a irtnally appropriated the 
R9, 096-5-0 cxciso duty (which remained in tho hands 
of the enstoms authorities as xnonej had and received 
to the use of the plaintiff) to the paj ment of the en- 
hanced customs duties at such ports. Beito r. 
Seceetabx or State toe India 

[I. L. R., 6 Bom,, 251 

SALT ACT, 

Breacli of — 

See Sentence — iMTEisoNitENT — Impbi- 
SONMENT IN DEPAUXT OP FlNB. 

[L L. R., 4 Mad., 335, 335 note 
5 Bom., Cr„ 61 

SALT ACT (XII OF 1882). 

S. II — Limitation prescribed for 

charging with offence — Fraud in concealing date of 
offence , — Tho prorisions of s. IS of the Limitation 
Act of 1877 do not apply to criminal cases, and 
the poremptmy terms ot s 1 1 of the Indian Salt Act 
(XII of 1882) are not affected by that section. 
Queen-Eiitbess i. Nageshappa Pai 

[I. L. R,, 20 Bom., 543 

SALT-FANS, LEASE OF— 

See Stamp Act, son. II, abt. 13. 

[I. L. R-, 18 Bom., 546 
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SALVAGE 

Sre Co lalxiBi— Gixisli Eight* a t 

Joist ftonm 

ILL.II., 14 AIL, 273 

Consolidatl on of claims for — 

Stt Pmicncs— C ith Cases Asm 

*ixi x Coni X L. H, £2 Calc., 511 
[3C WH,« 

Lien for— 

Set Lies X L. IL. 2 Caltx, 58 

Cacs* Ccrax. II orris n. — J r 
Kiamcnox— S axtass 9 W B., 252 

L Principles o' salvaga lien- 

Etglt to t-ilrngt — A tl»a to ml rig* i* founded 
cm a principle ol eqnil y * hich tie Court* of Brituh 
India are tonod to Miogmxe. I* aecrnea lrTeipe* 
tarely of tfa* t mmutiiti tbit tb* mat u from t 
danger incurred on inland « Ain, or of tb* dnun 
italic* that * gnitioa of tb* tcmtii may he rradrotd 
from ihe ibor* A boat ladra with tndi gu tod left 
Permit Ghat, a. out thre* nuln a tor* tb* pontom 
bnd c onr tbe Gauze* at Cawnp r* on tb* conn: 
ef tb* C.h of Ai r tit W bile tb« bentmen were 
mdcaionnn^ to croro tb* itn-am tbe tout at reek 
tb* tndgt a a l®ttt where tbe current wa* running 
with a irlucity of A> i <t per cnintit* Tb* loU 
came atiaart two of tb* pontoon*, and b» tbe | ret 
nr* of tbe ttream canted cr*r on rti rdc Prom 
tbu CAB*» and alrO from tbe it ram and other Injuries, 

«t Uvan to take in water Usd h beta aLowed to 
maun In tbu poisticn, tb* braJge mart bate bn km 
from tl ■ Bxxwinga, or, more pro -a It it.ll, tbe boat and 
earpo »mU hit* been n.m-rg*d. Tbe perami 
in tlarjt if the bridge nu r bt bate at oner o-iiated 
■3 dancer to the bnd e by intmirging tb* boat. 
They took measure* to nbere tbe rials on tbe Irvine 
and toreroorethe eaggo. ltwu hnpouiMeto remote 

tbe l out onlD tbe » bo.e of tbe cargo Lad been 
dachargei Ttn wet done and tb* beat wai towed 
to a {lac* of tifeiy and th* cargo waa rrmoied 
and ite red in a wireh.ro** UtU that a nj>ht to 
mltage accrued. Pertoa in tbe** proTiccee, to 
wbom a rvbt of ailta « ha* accrued, are euhJed 
to retain the property aated until a rcaaona‘1* anm 
baa been paid or tendered to them in mtufaetra 
of tbeir claim. Gxiaoxx v Eo«« . 6 IT W., 311 
®* • — Services entitling ves«-l to 

BMvage — TeA-op* —Where a thip ti In a condition 
cl actual peri), aid tb* aenice* of a tn* art wrorbt 
Jw and directed ta tbe pupcm of rebaimj her from 
U** mch ttrx eia are mirage aerne**. 

lid where the-e l* noiirg in that imm at 
fczwrela rul cc exertion a other cendoct of the 
aaiior* to make them differ from erdinarr towace 
•erwiee*, their reward ibonld be erti mated aa for 
tow»?ewi.b Eberalrty Is m xmnw 

2 Ind. J nr, K a, 139 


IH * “ Ax*****’* 


. _ Toraje Fxtrt 

** “/ *w ,,r r cad errs 

tiorri L T 1 ^* C, while erov 

2K£ te imtxrz.’!* 


SALVAGE— On riaaed 

abaft and became daabled. Wbd* in that randdns, 
tbe &.S. SB met her and towed her back to Don. 
bar, the rcysgr occupying eleren dart Tb* owner* 
of the S S t settled the claim of the ownroa of 
the *LS. J J B for 837,500, hot refined to rwogniae 
any separate claim to remoneraiam to the plaintiff j, 
tbe mirier and err* of tbe SJS H B Iltld that 
tbe aemeei rendered were, under all the enrem- 
iUnce* of tbe ca*e, ialrajc and not merely towage 
terricer and that BID COO wai a fair rcnnnmjoa 
for tb* mailer and crew of the ulnae re**el to be 
apportioned, Ei,0JG to tb* maita- tbe re»t to the 
crew according to their ratinga The plaintiff* held 
ent tied alao to one thir'J tccood part of the freight, 
if any, which might be reentered by the SB C 
coder her charter party with the Indian Go fern 
cent. If towage lead* to the mcne of a ti»I 
in act ill dan go, or ra rtanooable apprehen* on of 
danger, the aemeei ihodd be remunerated a* mi- 
rage. When the itfam power of the ulrog raid a 
the efficient c*o«e of the nlrage the own en are 
entitled to the larger »hare o ’ the reward Thu 
u tv. cully the caie where the muter and crew 
of the tslnng rnvl incur no ruk to life Bit 
tbe reward of the later onzht nererthelesa, la the 
intern!* if commerce and humanity alike, to be e* a 
liberal acale. The role do longer obtain* which made 
tbe milage reward yr'portxjnate to tbe rain* of 
the mired ihip. The Coart* are only bonod to 
fire nch amount a* is ft and proper with reference 
to all the arennifUnen of theca** including jalre 
Earns r S^-Chixta" X I* It, 7 Eom^ IBS 

4. Calculation of eslrmgo 

award — SUamtrt -Tbe Court 11 bound to con- 
•id*r the time, labour, (kill, enterprue, and riak of 
the ibItom, ai well aa tbe nine of tbe property 
engaged in tbe terric* , and al»o the degree of dinger 
from which the property u readied, and the rain* of 
tbe property to reamed. Steamboat* arc entitled to 
a higher rate of reward than other Tciwlj by reason 
cf the pwraptneu »r*h which they are enabled 
tormder ierTv-ca in tneh caaea. Iximurmor 
*h» “Lidt Jocilts” . 2 Mad, 355. 

6. — Good* pit *• /«< 

denar eja all —A d in ghee lidm with pilderi rained 
at BJ’,<»Ow*i berog propelled acroaathe nrer when, 
a aqnall conun g on and tb* dinghee being fci tome 
daezer the gilder* Were taken o~ beard a flat f~r 
mfety and kept throe till the apnall mbrded. JTeM 
that the owner* of the flat had no elum for nlraze, 
and that 815 w*» a fair renmnroatioo for aerrkr* 
rendered. Css* Cnvas Cnrrrr » Gosoox 

[iHyde.212 

8 Arrrit —Jjttttl* r* 

lail—Cctit SoUovt ireriec* — Jun( tf award 
«■ appttU— In aa action of ml**?e m 
which a ihip »u arrerted, and tb* ball aiied f<w 
«»» t*md to be neasTe, the Court (Pl-oT and 
TMTOTAS, JJ) held that the promiT*ot* mart 
pay the impugnant* the ceeti occxaoaed by the bail 
reqaned bong exenair*. G tfyryt Gordo w, I— A, 
F P h, 451, fcGowed. Xa ihu cue tbe Court 
iacre**ed tbe imncl of mirage award from £1,500 
to £2,V. 0, In conndcratioa of tha great ruk incurred 
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S ALV A GE — "onfinucd. 

by the salvors in r< setting tie ship and cargo, which 
were ven valuable, from imminent destruction. Isr 
THE MATTER Or THE Si! O' “ CHAMFIOV' 

[L L.B., 17 Calo., 84 

7. Amount of sal- 

tag? a werdrs! — -JHade of rrtinahrg ml rnge serriett 
— jiilocatiem of sal rage /merest officers and errte — 
Hsi\l — Costs . — On the I3th August IS'! 5 the S.S. 
Cashmere, being (as found by the Court) in a 
position ot risk and li.trard, which by a change in the 
weather micht hate at once become one of danger, 
was in need of assistance which the Siaseri 
aff rded her. The si met s, however, rendered by the 
Xrsrri were not of an cxtravrdinnrj or protracted 
character. The owners of the Hasrri sued claim- 
ing RldKV'OO for salvage services, and the mister and 
crew of the Xa<*ri fded a second suit claiming 
It 5. >,00!. The defendant ship paid into Coart 
ltd 000 for the owners of the Xasert in the first 
suit and H2,?57 for the crew in the second suit. The 
value of the 8.S. Caifr-ct was 5 P.7S.0C0, and 
that of the cargo on board was R3G,310. Held that 
the amount paid into Court by the defendant ship 
was sufficient for the sale age services rendered. Held 
also that the cargo was liable in the same proportion. 
Principles regnnlii g (a) railage generally, (i) nllo- 
eation of sal' age amongst officers and crew-, (c) cod', 
( d ) bail discussed. Eombat am> Persia Steam 
Navigation Co. c. S.S. " Cashmere” 

[L L. B., 24 Bom., 55 

8. - Service (o a ves- 

sel in distress, though not ,n imminent danger — 
Interruption of service by accident— Towage serrice 
convertible into salvage serrice — Distinction be- 
tween towage and salvage service — The indicia of 
salvage service — Costs — Practice of the Court in 
giving costs . — Any service rendered to a vessel in a 
state of peril or risk ct otherwise in distress, which 
contributes in same degree to its ultimate safety, 
entitles the person rendering the service to salvage 
reward. It is not necessary that the distress should 
be actual o- immediate, cr that the danger should be 
imminent and absolute. It will be sufficient if, at the 
time the assistance is rendered, the \ cssel has encoun- 
tered auy damage or misfortune which might psssibly 
expose her to destruction, if tbo sera ices were not ren- 
dered. Sera ices rendered to a ship which is in a nor- 
mal condition, and has received no injury, and needs 
nothing more than expedition or acceleration of pro- 
gress, will be treated as mere towage ; it is otherwise 
in the case of a a essel which is in a disabled condition 
or has recti' cd substantial injury. In considering 
the question wlictherthc service w as of the nature of 
salvage service, the risks of navigation, the difficulty 
under which it was performed, and the danger in per- 
forming it have all to^be taken into consideration. 
An ordinary towage service may, in consequence of 
supervenient danger, be converted into salvage ser- 
vice ; but the right to salvage may be wholly or par- 
tially forfeited by improper .abandonment or by wil- 
ful misconduct or gross negligence on the part of the 
salvors. The mere fact that the serrice was inter- 
rupted by accident or some like cause, if it has been 
prod act: t e oi benefit to tie otraersof the vessel?, will 


SALV AGE — concluded, 

not disentitle the salvors from their reward. In. 
assessing the award the Court will take into consider- 
ation, rot only the danger and difficulties to which 
the salvor was ex] osod, but aho the skill with which 
the work was performed. The shortness of service 
may often be taken as showing extraordinary skill 
.and labour. When two separate salvage actions are 
consolidated at the instance of the common impagu- 
nnt, and no o-dcr is m ide giv mg the co iduct of both 
to one plaintiff, the promoveuts are entitled to sepa- 
rate rosts. Practice of tbo Court followed, and costs ' 
given on the ordinary scale provided for in the rules 
under the Civil Procedure Colo, and not under the 
schedule relating to \ ice-Adrairalty actions. Is 
mn matter op'the Steamship " Dkachesteis.” 

“ Itsrmrv ee ” r. “ Dbachentels." •« Hugiiii” c. 

** Dr.AcnE.sTEZs ” . I. L. B., 27 Calc., 880 

SALVATION AEMT. 

Obstruction of street by— 

Sec Made as Poiice Act, 1SSS, s. 71. 

[I. L. B-, 14 Mad., 223 

SAM AD. 

See Grant— Construction op Grants. 

P- L. B., 0 Bom., 581 
[X L. B-, 12 Bom., 80, 534, 595 
L L. B., 15 Bom., 222, 625 
L. B., 18 LA., 22- 
See Hereditary Oppice. 

[I- L. R., 16 Bom., 374 
L. Ik, 19 L A^ 39 
See Oram Estates Act, 1S‘3‘J. 

P- L. E, 17 Calg., 311, 444 
LE.,181 A., 183 
L.B., 17 L A., 54 
L L. B., 28 Calc., 81, 879 
See Ownership, Presumption of. 

p. L. E., 15 Mad., 101 
L. R., IS L A.,149- 

Sec Seetice Tenure. 

p. L B., 14 Bom., 82- 
See Settlement— Construction. 

p. L. B,, 17 Bom., 40 
See Settlement— ENP rr.Axiov op Settle- 
ment . . L L. B„ 4 Bom., 387 

Endorsement on — 

See Registration Act, s. 17, ct (6). 

p L. E, 14 Bom., 472- 

— for collection of rents by go 

maslita. 

See Stamp Act, 1S62, sen. A, ct. 43. 

p B. L. B, F. B., 65 

Grant of— 

See Res Judicata— Estoppel by Judg- 
ment • . L L. B., 17 Mad., 384 

£L. B, 21 X A., 93- 
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SATTAD— ea.;.»«£f 

Production of— 

C *E EOJfBIT DlSTBICT MrxjCtTib ACT 
1873 * S 3 I I* K., 16 Bobs, 618 

Title under- — 

*«e OroH Eiiiru Act, 15 C 3 

[1111,3 Calc, 645 


; Conatractlon of aanad— 

^*™” r tmtlt —' Tie word " mokuran " in a 

ltnport P f T ,rtt "‘y Got 

rs'tMiT or Brcul r. Jiicn Ilossriv h nuc 

(5 Moore's I A, 467 

Fftct of The (Sect of the utcinrar nr, id u to a,' 
certun and limit the demand of the Gorernment for 
revenue and to rfrt>~nirc and confirm tuMeet to this, 
the proprietary right, already in exist™ « Kahn, 
$£*£2 ^•/Slwji.Jn.SJW, I J n 
639 dkticguuW CimitBu Aitib ■ V u »*7 
1 U 0 CX 1 D 4 CYOISIKY 'ISOATCILUB 

[ 8 MadU 114 


SANAD-c af.aaed, 

the mine and the hidden treairarr, but mining the 
tillin', *nd inimdin, ” heli to be « grant by tie 
Stale of «ucb proprietary ri,,ht as it hid in theeoil of 
the vlllag* to the grantee It i, not open to tie 
gTintcr to «ay that nch word, at the abore mm 
not.nng hot land revenue The laving of the right, 
cf the hafcdin and inamdar, doe* not prevent th* 
P ro P^ J in the ml, to far a, it can be regarded u 
veitcd in Government, fr* m pamcig to the ^u!y 
ElVJI JilHITAS JIlXDttE r 1 UD,JI lUrMl 

[LL.n .1 Bom, 623 
-Of rt of llotojt i 


— r>jit ... 

Itllt—Cr netrt'tion af grant 


I mler Prt , , 

’’’ '° rm " 

to be applied by the Court, m IaTia. 

swS^SfflMttaaia 

allt.« a* * the loo!b »^ ko-likunoo f. . 

m lisnsi 


I — — Ofrt of Hootyte 

’ Gaffoel— Jojirdori right.— PlaiatliF, anerdor 

hfld certain land, from Government under a tA le* 
meet at a fixed rent of B10-1 3-0 but aiaiulaequertlj 
. appointed LLowiyee with a remuneration of 66-6 
| rre rerable by deduction from the rent, leaving only 
b anna, and 4 pic, payable to Government by way of 
‘ rent Held Hat the tanad of appointment to the 
oT re of tboonyee created no jagu-dan njlit, ba* 
toil, on the contrary, the reservation of the rent ef 
b anna, 4 pica acemed to indicate that the tenancy 


— — - iciuru mi lnuicate mat xne tenant; 

remained, (rung co right of exelo.lre occupaaey to 
plnntiffa, again, t defendant CnoiTrx Monism 
r Baixiara IfooisriB . 17 W. E, 410 


* ~ ” — — — - 1 Airfare of nfolt 

otitg* td — Prohiltitoncf ehtnoUon — The xanuodar 
in roue, i non by a «anad roovejed to A a, the head of 
a branch of the grantor', fam ly an citate, par* of 
the xamindan, in leu of maintenance to which A 
vra, entitled out of the xamimlan < to bot l and enjoy 
poMMuon from genera' am to generation." nbject to 
an allowance for maintenance to a certain clan, of the 
family draenbed a. 'lowahotan,»and - moMtoSaue" 
(dependant, and reltlioa,) A a heir afterward, 
alienated a part of the «,Ute for a valuable conwier- 
atioo field Brit, in the alienee of evidence of any 
eu„ of perron, anawertng the draenptioa - f “kwa- 
, , * n * «"d “motalokan." (which m fc ht have 

created a treat). that A toot ari ab, late date m 
the lain auigued to km , and. aecondly, that the 
lmuation la the aanad “ from general on to genera* 
tv ' n did not create inch an eatate a, to operate as 
a bar toahenition by rale. ^ ms cron Deb r Kor 
EortiSHBiTH. . o Moore's I, A., 66 


£*.»£ and ihSTf £ 

®r«n the » A The erw^of t ‘? b ," PS’nng 

» nght m the “J* 4 h »»‘"gonly 

We, cannot bv ” in ' 1 c °° f the foil of a ti! 
pnetor of the babe* Va'iTs , th<? pn> 

COUBCTOE OT Taxxi J»S 1 BD 15 J08KJ r 

6 Bom, A C.I 91 


*y Gorer»»»af, £i u i. „ , Grant of tillage 

asr.‘- y * - -news 

tier Haj. c „ a whole^M **f d P°n>ort, to 

S««a£3£=isaff 


_ “.J , , , , SC, a Hlnda, 

cranteil a talukh to ha later, E, by a mnad in the 
following term, - You are my inter, I accordingly 
grant you aa a talukh for y oa r rapport the three 
| G*Z rl II F, and h, belonging to my iamwdan, 
wun all right, appertaining thereto, at a Ubut 
jumma of h-’CI Being in pouession of the land, 
*"! £J“S rent according to the Ubuh jnmma, do you 
and the generation, bom of your womb aneceuively 
Iranian ,reui kreme) enjoy the urn? ho other h«r 
01 youra iluli lave right or inter est.” *At the daleof 
the ranad A had one ehiid, a daughter C ehe had 
afternrd, a too, who died in her lifetime without 

ueo e, but whose widow, by bu pcnnaiioo, aikpted, 
alter hu death, a to, C A. AT held undnputed pc* 
•eateni of the talukh, during her lifetime, and by her 
Will devised it to C, her daughter and C L, her grand* 
*>a by adoption, in equal moietiea On A’* death. 


“»*. Or comer to the 10 tn,fl1 per- 

estate or lotirtrt lny 'arjer or better 

assr^TESL-.sst 

1. L. 4 Bom-, 643 
“ «■* *y Got- 


6 tate purpOTW^to —-!■** ’t ,! — ^ “ n *d 'by^t’h* 

fc ‘ “* S , R£.‘S ;ss 
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3A3STAD-co.fto.rf. posscss1o „o £ the 

U C, ns heir of his fathei, , . . 1 utl der the will 

talnhh.^hereurottCnnd CA,^™ fc tbe q£ 

of r. sued f ^J°;\"'n^'Ohite estate under the 
first instan ce that C 'took . ^ but that having 

sanad on the : death mother’s will, and to admit 

elected to tahe uuder her .mthe {state , both 

the co-plaintiff Cite ahaH shaie ^ ^ su 
plaintiffs were entitled to n a „ having been born 
Sthe High Court it a life- 

before the date of the . )0n tp the life-interest 

interest in the taluhh, «« * stiffs had not sued 

of her mother ; but that, as ae^ clntac d under the 

in respect of the life meompetent to make, the 

will of K. n Inch ‘ ,ph e u , rnl “ sontan ” bears 

suit must be i^'tSral meaning of issue, and is 
the wider nud mor ? = env The tine meaning of 

not confined to male pro^y^ ^ ns gathered 

the \i ords * 8Tcm ' , ,1 iQ « succession)’ m 

from the context, vma h mother, and then 

the sense of succession first ofttic ™ hl hy tlic J„- 
of the clnldicn born of h Counc ntl,at the earlier 
dicial Committee ci tae i a . f v„_ ncr e to be 

words of the sanad, " b ^ ^te cstnte on’ AT; andtliat 
taken as conferring anabsolu es ^ oUier heir 0 f 
the effect of the concludi f b o a bmlutc estate before 
vours, etc., unstomah a failure of issue li'- 

gii cn defeasible m the cv -nt ? ^ wWdl event the 

ing at the time of A * » ’ and b ,s heirs, but 

estate was to t Ct d !!nt occurred, it followed that K took 

as'i.rs.t*-*' - ura ”“ 

C “™'“ l lTS‘ic»lc.2S:|C^U-; i ?|l 

v , . . „c *i,p TIich Court on the 

Reversing the decision of th^ ^ inHiml6 u 

whole effect and construe ' MoJ>FE Debia 

CuuMJEU Cxiow dubi e. C j-gd W. B., 268 

Grant of Oudh 


SAMAD — continued- 

msmmf, 

sssMii 

snton •. Jak KB 1 3 K Ottj jamobe Kobe 

Jakkee Koeb. 1 ^ ; i c. Xi. B., 318 


— . — - {trait* w 

Act a of ISO v, «. ft A -8, «« o * i„ ce „< of .- a 

rate property of # which had been previously 
sanad of a taluk in Oudli n bicn ^nao u ^ £uU 

confiscated by Governmcn g owner, a 

power of alienation to the widow ox u being 

Hindu, and to hex under Act I of 

entered m the first erant being expressed 

18C9, s. S, one condition. ° f tb ° c in j intestate, or of 

to be that in the event °\ , L the estate should 

any of her successors therule 

descend to Sitsagain/thc widow’s 

of primogeniture- conferred upon the widow- 

daughter, that pioprietary right and title 

and her heirs male the iu» P j- ^ fcj . M with 

to the estate, aud notmer^y ^ ^ husband m the 
remainder to the a» , , vUbo ut having alienated 

event of her dying as rcgards succession, 

it in hci lifetime. Meld a , ^ wholly super- 

that the limitation m tb ba t ^ rigb t E 0 f the 
sededby Act 1 of £6J l n “ nt IlUl5 t be governed by 
- rl of th “, the provisions of which are not con- 


Impartiality of 

• Partition— Succession by widow.— The 

owner of an impartible zamindari, which, though 
***** 

but leaving a widow. Held by^tbo^ ^ Madrns) 
ttSt Cr the S sanad amounted to an ^oement by ^hich 

sam i v- Penovamt, yippi.Ttl Belli 

VADKEVU ItAXGANATA KAilMA l ’ w C R., 439 

Ramaiva 

importunity- — 

„ ' r T^lnl 793 tho ancient zamindari of Euzvid, 

wbfrh descended to a Bingle heir, having been beforo 
^ 4 -ll. rule a mi or principality held on the tenure 
B f n mihtwy service, was resumed bj the Government 
^nr avrears of revenue. In 1802 the Goverumcut 

formed two zaniindaris out of it, and gran c °” p 
lormcu _ . v n? _, j d , to the second son ot tne 

rriS 

zamindai is in genera , pcirs of the grantee 

m the sanad “““ S.itanceof the 

Tff'ffZ "£ 

V Xajender v Coras or Wam>s 

tmguished. 1 »eata n [£. x,. B,, 2 RTnd., 128 


( £332 ) 


DIGEST OF CASES. 


( S3W ) 


SANAD — eaatiettJ 

6, C Iisxata Xiamiikha ArrA Dow c 3*«- 
jim Am* Fotr 8C.I/.K.,lo3 

S C lE*XJTA XaBIMXBA A»»A F.OW « 5*»- 
mi Arra Pow \iniu NuitnU ArrA 
l»OW r COrBT U» \\AM« L. B.,7 1. A, 38 

12 . 

31 d Lea All if 1*02 — A lamtndan cri e iaal!y 
ua, -trull having become the property of the Gov- 
ernmti t and having been granted by it to » ramio 
d»r wto, having been appinted by proclamation in 
1601 and having been pot Soto peases* oo, received 
* sanad in 1803 —Held that the nnmirn rtta.rvd 

the quality of impartitOity Aim that «b» qual ty 
hid sot been transmuted into partibilitv either by the 

Piseing of the regulation XXV of or be that 
law coupled with the issue of the smsd eenlaioiog 
certain of ila term* l enkata Kao f Court of 
JTardt 1 t Hi 2 Had 12S (dctermin ngtbat the 
linivid ramindan coni 1 » t be identified with any 
estate eustin, before the tanad of 1802 pot it on the 
same footing wub ordinary innindini) distinguished, 
l’rferene* made to Beer I'/rtab bakee v It a] enter 
r.rtab Sa*e» 12 3Uor* .IS lull authority 
for bolding that a m de of acquisition which eon. 
stitutes propertv at “self-acquired" in the baoda of 
a member of an undivided family and thereby tub 
jeett it to rule* of deiolnt-on and of disposition 
<3 ff crest fr m tfcose appl cable to ancestral prop-rty, 
do. a cot thereby destroy its character of im parti i »ty 
XI mr \ iBCiiiSiEnaTaraR v DoBavwonATtTai 

II I*. B.. 3 MaeL. 290 
UR.81A,"’ 


BAKAD— ewt/gfof 

aettled in 1$Q2, and was is 1650 told for arrears tf Gov- 
vrnarat reemne The appellant claim'd to *4 adds 
the aanad of 1807, on the ground that Government 
had no right to give neb a aanad. but ha eon tended 
•hat If it bad. it mold be »et aside by a purobu-r at 
Government tale Held that the aanad vii cot a 
e» pint, bot a confirmation of the one mad* be'orr 
the dreenclal settlement, and that Govixcmect was 
e-TS potent to gire inch eonfirmalicru Lorn e If it>- 

div Tuiooa , . • 6 E. Is. E., 621 


- Jiaporfi&ilsty— 


13. , 

Jfiwfn loose] ivcce «sio«-— Where an ancient poilicm 
was converted Into a umindan with a permanent 
auessment in 1803 by Government, and a “aana * 
milhiat latemran ” (deed of permanent property) 
granted to the tamwdar with tbe usual v'-ipnUt ions, 
reversal eras, and directions, concluding with the 
words, “ continuing to perform the above stipulations 
and to perform the duties of allegiance to the British 
Government its laws and regulations yon are hereby 
autbonicd and empowered to hold in perpetuity to 
jonr heirs, successors and assigns at the permanent 
assessment therein named the tamjndaricf Sivagm" 
Mild that the Binds law of succession was applicable, 
subject to such modifications as flowed from the impar 
tlble nature of the estate He nn a Clim - 
Sasam % rsa Patron dmrea Timbii* 

[I- 1* K, 3 Mad, 370 


14. - 


Beat /res 


— Torelater at Goeerameaf 'ill - — Confirmation 
uioed If Goreramest— In 177S a rent-free aanad was 
granted to 11 for having pat down w3d elephant*, 
the consideration in fatore being to cultivate and 
beep npa body of men and take car* of the myata. Jf 
diedand afresh lacxd was. in 17*6, granted to AT and 
Jf, they being thought to be ha heirs j but in 1S07, 
JU a true heirs bating established their title, " 
Gavernment gave them a fresh aanad la lien of 
one to 2T and K, reciting the circumstances. The 
zammdan in which these lands were situated i 


15 - 


- Proof of lost sanad— JAra/v 


■Troof af title —A ttdttut—Loaf fatten 
Miraaidarswbo had aanad*. but who have lost them, 
and those who never had them, may prove tbtir title 
by other evidence, and long posse aiion U a strong 
element in such proof. A sanad is rvt indispeoaaMe to 
the proof <f minsi tenure. A tuiraai right or perpe- 
tuity Of tenure J fc e other facts, may be proved by 
ranooi meant Baeaji c. Thaiatav 

fL L. IL, 3 UorrL, 340 

T.xidtnre—lUtf 

Ktj 11 of ISJ9 » 23-Xent Ttj X1Y af J\2j. 
i 3— Title — Where an alleged original sanad was 
lost, the Jndietal Committee, in view of the strict 
nature of the proof required in case* of elaiffl under 
ancient sanads by Begulatwui 11 of 1319, a. 23 and 
XIV of 1S25, a 9, and taimg all tbe ctiwrortsocvs 
into consideration, refuted to cmiider the title under 
it established. Foixltli v 8 1 cm Air or State 
[12 B Jr. B ,120: 18W.IL, 349 
L.E,LA^8op.VoI, 10 


S AUCTION. 


- of Board of Eevonuo. 


See Paititios— S liscrxtAJiiocs Cans 

[5B.L. IL. 133 : 13 \Y. IL, 381 
of Court. 

See CoKrioinjB— CoxnovisB or Sens 
rsura Crra Piocnru Coni. 

[ltJ W XL. I’ C, 22 
I.L.E.3 Mai, 103 
ILK.8 Calc, 810 
LI*. 13 Bom, 137 
1. 1* IL. 15 Borru, 694 
X. L. It , 21 Mad, 91 
X. I*. IL, 22 Mad , 37B, 638 
See Comoms — Contircnw, Erauc- 
wo, Etna or A»t> irrrwo ajidi 

Pun or Cowraowue. 

[L L. IL, 0 Calc., 687 
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digest OF CASES. 


( 8898 ) 


'SANCTION — concluded. 

to proceedings in lunacy. 

See Lunatic . 8 B. B. R., Ap., 50 

— to sue. 

See Court or Wards Act (Benoax Act 
IX or 1879), s. 55. 

[I. B. R. , 16 Calc., 89 
I. Jj. R, 17 Calc., 688 
B. R., 17 I. A., 5 
L L. R., 27 Calc., 242 

See Nawad or Surat . 12 Bom., 156 
[I. B. B,., 12 Bom., 498 

See Cases under Bight or Suit— Chari- 
ties and Trusts. 


-SANCTION BOR PROSECUTION. 


SANCTION BOR PROSECUTION 

— continued. 

See Registration Act, 1877, s. 82. 

[I. It. B., 11 Calc., 586 
8 B. Ij. R., 422; 17 W. R,, Cr., 39 
5 B. Ii. R., Ap., 89; 18 W. JR., Cr., 15 
8 B. Ij. R,, 423 note : 14 W. R„ Cr., 74 
24 W. R., Cr., 1 

See Registration Act, 1877, s. 83 (1866, 
s. 95). 

[4 B. It. R., Ap., 69; 13 "W. R., Cr., 21 

See Revision— Criminax Case3 — Mis- 
cexxaneous Cases. 

(I. B. R,., 20 Calc., 349 

See Sessions Judge, Jurisdiction or. 

[B B. R,, 16 Calc., 766 
See Superintendence of High Court — 
Civix Procedure Code. s. C22. 

[E It. R., 3 AIL, 508 


Col. 

1. Attxication ron, and Grant or, 

Sanction 8393 

2. Where Sanction is necessart or 

otherwise ..... 8-100 

3. When Sanction mat re Granted . 84-07 

4. Notice or Sanction . . . 8408 

5. Nature, Form, and SurrioiENcr or 

Sanction 8409 

6. Power to grant Sanction . . 8419 

7. Discretion in granting Sanction . 8428 

8. Revocation or Sanction . . S431 

9. Entire or Sanction . • • 8433 

10. Fresh Sanction . • • 8433 

11. Power to question Grant or Sanc- 

tion 8435 

12. Want or Sanction . . . 8435 

13. Eon-compliance with Sanction . 8437 

✓ 

Sec Act XXVII or 1870. 

[6 B. B R., Ap., 98 
15 W. R., Cr., 2 

See Ceiminax Procedure Codes, s. 197 
s (1872, s. 466) . B B. B., 2 Bom., 481 

See District Judge, Jurisdiction or. 

[Z L. E., 7 Mad., 314 

See Limitation Act, 1877, art. 178. 

[I.R.R., 10 AD., 350 

See Magistrate, Jurisdiction or — 
Deference bt other Magistrates. 

p. B. R., 16 Mad., 461 

See Malicious Prosecution. 

[X. B. R., 8 AD., 59 

See Probate and Administration Act, 

tS . . . 2 C. “W. If., 597 


— Application for — 

See Practice — Criminax Cases— Ap- 
trovebs . I. It. R., 24 Calc., 492 

— Order for — 

See ArrEAX iv Criminax Cases— Act — 
Presidenct Magistrates Act. 

[L B. R„ 2 Calc., 488 

/ 

See Letters Patent, High Court, cx. 15. 

[I. B. R., 17 Mad., 105 

— Order granting or refusing — 

See Appeax in Criminax Cases— Crimi- 
nax Procedure Code. 

[L B. R., 15 All., 61 


1. APPLICATION FOB, AND GRANT OF, 

SANCTION. 

1- Court to which application 

should be made — Criminal Procedure Code, 
1S69, s. 169. — An application under s. 169 of 
the Criminal Procedure Code praying for sanction to 
institute a prosecution on a eliarge of peijnri should, 
os a general rule, he first made to the Court before 
which the perjury is alleged to have been committed. 
In the matter or the petition or Bajah or 
Venkatagiri .... 6 Mad., 92 

In the matter or the petition or Sheebpee- 
shad Chuckerbuttx . . 17 W. R., Cr., 46 

2. Change of incum- 

bents of office of Subordinate Magistrate — A Subor- 
dinate Magistrate refused to grant sanction for a pro- 
secution under s. 169 of the Criminal Procedure 
Code, 1861, on the sole ground that the perjnry was 
alleged to bar e been committed before his predecessor 
in office. Held that the Subordinate Magistrate was 
wrong in his construction of the section. The Court 
before which the perjury h alleged to have been com- 
mitted is to give the permission : the change of incum- 
bent leaves it still the same Court. Anonxmous 

[7 Mad., Ap., 12 
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DIQKST OF CASES 


( 6100 ) 


PROSECUTION | SANCTION TOE PROSECUTION 


1 APPLICATION F01 A2iD GRAM OP, 

‘•AXCllON- oafiawerf | 

3. Initiation of case needing , 

sanction— Jf* t tonlyp rtf and Ip Coert —' tri 

M H l Procedure i <te lbSl is 1~0 J7J — in arase 
nnd-r «. 1 0 tn uial Procedure Cede 1801 the I 
in it »t v was trk.n by the party interested, and the j 
Co ut l ok no part in the (utter escept in the way i 
of pi uv or refusing its unction. H 170 con j 
teraplst t cui in which the Court itself tiob the 
mtiatlie but it was not intended that the Court 
thonld proceed, in the manner there described eiccpt i 
when the propriety or ntcenity ol doing so is unmis- ! 
taVrablc Is the witter or kcosr I5rHa*E» I 
Ghcb 11 W It., 171 s 

4. Jwif of tn If Court j 

— Crimaof F rondure Code 1S73 I 463-* Folse 1 
clary* — Pena Corf* i 311 There be irg ncth ng | 
in the law roqu rug lost sanction to prosicutc nndfr i 
». 2U of the Penal Cod* sLesld • nil be planted 
upon application by a jn»ate pns-entoe a 1) strict 
SI apis rate was competent nnlf r a 4t S of the Code 
of Crlm nal Procedure f his own motion to direct a 
prosecution a hero a recijlaint had been entertaioed 
and fonud to be false by a Magistrate salordinate to 
him Jrocr Moatsi Uasbi r Mam? SniBas 
UcTT 10 C I*. E-, 4 

5 Initiation If 

Coart— Craniaot Procedure Code 157? ft 470, 
471 —There was a difference in the prtciedmps to be 
adopted when a aanciion was given under at O and 
the institution by the Court of l*t own motion of 


© Effect of grant of sanction — 

CrienwaJ F ureinre Ci.it (Act A ofl&SSJ «» 135 
a arf 473- Ciril Court * power to proceed worfer 

* S" S after Mirfies yirea to a pneate person — 
Ihsmmal of a eompla a t If a pnrate person 
Effect (J — The granting of sanction to a pmale 
person under eb <r) of a. 195 of the Code of Criminal 
Procedure (Act \ of 18 °) does net debar a Cml 
Court from proceeding under a 475 nor can tbe 
dismissal by a Magiitrat* of a c. tn plaint made by a 
private person he held to be a bar till i<t aside 
to a proceeding under that sectu n. Qciej Ewrsrsj 

* Shabsab L I* B, 13 Bom, 3S4 

7 Practice In granting (auction 

—rnmiwal Procedure Code (Act X of 1SS2J 
s 135— Sec , tonal power Excrete of, kf Bigk 
Conti . — When subordinate Courts grant sanction to 
prcuecote under ■ 195 of the Criminal Procedure 
Code, it is incumbent eai them so to frame the 
proceeding* before them as to enable tbe limb Court 
to satisfy itself from the record whether the 
application ter sanction baa been properly granted or 
not. A Magistrate in dupe sing of a charge of theft 
delivered the following judgment “The charge rf 
theft of darea and windows is not proved at all 
against the accused, "hey are acquitted." There 


was no further record of the proetttim/ a. On an 
appl c«tl-n to tbe lllgb Court to iwiofca the »T.rt*D, 
—11 Id that the mere fact of tbe charge lail by the 
com] laissnt tot having been proved wis net hi 
itself sufficient ground for granting sanetxn ti 
prorceute him under ts 182 and 211 of tho Penal 
bode and as beyond tbe judgment of the Magistrate, 
there was nothing on tl e record to show that tbfr* 
wire sufTcicut grounds for granting the aanctioo, it 
steel 1 b« revoked Lzdak Jiath Os( r Moans 
Cimii CuEcsEaBCTTi L Is. B, 10 Calc., 601 


8 — Prosecution of Municipal 

Corporation - Presidency J lnf\slrate* Aet (IF 
ofJb~7j • 33 — r*ll\e serraot — A Municipal Cor 
jera wra «u not a public servant within th« meaning 
of a 9 of Aet It of 1877 and might therefore 
be prosecuted ondir the Penal Code without the 
prel mis ary sanction of the Government required by 
that section Ewrusa r SlcnciraL CoarovilW* 
or tu* Torre or CiiCTTta 

P- Is. B, 3 Calc., 7C8 SCL.B..E20 

0 Prosecution of Judge— S j*''* 

f IOW of Oaternmrml — fnam l Procedure CcJ*, 
« 16“ —The tare turn of Government it re* 
quired for the pnaeeuti a cl any Jud e e if a com 
plaint Is made ag».nrt hi t as Judge Construction 
ol a 16’ of the Criminal Procedure Co A., 18<5t 
AaoTirxora . liJIad., Ap, 22 

10 Criminal Pro- 

cednrt Code 1353, i 1J7 — Sanction to prostrate 
Judge for words at tred on ike lend . — Where a 
Judge was charged with using defamaborv Unguag® 
to a witness during the trial of a suit — Held tb»*> 
under t 197 of the Code of Crrmtnal Procedure, the 
complaint cooil not be rnterta ned by a Maeutrate 
without sanction. Iw u Gtrux MCBAMMAO 
Sbasit ro-parLin L I*. E., 8 Mad, 438 

11- — Sanction to 

promote a Judge— Criminal Procedure Code (J ct 
f of lfOSJ s 1S~ — A pleader applied to tbe Chief 
Presidency Mips .rale Joe sanction under a 197 of 
the Criminal Procedure Code to prosecute an 
Honorary Magistrate for using insulting and defama 
torj language towarda him in the coarse of the trial 
of a rase and sanction was refused. On application 
to tb« 11 gb Court , — Held that no sanction under 
a 197 of the Code is necessary unless the Judge or 
public servant commits an offence in his judicial 
or official capacity Peg t Tars Aran AV»A i r, 7 
Bww, B t , Cr, 61/ Jmpevotra* v Xolilcssw 
AoiJneu* I J. R., 2 ISoou. 491 , an A In re 
Snemanto Chafterjee w mrtvorltd approved of. In 
re Gkmlam Mel asnmad I Z. JJ, 9 Mai, '439, 
dissented from. JiAsno Lan Uasat r Mi wan 

IE E. It- 29 Calc, 869 
. 3C.W N, £39 
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SANCTION FOE. PROSECUTION 

—continued. 

2. WHERE SANCTION IS NECESSARY OR 
OTHERWISE — continued. 

12. — — Offence committed in judi- 

cial proceeding -False endence — No special 
sanction was needed for the prosecution of a person for 
gi\iug false e\ Science in a judicivl proceeding. 
Queen t. Ramaotar Pasre 25 W. R., Cr., 8 

13. Criminal Procedure Code 
(1882), 8. 195 — Abetment of offence — Penal Code, 
s 109. — Though svnctiou to prosecute U necessary in 
eases falling under the sections of the Penal Code set 
forth in s. 195, Criminal Procedure Code, no such 
sanction is required prev ious to the prosecution of a 
person charged with the abetment of such offences. 
QuEEN-EurBESS r. Abdue Kadar Sncnirp Sxnr.n 

[I. L. K„ 20 Mad., 8 

14. Offence under s. 182, Penal 

Oode — Charge and conviction under different 
section of Penal Code than that far trhich sanction 
icas given. —In a case iu which n false charge was 
brought, a Magistrate gave the accused {A) permis- 
sion under s. 1G9, Code of Criminal Procedure, lSGt, 
to prosecute the complainant (11) of an offence under 
s. 211, Penal Code. The Magistrate tried the com- 
plaint of A as a complaint under s. 211, but 
he subsequently framed a chargo against B under 
s. 182, Penal Code, and punished him under that 
section. Held, with reference to s 108, Code of 
Criminal Procedure, that the offences under ss. 182 
and 211, Penal Code, being offences under Ch. XIV 
of the Code of Criminal Procedure, the Magis- 
trate was wrong in framing tho charge under s 182 
without obtaining tho previous sanction of tho 
Criminal Court which heard the previous complaint 
of 11. liAJ COOITAE V . KlIlTHIT OJHA 

[13 W. R., Cr., 67 

15. Prosecution by 

private -person — Criminal Procedure Code f 18S2J, 
s. 195. — A prosecution under s. 182 of the Penal 
Code may be instituted by a private person, provided 
that ho first obtains the sanction of the public officer 
to whom the false information was given, or of his 
official superior. Queen-Empress v. Radha Kishan, 
I. L. R., 5 All., 36, ov erruled Queen-Ehpbess r. 
Jugae Kishoee . . I. L. R., 8 All., 382 

16. Criminal Procedure Code 

(Act X of 1882), 8.195 — Presidency Magistrate, 
Jurisdiction of — Penal Code (Act XX P of 1860 J, 
ss. 116 , 193 —Abetment — Instigating person to give 
false eitdcncc ■ — R, without having obtained sanction 
under e. 195 of the Criminal Procedure Code, charged 
C bcfoie tho Chief Presidency Magistrate with 
instigating her to give false evidence in a certain 
divorce suit in which 0 was co-respondent. Held 
that tho Chief Presidency Magistrate had no juris- 
diction to try the case without the sanction of the 
Court before which tho divorce proceedings were 
pending, as the offence charged was alleged to have 
been committed in relation to those proceedings. 
Chandba Mohan Banebjjee r. Baetoub 

[L I,. R., 26 Calc., 359 


SANCTION FOR PROSECUTION 

— continued. 

2. WHERE SANCTION IS NECESSARY OR 
OTHERWISE — continued. 

17. — — — — — — - Offence under 

Penal Code (Act XLV of 1S60J, s. 193 — Giving 
false evidence — Inresugaiionly Police — No sanc- 
tion under s. 195 oE the Criminal Procedure Code is 
necessary for taking cognizance of an offence uuder 
s. 193 of the Penal Code when the alleged false 
evidence is said to have been fabricated, not in 
relation to any proceeding pending in auy Court, bnt 
in the course of an investigation by tho police into 
the matter of information received by them. 
Cha> t( { ra Mohan Eanerjee v. Balfour, /. L. I?., 20 
Calc,, 359 ' distinguished. Jagat Chanuba Mozuir- 
bar i . Qbeen-Eviphess I Ii. R., 26 Calc., 786 

[3 C. W. N„ 491 

18. — Charge under s. 82 of Regis- 
tration Act /III of 1877 ) — It is nob Epcessnrp 
that sviiction should he given before instituting a 
charge under s. 82 of the Registration Act. GoPI 
Nath Km , dip Singh I, I, B., 11 Calc., 566 

19. — Criminal Procedure Code, 

s. 1.95 — Registration Act, s 41 — Sanction of 
RcgiJrai — Condition precedent to trial for forgery 
of mill registered . — A Sub-Registrar acting under 
s 41 of the Registration Act, 1877, is a “Court” 
w ithin the meaning of s. 195 of the Code of Crimiual 
Procedure. His sanction therefore was held to be 
necessary under s. 195 befoie a Criminal Court could 
take cognizance of an offence committed before the 
Registrar while so acting. In be Venkataohaea 

[I. L. R., 10 Mad., 154 

20. — — — Police officer acting 

under s. 361 — Prosecution for gtrtng false evidence 
to a police officer . — A police constable taking down 
a statement under s. 1G1 of the Criminal Piocedure 
Code is not a .T udge, nor is the place where he officiates 
a Court. His sanction is therefore not neoossarv 
under s. 195 of tho Crimiual Procedure Code, to a 
prosecution for a false statement made to him, whether 
the charge be flamed singly or alternatively. 
QURBN-EmPBESS r. ISMAIi V AT, AD FatARU 

[E L. R., U Bom., 659 

21. Registration Act 

(Ilf of 1877 J, s. 34— Forged document registered 
by Sub-Registrar . — A Sub-Registrar acting under 
s. 3t of tho Registration Act, 1877, is not a "Court ” 
within the meaning of s 195 of the Code of Criminal 
Procedure Queen-Empress r. Sbbba 

[L L. R , 11 Mad., S 

2 Si. Registration Ad, 

1877, ss. 82, 83.— Certain persons were charged with 
offences failing under s. 82 of the Indian Registration 
Act, 1877, and also with forgery of a document 
presented to, and registered by, a Sub-Registrar ; the 
Sub-Registrar having granted sanction to prosecute 
the persons concerned without holding any enquiry, 
the Sessions Judge referred the case to the High 
Court under s. 215 of the Code of Criminal Procedure, 
in order that the commitment might be quashed on 
the ground that there was no legal sanction. Meld 

12 o 
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BANCTION FOR PROSECUTION j 

2 WHE1 *. ‘SANCTION IS J.ECESSART OB 
OTIItFW I'-E— coat naed 

that no sanrt on was necessary u to the charge of I 
forgery soil tbit t. t pro* talons f t 1 Pj cf the Code . 
of Criminal Proced re were urt applicable Qrnj 1 
Eu?sr93 r 4 ttbuixoa L I*. B, U Mad, 600 

23. 8*1 Biglitrar— 

Forgers Penal Code (Jet Til of 1S60J it 463 
437—Conrt— J*d c <il tnq* ry— Admin itral rt «» 

,, y — A Sub-Reg strnr under the Rtputnt on Aft 
(III of 16 <1 ! cut » Judge ond therefore rota 
Court w th n the meaning cf *. l'S of the Code 
of Criminal Procedure (Act X el 16S*) Uw unction 
u therefore cot necessary fera prosecut on foT forgery 
m respect of a forged document presented for registra 
t on in h ■ office 1* rt Tenia tactala 1 L K 10 
Had 1>I dissented from. The word forgery U 
used as a genera) term in i 4C3 of the Penal Code 
(Aft \LY of l>-e ) and that sect on u referred to 
in a comprehensive sense in • of the Criminal 
Procedure Code (Act 5 of 1SS ) to as to embrace all 
spec ire of f rgery a d thus ucludct a case fating 
ondrr a 407 of th* Peral Code The definition of 
“ Court green m the Erideuce Act (I of 18'") is 
framed only for the purposes cf the Act itself and 
»b uhl not be titea led beyond its legitimate scope. 
Dirmet on between a ]ud.eial and an admmistrat re 
inquiry j» nted out Qnrt Eupitess r Trui 

[I. L. B, 12 Boo, 38 

24. Erg, tint on Jet 

(111 of IS - '*’ / tt 34 Jj 41 Forged document 
regitlered by S«» Beg ilrar A mortgagor was 
c larged w th main., a fraudulent alterat on m bis 
mortgage-deed wlneb was then registered by a Sob- 
Begiatrar Held that the aanct on of the ‘mb-Ecgis- 
trar was not necessary for a prosecution on a charge 
of forgery la rr r,nl a tarbata I L B 10 
31ai loJ and V»«e. E«pre„ r Snlla L L £„ 
11 Had 3 explained. Qckm Euteisj r «osh A 
*“>* 1 L L. IL, 12 Mad, 201 


J t (III of 1^7) „ -2 75 — “ Coart Sanction 
for proiecnt on for perjo j> —A Legisirar acting 
under the Eegis-rstioo Act. IS 7- - 0 u a Court 
for the purposes of the Cmn nsl Procedure Cede 
s. 19 o and hit sanction u therefore n ceatary for a 
prosecution for perjury comm tied in respect of the 
representation of a document to him for registration. 
Atchatta r Qasgatta I. Is. R, 15 Mad, 138 

-r 8 it Bey,,irar— 

Court -Beg Aral on Art 1877 , 73 -A 

Bepst^r ac^g nuder ~3 of th. Begutrebon 
* cpnrt wrfhfo tie nmum- of 

*• 'J 5 rf tk « Cudeof Cnm ntlProeedu r Ale Iona 
» Gmga* y, 1 L B~ 15 51. J <» * Jr??"" 


Qcks Karsras t Ban Lil 


« Jf«<f,13J Samud frxm. 


IB la R, 15 AIL, 141 


‘ clnrf* JLrt „ Zx Irti rt" £ t°r^ e 

a ’f—«!Srt!SjEs£: 


8ANCTION FOR PROSECUTION 

12 WHEliF SANCTION: IS KFCES^ART OB 
OTHERWISE— ee>«( **ed 
there a referred fo, retmniHcd before (t cannot be 
taken cogmiauce of baa a wider meaning than the 
word* * Court of J catiee ” as defined in «. 20 of th* 
Penal Code It includes a tribunal empowered to 
deal with a particular matter and authovued to 
receive eri lemce bearing on that matter in order to 
enable K to arrive at a determination. A Collector 
art ng in apprajement prtceedingi under s*. 62 and 
’"0 of the Bengal Tenancy Art is a Court with 3 the 
miming of the term as there used, "'here therefore 
in certain appraisement proceedings seme rent 
rcce pts, wild were alleged to be fergmes, were filed 
by tenants before lb* Collector and proceedings were 
subsequent]/ laJtea against them before the Joint 
bias it rate charging them with offence* under if. 463 
and 4*1 of the Penal Code, — Held that the Jcmt 
Magistrate could not take rogu sane* of the offence* 
charged without the previous aanct ion of the C<d 
lector having been granted IUokooscj* s AS0T 
r hOtlL K D<Gn ofies GOTAL Sl30H 

(L L. R, 17 Calc, 873 

28 (Virtual Pn 

cedars Code (Jet X of J8S»J t 195—Cemfla,** 
made to pel** — Tt*ol Cede (Jet XLT~of l c/ VJ 
i 211— Protect on for lay ny falte e\atjt —A 
complaint made before the pol ce and jufciaDf 
declared to be false if not an iffrnce tominittfd in 
or ia relaton to, any proceeding lo any Court," 
within the meaning of sub-s. (J) of a 93 ofth* 
Criminal Procedure Code (Act X of JSS*)| and no 
sanctioo is therefore necessary ftr the prosecutma of 
the rompiawaot under s 211 of tho Penal Code. 
PtTUSASC PctSAS r Maboxid Eas t.v 

[3 C "W N, 33 

29 Prosecution for falaa charge 

in complaint made at police station — Cr, 
m mat Froetdare Code 1S~2 t 463. — A complaint 
made at a police station Is not made before any Civil 
or Criminal Court and, if it proved false prc**eu 
iron for it did not require the sanction of any Court 
under a. 468 Code of Criminal Procedure GOT 
fsyuxsT oi EtsoAL r Cocoon Cunrora Cbow 
»h*t , . 2417 It, Cr, 41 

Eav limes B aiF DAai Madbts Ghos* 

(25 W IL. Cr, 33 

SO GivingfalBeevtdence before 

a poUco pa tel— Cnm n.1 Proetdm Code 1S72. 
*« 467 463-Bo «. Jet Fill of 1867 (PdUgo 
PolrttJ f 13- Penal CodefAetXl.ro/im) 
if 1S1 19U and 193 . — A ptnea wbo makes a falsa 
statement upon oath before a police p&tel acting 
under s. 13 of Bcsnhay Aet Yltl of 1867 give* false 
evidence within the meaning of a 191 of th* Penal 
Code and is punishable under a. 193 1 tut hi* trial 
for that effrnre required no sanction a police patel 
not being a Criminal Court within the definition of 
*. * rf the Cede of Criminal Procedure (see a- 463) 
although offence* under Ch.X of th* Peral Code com 
mitted before the name oScer cunnct be tried 
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SANCTION 3?OR. PROSECUTION' 

— continued. 

2. WHERE SANCTION IS NECESSARY OR 
^OTHERWISE — continued. 

without a sanction. ( Sec s. 407 of tlic Code of Cri- 
minal Procedure.) IitTEnATHix r. Iebabava . 

[L L. R,, 4 Bom., 479 

31. — Prosecution of police pa tel 

— Criminal Procedure Code ( IS72), s. 466 — Bombay 
r illcigc Police Act (Till of 1867), s. 9-Bomlay 
Police Amendment Act ( 'I of 1876). — Tlio prosecu- 
tion of a police patcl, for an offence committed by 
him in his official capacity as such, needs no pres ious 
sanction. The provisions of the Bombay Village 
Police Act (VIII of 1SG7), s. 9, ns amended by the 
Bombay Police Amendment Act il of 187G), render a 
police "patel removeablo from Ins office without the 
previous sanction of Government, and therefore s. 4GG 
of the Criminal Procedure Code (Act X of 1872) 
did not apply. IirrEEATBix r. Rn Aswan Pethaj 

[LL.R., 4 Bom., 357 

82. Prosecution on alternative 

charge — Giving false evidence in one Court or in 
anothn — Criminal Procedure Code, 1S7S, s. 470 . — 
When it is intended to charge a persou with having 
made a false statement in the Court of a Magistrate 
or, alternatively, a false statement in the Court of a 
Subordinate.. Tudgc, there must be n proper sanction 
for a prosecution on each branch of tlic alternative. 
Ik bf Balaji Sitabau , . 11 Bom., 34 

33. - Accused to whom 

pardon has been tendered, Contradictory statements 
of— False evidence. — When a pardon is legally ten- 
dered to the accused under s. 337 of the Criminal Proce- 
dure Code (Act X of 18S2), and the accused makes a 
statement on oath which he retracts in a subsequent 
judicial proceeding, a proper sanction is necessary for 
a prosecution for giving false evidence on each branch 
ot the alternative charges. In re Balaji Sitaram, 
11 Bom., 34, followed. Queen-Esti-bess v. Dai. a 
JiVa . . . . X. It. R., 10 Bom., 190 

34. Criminal Proce- 

dure Code ( Act V of 1S9SJ, s. 339 — Tender of 
pardon — Trial of person who, having accepted a 
pardon, has not fulfilled the conditions on which it 
was offered — Prosecution for giving false evidence 
— Sanction of High Court.— No prosecution for the 
offence of giving false e\ idcnce in respect of a state- 
ment made by a person who lias accepted a tender of 
pardon should he entertained without the sa ictioa of 
the High Court, as provided by s, 339, cl. (3), of the 
Code. Queen-Eotbess e. Natu 

[I. L. R„ 27 Calc., 137 

35. Charge of forgery —rorged 

document used in civil case — Power of Deputy 
Magistrate — CrtminalProcedure Code, 1861, ss. 169, 
170. — A Deputy Magistrate could not commit a person 
for forgery under s. 170 of the Code of Criminal 
Procedure" whon tho Civil Court had sanctioned the 
prisoner’s committal under s. 169, unless with tho 
express sanction of that Court. Queen Dwaeba- 
katii Bose . ... 2 W. R., Cr., 31 


SANCTION - POR PROSECUTION 

— continued. 

2. WHERE SANCTION IS NECESSARY OR 
OTHERWISE — coiitinued. 

36. — Forged document 

used in civil case — Power of Magistrate — Crimi- 
nal Procedure Code, 1861, s. 170. — S. 170, Code of 
Criminal Procedure, referred only to cases where a 
forged document had been put in evidence in a Civil 
or Criminal Court ; in other cases, a Magistrate was 
competent propno tnotu to inquire into allegations of 
forgery, and no sanction under s. 170, Code of Crimi- 
nal Procedure, was necessary. Queen «. RaiI- 
dhabbx SiNon . , . 10W. R., Cr,, 6 

37. Criminal Pro- 

cedure Code, 1872, s. 469 — Prr.ie, ufion of witness 
for forgery— The sanction required by b 469 of the 
Criminal Procedure Code as a condition pi eccdent to 
the prosecution of a party to a civ il suit for forgery 
of a document given in evidence in such suit is un- 
necessary in the ease of persons not parties to, hut 
witnesses In, the suit, who are charged with the 
forgery of the document jointly with a party to the 
suit. E AD ABA Yin ANA f. QUEEN 

[I. h. R„ 3 Mad., 400 

38. Offence Before or against 

Mamlatdar’s Court— Code of Criminal Proce- 
dure f Act X of 1872), s. 468 . — TheMnmlatdar’s Court 
constituted by Bombay Act II 1 of 187G was a Civil 
Court within the meaning of s. 46S of the Code 
of Criminal Procedure ; therefore a complaint of an 
offence mentioned in that section, when sneli offence 
is committed beforo or against the Mnmlatdar’s Court, 
.could not be entertained in the Criminal * Courts 
except with the sanction of the Mamlatdar’s Court or 
of the High Court to which it is subordinate. Ik 
be Savakta . . . 1. 1>. R., 5 Bom., 137 

39. Departmental inquiry into 

the misconduct of a revenue officer — Judi- 
cial proceeding— Bombay Land Revenue Code 
( Bom . Act V of 1879), ss. 196, 197 — Criminal Pro- 
cedure Code ( Act X of 18S2J, s. 193. — A Collector, on 
receiving information that his Deputy Chitnis lmd 
attempted to obtain a bribe, ordered his Assistant 
Collector to make an inquiry into the matter, with 
a view to taking action undor s. 32 of tho Bombay 
Land Revenue Code. The Assistant Collector 
found on inquiry that the charge of bribery was 
unfounded, and gave a sanction to prosecute the 
informant and his witnesses for giving false evidence. 
This sanction was revoked by the Collector. The 
ChitDis appealed to the High Conrt against the 
order rev oking tho sanction. Meld that the inquiiy 
made by the Assistant Collector was a departmental 
inquiry, and not a judicial proceeding, and that the 
Assistant Collector, whilo holding the inquiry, was 
not a Court. No sanction for prosecution was there- 
fore necessary under s. 195 of the Criminal Pro- 
cedure Codo. Ik be Cuotalae Matkueadas 

(X. L R., 22 Bom., 936 

4 - 0 . Charge agdinst Village 

Magistrate for alleged offence while acting 
not in a judicial capacity— • Criminal Pro- 
cedure Code ("ISIS), s. 197— -Mad Reg. XI 

12 o 2 


von. v 



( 8407 > 


DlQKaT OF CASES 


SANCTION FOE PROSECUTION 

3 WHITE SANCTION IS NECESSARY OP. 

OTHERtt ISE— concluded 
of ISIS — Penal ( ode * ’9— J.^e— A Till*?? 
Magistrate having be<n apprized * disturbance in 
Jus village forcibly separated the combatant s cnc of 
whom thereupon preferred a clurgf against him of 
Causing hurt The compUint wu taken by the «ub- 
Magistiate upon hi« file without any prciipua 
sanctum of the Government or other authority men. 
tmncd in > 197 of the Code of Criminal Procedure. 
The \ dlage Magistrate™ s<-d the o j*et on that the 
prwent on could not legally be proceeded with until 
■ucb unction bad been find obtained The Sub* 
Magistrate hrld tliat inch •auction was unnecessary 
and kept the c»»c on his file and commenced to 
enquire into it The Village Magistrate presented a 
petition to the I utnct Magistrate ra sing the lame 
ground Of object u where npon the District Magu 
bate quashed the whole of the proceeding!, holding 
that the *tui>. Magistrate had ro jurisdiction to try the 
case i gainst a i llage oibccr with nt unction haring 
been first tta DetL Held that aanrtioo was net 
necessary under a l** of the Code of Criminal 
Procedure The \ dlage M» lstrate while preventing 
an offence was not acting is the capacity f a 3 nd„c 
or a i obi e »er ant not reuio table from ofhee 
without the tanct on of Government and therefore 
the unction t f erred to had no application lltld 
also that the rder of the D strict Magistrate 
quashing the proceeding! of the e ob Magistrate was 

e ased without jar idietion Semite— That a Village 
agistrate exerei.mg jurisdiction and trying an 
offender under Regulation XI of 1816 is a Judge 
within the meaning of a. 197 of the Cod* of Criminal 
Procedure and ■ 1 J of tho Petal Code KutdaBaiii { 
Culm r Soli Gocwdas 

[L E. K, 23 Mai, 540 | 


3 WnEh SANCTION MAT RE Gr ANTED 
4E — Sanction previous to pro- 

secution Juried Hun of (rflsn! snrjcaf ,««c- 
f .oa _ llltgal rear Hun - Crrnmwl Procedure 
Cede 1S5J » JB - 1G< of the Code of Cno nal 
Procedure required that sanction to provcuti ns 
therein mentioned should be giren before any such 
prosecution was commenced, and nntd the unction 
waa obUmed. the tribunal b, which the offence sea. 
bnable had no jnrad ctwn and a conviction founded 
on evidence token w thont such s.nctioa would be 
bad. R*a c Paeibbuc Etsaar 7 Bom.. Cro, 61 
fire Quits t Motoi Csrvnra CarcininTT 
17EIS.B.26 15 W H_6rT45 

f” !“m- 

the sea,™ ha. becu^W* ‘q^is c^S^atf 

ftw Knu \ ® UB ’ A ‘ Cr - 10 

[2 If W„ 132 Agrrfy P K. Ed. 1874. 206 


SANCTION FOE PROSECUTION 
— continued. 

3 WHEN SANCTION MAT BF GRANTED 

— concluded C 

43 Sanction “ Bt any time 

CVieim-it Procedure Codr. 1*61 t 159— * At any 
hint ” — The worda ' such aanetion mar be given 
at anr time” In *. 163 Code of Criminal Pro- 
ccdnre must he construed reasonable and “any 
t me ’ meant a time whirb did not nn Inly prejudice 
the party to he preweented or put him in a worse 
jDsitfoa than he was before fcigTABAsc ^Airoo 
hniwGOUK c anoo 18 W II , Cr, 62 

44. Sanction oftrr 

trial anl eourirtiou — Cnnisii Froeedure Cade, 
IS7? t 4~0 —Under the wcrdi “at aov time ’ in 
a. *70 of Art X cf 1 C 7J aanetion to pres Nut* 
could not he giren after the trial and coo net ion of 
the accused person. Exists! or Inu r *ab* 
arxJt . , L L. E_ 2 All., 633 

45 — - Chary of Jain 

eudeuct en olttraahre ttohnrmtt mjter tender of 
pardon . — The sanction cores sir. tor a charge cf pil- 
ing false evidence made by the accused in retract ng 
tn a »ul sequent judicial proceeding a •ta'ement made 
by him tn ealb niter a tender of ptrd'n can only he 
granted before and not after the commencement of 

the prosecution Qcimi Eurarss r Dili Jita 

P. L. E , 10 Bora, 180 


4 NOTICE OF SANCTION 

40 Necessity of noties— Cn«n 

ant Processes Code (Art X of t*S2) • 193 cl c. 
para 2 — A cuictioa to prosecute when appl ed lor 
subsequently to the tcrmiantroa of the pro-vsvhngr 
in the rourae of which the offence is alleged to bar* 
been rotoraiUed, ought not to be granted union 
the person against whom the sanctum u applied for 
has had notice of the application and an opi Ortnnitj 
of being beard iiiuirH f ‘Mb * Kars Dill 
[LLR. 10 Calc., 1100 

47 Criminal Pro 

cedars Code (jet X of 1SS2) t l9o~hohee to 
aerated. — Held by the Full Bench that no notice 
is nerenary to the person against whom it is lateadei 
to procetd before the Court before which the 
alleged offence his been romaitted can. under 
s. l Q S of the Criminal Procedure Code, sanctum 
a complaint being made to a Magistrate rr-ar<fiog 
one cf the offences specified la shat section. I* 
TH* VATTTfc or TBS IIT1TIOS OF KsMBXASVSH 
Das RaiaHBATTKD Dai » Ham BeB* 

IE E. B, 12 Calc, 63 
Masqab Bam r Biham I- L. 11, IB AIL, 358 
48 . — . ,... — . Crtn nal Petr- 

rednre Cod e, * lSS—Xetier to aerated —A con 
t ict urn foe preferring a false eemphunt li not illegal 
only by reason of the prosecution hating b<cn 
sanctioned without notice previously given to the 

aoensod. Sanctioning a jpwcutioa t r ait off nee 
M a judicial act. and the p»rt}* to whoso prejudica It 
ii done unit he pr»r*msly beard and a judgment 
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SANCTION FOR PROSECUTION 

— continued. 

4 NOTICE OF SANCTION — concluded. 
formed upon legal evidence In cases in which the 
Magistreto dismisses the ori ginal complaint upon a 
report from the police, there is no legal evidence 
before him on which to form his judgment. In cases, 
homes er, in which the Magistnte examines the com- 
plainant and hears the evidence and acquits or 
discharges the accused, and then, without notice 
to the co npl linant, sanctions his prosecution for pre- 
ferring a false charge, s motion cannot be said to 
bo improperlv giv en. QtrnKN-E'ti'ftrss r. Bf Aiu 

[I. It R., 10 Mad., 232 

49. — — Criminal Pro- 

cedure Code, s. 191 — Omttnon to qi re notice of 
sanction to accused.— A Magistrate, in disposing of 
a charge of theft, delivered the following judgment: 
"The charge of theft of doors and windows is not 
proved at all against the accused. They are 
ncqutited.” There was no further record of the pro- 
ceedings. Immedinteh on the judgment being 
delivered, the pleader appearing for the accused 
applied for sinctiou to prosecute the cnmpl linant 
under ss. 182 and 211 of the Penal Code. The 
Magistrate refused to hear the application then, on 
the ground that it was not the proper time fixed by 
him to hear applications The attorney-for the com- 
plainant, who liad expressed liis willingness to hav o 
thp application heard and disposed of there ai d then, 
intimated that lie was prepared to -how cause why 
sanction should not be granted, and ashed that 
notice of any future application might be giv en 
to the complainant. The accused renewed tlio 
application the following day without notice to, 
and in the absence of, the complainant or his 
attorney, and the Mvgistrate grunted the sanction 
ashed for. On an application to the High Conrt 
toreioho the sanction, — Jlell that the Migistrato 
did not exercise a proper discretion under the cir- 
cumstances in neglecting to give the complainant 
notice of tlio application, and an oppoitunitj of being 
heard. Kedauhath Das i. Mohesh Cbukder 
CniroKEKBt?ixT . , I. X,. E., 16 Calc., e61 

50. — — - Criminal Pro- 

cedure Code f Act V of 1898), s. 195 — 0 mission to 
gtie accused opportunity to be heard . — Although 
notice is notinvinably necessity in cases under the 
section referred to, the grant of an order sanctioning 
prosecution is a judicial act, and there maj be 
circumstances — (such as in those cases in which tlieic 
has been a difference of opinion as to the desirability 
for granting sanction)— m which a proper discretion 
cannot be said to have been exe cised unless the 
persons sought to be prosecuted have given an oppor- 
tunity to he heard. Pavipapati Sastm v. Subb a 
Sastri . • . I, L B, 23 Mad., 210 

5. NATURE, TORM, AND SUFFICIENCY OF 
SANCTION. 

51. Nature of sanction — Per- 

misstte nature of sanction — Dtscre'ion of party 
obtaining sanction — Criminal Procedure Code, 1872, 
s . 468. — The sanction to prosecute, contemplated in 


SANCTION FOR PROSECUTION 

— continued. 

5. NATURE. FORM, AND SUFFICIENCY 
OF SANCTION — continued. 
s 4GS of the Criminal Procednrc Code, was not a 
direction to prosecute, but was a permission granted 
to a priv ate pers-m to exercise his own unfettered 
discretion ns to whether lie would take proceedings or 
not. Ik tup mattfr op the petition op Gridhaei 
Mokdite. Geedhaei Mond-ci, r. Uchit Jua 

[I. L. R„ 8 Calc., 435 : 10 C. L. R , 48 

52. Sanction by Sigh 

Court to prosecution for perjury — Presumption 
that proper procedure mill he adopted. — Whore the 
High Court sanctions .a prosecution for perjury, it is 
implied that the proper legal procedure will be 
adopted, and the proceedings instituted in a Court 
having jurisdiction to entertain the charge. Keebut 
Singe Narain Passee . 25 W. R., Cr., 14 

, 53 . Form of sanction . — Sanction 

in tenting and attached to record . — It is very desir- 
nlde that such sanction or direction should be in 
writing and attached to the record, but it is by no 
means legally imperativ c. Queen- v. Kristka Kau 

[7 Mad., 58 

54. — — The law docs not 

require the sanction to a prosecution to be given 
in any particular form of words Qukfn v. Lekheaj 

[2 N. W., 132: Agra, F. B., Ed. 1874, 206 

65. - — — — — — — - Criminal Pro- 

cedure Code ( ISS2 J, s. 195 — Form of sanction for 
prosecution for false eadenee — Pequisiies of a 
proper sanction — A sanction to prosecute for giving 
false evidence should specify clearly tlio statement 
alleged to be false, sa that the person sought to be 
charged maj be definitely informed what is the 
criminal act alleged against him. Ik be Jivak 
A inunus . . . IL. R, 19 Bom., 302 

56. *- Criminal Pro- 

cedure Code, 1861, ss. 169-170 — Statement of parti- 
cular offences — When a Civil Conrt gii cs sanction 
to a prosecution under ss 169 and I/O, Code of. 
Criminal Procedure, it should state with precision 
the particular offence or offences for the prosecution 
of which it gives sanction. Qufek r. Oojia Motbe 
Debea . . . .13 W. R., Cr., 25 

57. — — — General sanc- 

tion — Prosecution for false evidence — Penal Code, 
s. 193. — A general sanction by a Judge to a prosecu- 
tion for giiing false cv idence wider s 193 of the 
Penal Code, and for false verification, is not suf- 
ficient. ’The exact words upon which the prosecution 
is based, and iho exact offences which the Magistrate 
is to investigate, should bo pointed out. Queek r. 
Kartick Chukdeb Houdak . 9 W. R., Cr., 68 

Contra, Queen v. Kadie Bus alias Kadie 
Mahomed . . . .11 “W. R., Cr., 17 

58. \Pros ecuti on 

under Criminal Procedure Code, 1872, s. 470 — Re- 
quisttes of proper sanction , — A sanction for a pro- 
secution under s 4/0 of the Criminal Procedure 
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S SATOTE FOPM AND fetrPPIClENCh 
or SANCTION tent awed 
Colo roust del gnate the Court where the fslae state- 
ment wsa *11 #re«l to have keen made and the creation 
o a will b was mum ted It Is dealrtble if rot 


6 NATCltE. FOmi AND SUFFICIENCT 
OF SANCTION— e«*( aard 
ii 163 am f 170 — Where persons were charged w Ji 
offence* under a*. 4*1 and 163 of the renal Code 
commuted In proceeding! before the Clrll Court. 


neetaia v that in the aanct on for proaecut ou the »nd for which therefore the tan ct Ion of the Cell 

desert M km of the offence intended to be prt»ccnt»d Court >u Herniary nodcr aa. 1C9 an 1 1“ of Act 

abend t, mud in general terror aUbouch detalla XXV of 1SU —Held that the sanction which simply 

uia* be oro tied. Is si Batts! Suits* pare pennis*.ou. and d d oot specify the particular 

[U Bom., 34 act or aeti and the part evlar words »h eh ronatrtuted 

50 . Cr * an/ Freer- tlj< <*■'’’«* was insufficient. Qnrs r C astro 

Jmrt Cod* 1*82 t 195-Fatn ,nJ t mcf~Spf' fica CrtarouaOnOS* ^ gg t# 1 0 W B-, Cr 41 
l on of ploct an* t mt of off erne —1 tanctiou to a *■ 

proeecutvin for pr op false evidence granted uader r,i«i nal Protf 

• ISSof IheCnroinal Procedure Cod* *»«■« swefj Co J. fifty , 19S-\ee„„ry < anient* of 

the place where and the tfatt whence .lle-d , . , n fo , / ffJIf , 1Mv _ An , pr j £tloa for sue 

fahe erideuc*ws. given and kHtAntti as- | piaecut, for forgery cr penury roust vniicaie 

Sigumcnt* of renurt ssaho the *cet>on. of the Penal J hf ionaent n mpKl riwh eh forgery is 

£* “ r T L&fe AIL 105 old to lire fceen com tn tted.OTmurt.et forth » detail 

Dial r Dooboa Paaaao I I*. B-, 6 AIL 105 ^ iUtfnsM> ts alleged to be f aW .bowing the plan 

00 Spec float on of where and th* occasion on which sneh alleged 1 alas 

pin t anioeea* an of tfftn'*—Cr\n nal Prorednn atAtrmeuti were made. Baiwaro StJOW * 

Code 1939 I /So — =anciioo to a prosecution granted SiTOn 1. 1* IL, 18 AIL, 203 


oeeanon on which the offence was commttedt rcasre c *» ‘"V » a” ' 

and such sanction should not be granted w thout a T*™* to Pra-rmla «r »« «.(( on „ , 0 m jl I- Pro- 

prebm narr nqmry where sneh inquiry la - nece* ttal ng* tefar* Sou ontConrt-Prope, exertue of 
aary w thm the mean ng of a. 4 6 of the Code d no rot on -A Season* Court when granting aane- 

Emt«l r haxwaia Dit 1. 1* IL, 0 All., 88 t*n to proaeentc under*. 19., of the Code tf Cnm.ua 

. _ Procedure should so frame the proceedingahefor* W 

_ c . *L P '‘Jd °. rdf 11 to tt « High Cmji 18 “tisfy itself from the 

. wdfpTddi.dr VL l n J’ .dSt. ***** -trther the apptaaUou for aanrtmr ha* been 

’-S’. : rx v ^ f ■ ssr 

Munof the qneatiou whether th* defendant had 

el rented the bond or not was referred to art tr. U * C " 0 * I ?5l .^ich 

t on The art, trator dee Jed that the defendant "■* da ca,e 

had nrt eieeuted the bond, and that it w« a foegery «* ti '” * ^.1. fT !*** 

The Vuunf d sm »ed the m, t iu aceordaneTVuh °° ta In.titutcd w rt a 


Uuntif d «n> sard the an t In accordance srlth » v _ ,k . . 


Morn f for sanction to proweute the plaintiff, without 
apeeilylcg in hi* appLcahou the effcncea is respect 
of which be desired to prosecute The Uuni f 
granted sanction merely observing that there were 
iofli lent ground* foe sanctioning the fwoaeeutioo 
without pv ng any reason* or specifying the offence 


Mom f 05. ’ — G * ng fall* 

ere were mine* n a jn J.c.f proceed n „-Ptnal Cod* 
aecution XLf of tfXIJ a 1S3— Oro. af suaet «• to 

t offence prnunte gontifnl offender! —A einrtioo to pro- 
granted. aecute noder th* provision* of *. 10 o of the Criminal 
*d giren Procedure Code (Art I of 1632) moat rpeeify the 
ently et Court In which and the occasions on which the offroee 


tfc U tmn * “ "J 1 ch Mutuif had riven procedure Code (Art I of 1832) moat specify the 

3LT J WCT * 001 "® «™tly ea Court in which and the occasion* on which the offroee 

wssouromitted and where the offence Utbit cf pv.ng 
wed^^l ^ r 1 fi! rtllCl ‘ ke 1 lolbw false evidence m a judical proceeding {«■ J93, Penal 

U Uie t. “ ‘ U V° * Cole) it should further specify the irtieuta date- 

S5s?ir^: jsS 

SsSSSSSSa^ 3 fiW3==B!s==2Wis» 

Llk AIL, 101 that the High Court could not tabs H upon itself to 

® i“ — Owys* onto rectifythe informal tj by aupplyinetheueeeaaary par- 

r. _ • •/ offtnee — fait* ) srrdcace— > t culara. //»W also that the sanction for proaeeu 

r an rroctdnre Code fief XX tK of 1861) toon against the boy petitiooer wa* unadnsaile la 
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SANCTION FOR PROSECUTION 

— -continued. 

5. NATURE, FORM, AND SUFFICIENCY 
Or SANCTION —continued. 

consideration of bis youth, and should therefore he re- 
voked. GOBARDIIONE CHOWKIDAR r HABTBITIiJiA 

[3 C. W. N., 35 

00 . Refusal of sanc- 

tion under mi stale or os being unnecessary. — Held 
that the declining by a Conrt of revenue to sanc- 
tion a prosecution undor ss. 468 and 460 of Act X of 
1873 , under a mistaken view of the law and under 
the impression that sanction was unnecessary, did not 
constitute sanction Empress of Indu v Sabshkk 
(X. L. R., 2 AIL, 533 

•07. Statement by Col- 

lector that lit has no objection to give sanction again 
after sanction by Deputy Collector . — In a suit by 
A for arrears of rent above R100, a decree was 
passed against B, C, and D, wherein covta n docu- 
ments filed by them were held to be forgeries A ap- 
plied for and obtained an order from the Depnty 
Collector who tried the suit for leave to prosecute 
B and C in the Criminal Conrt. . 1 afterwards 
applied to the Collector for leave to proscente B, C, 
and D, wherenpon the Collector passed the follow- 
ing order- “Sanction has already been given once 
by the Depnty Collector. I, however, have no ob- 
jection to give it a second time, as the petitioner 
desires it.” V was convicted by the Sessions Judge 
on a charge under s 471 of tlie Penal Code. On 
appeal by D, — Held that no proper leave bad been 
obtained to prosecute D, and this defect was not 
cured by the subsequent proceedings, and the convic- 
tion must be quashed. Queen v. Mahiwa Chandra 
Checkfrbetti 

17 B. I». R,, 28; 15 W. R , Cr , 45 

08. — — - - St at ement by 

Munsif that he has no objection to gi re sanction if 
evidence is thought sufficient — Sufficiency of sanc- 
tion.— On an application to a Munsif for sanction 
to prosecute, the following order was made upon the 
petition- ' If the petitioner thinks thcie is sufficient 
evidence against A, I have no objection to give such 
sanction!’ Held that the order was a sufheient 
sanction to support a prosecution. In tjxe matter 
of Jade Nath Hazra v. Annoda Phosad Sircar 

[11 C. Ii. R., 53 

\ 

69. — — — Penal Code, 

s.193— Sufficiency of sanction - Sanction for the pro- 
secution of the aedpsed was accorded by an Assistant 
Scssions-Judge in the following terms “ There is no 
doubt wbatev er that Tai, Ra;ji, and Bala, these three 
persons, made before mo cortain statements contra- 
dictoiy of the statements which they had roadebefore 
the committing Magistrate. Thoreforo if from snch 
statements of theirs they may bo liable to any charge, 
there is sanction from here” (i e , I give my sanc- 
tion) “ for their prosecution.” Held that this gave 
sufficient sanction for the prosecution of the accused 
under s 193 of the Penal Code, and that it was not 
necessary that the authority giving the sanction 
.should specify the particular section of the Penal 


SANCTION EOR PROSECUTION 

— continued. 

5. NATURE, PORM, AND SUFFICIENCY 
OF SANCTION —continued. 

Code under which the accused was permitted to be 
prosecuted. Reg-. «. Tai . . 8 Bom., Or., 24, 

70. Issue of warrant 

— Implied sanction — Criminal Procedure Code ^ 
1861, s. 169. — The object of the sanction required by 
s.169, Code of Criminal Procedure, was to ensure that? 
the prosecution should be instituted after due con- 
sideration on the part of the Court before whom the 
false evidence was given, or on the part of a Conrt 
to which snch Court was subordinate. When a. 
Magistrate perused the papers of a ease w Inch had*' 
bean forwarded to him by a Subordinate Magistrate 
for consideration, and then sent on the papers to the 
District Superintendent of Police with an opinion 
adverse to the prisoner, and the District Superin- 
tendent of Police requested the Magistrate to issue 
a warrant against the prisonei, charging him with 
giv ing false ov idence, it was held that the is«ue of the 
warrant was a sufficient sanction under s. 169 on the 
part of the Magistrate. Queen r. Mahomed Hossain 

[16W R, Cr., 87 

7L — — Instruction from 

Sessions Judge to Magistrate — Criminal Pro- 
cedure Code, 1S72, t 463 — Prosecution for giving 
false evidence. — An instruction to the Magistrate of 
the district by the Court of Session, contained in th» 
concluding sentence of its judgment in n case tried 
by it, to prosecute a person for smug false evidence 
before it in such case, was held not to atuouut to sane- , 
tion to a prosecution of snch person for sneh offence, 
within the meaning of s. 463 of Act X of 1872, that 
section supposing a complaint, or at least an ap- 
plication for sanction for a complaint. Empress r 
Gobardhan Das . . L L R-, 3 All., 83* 

72. Criminal Pro- ^ 

cedtire Code flSSSJ, ss. 195 and 476 — Nature of 
sanction— Sanction granted by Court without ap- 
plication being made by the person to whom it is 
granted. —A sanction to prosecute undei s. 195 of the 
Code of Criminal Procedure presupposes an applica- 
tion for sanction, and where no such application is 
made, a Conrt ought not to take upon itself to grant 
sanction, but should take action in the manner 
prov ided by s. 476 of the Code. Empress of India 
v. Gobardhan Tas, I. I. P , 3 All., 62, referred to. 

In the matter of the petition of Ban ah si Das 

[I. Is R., 18 All., 213 

73 . Order of Munsif 

directing that Magistrate inquire into a case — 
Criminal Procedure Code, 1S82, ss 195 and 476 — 

“ Sanction ” — ■« Complaint ” — Civil Procedure Code, 
18S2, s 643.— On the 2nd August 1S84 a Munsif, 
who was of opinion that in the course of a soit which 
had been tried before bim certain persons had com- 
mitted offences under ss. 293, 463, and 471 of the 
Penal Code, and that the prosecution of these persons 
was desirable, made an order which be described as 
passed under s.-64S of the Civil Procedure Code, and 
in which he directed that the accused should bo sent 
to the Magistrate, and that the Magistrate should 
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SANCTION TOR PROSECUTION 

— eo»i wi 

6 "NATt/RE, FOBS!. AND SLFFICIENCT 
OF NANCIION — roa/sawnf 
inquire into the natter In Slay 15S5 upon an 
application hr one of the ««oud to the Dirtnct 

tour* to re«oke the sanction for prowmtioa granted 

by the Mnreif t was contended tb»t the “ raw* on” 
bid expired on the 2nd February l tp 5 »nil bid 
eew si to hive (ffert JTrli be the Full Bench th»t 
the Mnrsifs order whether H waa or w »» n t » 
sancton was * sntficicnt ** complaint " withm the 
radioing of l. 195 of the CmDinil Procedure Code, 
mil tbit the limitation penal prescribed by thit 
section wu cot *pjl cable toll cette JVrP*Tnrsi«, 
CJ n and Stmioht J —That coniilenug that l M3 
of the Ciril 1 rocedure Code *'• clearty iinnlir to 
«. 476 of the Criminal Procedure Code the lino* Tl 
order might he talcn u hiring been pas id nndcr tLe 
litter icst ion. A io per PrTtirEiB CJ„ and 
S»BiiGBt, J— The wo-ds la *. 1*1 » of the Cnmiml 
Procedure Code except with the prenooe lanrti'n or 
on the complaint of tl e pntlic terrant o neerned.*’ 
roue* he read n cancecticn with i 47C which *11 
enacted with theo )«r*nf «v idi gthe inroni ensure 
which tn H oe cansrd if i Mumf or i ^ntord D ite 
Jadge o- • Judge were (bliss'd to ippeir bsfere i 
Me ’ll* rate ind mill a complaint on oath like an 
Orel mar, eonplimant in onirtolay the foundation 
for a pp-ecention The Urpna e of a. 4*6 Ind cate* 
that where a Court u actuie nnder «. 19S,a eomplauit 
in the etnet tense of the Code is not respired, and that 
the procedure therein laid down esmltitntsi the 
Y complaint* mentioned ia a l’ , 5. ItffBi Pa is ah 

♦ Mute Lit RL.IL,7 AIL, 871 

74. Effort of filter i 

(medical offerer — Frotremtte* m*ler Bcwilom 21 li 
torv Ca*t,.»nr%t, A-t III of JMT - Report* of 
pcliee or medical oTffn aro not a infT'ctent iioctim 
for pr-nrotvini nn J,r th j Act- A complaint on oath 
or idini affirmation uhim»rj Big t Llz>r 

H Bom, Cr., 87 

76-— — Ir.fl.rd .omet.on 

rntr'rrc Code 16C9, t 169-p fm *l 
ape* •• IN’* 1S3— Frowiar elargr —The form of 
of upsation br a District Superintendent of Police 
pints 1 3 of the Penal Code don cot prsclnde a 
roffincte from flaming the efcarpe under a 177, the 
without J the Diftnrt Superintendent required 
Or oifenc? Cede of Criminal Procedure. to pise the 
Ifejd that inwfiction, need not he <1 press. bnt mi,ht 
lip unction', tub mitwb or Asnurrr Hossris 
phcit, an} tUt ”W TL, Cr„ 67 

or lections of th r_.r„j , 

ir'^S'w^th^t"'' Co4t ' 1S6t ‘ * t69 —^bm 

re * io “ * pare false 

■ * nch • ’ r, t®'»* for trial 

“^r * lf0 of ‘he 
to be impued. 

SunllTtn 7 ‘“..“‘‘Hs Tit AH Iium Em, 
maU«»U to justify » l0 ^ Cr M 


r Buu 
62.- 


8ANCTION FOR PROSECUTION* 

— eonl.umed 

5. NATURE, FORM AND SUFFICIENCY 
OF SANCTION »«r<f 
rroiecn*u>n for non-attendance tn obedience to a swn* 
tn r ni waa mtertalnel without the aaoctiun rcquirfd 
hr • M’S of the Criminal Procedure Celt Held that 
there waa an impl cd sa-irt on for the proeecotwn. »« 
the rennet ion was bj the aame Ma H t*trate whoM 
•tnnnwni was trials d with contempt. I! to r GiXU 
BirTiTufmi 5 UonL, Ct « 3S 


78- 


■ ImfJttd etor‘'t 


Peecrdi 


idoae. 

' °f °/-r Code, lSCl, , 


169-— 


— Direction to (mail — Wbsn a f<*»Sn» Court 

direct* a p-mmtuicn* it mart be taVcti to aaortwa 
the prosceotion ont of which the coronii'mert »n*e*. 
OCtri r l.ECHBU * 

[211 VI, 132 Aeto.T B,Ed. 1674,203 
70 L etter from Cent 

Comet to «wl rdimale Vajutrrte— SprttJ eatiom of 
K'fi»u of fuel Cede for rlirA eometi'n fryirea 
— Jmreedirtioa of Hoy drift to commit mmder ether 
ortho*. — IFh ere a Civil tonrt by letter to a Sub- 
ordinate llijirtrate with es-tnmittin" powen. « r » 
lanetion for the proaccnt-on of the aesmied coder 
c 463 and 471 of the Penal Code fmilinp and ning 
a falec Aenmrnl), and where tl e Mijutrate, in 
committing the acctucd for trial in addi an to- 
framing a rbsrge order theie scetionr added a ! tna 
of eliarye cndcT a 1°3 (pmnj fal*e erideree).D ,>, »* 
held tbit the Maprtrile h»d no jnnwhction to 
corn nut th* accnwd for tnat on the Utt men‘5oned 
Lead of charge Bits r Snt ‘■in 

[8 Bom , Cr. 28 

SO Smjgriho* /•*« f 

perto* or git to It jireerrmtei — IVhrrfa 'nSn-dinate 
M»;rutn‘» after tv Jinc a taie lent the Tfemd to tht 
Dutnet Majirtmte with a mppcttion that eertam 
penoni onf ht to be pn iccnted ceder a 2tt «f *h« 
Vrna Code. the Riph Court htld that this did not 
rs-v.rtilute a ttnetioo to proseecte la ns* wirrrx 
or thb rrrrnoa or Karrc Nith Sirnia. K««r 
Nith Siipib r <>buu CBrsDrw MrsrsJi 

[RE 10 Calm. 730 

81. — Cnni-af Pro- 

red err Code t J97 — Trotermt on of pmlhfierrorti 
— Imdejimitemret of ea*rt icm.— An order by the Baud 
rf r csenne •anrtwning the proe.cn boa of a Depnty 
Tahiti dar by the Ccllcetorof the District for “ bribery 
or inch of the dnipn «t forth m the Depot y C.-I 
lector** report as he thmli likely to rtand mrestipa 
lion hv a Ci immal Conrt ’* is not a legal »netwa 
with o the meaning of the Cntcmal Procedure Code* 
a. 197, and a etenmilzocnt on any of *nch charge* 
should be quashed Qnct Enraii j r SUTiTlBB 

[R I*. B. 10 MikL, 468 

82. — — Cntmtwel d’rtf 

etimre Code, ,, jcg d7$~J’rel, at .oro iwyw.rf— 
Bernal Code (AH XLB of J <-60J, t lS2—Cr tmiaal 
PcocedwT* Code (Aet X of 1VS2). w 471 — VThrTta 
Deputy Commits oner fesned a eanction to prosecute 
the aerated opon an nprcu appl cation made cm 
behalf tf * certain person against whom a charg e of 
torture had been made, and which he found, from 
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SANCTION POE. PROSECUTION 

— continued, 

5. NATURE, FORM. AND SUFFICIENCY 
OF SANCTION — contiruc 1. 

re.awns tinted in Ills judgment, to bo false, — Held, 
tnVing flic order to lma c been one made under s 103 
of the Code of Criminal Procedure, that it was ti 
proper sanction, inasmuch ns it eras given to n con- 
templated pro»rcntiou bj a definite person. Scmbte 
-—On tbe supposition that the order ovns one under 
s. -17G of tlie Criminal Procedure Cade, that it was 
not necessary for the validity of an order under that 
section that there should he any o\idence on the 
record contradicting the case which was thought to be 
false, or that there* should be a preliminary inquiry. 
Although it may «onu times well be that ft preliminary 
inquiry ought to he held, the adoption of a rigid rule 
to that effect is neither rendered imperative by the 
law nor is it desirable. In the matter of Maltg 
Pall Ghosc, I, A. 11., 6 Cnlc., BOS ; Queen v. Baijoo 
Ball, I. L. A’., 1 Cnlc'., doO ; mid Khcptt Ant?. 
Sikdar v. Girish Chunder At a 1 error, 1, A. ]}.,16 
Calc , 370, referred to and distinguished. liArrr.Alt 
Surma v. Gorin Nath Dr-rx 

[I. L. E-, 20 Calc., 474 

i * 

83. — — — — Criminal Pro- 

cedure Code, ss. 476, 195 — Sanction hi/ Magistrate 
for prosecution— .Preliminary inquire. — When n 
Atagistratc tabes action under s. 470 of the Code of 
Criminal Procedure, it is not necessary to the aalidity 
of his order that he should hold a preliminary in- 
quiry. Bapcram Surma \. <?onn Acth Butt, I. L. 
11., SO Calc., 474, followed. QrEEN-EviPRFSS r. 
SfAXATiADAi. . . . L Ii. E., 16 AIL, 392 

84. — Criminal Pro- 

cedure Code, 1808, st. 193,476 — Sanction for prose- 
cution for false statement made in proceedings under 
Land ’ Acquisition Act ( I of ]894f— Sanction 
under s. 195 of the Code of Criminal Procedure 
should be given only on application made for it by 
some person who may desire to complain of the parti- 
cular offence and whose complaint could not be enter- 
tained without such sanction. In the matter of 
llanarsi Pas, 1, L. It., 18 AIL, 213, and Baperam 
Surma v. G ouri Hath Putt, I. L. It , 20 Catc.,474, 
referred to. Dcroa Das Rukhit r. Queen-Empeess 

[I. I,. R., 27 Calc., 820 

85. Sufficiency of sanction— 

Sanction of official superioi — Penal Code, s 1S2 — 
Criminal Procedure Code, 1S61, s. 168 . — Where a 
prosecution of an offence under Cli. X of the Penal 
Code was instituted by an inferior ministerial sera ant 
under sanction of the authority of his official superior, 
the provisions of s 168 of the Code of Criminal Pro- 
cedure were held to lm\ c been complied w ith Qufen 
v. Ram Gob am Singh - 11 W. R., Cr., 22 

See In the mattee of the petition of Abdooe 
IiUteef . . . . 9 "W" . E,, Cr., 31 

80. 1— Sanction, of 

official superior— Criminal Procedure Code, 18B1, 
s. 169— Judicial Commissioner sifting as Sessions 
Pudge. — Where the Judicial Commissioner of Assam, 
sitting as Sessions Judge, certified, in 1 ub capacity of 


SANCTION FOE PROSECUTION 

— continued. 

5. NATURE. FORiir, AND SUFFICIENCY 
OF SANCTION — continued. 

Judge of the Chief Ch il Court in Assam, that a 
charge of false eaidence was entertained with tho 
sanction of the District Court of Assam, to which 
the Court of the Munsif of Debrooghur, beforo or 
against which the offence was committed, was sub- 
ordinate, — Held that the sanction required by s. 169, 
Code of Criminal Procedure, had been given. Bafoo- 
ham Aium r. Gcngap.au Eaciiarfe 

[17 W. R., Cr., 54 

87. - Sanction men- 

tioning icrong section of Code — Criminal Procedure 
Cede, 1S61, ss. 160, 170 — Prosecution under different 
section than that for which sanction iras obtained, 
— The prosecutor applied to a Civil Court for leave 
to pro«ecnte, under s 170 of the Criminal Procedure 
Code, a nitness u ho had appeared, beforo the Court. 
The Court granted the permission ns applied for. 
The prisoner was tried for and convicted of an offence 
coming under the provisions of s. 1C9 of the Criminal 
Procedure Code. Held that the mention of s. 170 in 
the permission to prosecute granted by the Civil Court 
might be treated as surplusage, and that the prisoner 
was rightly convicted. Rra. t. Khushar E teaman 

[4 Bom., Cr . 28 

88. — Sanction bp offi- 

cial superior — District Superintendent of Police — 

“ Inferior ministerial officer” — Criminal Procedure 
Code, lSGt, s. 168 — The sanction of a District Super- 
intendent of Police to the prosecution of a charge of 
giving false information, not to such District Super-, 
intendont himself, bnt to an Assistant District 
Superintendent, was held to be no sufficient sanction 
under s. 168 of the Criminal Procedure Code, 1861. 
The words “inferior ministerial officer” referred to 
public sm ants of n lower grade tlmn an Assistant 
Superintuidcnt of Police 1 . Qcfen r Ootpm Chitnp 

[2 N. W., 287 

89. — Criminal Proce- 

dure Code, PG1, s. IBS — Person charged uilh 
giiing false information under Penal Code,s 1S2. 
— Wheic a person was accused under s. 182 of the 
Penal Coda with having given false information to a 
head constable, it was held that the provisions of 
s. 1GS of the Code of Criminal Procedure, 1861, had 
been sufficiently complied with, inasmuch as the lower 
Appellate Court stated in its judgment that “tho 
case had been forwarded under s. 382 by tbo officcrin 
charge of the District Superintendent's office,” the 
District Saipcrinteudcnt being the official superior of 
tbe head constable. Queen r. Geish Chunder 
Shikar . . . .19 W. R., Cr., 38 

90. — — - Sanction given 

by Judge tcho af/ertcards tried the case — Criminal 
Procedure Code, 1S72, s. 460. — Tbo Court deelined 
in this ease (o say under s. 469 of tbe Code of 
Ciimiunl Procedure, 1872, that a conviction was bad, 
“because the Judge who tried the case and the Judge 
who sanctioned the criminal proceedings was the same 
person. Queen v. Subae Chunder Gangooet 

[22 W. R., Cr., 16 
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5. MATURE, FORM, AND SUFFICIENCY C. TOWER TO GRANT SANCTION — cOntfni 
OF SANCTION— nitliM /«■ lamftyefM*.— A Court hid power to.radaca* 

81. ' .W ice la tlot? for invedlzntion to a Magi.trote under », 171 of the 

tame oat o neceirary preliminary— Criminal Pro- Cnmu)»I Procedure Code, 18*jl, where no particular 
tedtrt Code t ISj —An order node* «. 195 individual bid becTJ accmfiL Fj*A* Csnrsi* 


of the Code of Criminal Procedure .auctioning a 
proseentioti for perjury it not bad by reason of notice 
to •bow c jn» not baring been uraej previou.ly to the 


Dctt r Ptmirn CnowDHii W. T. R, 71 

85 What Coarts can give wnc- 


perron against whom »uch order U made, inilu- tloa — Cri«4«-rl Proredart Code, 1S72 *. iCS— 
rand Da, r Son Ben I L. P , 12 Cal-, 53 C*»e fettled ant\oml tetdenee — TV Courts that 
followed MuroA»PlSI r Rihahi Ltd junaiirtioa to print » aa-iction to prwerdiun 

[I. L. IL, 18 AIL, 358 tinder a 4>>l of Art X of 1872, where tie Court 

fl2 - . _ I before which the ofTcncr wii alleged to hire been 

Code (AH \ of liS2> ,, ru no n ■ committed, and the Courti to which inch Cenrt i» 
aider Code (At! A L r Jf Mr, «»*>»*»“»* I B m *1TT*S Of TB* mnWN of 

l LZ.'StJUU , : 5"’ c 'r"; 

fubinluT of tt. r..... o„,p.^ ,1^1 Iter,... - KonC.r,.,. Jlo.r,.,. • 

under ■ 124A of the Venal Code wi‘h elating md I P- ^ ® Cal<i, 440 

attempting to excite feehnc.cf d aaffection to Govern- I S C Klzl CnrjfDSA JfozoovnaE r. JcsacT 
mentby the pulli -ation of ertur article* etc in the . Crctoxa MorooHDas . . 7C.I*IL,830 

Kttar. in it. i.rae ct the 15th June 1837 At the 1 na _ 

trial an Older for the prwecntiwi nven by Govern , U0 Cnvioal Proa- 

ment nn ler i '9i of t! e Cnannal Prw.dur. Code in I rf,r * C f!l ' I ' 82, * Ii5 ~ Ofenee eOmmiitri i* prr- 
the foil, win form datid July 26, 1837 waitendtrfd I of Comrl— Prehmimry njurj- Ciiar letllri 

m .> idem t Under the provu on. of a 190 of the r,/ * 0 *‘ ridiirr — It u competent for a Gril Coart 
Code of Criminal Prtxcdare, Miru A baa All Bai- which a raw may hare been aettled without 

Onei Ut Tevulator to Government, it hereby ordered * aj fth3mc ' h«»* into, and witch baa yroandj 
by IIw Eacellencr the Governor in Connell t) makca for • a Pr«» , 3 the (Cer.ee of the nature wferrrd to B 
eom plain t mrainit Mr Bal Gangndbar Tilak TLA a 135 of the Code of Criminal Procedure haa been 
I.r.T! ef _ r: . .. 1 committed before ie J.... tv. a 


the Ae.or, a wrrtl, rernacnUr new^aperof Poona, 
and againat Mr Hiri harayan Goibale, of Toona, 


J h'fwe it dnnng the pendency of neb 


Itaelf whether a ynnd/ieie 


pewter of the nnf neweynper m rwpert of certam Iot P T * n V D? " nrtnn ' nnd. If to aitlrfed, to prant 

articles appearing in the «a,d se-.paper, under “ nrtlon for «>« r^ecntion of the penon alleged to 

t. UA of the Penal Code and any other lection of , e roIn,Dlt t*<! *neh offence A aanctlcn granted 
the aaid Ode wbirh may be fmnd to be applicable to ,ftCT , ,ocb Preliminary enquire and baaed tb-Tvcn la 

thecaae Conneel for the arenwd objected that the aot .’tPV Im n kan Ctmader Jlonmdar, I L 

“^Lt 00 *” d ,bonU have tpenfied the *” 6 C ?'i- it0 - * I ‘ d Zamiadar of S<eoyie> r 

whlch ‘he aecn.ed wa.to be * L R ‘* dieeentfd from on tin. 

3"^“. "e d thjt the order -a.,n« c ient andw„ Sni.nr Ecmi Drr r 'Hiist Knue DrT 

,f « »ere 'not nSaart, the [X L. It.. 10 Calm, 345 

with under a 532 of tbTcEfc o“cnm.^J ftSSSf 97 ■ p °wer of Appellate Court 

Q*eem-Enprm » 3 for! on, 7 X_ P 9 B n _ oco to Baaet * on prosecution of abetment— 

foUowed Qnr. Emrs , Bit Gas oadb** V ,art ‘d Wort lortr Conrti - Where an 

L X. R_ 22 Bom 112 “ racf *»• ewmnitted againat a Court of first h»- 

** atwnee, the Appellate Court to which it wa a ribnedi- 


C. POWER TO GBAST PAhCnoX 

j ~ Implied power — 

Procedert Code, 7S5J,. ISr-P^Le^.o. J“J 
JC^*'r££” ‘he emrtrnction of a IC7 nf the 
Criminal Procedure Code,—77,;d that the «t„vf 
impWlun seated In the Court or 

^ P° bbf •««» not WnU,^ 
~ «h«d“» l e. tie power of aanclwowg or 


atanee, the Appellate Court to which it waa nbnrdi- 
oate waa competent to sanction a prowentwn under 
Ch. XI of the Criminal Procedure Code, 1$6X 
■ Sanction to rach a proMcution might be given even if 
itfie * henffe nee wa. abetment. Is tbs Vinsa or I«Bi» 
the Cacy » I »GH08E . . IB W. R. 333 

n by 88- Power o f Civil Court— 

r bom Cneiul fmmf.r, Code, f-67 « 170 —A Ciiil 
etc,, t^v^d no power to make an order, under a. ISO of 


antbonty therefore haTlt mWtfc^tl * 1 % Co ? rt w 0,1311 aot bel0 S anbcrdioate to the Ci vil Court 

Qrns i Kmrraa sir ' thfTeU * *™>ut»n. torinn MiaiiCTOiiran . 6 Mad, 191 

oa . ‘ * Alad, E8 __ 

^"Zg.SZl 

■ematnjeate Proredtrt Code (1SS3I. i. r<Jt .Le a7o—XPUm 
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DIGEST OP CASES. 

y 

SANCTION FOR PROSECUTION 

— continued. 


SANCTION FOR PROSECUTION 

" — continued. 

C. POWER TO GRANT SANCTION — continued. 

of party to proceed tug. — 'I ho power given to a Civ il 
Court under Ch. XXXV of the Code of Criminal 
Procedure (Act X of 1S82) to take action regarding 
" auj offence referred to in s, 195 ” is not ordinarily 
restricted, in regard to offences relating to documents, 
to such offences only when committed by a party 
to the proceeding in which the document w as giv en in 
evidence. It extends also to such offences when 
committed by a witness of the party. Ik p.e Deyji 
tax. ad Bhataki . I. L. R., 18 Bom., 581 

100. Power of Mamlatdar— 

Sanction of Collector — Prosecution of Jcultcarni 
for false report — Criminal Procedure Code, 1861, 
s, 167 — Tbo sanction for tlie prosecution of a knl- 
karni for making a false report as a public sera ant 
required by s. 16? of the Code of Criminal Procedure 
might be given by the Mamlatdar or by the patii to 
whom such knlkarni was subordinate. The sanction 
of tbo Collector was not necessary for that purpose. 
Reg. t>. JlAtirAE Ramchakdra 7 Bom., Cr., 84 

101. Power of Revenue Court 

— Criminal Procedure Code, 1S7S, ss. 468, 469,470 
— Prosecution for offence against public justice and 
offence relating to document given tn cadence — 
“ Subordination"’ of Rerenuc Courts to Sigh Court. 
— Held (Spakkie, ,r„ doubting), on a reference to the 
Pull Bench, that a Court of Rev onue was a Civ il Court 
within the meaning of ss. 468 nnd 469 of Act X 
of 1872. Observations by Stpabt, C.J., on the 
“ subordination ” of Courts of Revenue to the High 
Court within the meaning of ss. 4GS and 4G9 of Act X 
of 1872. Empress v. Sabsukh 

(I. L. R., 2 All, 533 

102. Power of District Magis- 

trate — Court of Assistant Magistrate— Prelimi- 
nary inquiry — Criminal Procedure Code, 1882, 
ss 195, 476 — The Court of an Assistant Collector is 
not subordinate to that of the 11 ngistrate of the district 
within the meaning of s. 195 of the Criminal Proce- 
dure Code. Empress r . Narotam Das 

[I. Ii. R, 8 All., 88 

103. Information by 

accused of offence — Report l i a police offalsityof 
information — Sanction by District Magistrate on 
police report — Judicial proceeding — Subordination 
of police officer to District Magistrate — Com- 
plaint— Criminal Procedure Code ( Act T~ of 1898), 
ss. 195 and 537 — Penal Code ( Act, XDV of I860), 
s. 182 — The accused gave certain information 
to the police, who after investigating the matter 
reported that the information given was false and 

. -constituted an offence under s. 182 of the Penal Code. 
The District Magistrate on this sanctioned the prose- 
cution of the accused, who was convicted and sen- 
tenced under that section. The accused appealed 
against the conviction and sentence. His appeal was 
heard nnd dismissed by the District Magistrate, who 
had previously sanctioned his prosecution. . On revi- 
sion the accused contended that the District Magis- 
trate, having sanctioned his prosecution on the police 
report, was not competent to hear the appeal. Seld 


6. POWER TO GRANT SANCTION — continued. 
that, although police officers in a district were gene- 
rally subordinate to the District Magistrate, the 
subordination contemplated by s. 195 of the Code 
of Criminal Procedure was not such subordination. 
That subordination contemplated some superior officer 
of polico Nor could the report of the police officer be 
re<prded ns a complaint under s. 195 of the Code of 
Criminal Procedure, nnd therefore no proper sanction 
had been obtained. The defect, however, was cured 
by s 537 of the Code of Criminal Procedure, as 
no fatluie of justice had been occasioned R aka sort 
Lade c. Queen-Empress I L R., 27 Calc., 452 

[4 C. W. N., 594 

104. Criminal Pro- 

cedure Code, 1S72, s 466 — Relattre positions of a 
Magistrate of the first class, the Magistrate of the 
district, and the Court of Session. — Seld (Oxn- 
TIEU), J , dissenting) that, for the purposes of s. 4GS 
of Act X of 1872, a Magistrate of tho first class was 
subordinate to the Magistrate of the district, and 
consequently application for sanction to prosecute a 
person for intentionally giving false evidence before 
the former might, where such sanction was refused 
by the former, be made to the latter, and not to the 
Court of Session, which had not power to give such 
sanction. Ik the matter or the petition or Gtr» 
Datad. . . I. D. R„ 2 All., 205 

105. Criminal Pro- 

cedure Code, 1872, s. 468 — Sessions Court — Magis- 
trate of first class — Magistrate of district. — For the 
purposes of s 468 of the Code of Criminal Procedure 
(Act X of 1872), a Magistrate of the first class was 
subordinate to the Magistrate of the district a sanc- 
tion gn on by the latter to prosecute a person for 
intentionally giving false evidence before the former 
was therefore legal and sufficient, notwithstanding 
the refusal by the former to give such sanction 
himself. Semble — That the Sessions Codrt had not 
power to giv e such sanction. ImfeRatrix r. Fad- 
kakahh Pai L L. R., 2 Bom., 384 

108. — — — Criminal Pro- 

cedure Code, 1872, s. 468 — Subordinate Judge — 
District Judge — For the purpose of sanctioning a 
criminal prosecution under s 468 of the Code of 
Criminal Procedure, the Court of tho Subordinate 
Judge was subordinate to that of the pistrict Judge, 
notwithstanding that the subject matter of the liti- 
gntion in the former Court involved more than 
115,000, and an appeal lay direct to the High Court 
from the decision of that Court in that matter 
Ikperatrtx c. Lakshmak Sakhabak 

p. L. R., 2 Bom.. 481 

107. — 1 Rower of second class 

Magistrate — Criminal Procedure Code, 1S72, 
s 467 — Sanction for prosecution for giving false 
information to police officer, given by second class 
Magistrate of taluhh. — A second class Magistrate of 
a talnkh, not being the official superior of a police 
station-house officer within the meaning of s. 467 of 
the Code of Criminal Procedure, 1872, could not sanc- 
tion a prosecution under s. 182 of the Penal Code for 
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SANCTION FOR PROSECUTION SANCTION FOB PROSECUTION 
rToweTto OBA'NT SALCnOWoW—rf 6- POWER TO GRAM SANCTI03?-e«*»«* 


r> lo the lUtion bonee officer- j proceeding !■* TUI MATTZT t>T 1BI Til 11 103 C 


SX, ‘SiSaFS? " mrwJlM. „ • I*-*- 18 " 1 - 80 

p_Ii.IL, 0 MM-, 140 J12. Power of Sessions J udge— 

10a Power of Snb-ditflBlonal #'«» »■ '-7 ce*rerf <n-A- 

* ua r . r„w,»7 Code, 18S2 Where during so inquiry into allcgationB tbit a 

Magistrate- Cnmfal r ore rt \ . ecnfnjion bad been mude nndcr *nch cirtunuta-icrt M 


CLL.IL, 6 MM, 14B 


nrf.t* Jo proieewf* /or faltt endttre 
V»g limit on rtnn«<7 e«te*dar •— A 


'* ”jp r '“J* ithr telmdir lodge accorded In. iarct.on to the p-MrcntHW for 

nUdm.toaa suit i ' 7 Jjjnj per J cry of lOTie of the witnrwe. who depend on behalf 

t*. Cite Wi w Older under * 19* °f the p™onm the lh;h Court considered .nth . 

tb«ontor _u illoy.1 llmlnnartm •uraDun,. SB.m.Cr.Ul 

fL L. 3L, 7 Mad., 560 113 Cn».»»l /»*• 


Cause j oednre Code J8S4 • ISJ — Fgae/.oi 


Cniirt .Tndco - Vreeerdina l' fore R,eittrar— " tinlordinote Conti" ICbot •> «— Aaacf.o# /» 

Court Judge TrtKttdxnp btf<£ Bri t a pr0 $tnU refm.d be Mordtmtfe Jndfft i« »•< 

Former*— Cn« »jf Prrecrf»« Code l ®T ' „r n..i.e r»,j to 

JSM; e /”0 — A .penally r. e .»tc«d tend *u erfr RjfOO 'turn of D.eln't ConA '» 

prtMOt d before the -mall Came Court lodge for Sf> •’* e ' ,c ' m ’* f!*’ . to 

executu n nndcr a 53 Act XX of I‘Cr s *nd . decree U'l* Ccortjrom .nbord.molt Jndgt — 

pai-d ojon .t .n . .ual for®. gnbertjnrrtl, the r<b .ng t< .the put cf Mwtru to «*** 

Lev. liar wort onrf tie ,m.ecut,on of the decree. * »* «* *he Cr.mmat Pwrdjr* Code (Act X 

hold r on the -round that the toad <r»» forgery ®* l*»lb • <-«"rt I. »n*M u -.nU>rd.n»te 


Th -mall C.u.e Court J„d r e thcre 0r on <n appl. to thrr Conrt where the Utter 1. the Conrt Jo 

c.KU mule wit boat Uk.ng i«7 ee, deice or m.Ung -Uch sn apfeal from the former ord.rW.Ty l.«, 

further . qn.ry ,rt unde the deoree and wnctumcd 83 arrW*t'<« for rtfh unction nit he 

the , meeat on under . 1 0 of the Cn m*l Proce- mch .ujWT Court eren in tho« p.rt.culw <**» 

dnre Code held that he w.i jnrt.Sed ... »«nrt,onlng >a *hlch an «ppe*l •>« to tome other Court, **, 

the f roeecut on. tut rot in uitmrr ».de the decree »o the U.gh Court A decree-holder applied tojhe 

Qnu r hiwiB S-isoh 3B.LR..A Cr,0 tret tint tnUrdumte lodge for i.nrtioo to pro*. 


Criminal Procedure Code, 1861 
Fotttr of Jndge lo male order vhe 
had been mode lo SndJer Ameen • 


of eert.m movcmtle property, worth ahout BlO C<W, 
.wwded hy the decree. Thu application 
rejected by the c ntordir»te Judge The Dlsfnet 
J odge declined to interfere on the ground that, the 
decree being »ppej»ble to the Hlgb Court, the 


Code, directing the M.„utr.te to mT«rt.r.tewh,.ber SSH^A d 1““ C °"U‘ 

cm.m donmratB omd before th. SndUr Am-eu 5«f J«L # the .ppWlOn 

wcrefor"rd end if «o. by Whom /r Id that he had onilrr a. 19.' or the Cnnuaal Procedure Code JJeln 


were forged, and if eo, by whom Btld that he bad 7T, V \ , ‘ n ™ nr< ‘, 43 " < " 

jumd.ct.on to male the orfer. rotw.th.Und.ng ^ rJt V S? nt „ 


jurudiction to male the order, rotw.tbiUndmg 

ajfirjsr. isjru?“r5jsis >» ®r - 5 *a 

8m ”»' E ‘-‘‘“s£sr4<n «n„ .33 

(n.arsb., 407- 2 Hay, 638 of , mrf thj Cr ^ ProCfdnre j, m 

U1 Power of Diifnel ATiSl RWCnasna* Lctok.* 

Jadye fo order proteenhon for fore tee eomnUted [LL IL, U Bom., 438 

before ITiUen— Ce.», M ; Froeednrt 114 — Cnnunal Trt>’ 

toee (IS62J 11 19 > and 4~6 —Where » defendant eeinrt Code 1 JOo — Sane'ttmfor prottenlion of 
u» a rut m the Court of a Maori applied to the n mere for per] net If Tillage wa. 

Dirtrirt Jud e foe unrtiw under a JfiScf the 0>de ined and emneted under *. XS3of the Penal Code 
rf vnmtnai Procedure to piraeeute a witneas who had for giriogfelae evidence before the Ccnrtof aTiliace 

givra ewtimceln the Mam f« Conrt u. repfort tf a liom.f Lne ro.t in which T wa* defendant She, 
h ad tielmf 1 that Court, which YilU'-c MnMii aatwtKmed th* pmaecnt on of T ooier 


UL — Tortrof Ihttnel A31ST lUVCiusTBa Lotlte.T 

Jndge to order proteenhon for foraere romndted P- L 

before J/.a«/- I r,t,.u- Preeed.ee 114 

Loot (ISS2J 11 19't and 4’6 —Where * defendant eeinrt Code 1 19o — Pne'm 


f®4 been found hy the Horn f to be a forgery, an 
the Uiiinet JudgSrefueed the apphcatxrn bot. po. 


rating to art odd 
CTdeied the {KaeA 
that the Judre'eordt 


476 of the Code himMlf Village Moneif had no pnwe 


•n heeanae a. 195 of the Code of Criminal Procedure 


rtf iff “-d.XwBa made without jnrudietxn, did not apply Btld that the \ dUee Mnn.if h»4 

J® W8 P*A whMl1 ‘he •wrtion m power to grant the eanetmn, aod that the objection h> 

tZZlZ J“ Tm * h«\ committed before him Mr the conviction va. had m Uw Qrns Ewsst* r. 

tou e hi to tie Kt.ee Xjr the coone of a laioU Vm«tl . Lli. lHAft-A, 735 
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SANCTION - FOR PROSECUTION' 

— continued. 

C. POWER TO GRANT SANCTION— eon/tnuerf. 

115 Criminal Pro • 

reduce Code, s 195 — Sanction for prosecution for 
giving false evidence in a sm( under Jet ELI 
of 1SS1 tried by an Assistant Collector of the 
eeeond class — Sanction granted Ip Collect 01 — 
Jurisdiction of Sessions Judge to entertain a/p!<ra- 
lion to ret ole so n cl ton. — A «. lit for arrears of rent 
Tinder s. 93, cl. («)> Act XII of 1SS1, \ras heard by a 
Tahsildar lining tlio powers of ami acting ns an 
Assistant Collector. Applicitiou wns made to him 
for an order aanctio dug tlto prosecution of a witness 
for having gi' cu false ov idcnce in the course of the 
trial of the suit. The 1 ahsildsr referred ‘lie matter fo 
the Magistrate of the district, who was the Collector, 
and that oflieer made an order sanctioning the prosecu- 
tion. From this order the witness applied to the Court 
of the District Judge to revoke the sanction, ’lhat 
Court, being of opinion that the Court of the Collector 
■was not snturdinate to it in the matter within the 
meaning of s. IPS of the Code' of Criminal Procedure 
1S82, declined to interfere. The witne-s then ap- 
plied to the Commissioner of the Division, and th it 
officer, holding that ho had no jurisdiction in the 
matter, also declined to interfere. Ou application 
by the witness to the High Court for levision of 
the order of the Coart of the District Judge, — 
Held that the Court of a Collector, when granting 
sanction fo- prosecution under s. 195 of the Code of 
Criminal Procedure, 1882, in respect of false 
evidence given in the course of the trial of n rent 
case from tiie final decision in which there was 
no appeal to the Court of the Judge of the district, 
wns still to he deemed subordinate to it w ithin the 
meaning of that section, and the Court of the Dis- 
trict Judge may he taken to he the Court to which 
appeals from tho decisions of the Collector ordinarily 
He. Habi Pbasar r. Deux Diar 

[LL. R,, 10 All., 582 

118. Criminal Pro- 

cedure Code ( Act X of 1S82J, ss. 195,476 — Order 
sanctioning prosecution — Evidence necessary for 
such order. — Before a Court is justified in making 
an order under s. 47G, dircctiug the prosecution ot 
any person, it ought to hare before it direct evidence, 
fixing the offence upon the person whom it is sought 
to charge, either in the course of the preliminary 
enquiry referred to in that section or in tho earlier 
proceedings out of which the enquiry arises. It is 
not sufficient that the ciidenco in the earlier case 
mny iuduco some sort of suspicion that the person 
liad been guilty of nn offence ; but there mast ho 
distinct evidence of the commission of nn offence by 
thepcrEon who is to be prosecuted. Queen r. Batjoo 
Lai, I. L. if., 1 Calc., 450, and In the matter of 
the petition of Kali Prosunno Bogchee, 23 W. II., 
Cr„ 23, followed. Ik the matteb op the teti- 
tz ok of Kkepz? Natzt Siebae. Keeit Nath 
Sikdab r. Gbish C ire noth Mukebji 

[I. L. R., 16 Calc., 730 

117. Criminal Proce- 

dure Code (1882), s. 195 — " Subordinate Court" 
— Jurisdiction of the High Court to retake or 


S AUCTION" FOR PROSECUTION - 

— continued. 

G. POWER TO GRANT SANCTION—, ontinued. 
grant sanction in cases imehich appeal lies to “Her 
Majesty in Counett ” from the Ccwt of the 
Jlecorder of Rangoon . — In matters relating to the 
grant of sanction to prosecute, under s. 195 of the 
Criminal Procedure Code (Act X of 18S2), a Courtis 
regarded ns “ subordinate” to another Court where 
the latter is the Court to which appeals from the 
former ordinarily lie, r.r., he in the majority of cases. 
Though th" decree in the present instance was appeal- 
able to “ Her Majesty in Council,” still, as appeals 
from the Court of the Recorder of Rangoon oidinorily 
lay to the High Court, the former was held to bo 
subordinate to the latter Court within the meaning of 
the section. In re Anant Romchundra Lothhar, 
I. L. 11., 11 Bom., 43a, followed. Madcbat Pielat 
v. Elbe r.ToK . . I. L. R, 22 Calc , 487 

,118. Criminal Pro- 

cedure Code C 1SS2J, ss. 195, 407, and 476 — Applica- 
tion for sanction to prosecute — Offence committed 
lefoie second class Magistrate — Magistrate, Juris- 
diction of — Application by letter for sanction to 
prosecute— District Magistrate's order sanctioning 
prosecution and prescribing the Court in ichich the 
prosecution should take place. — The District Forest 
Oflieer applied by letter to the District Magistrate to 
take such action as lie deemed fit against one S, who, 
for reasons stated by the District Forest Oflieer, was 
suspected of haring abetted the offence of giving 
false evidence in the c urae of proceedings instituted 
on behalf of the Forest Dep irtment in the Court of 
a second class Magistrate The District Magistrate had 
prev iously directed th it all appeals from the second 
class Magistrate should be beard by the Deputy 
Magistrate, but he passed an order himself, w hereby 
he (1) sanctioned the prosecution of 8, and (2) 
directed that it should take place in the Court of 
the Head Assistant Magistrate. Held (1) that the 
District Magistrate had no jurisdiction to sanction 
the prosecution, for the reason that he was not the 
ordinary appellate authority ; (2) that the second 
part of his order was irregular for the reasons that it 
was not authorized by the Criminal Proceduic Code, 
s. 195, and he had no jurisdiction to act under s. 476, 
6ince the alleged offtnee wns not brought to his notice in 
the course of a judicial proceeding. Queen-Empress 
v. Subbaeata PizjTjAi . I. L. R., 18 Mad., 487 

119. Inquiry preli- 

minary to exercise of poicer to grant sanction — 
Offence by definite person or persons — Criminal 
Procedure Code ( 1882 '), s.476—Cirtl Procedure 
Code (1852), s, b 43. — The provisions of s. 476 of the 
Criminal Procedure Code ns well as of s. G4 S of the 
Civil Procedure Code clearly indicato that tho Court 
taking action nnder either section must not only have 
ground for inquiry into an offence of tho description 
referred to in those sections respe.tirelj, but must 
also be pnmd facie satisfied that, the offence has been 
committed by some definite person or persons against 
whom proceedings in the Criminal Court arc to be taken. 
Khtpu Hath iStkdar v. Gnsh Chunder Mukerji, 
I. I. B„ 16 Calc , 730, »nd Chaudhari llahomed 
Izarul Hug r. Queen-Empress, I. L. R-, 20 Calc., 
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6 FOWEB TO GEANT SANCTION— rtafsmrtf 
343 followed A Dreision Bench of the High Coart j 
taking the mil busmen of a particular group hat j 
]un«d ctioo tn deal with an order order a. C43 of the 
Civil Procedure Code made by a Civil Coort in any of 
th* cutnctt Incloded in the group Mihokbd . 
BatEKc e Qr*U5 Empress 

p L. B, 23 Calc., 632 ; 

120 Cna»i( Fro- 1 

Ctdure Code (1SS2J , 476 — Inquiry he fort un> of 
on order under t Hi — Criminal Procedure Codi — 
Judicial proceeding — Falie eridence — A Sit pi 
trite making tn inquiry before issue of in ordir under 
the Criminal Procedure Code n- 141 it acting m a 
Stage of a judicial p roceeding and h*a therefore 
jurisdiction to take action nndcr > 1~6 if he ft of 
opinion that ftlie evidence hat teen preen before 
him Qcexb Enruss r HsrsiRiitxm Cnist 
P L. R., 19 Mud., 18 

121. Criminal Fro 

etdnrr Code (18S2J t f°o— Power o f Court to go 
outtide record —A Magistrate in docid ng whether to 
sanction under Criminal Procedure Code t ioj a 
pros eent Ion for giving ftlte evidence, hat power to 
hold tn inquiry tnd record other evidence besides 
that in the cate before him. in the eoorteof which 
the r Bence it supposed to hare been committed. 
Qchx Kurus s e Moral 

P-I. K., 20 Mad., S3 9 

te dure Code ( iSS^) e 195-“ Court HZlttklpnnl, 
ord.nanly Ue"— Collector- DiAnct Jed,, —For 
the purpose of granting or reveling a tanrtioa to 
prewcente refuted <r granted under a 195 of the 
Code of Criminal Procedure tn Aasutant Collector 
of the brat class u anbordintt- to the Distort JnJge 
BVre, Fraead V Del, D al I L B„ 10 All 5-? 
followed. Qacet Smprete e Ajudha Fra, ad, 
FJ'ZI* ' <,,m i 11 09*3) 121 erewdered. 

eiisui Dili e V units 

[L Xj. R., 10 AIL, 121 


8 AUCTION FOB mOflECtJTIOW 

6 POWER TO OR ART SARCTIOK— eowfrfetf 
case which he had transferred to the 1' in' Eitra 
An itant Commissioner, and which wa» at the time 
pendjjg in the Court of the latter. nor to grtsi 
tanction nndcr the ei i c euW aucea. KmB AH • 
Evtbzss . . 3CWJf,490 

125 — -Fetal Code (Art 

XLJ of 1 '60 J e 192 — Falee information nth in- 
tent to cauetpulhc eerrant tome lulamfel poxrtr 14 
tie injury of dustier Jterton— Criminal Procedure 
Code (Act 1 of 1S2SJ. te 195, 478— Judical pro- 
j ccerfity —A Dejwty Commissioner npon receiver a 


S" c<* rw. m- 

—Complaint found to le falee on an tnreet, nation 
A» fie police let wftsa / ).d c , a[ „ 7 .f r 
When a complaint ns found to be false on ,a 
mreatigition being made by the police and them 
J“ d 'V 195 Criminal 

the com^aST" 

KrBiEI * Bhtubi Caasia Minum 

PC W IT, 452 

zurixe ■“ V'-r7^ 

c SSISr °»Wi 


eig]airy and rejwrt. Tan Sukklhrujcmal MacUnte, 
in rram^aence of an opinion firmed by han during 
the enquiry proceeded to try the petitioner, who waa 
't the persona who made the petition enefnally to 
the Deputy Coromitiiooer and cuonrted him under 
$■ tt2. Penal Cole Held that the Sob- Pi visional 
OSircr had do junaihrtjon to institute the proceed 
inga or to grant sanction Inasmuch as the ccmpUbS 
which led to this trial was not made to him, but waa 
made te the Deputy Commissioner without who* 
|Tf rSooa sanctum or complaint no trial under a 15C. 
lenal Code could be held. That a. 476, Criminal 
INocednre Code, d d not apply to theproeefdmga, M 
they were not judicial proceeding* iuititm r 
ZxnttM 4awi.',8fl3 

7 DkCRETTOh IN GRAJfTESO SANCTION 

129 Et Trisa of diaorotfon— 

Criminal Procedure Code 1961,, 169 —The <S were- 
tmo vested in a Cinl Court under a Iff 1 Code of 
InmiBsl Procedure, el sanctioning a criminal charge 
of perjury was one that should bo mart carefully 
«em»cd. Qrm e. Poosa El* 6WR,Cr,U 

Jf 7 ~~ ; Case ndlled 

™*»ot tutdeuet le, u 7 goa, into— Criminal Froec- 
oueu Code, 1S~2, , 463^ P,r aa.ru, CJ — Where 
W V orttled without evidence being coae into, 
the Court fa which the sai* was brought, even if U 
bad power to asnetsou mminal proceeding! against 
*yy , , P*rt>e» to such mil under a. 4CS of Art X 

of hS‘ _ was gnilty of great Impropriety and Indiscre* 
ties in so dcanr inasmuch as it could have had nn 
ooportumly of judging of the load JUer of the 
eUim or d efence Is m* stirrrR or me rmnos 
or Kin Culsiitr JTiirvms Jcocn- Carscss 
JlomioiB e Kin Cirsnit Moimsia 

. [I. L.K, 8 Calo^ 440 

^ C Kan CsmmBi Moeocnroua r. Jewel 
Chcspsi DorooiTDia , 7 C. L. B , 330 

128. — Proof tefcera 

Court of CMannsi of sfner— Oiarsil Frocf- 
dure Code 1652 e 19a . — Before granting a sanction 
to prosecute under a. 195 of the Code of Criminal 
Procedure, a Ctnrt w bound to satrsfy rtieif that an 
offence has been romsaAted , but it is not knst to 
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SANCTION" PON PROSECUTION 

— continued, 

7. DISCRETION IN GRANTING SANCTION 

— continued. 

hold nay inquiry as to nil the persons w ho may bo 
implicated in sneh offence. In the matter op the 

PETITION OF GOVINDANNAXAR 

[I. X. R., 7 Mad., 224 

129. Proof before 

Court of commission of offence— Criminal Proce- 
dure Code, lSS2,s. 195 — Pahe charge — Penal Code, 
s. 211 — Preliminary inquiry. — A pro3ectitioa of a 
charge under s. 211 of the Penal Code should not 
ho granted under s. 195 of the Criminal Procedure 
Code as a matter of course, but ouly when the com* 
plaiuaut cau satisfy the Court that the interests of 
justice require a prosecution, and there is a strong 
primd facie case against the accused. Held there- 
fore where S, who had been tried before the Court 
of Session for an offence and acquitted, applied 
to the Court, in respect of the criminal proceedings 
which had been instituted against him, for sanction to 
prosecute (7 for abetment of an offence under s 211 
of tlio Penal Code, and the Sessions Judge granted 
the sanction, and there was nothing on the record of 
the criminal case or of the Judge’s proceedings to 
show on what grounds G was accused of abetting a 
false charge, or on what grounds the Judge gave the 
sanction, that before the Judge gave the sanction 
he should have satisfied himself, by examination of 
S or other inquiry, whether 6" had sufficient grounds 
in fact for accusing G , and whether there u ere good 
prima facie grounds for suspecting 6 of abetting a 
false charge nud permitting a prosecution. In the 
MATTER OF THE PETITION OF GoUM S MIA'S 

[L L. R , 6 AIL, 114 

130. Criminal Pro- 

cedure Code,s.l95 — Penal Code ( Act XL V of 1S60J , 

ss. 193, 4G3 In a case in which the Court of first 

instance finds au instrument to be genuine and the 
Judge in appeal happens to take a different view of 
tho matter, it is not de-arable to grant a sanction to 
prosecute under s. 195 of tho Criminal Procedure 
Code. Principle which should guide a Court in 
sanctioning a prosecutiou explained. Ram Prosad 
R ox v. Sooda Rox . .1C. "W". N., 400 

131. — — — - — — Penal Code ( Act 

XL V of 1860J, s. 2il — Discharge of an accused 
person — Intentionally bringing a false charge . — 
Where a Deputy Magistrate refused to grant sanction 
to prosecute tho Complainant for bringing a false 
charge on an application being made to him by the 
accused persons foui months after tho date of their 
discharge, but on an application being made to the 
Sessions Judge for tho purpose, the latter, without 
giving any notice to the persons against whom the 
sanction was asked for, made an order sanctioning 
their piosecution under s 211 of tho Penal Code. 
Held that, linv iug regard to tho i icw that the Deputy 
Magistrate took of the matter when he refused the 
application for sanction, and having regard also to 
tho great delay in making the application for sanc- 
tion and to the fact of the Sessions J udge’s_ order 
being made without any notice to the petitioners. 


BANCTION FOR PROSECUTION 

— continued. 

7. DISCRETION IN GRANTING SANCTION 

— continued. 

that order is not a proper order and roust be set aside. 
Ram Nath Ciiamar v. Ram Saban Lael 

[1 C. W. N„ 529 

132, — Criminal Pro- 

cedure Code (Act X of 1S82J , s. 195— Sanction to 
prosecute Jor making false affidavit — Application 
ly person not a party to the suit through enmity 
— Proper grounds of sanction— Stage of proceedings 
tihen sanction to he granted. — No Court should 
uitertain an application to prosecute made bj persons 
who nro not parties to the suit out of which the pro- 
ceedings for sanction arise. An order granting 
sanction ought only to be giv en after careful con- 
sideration, and having in \ icw the ends of justice, 
and not in order to assist the private ends of indivi- 
duals. It is desirable in most cases that the Court 
should conclude and have all the facts before it 
before giving sanction, and that it should not do so 
at an early singe of the proceedings "Where an 
application for sanction, unsigned and unverified, 
was filed before a Munsif, purporting to be on behalf 
of the defendant in a civil suit, who deposed that he 
was not aware of the application or its contents and 
was not desirous of prosecuting, and the Munsif 
found that it was filed by one It who was not a party 
to the suit, out of ill feeling, and thereupon rejected 
the same-, and where the sanction was, on appeal, 
granted by the Sessions Judge without deciding who 
the real applicant was, or determining the object of 
the application, but on tho ground that there was 
evidence forthcoming to prove the falsity of the 
affidavit to the knowledge of the present petitioner, — 
Held that, nndcr the circumstances of the case, 
sanction was improperly granted by the Judge, and 
must be i evoked. In the matter of the petition 
of Chandra Kant Ghose . .SC. "W. N., 3 

133. — Criminal Pro- 

cedure Code, 1S72, s 468 — Discretion of High 
Court to grant sanction after refusal hy Small 
Cause Court. — In a case in w-hich the High Court 
was asked under s 468, Code of Criminal Procedure, 
to sanction a prosccntion forgiving false evidence 
of a plaintiff in a suit before a Small Cause Court, 
which Court had refused such leave to tho defendant, 
it was held that the High Court would not be 
justified in exercising the discretion vested in them 
by s. 46S unless it appeared veiy clearly that there 
were strong grounds for grnntiDg the sanction. 
Money Mohun Dex r. Dinonath MuUiIok 

[22 "W. R., Cr., 11 

134, — — - Crimina l Pro- 

cedure Code, 1872, s. 468 — Grounds for sanction — 

— Record. — On an application for sanction to prose- 
cute under s. 468 of tho Code of Criminal Proce- 
dure, 1872, it was not competent to tho Court to go 
beyond the record in determining whether or not 
sanction should be granted when tho lecord itself 
discloses no foundation for the charges. In re Kasi 
Chttnder Sloztimdar , 1, L. It., 6 Calc., 440, 
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SANCTION FOR FBOSECUTION j 
7. Dl'CBEIIO* T\ GPtSTOd S IMTTION 

— cowrit id 

■yfwed. MJtaiti AmuPaXDIs CnraxiTAiaua 
r Qcww Zixesdar or Smoisi f <Jr*r* 

[U.B.0 Mad.. 20 
135 Cnwnael Fro 

erd.r« Cede *> 155. -tto, -TS-fcritd rf-esme.'e 

flrd ta ' «sr/ — Froa rrafioa ordered t% Chart at to 
doc tar alt not e» record— Forrr nf BtgX Cowrf is 
rttimib- Certain document* haring been pet 

1E-0 Coo ft 13 a mit pending before a District Jlcnaif, 

bet not given in evidence the District llonnf made 
*a ©nfcr for the pTracmti m of tV fart <* «bo to ft 
than in, on the grernrd tli.»t lb* documents were 
dorprnrt- Retd tbit th* Ilith Court tad p'wer to 
rtme the p oreeaings of tlir Dutnrt Ucnsif . that 
the D-atnct Mcosif was not cotnprteot to go beyond 
the record. Zmi adore/ t n/m * Qwecw, l L E 
6 J /ad- 2*, followed, and thst the order Ml wrong 
an 1 should be »<t aud.. A rod KnaPas e )lm* 

Slum X. Xa XL, IB Mad, 224 

..-I » Pr. 


Ctdarc Cede f«-2 it 2"2, 203 4‘6-Peaat Code, 

> fill — Ju* tud fn(i«iur« 

i»7«i r» •»'« Me Ira X «/ complaint —A Magistrate 
of the first e its, after cmnJm,g the rtaslt of an in* 
rertigatiOT bv a pel ce officer under a. *«■>! of the 
Cod* of Criminal Prwfjitf dutnused a reiflaiDt 
as filar and paired an order sanctioning the proseru 
la n of the ccmpla nint ftr an offence pntusha‘le 
under *. 211 cf the Feral Code, and d rerted a third 
claw Masutit* to hold a pretuninar* Inquiry the 
rdf race bring cogm table by tbe Court of ''eaten* 
only Jlrli that, as there was no application be'ore 
the first tins Ma ivtra e for saneti n to prraeeote, 
the order moil be tahru to t« » romplant made by 
the as id Magistrate and therefore nnd»r t- 4 o of 
the Code of Criminal Pioecdnre, the third clart 
Magistrate had do jniuJiction t> hold an inquiry | 
JJttd alsi thst the first class Magistrate oagbt 
to hare hell a pre nninary inquire ondcr a. 476, j 
m o*dcr that the complainant mmbt lure an 1 
cpportnoity of iLowmg the truth or load fidea of the ! 
complaint- Qr*ns r TissiTi Cusctnnt 

[tLB,71Isl, 189 

dr are of cXargc Aeecintgfor — s anrtwa tonp-coe- 
ent*n of a witnew oe of a party to» auit, for the 
forsrrry of a document pnt forward n con's* rf the 
trial of that suit, ahmld not be eirm. sathoot all 
the testimony arsEa'le at the tnal and bearing on 
tbe quesUm of forgery taring been tut ironed. 
VMl It being satu'actordy proved that there la a 

pnmi facu case made out for the charge Quart 

3\ here a d cumeat was tot pnt in evidence or dealt 
'!“*"« hat snrrdy tad a p Uee cn the 
, saartxn -as neceasan Siernuc 
£ssoo * h bio Gome Sugoo 19 XC. iL, 183 

8. EETOCATIOJi OF 'ASCTIOX 

l3a —Extent of piower of revoca- 

Ereced.e* Cede (Art Fo/ISSSJ, 


SANCTION FOR PROSECUTION 

— eosfis.rd 

8 RFVOCCNOV OF SAiCTIO\-^«»f>**r^* 
t IS J — Thepowtref molingpitn under a. 185 (I) 
it oat* 10 reaper* of ssortiona, and cot of oapUfali. 

Qcnr Ennm t A»»wt 

fL I*. R, 23 Mai, 205 

139 Power I o rstei* 

«irlin- D a'laefio. itirttm 9 tawttCn yrta'rd to 
a prirate perar* **f • ecmplafl 4* a Ce-wrf— 
Criminal Pnrtinrt Cudt f Act X of J w fA *» 395 
ail 4TC — S l«s cf th» Cno-inal Pneidort C(d* 
(Act X tf ISSf du’ingmaLe* between the aonetco 
feasted hy a Conrt to a prosecution tr a piiiatt 
tsdiridsal an l a rompUict made hy the Court itfclf. 
A inpenor Conrt to which mcla Court is an l o*dIn»t* 
may met* the aanctan granted m the former eaae 
to the pnrat* prewcctum, 1st it has no power in the 
latter eaae to art Hid* a complaint dll* made by * 
aabordmate Con'd Ji\rt rr tad 1 rlaw Lai, 
J L P, 7 AIL 871 Qntcn t £ii c* Zstl, 
I L. i, lCaU.io’l, wni Ogam Cinadrr Bor r. 
rrttal c\ani,r Dai, I L F, 7 CaU„ 205. 
erfer-rd to. Qrrri E«rs i«» » FsCHAMi 

fL L. R-. 13 Boa, 100 

140 Criminal fro- 


rid art Cede.f^S’ »«. 1*5 dS—H.gX Coart Jam- 
diction ./—The Ulch Court laaa no lower on spjwnl 
tiaet aside a eomllaint dnty made by A snior.luute 
Coirt nnder a. 4"C cf the Code of Criminal Proce 
dor* Qrrts Ewrsrss r hiuiti 

fL 1^ 13 Mad, 144 

But in Knrre Nita Srroi* e G*HB Catsns 
Mootiajir . . L. U R^ 13 Calc, 730 

and Is nn »inu or m mrttot vr htamrai 
Du Ib.ll, 16 AIL. 80 

where the Hi,h Courts of Calcutta mod Allahabad, 
rcapxrtisely, hat* held that the High Court La* 
fewer to art aside ench an order on restcoo. 

141. - — Criminal Fre- 

radv* Coda (1SS2J, a 1*5— Etroe a [,ea rf latch om 
granted i» rcipwt of ma rfftwc* rowmttid ta fie 
rcartcef ant,: tail ef artr tt5fiOQ iw ra/ac — Fo/s 
■fiew cj ttiL — Where aanetion to preweente Is 
granted in mprrt cf perjnry comm tied in the 
ctnrae of a civil anrt, the talna Ion of ench eivil amt 
is immaterial to the question of the Court to which 
an application under a. 1 J S c* t’ e Code of Crnmnal 
Procedure for fero*a*.oa of the crier g*nnfcng 
eaictara willLe. Gasoa Do * «he* SWoh 

P.R.IU17 All, 61 

142 Criminal Tr*- 

crd.ee Coda (Act Xnf 1^82^. „ f«5 569 -Sess.sw* 
Jadffp, power to rat, tie Xu order a. frxttJitJ' 
taXn to rttplt lancticm - — A ««i!Oru Jndirr, ha>Jg 
ooce refused to mole a sanction rranied by s 
sntorinate Court nmfer a 1^1 cf tbe Criminal Pro 
eedox* Code (Act I cf KSI), haa no jun»dicti«i 
afterwards to renew bis order and set aside the 
sanctum. An afpGcali-n to a Sesercca J ndge for 
reTccatxm of a asnetaon granted nnde* au 1°5 of the 
Cair Is a cnmmal proceeding in rnuiin. Anj erir 
passed ra anth a proctetDng 11 final, and eantwi ho 
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SANCTION FOR PROSECUTION 

— controlled. 

S. REVOCATION OP SANCTION — concluded. ' 
rev to-vod or revised by him QrKFT-r.MPRFSS r. 
Ganfsii E amvwshka . I. h. R , 23 Bom., 50 

o. F.vpua or SANCTION. 

143. — Prosecution commenced 

more than six months after glinting of 
sanction, the period intervening being 
close holidays — Penal Code, ss. VJH and 471 — 
Criminal Procedure Code ( 1SS2J, ss. 195 nod 5, >7 
— In egidan/y in riitmnal pi or red nips — Jlagis- 
Irate, Jurisdiction of — Geneial Causes Consolida- 
tion Ait II of 1SS7J. — Sanction to prosecute It for 
offences under «s. 193 ami 171 of the Penal Code, 
committed in the 'course of a judieid proceeding, 
was granted on the 3th September 1S93, and the 
prosecution was commenced befoie the Magistrate on 
the 7th Match 1891, the ith March being a Sunday, 
and the 3th and 6th Court holiday « It mas com- 
mitted to the Sessions Held tliat, ns s 7 of Act 1 of 
1SS7 does not apply to the Code of Criminal Proce- 
dure of 1SS2. and there is no precision of law by 
u bicli the period provided liy s. 135 during which .a 
sanction may leiuam m foice can be extended by 
icaron of the period expiring during Court holidays, 
the proceedings of the Magistrate uere without 
jurisdiction, and the commitment must be quashed. 
Ileid fmthev that s 537 of the Code of Criminal 
Procedure was not intended to override the provi- 
sions of s. 190, nor can it he said that theie lias not 
been a failure of justice in the prosecution of a 
person after the period foi which the sanction was 
m force lias expired. Raj Chunder Mo/cmdar 
r. Goo: Caro per MoztnroAR 

[I. h. E„ 22 Calc., 176 

10. FRESH SANCTION 

144. Necessity for fresh sunc- 

tion — Postponement of case — Hxpiiaticn of limit- 
ation — C, inunat Procedure Code, 1SS2. s. 193 . — It 
is competent for a Com t' which has granted sanc- 
tion to a prosecution under s. 195 of the Criminal 
Procedure Code to giv e a fresh sanction, if the one 
previously granted has expiicd by efflux of time. 
The limitation of six months mentioned iu s. 195 
means that a Magistrate shall not tal.e cognizance of 
a case xindei a sanction which is more than six 
mouths old, not that the whole prosecution must 
be completed within that period. Held therefore 
where sauetion to a prosecution had bccu granted 
under s. 195, and the prosecution had been instituted, 
aud the Aiagistiate, in consequence of theevidoncc of 
the complainant not heme procurable, had ordered 
" the case to be slielv ed fOi the present,” nud the 
complainant, after the six months mentioned in s. 195 
had expired, applied to the Magistrate to re open the 
proceedings, that it was competent for the Magistrate, 
having once tnkcu cognizance, of the ease, and 
it still remaining on his file undetermined, to take 
it up agaiu at auv moment, and proceed with the 
prosecution, without ficsh sanction. Its the matter 

TOIi. Y 


SANCTION FOR PROSECUTION 

— continued. 

10. FRESH SANCTION — continued. 
op the petition or Geeah Singh. Gueab Singh 
i . Dfm 1'itos \x> . . I. L. R., 6 All., 45 

145. Power to grant fresli sane- 

tion— f'jesh sand ion g> anted more than six months 
after expiry of prior sanction — Gioitnds upon 
iclttcl such fresh sanction should not he granted — 
Criminal Procedure Code ( Act X of 1SS2J, s. 195 . — 
Sanction was granted to prosecute a defendant foi 
forgery and perjury alleged to have been committed 
by him in a civil suit which was decided against him 
on the 22nd August 1SS2. The defendant then 
preferred an appeal which was dismissed on the 9tli 
August 1 SS3. The pi lintiff commenced ci imiual pro- 
ceeding s against the defendant, under the sanction, 
on the 23rd July 1881, but such proceedings haring 
been commenced mme than six months aftei the 
date of the sanction, the charge was dismissed. 
The plaintiff then, on the 20th August 1881. applied 
fora fresh sanction, which was granted on the 13th 
April 3883. Held that assuming that the Munsif 
w lin granted the fresh sanction had power to do 'so, 
as to which the Court expressed no opinion, such 
fresh sanction should not hav o been granted unless 
some explanation was given foi the omission to com- 
mence proceedings vv ithin six months ; and as no 
such explanation was given, nor any special grounds 
shown why a fresh sanction should be given, the 
Munsif divl not exercise a sound discretion in grant- 
ing such fresh sanction, and consequently his order 
was set aside. JorpEO Singh c. Habiiiar Per. 
shad Singh . . I. L. K., II Calc., 577 

146. Power to re-try without 

fresh sanction — Convict ton gnashed for uant of 
jurisdiction. — Where sanction is given for a pro- 
secution for pei jury, and the case tried by an in- 
competent Court and the conviction quashed on 
appeal, a competent Conit may re-try the prisoner 
upon the subsisting sanction without any order of 
the Appellate Court by whom the conviction is 
quashed. In the matter of the petition of R amt 
Reddi . . . . lb, E., S Mad., 4S 

147. Fresh sanction, Grant of, 

after expiry of six months from the date of 
the first sanction — Criminal Procedtne Code 
(1S82J, s. 195.— It six months expire after tliegraut 
of sanction under s. 195 of the Criminal Procedure 
Code, and no prosecution is commenced under it 
withiu that time, it is not open to the prosecutor to 
procure a fresh sanction and to institute proceedings 
upon such fresh sanction. The w ords “ six mouths 
from the date on which the sanction was giv en ” 
must bo taken to mean six months from the date 
on which it was given in the first instance, and not 
from any subsequent date on which the purport of 
the order might have been repeated. The Munsif 
who tried tko suit out of which tho application for 
sanction arose refused to sanction any prosecution i 
the Munsif who originally sanctioned the prosecu- 
tion was a different officer ; while yie Munsif who 
gav e the fresh sanction was neither the Munsif who 
tried the case tior the Munsif who sanctioned the 

12 1? 
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SANCTION FOR MOSECUTION 

— * ee*/i**ed 

10 PPESH SANCTION — ooaeladri 
prosecution originally Sem lit — boder three eir» 
coniiUncM, it II extremely doubtful whether tbs 
miction war inch a* w contemplated by a. 195 of 
the Criminal Procedure Code Disaisi Mijdii c 
Jagco Lil LX*. IE, 22 Cclc, 673 

148 Sanction not acted upon 

within six months — Crimnot Proe,d tr , <,o it 
(tW>) ' l a 3 — Lapit of lamella* —If an order 
under a. l9o of the Code tf Criminal Priced are 
lapse*, rov baling been ac'ed upon *>,thin *ix 
mntbt, tba ion not bar the grentfug cf frtih 
sanction oa the nnt ground* if a ufficumt trues 
for the del*) be shown. Dorlar ■ llondarr Jay oo 1 
Lai, I L L~ 22 Cole- 5*3 not followed. Oclat I 

3 sji T Mi Pratad 1 L- H- G All , 45 and 
Jlalieo t (ji t Prtttadi XTretfy 5tld All I 
(IS32) Sio referred to. Jiaaoia Uix , Itnjiti 

[LL.B.,18 AIL, 358 I 


granted ly superior Coart —A Deputy iUpitrate 
lu no power to question an order toad* by hie 
eapenor sanctioning a prmeenli m under ai 1«* and 
211 of the Penal Code. Whether neb eanetoa ha* 
been rightly or wrongly green U a quest,,*, for the 
seen ted to him before a competent Court, p.anril 
« Iain Aut . LL.E.4 Calc., 869 

S C bcrrcTTTTisel Brer* r Zbjjj Ati 

l 4 C. I* JL, 413 

150 Power of trope rtor Court 

— Cnwiaol Front are Coda of 1572 at. 469 463— 
TiaaUty of order oe to enaction.— OtJd tint the 
mnetien referred to in si 46t and 4Gp t f Act X of 
1672, when green by any or the Court* pm towered 
under the Act, ceold tot be dutnrhed by a taperior 
Court. Per Trtne, Off CJ , and 1'jiaso-e 
Oxnnmi and 'rwnt //-When Mctloa u 
mf oied by one of tbe Coart*, the refund Dpt 
depnee tbe other Court* i of the drecretioa green to 
them. BlBEAT n-L»H Ebas e Resn* 

V P-L.B.1 A1L.17 

12. WANT OP'RMiCTI(y\ 

c rr _ V> -wa nt of sane- 

tiojv — Se»llt — The objection to the Wjnt .* Mn _. 
t»n timid be talcn at the traUQnas r KusTm 

' \ tMad.68 

the taamroaiio+ol the complainant. 

[® AladL Ap^ 2 


SANCTION FOB PROSECUTION 

- 12 . HAN'T OP SANCTION— eo«fi*«ed 

153. , — - Institution of case without 

sanction— l>i«rTff*<?» of Jlijh Conrt to is ltrjtrt~ 
Trial jliuW riMcai »r actio* — tYbere a charge 
«u mititnted witbont the necreeary n«ti~n, and 
the a cm *ed >u tned and comm tied, the II«b Court 
refnied to interfere being of op atm that there ru 
tot bins to entitle tbe aecnied to tbe benefit of tbe 
except on* in a. 420 of the Criminal Procedure Code 
1881. KuiiOjba r riliCKAB 

[7 B. la IL, 2D note 

154. — Trial without sanction— 

Cnni. all Troetdor, Code, 1SS* a 137 -Z feet of 
amhejaeot tenet on — Where, after a raaguterai 
Inquiry a European Bn tub eubjiyt, being a pnUie 
a*rrant within the meaning of a 197 of the Criminal 
Procedure Code (Act X of 1692) wa* committed tee 
trial to the High Court of Bombay by tbe Judical 
Sn prnntcfldent of Railway* la Hu Highness the 
Nizam* Dominion*, without any preti>ui laactiOT 
haring been o'tained a* required be that lection,— 
Jltld that tbe iroeeeding* were Cleg*! and without jo 
rredlction. and that a sanction «nb»«joenlly obtained 
•a* cf no effect (Jcixf h vrtrn c Monro* 

[L 1~ E., 6 Bom- 283 

155 — 1 CrmimI Trf 

c-dmrt Code, 7S9? e I3J —Where a witoe*i wai 
prowented foe diw-bcdience to a nmnoni witbont 
•auction precronily stained tinder*. IPS o I the 
Criminal Bro-odore Code, tbe High Court related 
to interfere there being no ecidcnce that the want of 
•anetun bad orcaaimed a fai’nre of butte* KAtb» 
Moor* UooEtuu r Extracts 13 C, Ii. XL, 117 

150. Crvatd for 

qaati imy proeerdiojt—Crim mat Proerdtrr Code 
1572 it 46 S 469 -Held by the Judge mating the 
reference (STSAlanr J ) on the c**e bring returned 
to him, that the accrued pereon* haring been prose- 
cuted without tbe tanction required by *v4Cdand 
^ 493 of Aft X of 1872 a I the proceeding* were 
| invalid, and mr«i be qnaihed. and the accused mnit 
j be retried nnction to their prosecution baring been 
obtained. Earszss r. SamrcH 

[I. L. Ib, 2 Alb, 533 

157. Inquiry and commitment 

Without sanction -Jtnfuneal loaetioa-Crt- 
m sol Proeedmn Code 1SS> n 195 476 —Where 
aanction to the prosecution of a person fer theoffence 
of nnng certain evidence Vnown to be fall® wa* 
granted by » Court i*> which the Court ta which 
rneh eridenee wa* u*ed wa* net fnhurfnste, and 
i inch sanction did not epceify the place in which and 
the ocranoo on wh eh, «neh effenee wa* eomiwitted, 
and the Conrt granting the *anet»n did not make 
any preliminary inquiry alJ»ngh rich an inquiry 
wa* “necetwry" in the tenae of a. 476 of the 
C rimina l Procedure Code — Held that the indupen 
■able preliminary ronJ-lrai of a. IK cf the Code 
being want og to the prosecution, the committing 
Magistrate «raa bcomprtent to entertain the can. 
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SANCTION FOR PROSECUTION 

— continued. 

12. WANT OP SANCTION concluded. 

ami tlie <»miwtinent was iHcmI and should bo 
quashed. Empress r. 6 A1L> 08 

iriR v Commitment without sane- 

nL » 

:3'XnS?m cote of 

Queen c. Kajeibhop.e EOT 15 VT. R., cr., 55 

1 - Proceedings without sane- 

mentioned m ; 10 « ««eW C0TnmUtc d by a 
tfith committing acts winch. , u n litutcd the 
private individual, w ° u j^d ;t was not 

tbc prosecution. KEG- *• a ^ Bom-j Cr., 61 

13. NON-tOMFLUNCE WITH SANCTION. 

1R0 Departuro from W™*? 

Ett nction-Pmcer fJ^^lllcZinal Pro- 

3 E °L J A°q ; OT* 

the person by "horn, ^eferTed and conducted, 
the prosecution was^ to he p fin *- r rtnui a charge 

and a Court had no jurisdiction to ent ^a is0 

against such public servant if preterrea 

than in accordance with such direc • ca50 to 

The Local Government should bo tried 

direct that the accused public sonant s »“ 

ss. 

S? KS« a-'rr* ■■"S»T»hS* 

he prosecuted upon s " cU . C nKd ttoe was nothing 

prepared to prefer agains^ hi , otherwise appear, 

^'c^d^d ty cbar g e t a f ins, s Or 

tak hT Tmmnt 4 the H°igh Court quashed the comic- 

" itb0 3UI1S ‘ 

diction. Era. r. 1 atak Ditak^ Cr>> 32 

X Of 1S72 by . Depot, 

VOL. T 


POR 


PROSECUTION 


SANCTION 

— concluded. 

13. NON-COMPLIANCE with sanction 

— concluded. 

Magistrate to a person to prosecute another for bnng- 
infra falsa charge, and such sanction was not pro- 
ceeded irnder, ItVas open to the District Magi-trote 
to lake up the case under s. 142 ™ tboafc J °“ pla 7i 2 
Empress r. Nucha - L U. R., 4 uaic., ex* 

1QO Effect on sanction of death 

of grantee — Criminal Procedure Code, *, . 195.-- 
A Civil Court granted sanction under s. lOo of the 
Code of Criminal Procedure to the defendant in a 
suit to prosecute certain witnesses for perjury. 
The defendant died without having preferred a 
complaint. His brother thereupon preferred a c om- 
nlalnt and the Magistrate dismissed it under f. .Jo 
Of the Code of Criminal Procedure, on the ground 
that the sanction died with the defendant. The 
Sessions Judgo held that the sanction was all' e, and 
directed the District Magistrate to make further 
inquiry under s. 437. Held that the Sessions J udge 
was right. Is RE Thathayva l k 12 MadL> 47 


SAPINDAB. 


See Hindu Law— Inheritance -Gene- 
bal Heibs — Sapindas. 

See Hindu Law— Inheritance— Special . 

Heibs- Females -Grand-daughter. 

Heibs * li> l b > go Bom., 173 

See Hindu Law— Inheritance-Special 

Heirs— Females— Step-mother. 

IT. L. R-, 5 Mad., 29 
II, R., 8 Mad., 132 
L L. R., 11 Bom., 47 

See Hindu Law— Inheritance— Special 

HEIRS-FBMALE^-WmOW^^g^ 

I. Xi. R., 5 Bom., 110 
X.. R., 7 I. A., 212 
I.L.R., 15 Bom., 234 
L L. R., 21 Bom., 739 
X. L. R., 18 Mad., 16S 

See Hindu Law— Inheritance -Specul 

Heir s-M a l e s-B “Jj 

Daughter’s Son • • 

[I. L. R., 9 Calc., 583 

See Hindu Law— Inheritance-Special 
Heirs— Males-Cou^t.^ cai0 j 6is 

I. L. R., 22 Calc., 339 
I. X,. R., 17 AIL, 623 

See Hindu Law— Inheritance— Special 
Heibs — Males— Halt B “°®, Er #= 

tites . . L L. R., 19 AIL, -15 

See Hindu Law — Steidhan— Descrip- 
tion and Devolution op Stridhan. 

[L L. R., 12 Bom., 505 
L L. R, 17 Bom., 114 
12 p 2 



( B4Y» ) 


moist 01 CASKS 


( 8140 ) 


8ARANJAM 

4/e ClEITT— Co-«TI CCT! V OF G6A5TS 

fL L R, 6 Bom, 593 
I L. R, 15 Bom , 247 
fee Iftxirr I xw Partitiox— Peofirtt 

1 LISLE OB TOT TO PABTITIOX 

[I L. R, 15 Bom , 247. 510 
■ Bight to possession and manage 


SCIBE FACIAS, WHIT OF— 

-Suit Upon writ — Lon joinder t>* 
flaintitT—Tort „ — t\ hire* erirt/jcineW'aaurarJ 
unler the oil Supreme Court procedure at the «uit 
of t»o> end one of theta only rued upon it — J It'd 
thtt the non ]ou Jrr of the other *n a ground of 
foc-euit, and that the objection might he takea it 
any stage Iswk tucwrr* Mcxurl e Hobs or 
Const A li . . 1 Ind. Jur, N. S.,249 


See I uritiTtox Act, 1S77, is* J 11— 1st 

MOVEABLE PeOPtKTr 

[L L. R, 15 Bom, 247 
See Pexatoss Act » 4 

[Lit 11,10 Bom, 606 
fee SfsTici T*sr*t 

[I L. K-, 17 Bom , 431 
L.R.20I A, 60 

BAYER COMPENSATION 

Set Mrvirr Jcriioictiot ot 

[I I* R, 19 Calc, 8 


SCHEDULE 

Venflcatioa of- 
fer IvoLVEst act s G 

fllRL.R,Ap,34 

SCHEDULED DISTRICTS ACT fXIV 
OF 1874) ' 

Set Amu. ic Cbuhsal Oases— Acts- 
Acr \1 o» IMG. 

[L L. R, 15 Bom, 605 

" Vf i C ases — Acts — 
A cl S\\l H or 13 j 5 

[L L. R, 12 Calc , 630 
fee Cruiisal rnociEmxu« 

[LL.R.13 Mad, 353 
*** Oumns ABU Wails Act, 1««0 
81 L Ij. R, 18 Mai, 227 

^W<ec*L C^tibxvfjit 

'sTI.L.K, lo Bom, 274 
Notification vjpderi 
St» Huh Corn j^Bimcnox of— 
51 aseis — C annjAi, ^ 

[X-L-R.ll Mad, 121 

— 8.6 \ 

. e* XllCBTIOS OF DrCKEt— t\' 5«TEE OF 
\l)ECBEE FOB Euctnior 111 Powtbs 
hjCorw.nc I L.R,15 Ale, 305 

•khCocbt JcErsticnos A— Cal. 

TA— Cbuscai, \ 

P- L.B ,26 Calc* 874 


SEA CUSTOMS ACT (VIII OF 1878) 


a 12S— r.rtiM »Aipwie«< — P/rjm/— 

Lin e > g Itodt mentioned t» permit —A trail* ship- 
ment permit issued siiIits 1 23 of the l 'ea Customs 
Art 0 III of 1873) doe* net, like a bill of lading, 
represent the gord» mentioned In it or gire any her 
upon or control oxer them. PetHJl Tkikimsas e 
ilAsuowji Mrxrj I L. R, 4 Bom, 447 


a 107 and a 8 —V.fi and Lai Ml 

of Ctttomt CoIlteUr— AtaLaen-ecJ Snpermlendent 
»f Coeto* i»— By the negligence of the Superinten- 
dent of ‘x'a Customs at the port of C In removing 
goods to a nu custom wan-home and m keeping 
them In tK. aarrhouse, w] ich era jug to iLs leaky roo* 
w»s utterlx unfit for inch purpoie, the goods were 
damag'd. The owner of the goods sunt the Ctllector 
of the dis*ncl, who under t 8 of the Sea CusVni 
Art, 1878 has to perform all duties imposed by the 
Act oo a Customs Collector for damages. It was not 
proved that the Collector was aware of the condition 
of the warehouse which had been repaired by the 
Public Works Deportment less than a year before 
IteJJ that the loss was not earned by the neglect or 
wilfol act of the Collector within the meaning of 
a 19* of the Sea Customs Act 1*78 and that the 
Colleetor was not rrspoaiiblx for the acta of the 
^apenntendent of Sea Customs. tOLLBCTO* OF 
Godavari r Isrr Kashi Naxa 

[LL. R, 7 Mad., 43 


BEAMAN, DISCHARGE OF— 

fee MiacnAvr Sbipfu.,. Act 1854. 
S3 43 207 1 Ind Jar , N S . 371 

[0 Bom , O C, 42 


SEARCH BY POLICE. 

See CincwAL pBocEcra* Coors *. ICO. 

[L L. R, 21 Mad., 83 
fee Orim Act, s 9 

[LL.R,24 Calc, 691 

See Pawate Dftfsci, Eiqht of 

[LL.R, 19 Mad, 349 

8EARCH WARRANT 

. Set Abss Act. 1S78. e. 19. 

[LL R. 15 AIL. 129 
• See Calcutta Ponce Act, s. G, 

[L X, R, 20 Calc ,670 
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SSARCH-WAEEAUT-ww/cW. 

See Escape from Custody. 

[I. L. R„ 19 Mad., 310 

See IVabbant . 8 W. R., Cr., 74 

[I. L. R-. 13 Mad., 18 
I. L.R., 22 Bom., 949 


SEAWORTHINESS. 

See Bill of Lading . S W. R„ 35 
[L L. R., 13 Bom., 571 
I. L. R., 19 Bom., 639 

See CONTRACT— CONDITIONS PRECEDENT. 

[2 B. L. R., O. C., 127 

A (( , INSURANCE — MARINE INSURANCE. 

[5 Moore’s L A., 361 
Cor., 5: 2 Hyde, 107 


SECOND APPEAL. 

Sec Cases uxbek ArrEAL. 

See lie km a Cocbts Act, 1873, s. 27. 

[I. L. R., 10 Calc., 946 

Sec Casfs under Smalt, Cause Court, 
Mofussil. 

See Cases under SrrciAL or. Second 
Appeal. 


SECRETARY OE CHARITABLE IN- 
STITUTION. 


— Suit by, against subscriber. 

See Right of Suit— Subscription. 

[10 C. L. E„ 197 


SECRETARY OP STATE — concluded. 

See Jurisdiction— Causes op Jurisdic- 
tion — Dwelling, Carrying on Iiuii- 
Nrs=, on IV ot: kino fob Gain. 

[1 Hyde, 37 
1 Mad., 286 
I. L. R., 14 Calc., 256 

See Small Cause Count, Mofussil— 
Jurisdiction — Government, Suits 
against . I. L. R., 17 Calc., 280 

Suit by, or on behalf of— 

Sea Limitation Act, 1877, art. 149. 
b [I. L. B„ 19 Mad., 165 

L Liability of Secretary of 

State for acts of public servants— Acts done 
teittun scope of las authority. — The Secretary of 
State is only responsible for the acts of public ser- 
\anfs done nithiu the scope of his authority. Seth 
DnUNB AJ i . SECRETARY OF STATE FOR INDIA 

[1 N. W., 118 : Ed. 1873, 204 

2. Liability of Secretary of 

State for damages occasioned by negligence 
of Government servants— Negligence tchxcJi 
noiild render oidtnnry employer l mile. — The Secre- 
tary of State in Council tor India is liable for the 
damages occasioned by the negligence of servants in 
the sen ice of Go\ eminent, if the negligence is such 
ns would lender an ordinary employer liable. 'PEN- 
INSULAR and Oriental Steam Navigation Co. c. 
secretary or State for India 

[Bonrke, A. O. C., 166 : 5 Bom., Ap., 1 

SECUNDERABAD, CANTONMENT OP- 


SECRETARY op municipal board. 


Order of- 


See Stamp Act, 1S79, sen. I, art. 22. 

[I. L. R., 19 All., 293 


SECRETARY OP STATE. 


SeerARTiES— P arties to Suits— Govern- 
ment. 

Liability of— 

See Casfs under Act of State. 

— Power of— 

See Cession of British TERRnoRY in 
India . .10 Bom., 37 

[I.L. R., 1 Bom., 367 
L. R., 3 I. A., 102 
_ — Privilege of, as to debts. 


See Crown Debts. 

[I. 


L. R, 12 Calc., 445 
5 Bom., O. C„ 23 


— Suit against— 

See Costs -Taxation of Costs. 

[I. L. R., 15 Mad., 405 
I. L. R„ 17 Mad., 162 


See SEcrRiTY for Costs— Suits. 

(XL. R., 21 Calc., 177 


SECURITY POR COSTS. 

Col. 

1. Suits S443 

2. Appeals S445 


See Execution op Decree— Effect of 
Change of Daw, pending Execution. 

[I. L. R., 16 Calc., 323 

See Execution of Decree— Stay of 
Execution . I. L. R., 13 Bom., 241 

See Insolvent Act, s 73. 

[5 B. L. K., 179 
15 B. L. K., Ap., 10 


See Letters 


Patent, High Court, cl. 15. 
[X.L.R., 18 Calc., 182 
I. L. R„ 21 C ale., 473 


See Pauper 


Suit— Atteals17 W. K., 68 
[I. L. E., 3 Mad., 68 
L L. R., 3 Bom., 241 


See Practice— Civil Cases — Security 
fob Costs. 
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SECURITY FOR C09T&-cc*'i.*ed 

See FkitI Cocwcit, Fbicttc* CT-Sr*- 
nrrcnox or Apritrawr 

[1 L. R, 17 Calc, 603 
See Eras or Ilian Const Boweat 

[L Z» R, 13 Bom, 458 
Set «uu Ctn* Cocbt, P**nt>«*c* 
Towira — P*ictic* tso reociDm— 
Pirnrivcx to llion Corar 

f 6 B I*. It, Ap- 23, SI 
11 B 1* It. 415 
14B.B.R..180 

Set SrstTT - F.sioicrmi or C icr»rrr 
(0B.LE, Ap, 17 
Ui.E.2 All, 604 
IL.H.12 Calc, 402 
1. 1*. It. 15 Calc, 497 
1. 1.. R, 10 Calc, 323 
See Tsrrr . 1. 1* R, 6 Calc, 700 

1 SlITS. 

L. Security by plaintiff—" Im- 

mcrtalle property' — Lent ek old — Leasehold pro- 
perty u “ lmir.ovoilU properly " within the meaning 
of a 31 Art Mil of 18 9 l Umax r J cmcri or 
TB* Frier *ob Ctirmi 7BUE, Ap, 60 

2. Cars/ Trotednrt 

Coat (Set XI r of ISS2J. t ZSOStU fy female.— 
The Conrt ha* » discretion m exerciaing the Ivrwm 
conferred by a. 3S0 Ciril Procedure Code. and it will 
Dot order the plaintiff to giro security unless ground* 
are shown tending to *bow that the defence is true 
Sstvt SrrotBT DtasiE e Emu Bebiit Dnrx 

[3 C 17.11,753 


3.—— — — - Infant female 

plaint f or nert frmd-C'tl Tneednre Code 
(Set Xir of 1SSSJ. , 3 £ 0— JVorfirr. — Unless In 
exceptional cun. neither an infant female plaintiff 
EOT her next friend cu-bt to be retired to me 
aeennty for reels. Bit Posrsn r D«tjt UroBjr 
^ [I. B. E, 23 Bom, 100 

* r ° rri ' ,r ’ Code (Jet XI r eflS&J. 

* J 50, ISS9J a. 6— A arm to recorer 

eertain specified article* and money alleged to hare 
Urn wrongfully aeixed and taken pcaaeasmn of by 
tbe defendant, or to tecorer the mine thereof. u » 
amt for money within 'the term* cf the second nara- 
graph of * 3$0 of the Ciril Precede re Code, the term 
“ W*"* C,rd hnng Wider than 

• ana lor debt*. Circumstance* under which the 

V~^ eennij for tort* to be green by a 

10 * ac!l * * nlt - DiGrvBiM Desi r 
Atr.HOOTMnBas*sj*i 1. L. R, 17 Calc, 610 

gjPsPwsss 

- a?T, C }% , ~^r rm \ r * c, '3* C S &t«t*te— 

onde/*. J? .. VP 1 ' IT* 1 P i, ' n 1® the Court 
•en.T.tt’e”® 3 the Ciril P Welfare Code to coder 

cSKS “■> “• 'Mil" 

2 e ought not, fo ejercue according to the 


SECURITY FOR COSTS— eonfiaaiee? 

1 SUIT— ronfmwf. 

rircnnutanee* of each raaej and unleti It I* abewn 
that th* rx-rrl#e of the power t* nerersary for the 
reasonable pro'rrtlon of the defendant, the Conrt 
on-fit not to Interfere Fejimlan Dot t ▼. Aerie- 
teik B jnerjee, I L 17 tale., 6 IS, appro* ed of 
\\ here the plaintiff In a nit a gain it the executor* cf 
a will f r th* amo-int of a legacy bad. on account of 
th* eondnrt of tbe defendants co altrmatlre but to 
■ ek tlx aituunre of the Conrt, and the defendant* 
dated that the aMrtt were not inff eient to pay all the 
legacies In Inti, and It was therefore clear that the 
nit would hare to proceed at an adminli' ration nit 
In wbleh the plaintiff could In no errnt be liable for 
the defeneUnt'* toot— Held that the Court would 
rot order the plaintiff, although the eraa nrt In pone*. 
non of any nnmorcabie prop,-rty within Bn tuh India, 
to gire iceunty for the eocte of the ru t A plalctjr 
who u entitled under a will to a henef rial lntere»t in a 
part of the inrploa Income den red from imreoreable 
property do,-* cot Urome thereby " poweated of 
immoreable propertr” within the meaning of a. SBO. 
Isth* Coons or PamcniSB MooainiK. EiBBA- 
ntzDais*Be Slrrrr Liu Gnoa* 

[L I* R, 21 Calc, 832 

6 -JYeiili/ ■■nlli/r 

frtttie ney —Tbe Court eraa held to hare no power to 
order a plaintiff reaident In another preaidenoy b>g>*« 
aeeunty for eoata. Ganis r Oarzs . Cor , 11 

7 — In i a 1 1 to ■ t of 

foreign temtorje— When an Inhabitant of foreign 

ternary an re within British territory It it Imperalire 
on the Conrt to demand aeeanty from him for the 
payment cf all eoata that may be Incurred by the 
defendant in the amt, eren though the defendant aim 
if a Tea id rot of fmrlgn temtorr KomOOxaNOTB* 
Dana t Ooia Chctlw Dib . ' .1217. It., 485 

8 _ _ n atatt jf „„d.«y 

eat of jnntiielion—S»tt for adm.nutraUo a —The 
pronai tat of a 31, Act Till of 1839, were not 
intended to apply to a caae where the plaintiffa 
brought a amt for a drmnlit ration and partition of 
property in which they were entitled to a ibare, th* 
extent cf the share bong In dupute. Urn Id Lilt 
Dir e Junix* Hit . 10 B.L.R, Ap, 25 

„ ® Cin7 Troeedtrt 

Code , IS 77, M 3S0—' 1 Rettdenee . m — Tbe meaning to 
be given to the word “ reaidrnce” in legislative enaet- 
meuta depend* npoo the Intention of the Legialatnre 
in framing the particular proriason in which the 
word u nafd. The “rendence” intended in a. 383 of 
the GtU Procedure Code (Art I of 1877) i* render** 
under such circumstance u will afford a rraaoaable 
probahlirty that the plaintiff anil lie forthroming 
when the (nit u decided. Uinowrn EsrTTO r 
Riiunr Ascrxi . IL.U.3 Bom, 227 

10. — ■ 1 ■ Ciril Froeodnre 

Code ( Set Xir of ISS2J, , SSO-Wailwon— 
BnJiek India — Bendenee — Held that a plaintiff, 
beiug a resident fn Wadhwau in Kathiawar and poa 
smed of immoveaUe property there, could not be 
wrpnxred to give aecoitty for eoata under a. 330 of th* 
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SECURITY FOR COSTS— ttutfinuftf. 

1. SUITS — concluded . 

Civil Procedure Cede (Act XIV of 1SS2), Wndhvran 
being within the limits of British India. Tp.tccan 
Panachand r. Bombay, Baroda, and Cektrax 
India Bait, way Company: I. L. B., 9 Bom., 244 

XL Ciiil Procedure 

Code ( Act XIV of 1SS2J, s. 3S0 — Cantonment of 
Secunderabad.— For the purposes of s 380of theCode 
of Civil Procedure, the British Cantonment of Secun- 
derabad is a place out of British India. Hossain Am 
Mibza r. Abed Aft Mibza 1. 3j. R,, 21 Calc., 177 

12. — Security tvhere 

plaintiff has left the country. — Where a plaintiff 
leaves the country before the case is decided, the 
proper course for the defendant is to apply to the 
Court to take security for costs before the case is 
decided, and if no security be furnished, the Court 
will pass judgment against the plaintiff by default. 
But if tho defendant allows the case to go to judg- 
ment, the Court on appeal cannot pass any order 
calling for security for the costs 'of the lower Court, 
which mnst be left to be realized in execution. In 
THE MATTER OP THE PETITION OP CArCHTTA AND 

South-Eastern Baimvay Company 8 "W. R., 217 

13. Suit to enforce 

trust under a Kill — Want of personal interest. — In 
a suit by the representativ es of a testator to enforee 
the due performance of charitable and religions trusts 
in which they are not personally interested, the 
plaintiffs ought to be required to give security for 
costs. Bbojomohun Doss c. Htoboiou. Doss 

[8 C. L. R., 58 

14:. Poverty — Specu- 

lative suit. — The mere fact that a plaintiff is a poor 
man, and has parted with a portion of his interest in 
the subject-matter of the suit for tho purpose of 
obtaining funds to carry on the suit, is no sufficient 
ground to ask that security for the costsof tho suit 
maybe required of him; it is othern ise uhere he is, 
not the real litigant, but a mere puppet in the hands of 
others. Khajak Assenooehajoo v. Soeomon 

[L ii. B., 14 Calc., 533 

2. APPEALS. 

15 , . — Security by appellant — Potcer 

of single Judge of High Court to male order for 
security. — A single Judge has full power to make an 
order for security for the costs of an appeal. 
Muzhde Hossain r. Denobijndoo Sen 

[Bourke, O. C., 119 

Affirmed on appeal . Bourke, A. O. C., 40 

16. — —Potcer of single 

Judge of High Court to male order for security . — 
On a rule nisi for security for the costs of an appeal 
to be given by a defendant, fivc-twenty-fonrtbs of 
tho property in dispute having been decreed to him, 
but subsequently attached under a prohibitory order, 
cause was shown that the Court had not jurisdiction, 
and that no reason for the application had been given. 
Meld tbat a single Judge is vested with all the 
powers of an Appellate Court with reference to the ] 


j SECURITY FOR COSTS— continued. 

2. APPEALS — continued. 

costs, of an appeal ; that when an appellant resides 
within the jurisdiction of the Court, he is amenable to 
its orders as to tbo costs of an appeal ; and that an 
appellant who has no available property mnst, if 
required, give security for the costs of an appeal 
before proceeding with it. Monohdr Doss v. Kiiod- 
bum Besom . . . Bourke, O. C., 110 

17. Appeal from order 

of Commissioner of Insolvent Court — Civil Proce- 
dure Code, 1S59, s. 342.— S. 442 of Act VIII of 1859 
did not apply to appeals from the orders of a Judge 
sitting as a Commissioner of the Insolvent Court. 
In the mattee op Bamsmsak AIissbr 

[5 B. h. R., 179 

18. Discretion of 

Judge— Xotice to party affected— Civil Procedure 
Code, 18S2, s. 849. — The discretion conferred on an 
Appellate Court by s. 549, Civil Procedure Code, 
1882, to demand security for eo,fs, must be properly 
exercised ; and such discretion is not so exercised when 
the order requiring such security is made without 
notice to the appellant to show cause why the order 
should not be made. Ivo order affecting a party 
should be made without notico to him calling upon 
him to show cause why the order should not be made. 
Sibas-Ve-iiao r. Khadim Husain 

[I. B. R, 5 AH., 380 

19. — — — — — Xofice of order 

foi security. — The issue of a preliminary notico to v 
show cause why an appellant should not furnish 
security for the costs of appeal is not equivalent to a 
demand, and, if the order to furnish security is made 
in tho absence of the appellant, tho order must be 
communicated to him before he can be held to have 
disobeyed it. Timmu r. Deta Kai 

[1. 1>. R., 5 Mad., 285 

20. — - Civil Procedure 

Code, 1So 9, s. 342 . — Circumstances under which an 
order may he made requiring security for costs of 
appeal to be deposited under s. 342 of Act VIII 
ot 1859. Bamasenpabi Dasi r. Eamnaeatan Mit- 
teb 7 B. Xj. R,, Ap,, 59 

21. Civil Procedure 

Code, 1859, ss. 342, 345, 346 — Pauper appellant . — 

By the words “before the appellant is called upon to 
appear and answer” in s. 342, as compared with 
similar words used in subsequent sections, especially 
ss. 345 and 346, is meant, not the date mentioned 
in the notice, but the date on which the appeal is 
called on to be heard; and tho Court has a discretion 
at any time before the hearing of the appeal to make 
an order demanding security for costs from tho appel- 
lant, Where the appellant was, according to his own 
statement, a pauper, and it appeared that others pre- 
sumably able to furnish the necessary security were 
interested in the matter, the case was considered a 
proper ono in which security should bo given. 
Jogendbo Deb Boykut r. Fhnbtdbo Deb Boybttt 

[18 -W. E., 102 

22. Grounds for 

order for security — Poverty of 'appellant — Civil 
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SECURITY FOR COSTS — eonhtaed I 

2 ArPFkl"- 

r race >«rt Cede 1882 > /<»—** 64'» of tlie Civil 
rmvdnn Code waa never intended be the Legis- 
lature to derate irr u tbe right of appeal E>rm 
by tl r Uw to every peraon who u defeated in a mil 
in the Court of firtt imtanec, »nd an application 
ebonIJ rot h. gronle 1 under that aectiou of wl if li 
tb« only gro ind u a (tatement that Uie appellant 
■a not I'ecnnmnly m a pcwiti«n to pay the roaU of 
the appeal if it afonM be ditmuttd. Jlaurrkj 
h i«y Hnnclerji v (/pelle. / /- J' ^ 3 Uov .. 2! 1 
{ llowcd Bore v Jnqnet 8 Jf l IF, 1 3 1 Stthoy 
vary rx Jo nnlarnd nil X- B-, 3 J Ind^ SC i and 
Joyeodro JDrl 1 loylnt x Fa. airo Urb Unwin!, 

18 1C Jl , 102 referred to. Lashvi Cham* r 
Gatto Bit 1 L. Ri 7 AIL, 842 

23 — Grenada for 

order for tecnr ty — £ r I frorednrt Codr, l^SS 
, Ml- For, rli u r appellant — Otld by the lull 
Bench (Tybreil, J, da’ t >«/el, without larlng down I 
any general rule by which the OMi« of the d serf I 
t on conferred It • 19 oFlhe Ciril Procedure Cod 

•1 oold 1 » governed that the mere fart of tl e poverty 
of an apjieUant atanding hr ■ aclf and without J 
ref i relict to air general facta of the caae oadrr 
aJ.j eal ought not to be roniilered «n (Sclent alone to 
warrant b a b mg required to formal aecnnty for 
c u Jiwax A li Be<j r Baba Mil 

[X. I*. B, 8 All , 203 

24 Cat l Tr oer dorr 
Codt (j.d Sir of issy, • M9— p ott rtx of 
appellant— Ground for ordtr ny recur tty for eotfe 
of appeal —Under the circumitancra of tbi» caae, the 
Court rtfnied an application tb&t tbe a| pellant cn 
the ground tbit be «n a peraon without mraoa. uaiutg rmm.i- 
abonld gave aecunty for tbe coata of the appeal. 1 tion of tbe Court 
IUwrrsox c Du a L Xu R , 21 Calc, 628 j appellant’, vakil 

25 C.r l rrortdmrt 

Codt JSS2 « 541— roerrtv of appellant — I era 
fioaa conduct O round for rejarr nr tectnle —An 
appellant (n.idrng within tbe jnn.diction) who baa 
been ordered to pay tbe roata of tbe original heanne 
and baa tot dene «o cannot be rep bed to fnrnuh 
aecunty foraueh costa before be Hallowed to r row cute 
Iha appeal nnleta bn conduct be abown to te vela 
. ‘ l * - * U Indicate, a wilful drterunna 


SECURITY FOR COSTS — roxbanti 
2 Al’Pl ALS — conttnmJ 
platnhlf ,— Under a 312 ArtMIlef l*! 1 * tV lli^h 
Conn Lad diacrftiou to deman 1 .county for rod* from 
an appellant. If it a« fit to do k> at any time before 
the bearing of the appeal Where an anhfure 
Itad bren robati toted for the plaintiff nuder . 10. 
declined lo fnmi*b .county for the «*ti wttLia itch 
reasonable time a. tbe Court mdrred It waabel I that 
the defrn tint might within eight day. after nxfe 
neglect or rrfutal pie* 1 tbe bankruptcy or Jtiau'rcLfy 
of the ilaiot.fr aa a reaaou for abating the Ault 
Hkmlau v rAh c Ceramet 13W.R..431 

28 — — — — — Appellant opitf 

Jnr.td ct.on — Quart— Whether 1H a rare In which 
tbe apre'lant 1* not rtiidang out of the Bnt ah tc"i 
tnrica in India the lll^h Coart ta* ACtl-e-Uv to 
demaud arcunly for coeta from the appellant after 
the Dine of aummona, r, coticc el t-e appeJ 
HcTAiniooiAn Ciiowoar r HcstxiBBVK Eos. 
mar 6 W. R* Mi» , 123 

29 — .Be»y iej Jir 

of 182 ! * 2 rl 1— 1*1*1 In at offer t intern or? 
— Bengal I.egotabon TI\ of 1SSU, a. 2, cl 1, enacted 
that eaery perroa being an Inhabitant of a forc + a 
territory .Lould be required to faru-.li .ecnrtr for 
eert. anrli wcunty to be farmebed by a plaintiff or 
appellant within aix wril. <f tlie date on which bi< 
plaint or appeal ww. filed, and that, naleaa inch 
wcunty be to fnmiabed, tl r rut of aath jerwn. 
if plaintiff .honld not lc procecdf 1 with or appeal 
admitted trJeea be had fnmuhed the nteiaaty 
aecunty t< torn n.t. in the a||<«l In an appeal 
to the "udder Court from a decree of tbe /illah Court 
by a party then temporarily abaent ra England, but 
baring real ritatei and fartonrt within the jnriad'e- 
tiou of the Court no aecnn’y waa furniabed by the 
appellant’, xakil within hi week, after lodgi-g tbe 
appeal. The mpondrot in the fin* Ina’mce pat w 
an an.wer to tbe ground, of .ppeal filed Jy the 
appellant, bn* afterward, filed a peti’m for d im.snl 
for non compluanee with tbe requirement, of lfeog.1 
l.egulati-n \1\ of 1S29, .. 2, cl I enrteodiog tha* 
the appellant wai a remdrat of a foreign territcr*, 
and had not formthed aecuntv » I'hin aix week, aa 
required br that regulation Tbe Sadder Cturt bell 
that »ach aecunty ought to hare been fnrn!»hed by 


Uon on hu part uot to obey tli* order of tbe i the appellant wbvL rea ding in Lapland praden'e l te. 
Court, Ilia not paying, if it bo earned by inability j " u to be tunaidmd aa reaideut in a foreign territory 


— within tbe meaning of tbe regulation, and d inuiacd tbe 

EAUTFA L L. lb, 13 Bom., 468 l *FP<wL Held by the Jndicjal Committee (rumtung 
i the rut to India for trial) that the Sadder Court had 
| not, by Ergnlatiou XIV ef 1S29 an. power er eatro 

„„, r .... j nota *° d , »^la , the appeal, (l) aa the appellant wa» 

*M» srantamy e/eewftaw— ApreVtaii nuwired tn l p”!'? of bo default nndfr that regulation, not bating 

' ,J <eernrity f»r tit eoatt of the appeal oni of tl* I ^ C * 11?J nr °“ ,be reapondent or the Court 
1>««1 t -The Court can require an appellant to «wt«. (-) *• ‘he .preUm* 


(Act XIV ej 1SS2), 513 j 
<' a '~ Appeal iy defendant of a, nit tie order under 


Bn ^ fhe CiAl Pwe^ 
dure Code (A«Cl\ of 18S2) in exeentiou of a &cree 
~™I e a** C,1 !‘ ty J” lhe t0 ‘ u of the appeal and of tbe 
«->g«BBl rut Diqdc Jjnii* r Cuisvxunxx 

22 ^ tl Lit, 24 Bom, 314 


not gu3t» of laehe. in not rotontanl* 
aecunty, tbe regulation protiding only that a tuit or 
appeal abenld not be proceeded with ontd wearily w*. 
fartdabed. Smile — The putting m an anawer 10 the 
appeal before objecting to the want of aecnnty f <r cod. 
operated as a waiver bjr tbe rwpcwdmt of the want of 
mtunty fer rori. required by BcdcwI PeguW.cs) LIF 
of 1S29 . 2, cL 1 Quit— TUttiw Act III of 
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SECURITY EOS COSTS — continued. 

2. APPEALS — continued. 

1S43 repealed Bencal Regulation XIV of 1S29, s. 2, 
cl. 1. Wise r. JcGsrsDoo Bose 

[7 Moore’s 1 .A., 431 

30. — Grounds for 

osderutg security . — Cause being riiovvn on ft rule 
■i i c i for an ouler foi security to be given by tlie 
appellant for tlie costs of an appeal (similar orders 
having been previously made on the application 
if other defendants), it appealed that an nuusual 
number of defendants had been joined in the suit, 
which had been withdrawn on a previous occasion 
when ncaily tried out; and that the plaintiff, irho 
sued as a relator, was pcor and leaded out of the 
jurisdiction, and hail not paid interlocutory costs, for 
width an attachment had issued. Held that an 
appellant will not be ordered to git e security for 
<o a ts previously incurred ; that the fact of similar 
applications having been granted in the suit, the 
poverty of tlie appellant, and the fact of his dwelling 
out of the jurisdiction, as well as the peculiar cir- 
tnmstances of the case, non-payment of interlocutory 
costs, a former withdrawal of the suit, and the join- 
ing of an unusual number of defendants, are grounds 
for granting an order for security to be given by an 
appellant for tlie coots of an appeal : that a relator 
suing to enforce a public right must give security for 
the costs of those against whom he proceeds. Ilvz- 
hcr Hrssnix r. Dixobcxdoo Seix 

[BourRe, A. O. C., 40 

Confiiming tiic judgment iu the same case in 

' ' [BourRe, O. C., 119 

31. Continuation of 

order made against plaintiff 1 for security — Civil 
Procedure Code, 1S50, s. 54.— A plaintiff who resided 
out of India paid a sum of money into Court as 
security for costs under s. 34 of Act VIII of 1859. 
He subsequently obtained a decree against the defen- 
dant, and the defendant appealed against that decree. 
Held that the defendant was not entitled to an order 
detaining in Court, pendiug the appeal, tlie money 

'which had been paid in under s. 34. rXEHIXG 
c. Sheabmax . . . 4 B. Xi. B.,‘0. C., 92 

■ See Is be riiTTi HARAKJtAx Siege 

[3 JB. Z. B., E. B., 45 

S. C. Dittia H rebec khax Siege v. Modhoo- 
soodrx Pixe . . . 12 W. B., E. B., 16 

32. — Discretion of 

Court to refuse security — Civil Procedure Code | 
(Act SH r of 1SS2J, s. 540 . — An original Court 
rejected, ns insufficient, security offered for the pur- 
pose of conforming to an cider of the High Court 
under t. 549, Civil Procedure Code, and refused 
to receive other security offered iu lieu after the 
time ’fixed by the order had expired. This was 
affirmed by the High Court. Meld that, as the 
High Court had a discretion to enlarge the time 
allowed for finding security and to accept other 
security in lieu of that rejected or to refuse to 
do either, it had, under these circumstances, judi- 
cially exercised that discretion iu re ferine. Rajab 
A n c, Ajiik Hosseix . . 1. X,. B., 17 Calc., 1 


■ SECURITY BOB COSTS — continued. 

2. APPEALS — continued. 

33. Civil Procedure 

Code, 1S77. s. 540 — Extension of tin* for giving 
security — Procedure.— Where the Appellate Court 
demands from an appellant security for costs, the 
Court may extend the time within which it ordeis 
such security to be furnished ; but if no application 
is made for sneh extension of time, and such security 
is not furnished within the time crdeied, it is impera- 
tive on the Court to i eject the appeal. Haidbi Bat 
r. East Ixdiax Railway CoyrAXY 

[L L, B„ 1 All., 687 

34. — - — — — — — — — Ctci! Procedure 

Code, 1SS2, s. 540 — Application for extension of 
period for finding seem tty jor costs of appeal after 
default. — 8. 549 of the Code of Civil Procedure being 
imperative, the time cannot be extended after the 
expiry of the period fixed in the ordei directing the 
appellant to find security for the costs of an appeal. 
Ilatdn Sat v. Past Indian Pa i limy Company, I. 
Z. P., 1 All., GST, followed. SerAjedix r. Kkishxa 

[I. B. B„ 11 Mach, 190 

35. — Civil Procedute 

Code (Act SIC of 1SS2J, s. 549 — Appeal rejected 
for icnnt of security — Extension of time for giving 
.security — Discretion of Court. — The proper con- 
struction of s 5J9 of the Civil Piocednre Code is 
that, where an appellant has been ordered to furnish 
security within a certain time, and that order 1ms 
not been complied with, and no application has been 
made to extend the time witlnu the penod allowed, 
the Court is bonnd to i eject the appeal. Buimi 
Kabaix i. Sheo Koeb . I. L B., 11 Calc., 716 

In the same case on appeal to the Privy Council, 
it was held that, where the High Court, undei s. 549, 
Civil Procedure Code, has demanded security from 
an appellant, it has power to extend the time for 
complying with this order on application made, as 
well after as before the time first fixed Ins expired, 
and may nevertheless reject the appeal, under that 
section, if the security is not in .the end furnished. 
Maidri Sai v. East India, i Pailtcay Company, I. 
Z. P„ 1 All., GST, overruled. In this case, the 
Registrar was directed to allow ouly the costs appli- 
cable to the question atgued and decided. Badri 
Rabaix v. She o Koeb f I. h. B., 17 Cnlc., 512 

[L. K., 17 I. A., 1 

36. - - Cnii Prccedur e 

Code ( Act SIP of IShS ), s. 540 — P ejection of 
appeal — Discretion of Appellate Court to extend 
time for furnishing security. — The sccnrity for the 
respondents’ costs which the High Court had 
demanded under s. 549 not having been furnished 
within the time fixed, and the Court, iu the exercise 
of its discretion, haring refused to extend the time, 
the appeal was rejected under that section. Held 
that this was not a case for interference. JlODHr- 
smAx Das c. Adhikaei Prataxxa 

[L Z. E., 17 Calc., 516 

S. C. JIODEESEXAX Doss t. KkISIIXA PilATAXXA 

Raaiaxej Doss . . . B. B., 17 I. A., 9 
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SECURITY FOR COSTS- rantmtid 
2 APPEALS— etmtinaed 

37 F/fnnM ef 

time for forn »4 ay itcurtty— Tice phonal ei ream 
ttaneet—Ctrtl Trocedtrt Celt (ISSSJ.t 513— The 
appellant applic Uf m extension of the tun* for 
girine aimnty for the costs of the appeal en th* 
ground that in the exceptional stste of thirgi la 
Bombav caused by the prevalence of the plague, ibe 
bad been nimble to raise the money required JTtU 
that nnfer the cimroistaneca the application should 
be granted. 8 549 of the Civil Procedure Code 
(Act Kit of 1832) do*i not ahrolotely preclude such 
an order if the circumstance* render it just to make it, 
The Court cannot lay down a hard and fast rale that 
in no case after the time for string security ha* 
expired ran an appellant be allowed further time 
Jotaasai v Tmiotdas Prrrovcncvn 

[L L. R, 21 Boro., 670 




dipo„t tieunlg—T ailert to t* a l, "dipeit 
order was made by the Court (pursuant to an agrrr- 
ment between the partica after a decree foe the 
plaintiff) that the defendant who had appealed should 
pay into Court to the credit of the cans* a certain 
«um of money tor decree emU, etc, inclodiog a sum 
of money for coats to be incurred no appeal On an 
application by tbe plaintiff that th* case be .truck off 
for default of deposit and that the defendant par 
rose, already incnrred at tbe time of the application, 
it was ordered that the defendant should deposit a 
aom to cover coat* of the future appeal and in 
default that the rase should be struck off, although 
the summons to show eau« wsi not b p )1D » of fo ^, 
to that effect. Kuan v CHrctriBrrrr 

[1 Ind. J ar, IT B, 223 

eK •« 

order by which some ascertained amount of security 
I ’"? P J mrh of th « *«*!■»" seems 
w„Z 7S P , f * Jnr ‘ 10 *»»«* security 

£SSS£-Sl*SSS 5 

appellant to furnish scrum, for the^Lt, c f {£* 
app«l, and to lodge such security at any time befere 

aasasAas.'isas^s 

th, ”,2™ S SS?.' 


S^S’CS 1 ? *** “ fo ¥* ■«*«*•*? 

tbattt also 
Judge who^-J^,?' J”. 1 " V* T * •PF 1 '** to the 

MS tCSTSS^’J" d™‘i- ;t « J t,«, 

X Kjsbok Lu ****** th * *pp3? Tnarra Ds. 

* - - L iAlb. 0 AIL, 164 


SECURITY FOR C08T8— ecae/sKfsif 
2. APPEALS— eeaefaifeif. 

40. — — • — — Torn ami etn 

tent* of order for teennty for eoth—OmUntn to 
Hate aenoant — Tract vr* — Cirif Tract dorr Code 

(1SS2J, i 510 — Where a Court acting under a. 513 
cf tbe Code crdcre an appellant lo girr eecunty for 
roils. It is not necessary that any specific sum f - s 
which security Is to be given should be named In the 
order for security It is tuff rlrnt for the erder lo 
direct the appellant to famish security within * 
time to be stated "for tbe costa of the appeal" or 
"for tbe coils of the original suit " or " foe the costs 
of the appeal and of the original suit “ fitter 
Dot r kuhori, I L. R„0 MU 161, overruled on 
this paint Li i3i r EHirt* 

IL 1* IL, 18 AIL, 101 

SECURITY FOR GOOD BEHAVIOUR. 

Set ArrsiL it Ciianu Cun- C kti 

Jit P*ocidc»z Conn 

[Z. Is. XL, 0 Calc, 878 
23 \V. IL, Cr, 03 
Set SfTnrsci— Jui'iXMKnirrT— Iw*l 

I0TVZXT OdTTAXLT 3 If. TV, 128 
rLIalLel A1L,€C0 

I. Transfer of proceedings— 

Criminal Traced art Cod* (1SS2J, « 110a ad 526.— 
IVoreedings under a. HO of the Code of Cnm n»l 
Procedure cannot be transferred to an* Court outside 
tbe d strict withm which each proceedings have been 
lawfully Instituted. I* thi rmn oy th« rtn 
hot o» Anas brron . . E I, R, 16 AIL. 0 

3- — discretion of Court, Exer- 

cise Of— Cnenaal Trocedtrt Code, HS72.II.505, 
505— Deposit ef coii , s l„a ofttcnrUj toad for 
good Uianoar —The powers given by as. 503 and 
600 of Act X of 1572 should be exercised with 
ex tr tune discretion i th* former of thewe aeetions via 
not intended to apply to perv.ua of " by no means a 
reputable character " EvrBtfl e hlU C*iTI> 
»!** . 1.1s. IL,0 Calc., 14; 6 C.L.IL.123 


277 . — S 297 of tbe Code of Criminal Procedure. 
1S61, did not refer to penoneof a violent or turbulent 

ebaraeter. Is u Rauro Sooboodm 

[0 W. IL, Cr, 0 

4 — Persons convicted of theft— 

j' 1 "™ Proetdo rt Code, ISbt.i 205-TUfU— 
s .Jj did not apply lo pereons convicted and 
punished for theft. Qcssa t Eon Sows* 

[7 W R, Cr, 67 

0- Habitual ofrendora — A ete 

etmwotUi lo pertemo ■» perform act of duller at 
b*rka*ia,r, „ laniadan~ Habttaal atiocjjt.oa— 
“'•Ur**- 09 ** of Cnn.tal Troeedrrc (AH V 
of 1S3SJ, ,, 130, 1X2, ir, m, amiss 7 -Certain 
Lu k indues emptaved it the kutebery of the Bijnl 
estate, who were alleged to have commuted acts cf 
extortion and other art* of oppression in the perform- 
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SECUBITST POE GOOD BEHAVIOUR 

— continued, 

once of their duties, were called upon to execute bond* 
fo* their gwl behaviour on the ground* ()) tint they 
habitually commit extortion ; (2) tint they liabi- 
iti'illy commit o- attempt to commit or abet the com- 
mi'rirn of offence* inxobiug n breach of the peace; 
(3) tint they are dance rou* persons eo ns to render 
their being at large without security hazardous to tlio 
community. They were tried jointly by the Magis- 
trate nnehr s. 117 of the Code of Criminal Procedure 
and each of them tens ordered to execute a bond with 
•sureties for his good helm\ ionr for three years. Held 
that, even supparimr the Magistrate was right in con- 
sidering that thire was lnbi'nal association between 
these perrons in regnrdto thefirst and second grounds, 
there certainly would be no Mich connection between 
them in regard to their characters ro as to make them 
dangerous per-ons and thus to render their being at 
largo without security hazardous to the commnuity, 
and that proceedings should have been separately 
taken against each of them. S. 110 of the Code of 
Criminal Procedure is not applicable where certain 
nets amounting to extortion arc committed by certain 
perrons in the pcrfo-mancc of tlicir duties as bnrknn- 
(lnr.es in a zamindari, ns it cannot be said Hint these 
porous are in the habit of committing extortion as 
individual members of the community, because if they 
were discharged by the zamindar or ceased to be in 
his employ, the acts would no longer be committed, it 
being no longer to their interests to do such acts in the 
interest of their employer, and they certainly would 
cot be likely to commit them in their own private 
capacities The object of enabling a Magistrate to 
take security for good helm iour is for the pm ention 
and not fortlic punishment of offences. Hath Tr.r.A>r, 

r. QcTE.v-Ein'BKss . I. L. B., 27 Calc., 781 

IlAiuTru^G r. Emit.ess . 4 C. W. 17., 531 

6. Jurisdiction of Magistrate 

— Person not residing scifhin his jurisdiction — 
disputation — Code of Criminal Procedure (Act V 
of 180SJ, s. 110. — It is only when a person within the 
limits of a Magistrate's jurisdiction, that is, who is 
residing within the limits of such jurisdiction, is 
fonnel to be a person of the description giien in s 110 
of the Code of Criminal Procedure, that the Magis- 
trate can take action under that section, and it is not 
contemplated that the Magistrate in sudi a case 
should issue a warrant so ns to pursue the person 
concerned into another j urisdiction. Under the terms 
of s. 110 of the Criminal Procedure Code, the reputa- 
tion which the person is found to have means the 
reputation of that perron in the neighbourhood in 
which he resides. KexaBoi r. QrKra-Eurnrss 

[I. Xj. B., 27 Calc., 093 

7 . Persons not proved to have 

Committed crime — Criminal Procedure Code , 
1872, s. SOa.—' The exercise of the power given by 

s. S05 of the Criminal ProcednreCodo was not con- 
fined to cases in which positis c evidence of the com- 
mission of crime is forthcoming against the persons 
charged. Is be Pebua Siva Reddi 

p. I«. B., 3 Mad., 238 


SE CUBIT V POE GOOD BEHAVIOUR 

— continued. 

8. — Absconded offender nr- 

restod without summons — Criminal Procedure 
Code, 1861, s. 306. — Where an accused person was 
arrested as an absconded offender, and, without evi- 
dence being gone into on that charge, an inquiry was 
made into Ins mode of lix clibood, without any sum- 
mons being issued under s. 30Q of the Criminal 
Procedure Code, such proceedings were held to be 
irregular. Qofrv r IIcttooa . 3U. VI., 2 

9 . Opportunity to make de- 

fence— Information of accusation to accused — 
Criminal 1 rccedtire Code ( Act Xof 18 <! 2J, ss. 109, 
110, 112. — Before a Magistrate can pass an order 
directing an accused to furnish bail and security 
for his goul helm iour, it is necessary that the 
accused should he gix eu an opportunity of entering 
into ids defence, and that he should be clearly in- 
formed of the accusation which he lias to meet. 
Qri fa-Esttbess r. Iswab Citakdba Stm 

p. Tj. R„ 11 Calc., 13 

10. Eight to bo heard by 

pleader - Accused person Italic to imprison- 
ment in default of giving sccurifg — Arbiter — Code of 
Crtininal Procedure ( Act V oflSSSJ, ss. 110, 123, 
and 310. — WIictc a reference is made to the Sessions 
.lodge under s. 123 of the Code of Criminal Procedure, 
he is lionnd to pi\ e notice to the person concerned and 
also to hear his pleader, if he should be so represented. 
The term “ accused ” in s. 340 of the Code of 
Criminal Procedure applies to a person who is liable 
under s. 123 of that Code to imprisonment in default 
of giving security. Sakbi Dab Jiia r. Quee>- 
EurBEss . ’ . I. H B., 27 Calc., 656 

11. EcquiBites for order — X’n- 

dence satisfying Magistrate of lad character of 
accuted — Criminal Procedure Code, 1S61, s. 296. 
— To justify a Magistrate in taking action under 
s. 29G of the Criminal Procedure Code, it was held 
that there most be evidence before him legally suffi- 
cient to establish the fact tint the person charged is 
ft person of the character described in the section. 
Qubfv r. Bvdea . . . 2 H. W., 456 

12 . Information on which Ma- 

gistrate may act — Information showing that a 
l, reach of the peace is imminent — Order to furnish 
security for good lehanour for three gears — Arrest 
of accused — Inquiry as to truth of information — 
Proof of information — Statements of persons not 
called as icitnesses — Criminal Procedure Code, 
1SS2, ss. 112, 114, 117 . — Conversations out of Court 
with persons, however respectable, are not legal or 
proper material upon which Magistrate should adopt 
proceedings under s. 107 or s. 110 of the Criminal 
Procedure Code. The information to be required by 
a Magistrate, before issuing an order under s. 112, 
may to some extent be of a hearsay and general 
description ; but when the party to whom the order is 
directed appears in Court in obedience thereto, the 
inquiry must be conducted on the lines laid down in 
a 117. It is not because a man has a bad character 
Hint he is therefore necessarily liable to be called 
upon for sureties of the peace or for good behaviour. 
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— c.,?:' : nue.f. ~ ’ — run, ‘timed. 


svm.’ to have hart shdut, or of votorionriv had livilt- 
i cod or ww* a dv.igirwiv charm Ur. Hat w hen ‘lip 
t vidincciias cntinly i’i n jyrepu's favour, ami showed 
him to bo of v \pi Urn* rh-irart, r ami in e v cry respect 
cf r.Vrary to llic sort of perron ao ain't whom the src- 
tton tins dirvcted. to apply it# piv v irion* to him on 
a v.uvk nud unsupported ihatro of mischief hi fire 
Vtcs foroL-n to the intentions of iliO lip-.'islattm', and 
rot only ilhctsl, Vat opprifriir. Is mr mattfr or 
■jitr rrrixtos w HamU'OOJM rs Ajimj.p 

[24 W. R., Cr., 37 

16, Evidence of general bad 

character— CrrVstn »/ Pr verdure Chile. 1S72, ' 
j, — p sens eons ieted by a Magistrate of tiie fir st 


to find security for cco i Min Sour, as a protection to 
! the public ajain-t a repet it !■ n of -prims# hv them it: 
which the safety of property is menaced and not th J 
sermity of the pirsm alone is jeopardised. Where, 
Uiuefore. the o\ ids nee adduced before the Magistrate 
did not <i.ou that a poison was "by habit a robber, 
limist-breakei, or thief, or a ri ceil or of stolen 
property, knowing tiie Mine to bare been stolen.” but 
shooed only that lie had been guilty of acts of 
tiolei re,- He! J tint the Magistrate could not, under 
s. rot of Act X of 1S72, order such person to furnish 
Sicnrity. Observations regardinn the eiidruce on 
which the procedure if s. 30f> should be enforced. 

Eufjir-ss r. Kaivau . . I. L. R., 2 All., 835 


<in«ef dUhoue-tly receiving stolen propaty. He 
confess'd on biatrial that he imd twice pm iousli binji 
convicted of theft. Held, with toine hfsitntion. that 
there was ividuicc a# to guurnl charactir adduced 
before the Mnsistmto which justified liiui in dealios 
with I’ wilder s . 103 of Act X c-i 1ST- Em- 
n;rjs r. Pautau . I. lu R„ 1 All., GG8 

17. — - - Evidence of bad character — 

Criminal Procedure Cede. PCI, s>. 296, 207 . — 
Previous com ictious for a simple breach of tiie peace 
were cot suflichnt to justify a Magistrate in demand-, 
itig security undtrs. 2PC of Act XXV of 1S01. A or 
w,i« ripute that a ptrson wa# one of tiie lenders 
of n gang of petty bullies and estertioners sufficient 
to justify a comictiou under s. 297 of the same 
Act. unless in addition it was shown that lie via* of n 
character so desperate and dangerous n« to render Ids 
release, without security for one year, liazaidous 
to the communitv. Qvr.t » r. Misuse Lail 

[A K. W., 117 

IS. Record of previous convic- 

tions — Criminal Procedire Code, ISbS.ss. 110, 117. 
cud 11 $.— The object of taking security for good 
behaviour from a pi re- a is solely to secure his good 
behaviour in future. ’1 he mere record of ires ions 
convictions, on account of which tiie person lias 
undergone punishment, does not satisfy tiie leqnire- 
nmits of »«. 110, 117, and US of the Code of Criminal 
Procedure (Act X of 1SS2). and it is wrong io me 
tiuse proiisious so as to add to the punishment for 
past offences. Is Jt£ P.aja vat.ai) llrssiiy Sum: 

[I. E. E., 10 Bom., 174 

19. Criminal Peace - 

dv re Cf.de ( Act X of-lSSSJ, ts. 110, 112.— The mere 
fact that a pirson from whim security is required lias 
been prciionslv convicted of offeneesnsrninst properly, 
is not sufficient to justify proceedings under s. 110 of 
the Code of Criminal Procedure, unless thcie he 
additional ei idence that tiie person complained against 
has doue some act or resumed avocations indicating 


21. Person convicted and pun- 

ished for theft — Form of ordei — Cede of ( rnai- 
ti-f Piocedtt ie (Act X cf 1S72J, ts. SOI, SOS .— An 
accused person via* convicted of theft and sentenced 
to two years’ rigorous imprisonment, and was fnithii 
ordered to enter into his own u cognizance for 1130 
and find two suietiis, each for a like sum, for his 
crod behaviour for one year after the term of his im- 
prisonment imd expired; in default to suffer rigorous 
imprisonment frr one year. Held that the latter part 
of the order was bad, and that tiie Magistrate should 
have proceeded under the provisions of s 301. ei. 2, 
of the Code of Ciimiual Procedure. Empress v. 
Fart, if., I. L. 1!„ 1 All., 666. follcwcd. Taw:/. 
Mandaj. t. ITui) Kabigau I. Ii. R , 8 Calc., 215 

22. Inquiry as to necessity for 

security — Criminal Paced V re Code, 1^72, s. 504 
- Povrtr of Se'siont Judge — Jurisdiction of Sing n ■ 
irate. — A Sessions .fudge hail no power under Act X 
of 3S72, s. 301, or any of the preceding sections, to 
decide ns to the necessity for taking security fo; 
good behaviour, or, without inquiry, to pass orders as 
to the nntme of the sicnrity to he furnished, or ns to 
the time it is to remain in force. The jurisdiction as 
to the necessity was in the Magistrate, and after 
sending tiie accused to the Magistrate under s. 504 
the Sessions Judge was fundus officio. Queen t. 
Gcngauam Potoae . . 24 W. B,, Cr., IO 

23. Form of order— Criminal Pro- 

cedure Code, JS72. s. 207 — {•nrcties—Order for 
deposit in cash. — Where a person, under s. 297 of 
the Criminal Procedure Code, is ordered to provide 
security for his goed behaviour, tiie order should, 
under s. 300, state the number of sureties required 
from the defendant. The object of the law as to 
security for good behaviour is that sureties shall be 
responsible for the good beliav iour of the person called 
upon to provide security, not that a deposit be made in 
cash. Queen r. Enro Beesh - . 2 H\ W,, 295 


on his jiart an intention to return to his former 
course of life. In the matteii or the petition of 
IfATOATt Am . • ■ lb. R., 12 Calc., 520 : 

20. Person guilty only of acts of , 

violence — Cr ioSc.nl Procedure Code, 1S72, s. SOS. ■. 
—Held, tiiat b. 50C of Act X of 1S72 solely relates to 
the calling upon persons of habitually dishonest | 
lives, and in that sense “’desperate and dangerous,” 


24. — — — Order for deposit 

in cash — Secunfp-hond . — An order requiring persons 
to deposit cash in lieu of entering into a load as secu- 
rity for their future good behaviour is bad in law- 
Empress r. Kaea Chand Dass 

[I. Xi. R... 6 Calc., 14: 6 C. L. R., 12S 
Contra, Qeeen e. Kiiistenpko Eor 

[7 TV, R., Cr., 30 
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SECURITY FOG GOOD BEHAVIOUR 

25. Statement of groan da for 

order— Op/teriottlg teeomplw nil ort/ri — Inal 
out Fraction t de 1572 t W*-On» requuitiox 
from tit Ili^h lou i. a Msgu'rate is bound to slate 
tie groan » upon which be fixed tie amount ef . 
tccuritv \ perron from whom aeeunty foe gcol I 
bebaeiouT i« demanded ihould lure a fur chance 
sfloroed him to comply with tie required cooditsoca of 
security Kurins r Didib Mkci* 

[L K 51, 2 Calc.. 384 1C.L IL, 85 ! 

23 Order for surety to pledge j 

rights in land— Ulejal order— An order by a 
ilmiitrste requiring security f t c°ol Ichii wnr 
which d rected tbit the iirtty should pledge all Lit 
proprietary nghj in land with H200 *ti held to be 

illegal. Qcxas • (Jxssi . . 7N W„ 249 


27 


- Deference to Sessions Jadgo 


for conflrmatlon of order \ifien person is 
nnabl“ to give security— tnn ail Proetdtn 
Code (At! I oflbSS) s» 110 123-'t*femeal of 
groandt for order The Vunni JuJge,in ecefirtniog 
* K e order of a XIa*m*.e under a. 1S3 of tL« Coda ( 
of Crnsitial rrwtdare in rrgirj to the impruonmeot . 
of a perron in consequence of hu bemg unable to ! 
fcnu.h then cesury •eeunli u bound to find a special 
(mind n w h ch the order u passed. harlrg t penal 
referee ce to a 110 of that Cole It u cot snSment 
where he only find* In general term* that It >• Tor the 
■ctereits of the ccmtnumty >t large thst neb peeaon ] 
should be bennd once to be of good behanour 
bxun las Jox r Qcss* Kurxrss ( 

[L L. B, 27 Calc, 658 j 

28. — Order with arbitrary con 

ditton Imposed — OiwiimI Procrdart Code 1 
1872 ii 60o 5 It, — £ ■retire — In making an order I 
for aeeunty to Veep the peace under a. IOo Criminal 
Procedure Cal* IS 2. a Magistrate had no nght to t 
impose an arb trary condition not essential to retrain | 
a party from the mlnagiment of the law, ij. i 
condition requiring tie accuied tofnrnuh tan sureties, 
being perroni ef respectability and snbatauee. 
related to him, and ret dug within one uiCeof lus house. 
Tie ground on which a Mig-itrate baa power to re* 
faro to Kcept any suretr under a. 516 mart be a 
rail! anil r eawuable ground Is Im ainil or 
tb* iiuiioj or Nxuxrs Soozocdhk 

[22 W E,Cr.,S7 


, . . T ; ho roo£tion« and 

huntatxan eaa be imporodnpco perron, ordered to 
pee aeeunty under a IIS of the Code Is m 
XXITXU or Jhojsx Scgb r Qzns bars,., 

[DUB, 24 Calc, 165 

r-s 

1 


SECURITY FOG GOOD BEHAVIOUR 

Mill Mfi. • 

ground that he Hera at a dt»tan.ce from the aetuifd 
Arraus 111 Litis r. Eursru 4C.W. K.707 

31, — —Object of demanding *»eu 

nty — fn* mil Procedure Code ( let Xof 18S2), 
tr 110 it Jr 7 . — Ihecretteo of Hag tint ! «« acre fl- 
ing er rrfreitj uri.'in tendered — The objf*t o' 
requiring ar runty to be of pood betas icor b rot 
to obtain trees re for the Crown by the forfiitcre rf 
rreegoixanecs but to ic.nre that the particuar 
aerated perm ahall be of good behariour for IU 
time mrttionrd m the order It it ti err 'ore rr*M>- 
aile to expert and require that the aorrtw. fo le 
tendered tbould net he aunt e» from such a iTstiore 
aa wo- Id make it unlikely that lb»y roroli rirrciv 
any control over the man for whom they were wCin; 
to stand svrstr In tie matter of Hr feta ***/ 
A arena Sooloddiee 22 IT 2f, Cr« 37. not MWi 
Qciu Eurirai r Raatv llxxnsn 

[LL.E,20 AG, 208 

32. Oitlerfor aecnrity andimprf 
aonmont in default— Illegal order — Cr m** 1 
Croatian Cede 1SS1 11 2K 301 IVherea Vag-a- 
trate rrfuired »erun*y from perroua for thefc g«d 
behaeiour. under a. 23i> of the Cnm nal Prorela** 
CoJe, and in defaal* arotmerd them to aix jooatV 
tvwouj impnroomnit ,— Held that the order v»* 
illegal, a. Ml repairing that they thonld be (era- 
suited to pnwei until thry furnuh the aeenntj 
demanded. In filing the amount of aecurty tie 
Magutrate ihould not so bryoed a turn for wt-cb 
there la a f.ir yrobabUity of the drfendxnU boag 
able to find aecurt y Asoxniocs 

[4SIad,Ap,47 

33 — Cnmtool Prooe- 

Jare Code fMI XoflSS3J t 118— i/.el Cnrfe 
roarer of taler/, nan trim He amoaat of omrJj 
at rmrorr-JIyiilri/r'i dwretiea. fjere iJJ V 
— A Magutrete crelered tie accrued to execute a 
bond for I’SOi for ku gorel behariour for one ye“ 
and to furnuh two inert ire for tie like amo*’ 1 * 
The acruwd faded to fnrm.h the required at car,' 
and was aent to pi-ron. The High Court, bong ® 
opinion that the amount of lie repaired aecuntj 
ill nnwire and that the Ifagwtrat* tad K* 
exeraaed a proper dueretioa la the tea’ ter inter- 
fered In the nmuf cf IU riumu! 
and reduced the isunuL Qctu ExiiHX 

[I. I>. XL, 18 Berta, 373 

34- Power of Magistrsto to 

cancel eecurity bond ones accepted— Cr**»* 
nal Traced an Code (Act X of l*S3j, ot P20.12S 
12a.— When a surety efiaej by a perron far f®“ 
bebanour ill once been areepted. a Jlrorutrate b» 
00 power subsequent! v to cancel the *Tnr.:y--«»‘> 
though he muht be of opinion that such surety “ 
an untt prrsen. ElfPXISi * KiX Lit ACBXSJXX 
[iaw.N, S34 
35 — Second order for security 

withoOt farther proof— Criminal Traced trt 
Code 1 Sit, Ci XIX.— W here s perron it confined,' 3 
default of (ruing aeenmty for h>» good behafvwr, 
under Ch. XII ct the Cod» of Cnmiaal Procedure, 
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SECURITY FOR GOOD . BEHAVIOUR 

— continued. 

a second security cannot be demanded after the ex- 
piration of tlie first term of confinement, except on some 
nevr proof of bad livelihood, or that the person is not 
capable of following an lioucst calling. In he Jus- 
tvunt Singh 

[1 Ind. Jur., IT. S., 301: 6 W. R., Cr., 18 

See Mahomed Abdud Baei r. Empress 

[4 C. W. 1ST., 121 

30 , Further proceedings under 

s. 110 of Code of Criminal Procedure— Fresh 
information— Accused person — "Discharge ” — Cri- 
minal Trocedtire Code, s. 437. — A further inquiry 
cannot be made into the case of a person against whom 
proceedings under s. 110 of the Code of Criminal Pro- 
cedure have been taken and who has been discharged. 
If it be considered by the Magistrate that it is neces- 
sary to institute further proceedings, he is competent 
to do so under the law on fresh information received. 
Proceedings under s. 11C cannot be regarded as on a 
complaint, nor can they be regarded as a case in which 
any "accused” perron has been discharged ; {or the 
terms “accused person ” and “discharge” in s. 437 
of the Code clearly refer to a person accused of an 
offence who has been discharged from a charge of that 
offence within the terms of Ch. XIX of tho Code. 
QcEF.N-Eurn.Ess c. Iman Mondat, 

[I. Ii. B-, 27 Calc., 662 

37 . . — Form of security-bond— Cri- 

minal Procedure Code, 1S61, ss. 303,300 — Forfei- 
ture of bond. — Where sureties who were required to 
show cause, under b. 305 of the Code of Criminal 
Procedure, why the bond executed by them should not 
he put in force, foiled to establish hy evidence the 
statements which they made, it was held that the order 
putting the bond in force was a proper one. Per 
Pheab, J. — Although the form of security -bond given 
in form (F) of the appendix combines two bonds, — 
namely, one for the principal and one on the part of 
the sureties, the .provisions even of s. 300 would 
be complied with if these two bonds were upon two 
pieces of paper instead of one. In the matter op 

> the petition op Brindabun Chundee Pass. In 

THE MATTER OP THE PETITION OP TABINEE CHURN 

Mozoohdar . . .19 W. R., Cr., 29 

38. Procedure — Power of Sessions 

Judge after acquittal — Information to Magistrate 
as to talcing security from accused. — If a Sessions 
Judge he of opinion that a person acquitted by him 
■ought to give security for future good behaviour, 
he should discharge him, and inform tho Magistrate 
of his opinion that security should bo taken, leaving 
the Magistrate to take the necessary stops for that 
purpose, and the Sessions Judge should not send 
the party iu custody to the Magistrate. Keg. r. 
Byha vat, ad Subjim . - .1 Bom., 91 

39.. — Suspicion — Pro- 

duction of tcilnesses — Pail. — A person against whom 
proceedings for bad livelihood have been taken is 
entitled to have embodied in a charge the precise 
matter which the Magistrate considers established 
by evidence against him. It is not sufficient to 
say generally that there is suspicion. He should be 


SECURITY FOR GOOD BEHAVIOUR 

—continued. 

asked to produce his witnesses or offered assistance 
to procure their attendance. He should be admitted 
to bail. A Magistrate is not competent to refuse bail 
unless tbc law sanctions such refusal. In the mat- 
tes of Kookor Sing . . 1C.L. R., 130 

40. Criminal Proce- 

dure Code, 1801, s. 296 — Examination of witnesses. 
— Jn proceedings taken against a person to obtain 
security for good behaviour under s. 296 of the 
Criminal Procedure Code, the examination of the 
witnesses must be taken in the presence of the accused 
person, who should be permitted to cross-examine 
them. Queen tv Shunkur . 2 H. W., 406 

Queen r. Nursjngh Karain 

[2 B. L. R., A. Cr., 7 note : 10 W. B., Cr., I 

Maohan Mira r. Chamman Teei 

[2 B. L. B,, A. Cr., 7 : 10 W. R„ 46 

41. — — — — - Opportunity to 

accused of cross-examining witnesses and calling 
tcilnesses.— In an inquiry under Ch. XIX. of the 
Criminal Procedure Code, 1861, it was held that the 
defendant should have an opportunity of cross-exam- 
ining the witnesses produced against him, of making 
his own statement, and of calling witnesses on his own 
behalf. Anonymous . . 4 Mad., Ap., 23 

42. Evidence — Pre- 

vious trial for dacoity — Criminal Procedure Code, 
1801, s. 296. — Where a person was adjudicated to be 
a person of notorious bad character, under s. 296, 
Code of Criminal Procedure, after having been tried 
for dacoity, it was held that the evidence taken in the 
trial for dacoity Bbould not be used against the 
accused with reference to the accusation under s. 296, 
which evidence should be tuken immediately. In 
the matter pr Bojoni Kant Bhoomick 

[13 W. R., Cr., 24 

43. Criminal Proce- 

dure Code ( 18S2J , ss. 11S and 123 — Power of 
Sessions Judge to remand — Taking further evi- 
dence — Conditions and limitations imposed upon 
persons required to give security. — Under s. 123 of 
the Criminal Procedure Code, a Sessions Judge is not 
competent to remand a caso for farther inquiry. Snch 
evidence as he may require ho must take himself. 
In the mattes or Jhojha Singh r. QuEen-Em- 
bhess . . . I. L. R., 24 Calc., 155 

44 . — ~~ — — — . Criminal Proce- 

dure Code ( 18S2 '), ss. 110 and 117 — Transfer of 
criminal case — Criminal Procedure Code, s. 326 . — 
Where a Magistrate instituting proceedings against, a 
person under s. 110 of the Code of Criminal Pro- 
cedure has “ acted ” within the meaning of s. 117 of 
the Code, no order can bo made subsequently under 
b. b26 of the Code transferring the case from his 
Court. In the matter or the motion op Gurdab 
Singh .... X L. R., 19 All, 291 

45. Sentence of impri- 

sonment — Criminal Procedure Code, 1861, s. 296 — 
Illegal direction. — A direction annexed to a sentence 
of imprisonment, under e. 448 of the Penal Code, 
that the convict be brought up at the expiration of 
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— concluded I 

the sentence 1 1 « rder (fat i e n ay Rive wnriir tor 
pood behmio ir for the period of on? year reversed 
»» not bn - i tlonzed l s u JO » of the tnmmal 
Irocedure lwl ] io c KaiSHTAtt BATCH Oai 
eatai> 3 Bom., Cr, 39 

49 - Crt«'»ot Prtre 

Jure CoU UsiSj «» J1S 131 Sll itk 1" J#n 
^<l XLl I— ‘'tern tjJorgoollthatuw—lotTtt 
h»» of )t pit-t- rft tore <f lord -Mode «/ 
proving r I on — Where a perim has riven •» 
<rc inty boil iiodT a lia of lie 4 ode of trimiinl 
Pr<K.ednn> for tl e S<Ki I bcl s» io ir of arotl er and the 
principal I limp the term for which the Lon 1 it m . 
force it cornicle l f a off ice pitmhalle with 
t ni ni>»uci t the ] n-daeti n f tl e c« nriction an l j 
if ncccttirt of ] root of t (entity >f the principle | 
it sntliciei t etui nee np,n whrl lhe lilt. let rate u 
Mltl onW to ii« i ot ce to the mrxty under • ill 1 
of tl e t-oal t { tl w tim *bv tl e prnalty f the 
bon la O 11 io lie pin 1. In enrh a roue null the I 
snntv t ah w nh*t esnje I e c*n It n not incno I 
Irellt on tl Mae a-rtte ti re immiontbe witnraaet 
on nl * videice the prinrijal n»j convicted and 
proeii ally to re-tr tl r c»«e »,iin»t the principal 
Qter\ Ijiphesj r Man Moiiat Lal 

II li IL» SI AIL, 80 


SECURITY FOR FAST LOAN 

Stt Bate o» Bexoal 7 B L E , 653 


1 Gexreal Cuts 
3 Cmitai '’estetce 

3 CUMULATIVE ^EXTESCES 

•1 Fits 

3 IUTMaoSMEXT . , 

(a) Inrei osjiejt orvi Bltt . r 

(*) Iktbij 1TMETT A5D PrxE 
(c> InmisoxMEST rx Dmrtt 0 ? 
Fixe 

f SEXTEXCE ATT EE TREVIOUS COTTIC 
TIQX 

7 e OlmVT CoartJiMrai 
^ 'IHASSPOETAIIOS 
** WntEMso 

1ft Powee o? High Com *s to Sis 
texces . . 

(a) Geseeailt . . 

(*) Esoasoevest 

fe) JlJTJOiriOT , 

(■f) Peters al 


SENTENCE- 

irt Cases rvr*B AteeiL ix Cxnt 

Cuts— A cts 

ice ArriAt i> Ceiwixal Cases— Ca 

vital Pbocedphe Ioms 

[LUR.,0 Calc., 613 
L UR., 2 AIL, 53 
14 W, R , Cr, 18 
IN W„ Ed. 1873,302 
IB UR,A.Cr,3 
3 Bom , Cr, 15 
7 Bom , Cr , 35 
I. U R . 18 Calc , 703 
I. UR, 20 Calc, 637 
I L.R, 20 Docs, U3 
Str tens Act (XX \t or isco) 

(L U R., l Bod, 303 
5 Sfjtd, Ap, 2 
ie# CovrEX.Amt— CmwiSAt Cases— 
fos Loss or Isjrcr caused *r 
Oitetce 2 C UR, 807 

[I U R.. 22 Calc , 139 
L U R . 19 Mad, 23S 
if* CovrETiATlOT-CRtviSAL Cases— T o 
Accrsto os Da, vassal cy tourutn 
12 C L. R, 807 
I L. R, 21 Calc, 079 
I. L.R, 22 Calc, 689 
L U R., 18 AIL. ®d 
I L. R , 19 AIL, 73 
See Cases csdeb Fise, 

Set JccGMEST— CRIUIXAL CASES 

S L.R.,21 Calc, 121 
L. R., 23 Calc , 802 
fee IrATXTETATCE, ORDER OV C» Vt*lb 
Coobt AS TO .0 Bind, Ap, S3 
TL UR., 8 Mad, 70 
a. U R, 0 AIL, 210 
L U R, 22 Calc , 201 
I UR, «0 Mad, 3 
I UIL.S5 Calc, 291 
See fatsos ft 7 R ora Cr, 31 

[7 W R, Cr, 38 
See LEroevArotir ^evooss Acr IS'3 
» 2J . LUR.1S All, 203 

See UiTonvATOsr Schools Act IS 0 ’ 

[L LB., 20 AIL. 158 150,180 
3 C. XT. N, 678 

r. u n, 2i Att, sai 

See Ftvrtw-C*rviTAL Cisrs 

l47fina,Ap,i4 
6 Mad, Ap, 18, 20 
O Mad, Ap, 8 
BUR, Slip Vo L, 4S6 
LLE.14 Calc , 42 
See Tetisiov — CannsAL Ca*ES— Com 
vitvi XT L U K, IB Bom-, 680 

See Cases rxurs Rinsios— CsivtxiL 
Cases— Settexces 
See Cases ctdee Warms, 
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- Alteration of— 

See ArrEAX vs Criminal Casks -Prac- 
tice AND PROCEDURE. 

(I.L.B., 8 AD., 120 
1. 1>. K,, 23 Calc., 875 

See Sessions Judge, Jurisdiction or. 

[5 Bom., Cr., 22, 24 
1 Bom., 139 
I. L, B., 18 Bom., 751 
X. E. B., 18 All., 301 

— Enhancement of— 

See ArrEAi in Chimin ax Cases— Prac- 
tice AND PROCEDURE. 

[I. It. B„ 18 AIL, 301 
I. L. B., 18 Bom., 751 
I. h. B., 24 Calc., 316, 318 note 
I. L. B„ 22 Bom., 781 

See Criminal Procedure Codes, s. 3S0. 

p. It. B., 4 Bom., 239 

Sec Magistrate, Jurisdiction of — 
Powers or Magistrates. 

P L. B.. 1 Mad., 54 

See Sessions Judge, Jurisdiction or. 

[4 Mad., Ap., 2 
5 Mad.. Ap., 1 
1. 1,. B., 18 Bom., 751 
I. L. B., 18 AH., 801 

of death. Confirmation of — 

See Criminal Procedure Codes, s. 376 
(1872, s. 28S). . LL.E.,lBom., 639 
[19 W. B., Cr., 67 
2 C. W. 1ST., 49 


1. GENERAL CASES. 

1. Obligation to pass sentence 

on conviction — Duty of Magistrate-— Where a 
Magistrate convicts a person of an offence, lie is 
bound to pass some sentence, if oniv a nominal one. 
Anontmous . . . . 4 Mad., Ap., 66 

2. — — The law gives no 

discretion to a Conrt which comicts of an offence to 
award or not the punishment provided for that 
offenco in the Penal Code. Dewan Singh r. 
Queen-Emtress . .1.1,. B., 22 Calc., 805 

g. Principals and abettors— 

Abetment of same opence committed as principal , — 
Persons punished as principals cannot also be punished 
for abetment of the E-une offence. Queen r. Jeetoo 
Chowdrt . . . .4 W. E., Cr., 23 

Queen t. Eamnarain Josh . 4 W. B., Cr.,37 

4. Registration Act, 

1866, s. 04, Abatement of offence under. — finder 
s. 91, Act XX of 1866, an abettor conld bo punished 
more severely than his principal could be Queen r. 
GorAL Prosaud Seen . . 8 W. B., Cr., 16 

5 . Ground for passing lighter 

sentence — Difference lehveen opinions of Judge 
and, Jury.— A difference of opinion between the 

VOX. V 


SEISTTEN CE — continued. 

1. GENERAL CASES — continued. 

Judge and the jury is no ground for the Judge 
passing a lighter sentence than he would otherwise 
have done. ( Per Jackson, J.) Queen r. Ghoxaic 
Mcstuffa . . . , 3W.R, Cr., 29 

6 . - - - Ground for mitigation of 
sentence — false evidence. — Discussion as to the 
extent of punishment to be passed on certain raiyats 
who, in a case of criminal trespass brought by an 
indigo planter, falsely swore that cotton, and not 
indigo, had been raised on the land in question daring 
the past year. Punishment reduced. Seton-Ka.hr, 
J., would havo reduced the punishment still more for 
reasons given. Queen r. Dhubrani Dutt Kai 

[8 W. B , Cr., 7 

7. — Punishment for escape from 

custody — Renal Code, s. 224 — Additional punish- 
ment.— The punishment for escape from lawful cus- 
tody (s. 214) in a case in which that is one of the 
offences of which the prisoner is com icted, must be 
“in addition” to any punishment awarded for the 
substantive offence. Queen r. Dhoonda B no ova 

[8 W. B., Cr., 85 

8 . — — False evidence — Simple mis- 

statement. — A deliberate misstatement made in a 
Conrt of justice, whether it tends to endanger the 
life and property of others or to defeat and impede 
the progress of justice, is notan offence which should 
be lightly passed over ; bnt for a simple misstatement 
from which no such inferences can be drawn, a com- 
paratively light sentence will suffice, particularly 
where the prisoner pleads guilty, and throws himself 
on tho mercy of the Court. Queen r. Gurjoon 
Aheee .... 7 W. B., Cr., 37 

9 . — Voluntarily causing hurt — 

Sentence by Subordinate Magistrate — Causing 
grievous hurt. — Where a District Magistrate an- 
nulled a conviction passed by a Subordinate Magis- 
trate (first class) of voluntarily causing hurt by means 
of an instrument for stabbing, cutting, etc., under 
s 324 of the Penal Code (an offence cognizable by the 
Subordinate Magistrate), and directed the Subordinate 
Magistrate to commit the accused to the Conrt of 
Session for trial on the charge of voluntarily causing 
grievous hurt by means, eta (a charge cognizable bv 
the Conrt of Session), the High Court annulled the 
order of the District Magistrate, and restored the 
conviction and sentence of the Subordinate Magis- 
trate. Reg. r. Hanmapa bin Maxapa 

[7 Bom , Cr., 37 

10 . Taking illegal gratification 

— Order to refund money. — In a conviction of taking 
illegal gratification, a simple order to refund the 
money taken is not a sufficient punishment. In Thb 
matter op Hum Laix Chuttopadhxa 

[16 -W. E., Cr., 74 , 

11 . Kidnapping — Maximum sen- 

tence. — The maximum sentence prescribed for the 
offenco of kidnapping should only be awarded in a 
case of tho most aggravated nature. Queen v, 
Bhoodbea . . . 8 W. B., Cr., 3 

32 <3 
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SENTENCE— eoa/iaaeA 

X GENERAL CA«E3— eoafiimsJ 

12 Measure of punishment— 

J/er*r — Severity of unteve lithgaUon of— 
Where a pnsoaer convicted of mnrder again it the opi 
n on of the asscssun was sentenced to transportation 
for t fe the High Court reduced the sentence to tea 
years’ ngorous imprisonment, remarking on the 
•event) o' the Penal Code and on the necessity of 
a<Imini«teriDg it «o as to make it apply to the vanoui 
gradations and decreet of crime in tbn tonntry 
Qrtts c Holms Artr 7 TV R, Cr , 47 

13 — l’.aft — Cirrsw 

itanret for couuderation —The measure of punish 
ment in a case of rape should not depend on the social 
position of the party injured bnt on the greater or 
let* atrocity of the enme the con d net of tbrcnminal 
and the defenceless and nnprotcetcd state uf the 
injured female. Qtrxsy y jHtVTtn Nosnro 

[8 W XL, Cr i 59 


14. - 


15 


ti ng sri t\ 


- A’io(i«7 and an 


lawful aitemlly Afray —Where tbs erldrace 
rase fa led to establish anything like an unlawful 
asscmhly the conviction was reduced from noting and 
being members of an unlawful assembly to one for 
affray although (mesons hurt from which death 
r united was earned to one of tlie persons The 
insufficiency of th# punishment allowed by the law 
in case* of affray pointed out. Qrnjr Pnnoun 

Musxb J3WE,Cr,72 

16 — • — Bentoneo on alternative 

finding— Pewol Code $ 72 —An alternative End 
lag is perfectly legal The sentence ahonld be as 
provided by s. 72 Penal Code Qrrrs r Taantz* 
Wm* 7 W B, Cr, 13 


17 - 


- Contemporaneous s 


tenee a.— Coo Uniform eons senteocei are not rnstl 
fied by the Penal Code Qrrirs * Bosun Cncirra 
SlEC ** 3W IL, Cr, 13 


IS — - — — Sentence under 

£T 1 s1 CB i‘ a ^ d C^‘ r A^ tf ' a \ taU ’- X •™»«™ 

tender the Penal Code and al» nnder a special law In 
rwpect of one and th. same offence is UU-gaL Qrzis 
6 N TV. 49 


t Hreitrv An 


ID - 


»a for offence, and order for «rr«nt»/or VoTd 
teAavioar— When a convict on of an offence i/roo- 
temporaneooi with an order for taking aecnnty for 
good behaviour the sentence for the suhsWir. 
riTence is to be Bnt earned out and the per**, to be 
toned then brought up for the purpose of bon* 
tomnd. Quia r Sbo*A Digzi " 


SENTENCE— eoafi nnei 

1 GENERAL CASES-ee«/r».id 
A Pcssiont Judge has no p's'rT to declare that a sen* 
tenee shall run from a period prior to the conviction 
Qcrzwy But Sit it . . 4 N. TV., 8 


[24 TV E,Cr„13 


21 . - 


Corain en cement of eentenee 


where appeal Ig brought— Date of c< 
to jail — At her* on the appeal of Governm nt an 
order of acquittal a act asi le and aentenr* passed, 
that vcntei ce will commence to run from the date of 
the committal of the accused to jail and cot from the 
date of their arrest or of the sentence cm the appeal. 
Eirnrjj* JUutodi . . 0 C. Z*. It, 349 


to gtet meant of appeal — Where a Jlscu'raU after 
acntcncine two prisoners to separate terms of lmprucsi 
ment, admitted them to hail, in order that they might 
hare the means of appealing — Held that such ad- 
mission to hail did not make the previous sentence 
one t commence at a la tore time and consequently 

file aL Thecnnetit kuhenClumder HXntlackarjee, 

SSL U , A Cr.SO 12 II Jt , Cr, 47, distm 
gnished Is m junn or Onor hm< 

[7CIs.IL.303 

1 Sentence Imposed in British 

India postponed till expiry of a sentence 
Imposed in Mysore — Cr, mi nal I'rocrJtre Code 
fJSWJ. • 11-Touer of 3fao,itrote -It is compe- 
tent to a Magistrate in British India to pass asm 
tenee which should take effect after the expiration of 
a sentence mil j mre. Qmtx EifTHtsst- V*-vsati 
SAKJ rm I. It, H, 20 Mad, 444 

24 Order for punishment on 
contingent failure to perform work— An 

S1U ofH59, e 2 —An order cf ailsgutrste passed 
under a 2 of Act XIII of lbK) " that the pnsoaer 
should work for a certain period, and in case he failed 
to do so should suffer rig crons impnvmment for one 
month, ” annulled as to the latter part, the Magistrate 
having no power to make aneh an <wder until the 
failure Lad occurred and been proved before him. 
Pzo e Join set Bate 4 Bom, Cr, 37 

25 Sentence under repealed 

Act — Cattle Trrtpati Art,, III of 1957 and 1 of 
1971. — Connction under trrosj Act — Where a 
prisoner was properly convicted on the evidence of 
L legally seizin, cattle bnt was sentenced under the 
old law (Act 111 of IS-5/) when the Act had bw® 
Repealed by Art I of IS" l, the High Court declined to 
interfere with the sentence as the latter Act was m 
force at the time of tho conviction and sentence and 

no injust ce bad been dene MonnsNaTH e. Er«“ 
Moacy Gnosat, 16 TV. K, Cr, 12 

28 Sentence of pen 3 l servitude 

— The punishment of penal servitude is only appli- 
cable to Europeans and Americans. Qexxv Fieraas* 
r Dona Barova LL.R, 19 Mad, 433 

27 — ■ ■ - Bagging sentence before 

judgment— Cn si. »a I Procedure Code ( Act X of 
1SS2J „ 355 357— A sentence which has been 
passed or a direction that an accused be set at liberty 
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SENTEN CE — continued. 

1. GENERAL CASES — concluded. 

which 1 ms been given at ft sessions trial before the 
judgment required by s. S67 of tbo Code of Criminal 
Procedure, 1SS2, has been written, is illegal Queen- 
Empress t. Hargobind Singh 

[I. Xi. B„ 14 All., 242 

28. Imposition of non appeal- 

able sentences. — 'the imposition bj Magistrates 
of non-appealable sentences in cases in which tbe 
facts are sucb as to render it very desirable that an 
appealable sentence should be passed, disapproved of. 
Jatea Shekii r. Re AZAT Shekh 

CL h. It, 20 Calc., 483 

2 CAPITAL SENTENCE. 

29. — Sentence on conviction of 

murder — Sentence of death or transportation.— 
On a com iction for murder, the ouli punishments 
that can legally be awarded arc death or transporta- 

, tion for life. Queen t, Bani Doss 

[14 W. B., Cr., 2 

Queen r. Jam at. . , 16 W. K.,*Cr.,75 

30. - - - — - — Discretion of 

Court as to punishment after conviction of murder . — 
The law ghcs.no discretion to a Court which coniicts 
of an offence to award or not the punishment proiided 
for that offence in the Penal Codo. When comictiug 
of murder, the only disci ction which the law allows to 
the Court is to determine w hich of the tw'o punishments 
prescribed should he awarded, regard being bad to tbo 
circumstances of the particular case. Dewan Singii 
i . Queen-Empress . L I>. B., 22 Calc., 805 

31. Duty of Magis- 

trates. — Judges must not shrink from doing their 
duty, and they are bound to pass a capital sentence in 
a case of murder when they believe tbe eiidence. 
Queen v. Sum Narain Paeodhek 

[7 TV. B., Cr., 33 

32. Justification for sentence 

of death — Convict undergoing transportation . — 
Tbe fact that except death no punishment more sei ere 
than that which the prisoner is undergoing at the 
time oi the commission of the offence can be inflicted, 
is not of itself sulheieut to justify the Court in con- 
demning tbe comict to death. Queen r. Nga 
Shoat-ue .... [19 W. B,, Cr., 68 

33. — Conviction of person under 

transportation of murder —Penal Code, s. 303. 
— Where a person under sentence of transportation 
for life on a < om iction for murder is found guilty of 
murder on a subsequent and different charge, the only 
sentence that can be passed on him under s. 803 
of tbo Penal Code is death. Quepn r Doop.jodjicn 
shamonto aiias Defjoror . 19 W. B., Cr., 45 

34 ., —Pregnancy of accused con- 

victed of murder — Suspension of sentence. — 
Capital sentence should be pronounced ona comiction 
for murder even if tbo accused be pregnant, although 
the execution of tbo sentence should be deferred till 
after delii ery. Queen r. Panhee Annex 

[15 vr. E., Cr., 66 


SENTEN CE — continued. 

2 CAPITAL SENTENCE — concluded. 

35. Suspension of 

sentence. — When a prisoner was pregnant, the sen- 
tence of death passed upon her was ordered not to be 
carried out until nfter her deli\ cry. Queen v. 
Ghubbhubnee . . W. B., 1864, Cr., 1 

Queen r. Teroo . . .3 W. E , Cr., 15 

Since expressly proi ided for by s 805, Criminal 
Procedure Code/lS72, and s 382 of Act X of 1882. 

3. CUMULATIVE SENTENCES. 

3 Q, __ Sentencing twice for same 

offence — Coni iction for two offences, one of n h ich is 
integral portion of another. — The corn iction of pri- 
soners for two offences, when the one offence formed 
an integral portion of the other, held to be in effect 
punishing twice for the same offence, and therefore 
illegal. "Government r. Laeawun Singh 

[1 Agra, Cr., 31 

37. Cases where same acts are 

the basis of two charges and convictions — 
Sentence on each charge. — Where substantially only 
one offence has been committed, and the acts which 
are the basis of a prisoner’s eou\ iction on one charge 
are the same as the acts which aro the basiB of bis 
conviction on another charge, cumulative sentences 
on each charge should not be passed. Queen r. 
Radhakanth Pauu . . 9 W. B., Cr., 12 

Queen r. Chundek Kant Lahoree 

[12 W. B., Cr., 2 

38. Conviction on several 

charges forming substantially one offence 
— Criminal Procedure Code, IS61, s. 46. — Where a 
person, though charged under different sections of tho 
Penal Code, was comicted of wbat was substantially 
but a single offence, — Meld that it was not lawful for 
the Magistrate who tried him to pass a sentence of 
imprisonment as for separate offences, under s. 46 
of the Code of Criminal Procedure, exceeding in 
the aggregate the punishment which it was competent 
for the Court to inflict on conviction of a single 
offence. Reg. r. Ganu Ladu 

[2 Bom., 132; 2nd Ed., 126 

39. Improper sen- 

tence. — Where a person, though charged under two 
heads, was found guilty of wbat was substantially 
but one offence, — Meld that it was improper for the 
Sessions Judge to record a couuction under two sec- 
tions of the Penal Code, and thereupon to award 
a punishment of two years’ imprisonment in excess 
of what tho law prescribed for tbe offence committed. 
Reg. c Zoba ICarumg . 4 Bom., Cr., 12 

40. Acts constituting offence 

founded on one continuous transaction — 
Sentence for principal offence. — Where the acts con- 
stituting tbe offence are founded on one siuglc tonti- 
nnons transaction, sentence should only be passed for 
the principal offence. ANONTMous 

[6 Mad., Ap., 47 

12 Q 2 


Tot. V 
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SENTENCE— coat laaed 
3. CUMULATI1 E SENTENCES — ec»fi«wl 

41. Act coupled with Intention 

— tone net eonetilntmj a in, greet offence — " here 
the act of au aceastd person, coupled with Ln inUn 
tion ct knowled t c, fonititntes m graver (ffenee, the 
circa instance that the nine act al«o answers to the 
definition of another Jess grave offence docs not 
rendiT him liable to a cumulative punishment Case 
where different statutes provide separate punishments 
for the same set, distinguished. IilG e Don Jll- 

eix* . 11 Bom , 13 

42. Conviction of separate 
offences — Cnoiiaa! Prondnrc Code, 1557, § 45 — 
Separate ten fester to fate effert aarc'ecireJ* — 
Where prisoners are convicted of separate offences, 
a separate sentence should he pissed in neb case, 
with a direction that the imprisonment in the second 
case should commence on the expiration of that in the 
first, and so cm ArOTryors 4 MacL, Ap„ 27 

43 

tenet totalre e feet nece> 

offences ond r on* section of the Ptnsl Code, the 
proper wav is to try the accused under separate 
obsT’ia) for each of the sereral distinct offences 
un 1 r the section wh ch have been clearly pruTfd 
snuit them On convirt on on each of these 
sepa ate char es a separate sentence on each eonne 
turn should be passed with a direct cm (under 
a 317 of the Crmnna! Procedure Code IS’fli that 
each should tale effect on the expiry of the next prior 
sentence Qrrss r Sobxu Govciub 

[20 W. R„ Cr, 70 
44. 3Iazmnm tern 

of {■nmeXnmt— Joinder cfchar n „.—\\\ in enVeT,oa 

who u accused of sereral cffracea of the name kind is 
tried for each of such < ffcoces separate!* bv a Sfa 
gut rate the approbate pnn shmtntwhi h inch Magis- 
tratc can inflict on him in mpret of such cffmevS Is 
not limited o twice the amount which he is by his 
owLnary jurisdiction competent to inflict lot such 
Magistrate can inflict on him for ^ cffulct th( 
punishment which he is bv hi, ordinary jurisdiction 
rmnprtMt to isflirt. J.v rnx wsrrre or Oimm 
P*I». B, 3 AIL, 305 
45 — - Conviction of several in 

stances or same offeoc8-j,,mi, ( , eente.ee 
for pnepoee of appeal -S, T „ rnt , eentenr, on e art 
c/Var.-For porposcs of appeal, the who’e punish- 
ment awarded io one person on me Inal for several 

ISf.Snf**™ utolf f«^ed as one 
scnUMe. Sent’*— That where a peraon is tned a* the 
same tims fur seven! ms^nee. of the same offence, it 

k^T^s « ‘ b .“ * DB2le ehmfct 

‘“tence bo pvned on 
Mte ^ ttW “ ‘Pi** 1 brings the aegre 

** *°fether constitutive the 

punahmen* awarded in a nuMe tn.l 

“ ■ • ■ 1= Bom. 1« 

etinrt Cote UTS. % ft C m ’, ma ‘ 

v lae aggregate of the 


SENTENCE— rcnfiaaerf 
3 CUSIELAT14E SENTENCES— eostfiaaei? 
eentences passed nndet s 314 of the Code of Cn 
mini Procedure in a case of simultaneous cm 

vicutns for seviTsl iff cures must be considcrei 
a single sentence for the purposes of cou firms! K3 or 
appeal. Rio r Ri*i Lervooirp* _ 

[LLE.1BOO, 223 

4T ■ Separate sentences— -JUt 

sweat of aldnchon and nronjfnl eonf>nenen‘— 
PtnalCodr et. $43 458 —The prvonere has ragbee n 
sentenced f r abetment of abdurtmo of a woman 
coder ta 109 and 4^3 of the Penal Code, and for 
wrongful eonfinemeut of her coder a SIS,— Iff M 
that to h sentences conld not stand, and that, U t* 
essence of the caae was abdnftion, the pnaurn 
as abettors therein, sbool 1 lie punished for it aftte, 
QriEw r ItHwax Chakpsa Jour* 

[W. II „ 1804, Cr„ 21 
48 jUnefien ofehld 

to get properly front tie pee too— T l eft after pre- 
paration to toner death — Penal Code tie 359, i'i- 
— Separate sentences canuot be awarded In cue ease 
for abducting a child m order to take proper! e from 
its person (a SCO) and theft after preparation to 
cause death etc is 33'’), where the evidence »“>” 
that the act is one and the uu» The sentence seder 
the latter sect no was eaneflld, there being no e "' 
deuce cf anv preparation haling hem made to can** 
death etc., within the meaning; cf that sectxo- 
Qcirv r Kashee Nain LnrsGO 

[8W.ReCr.84 

48 Tenal Code • SS3 

— Mdnctecn riM rafeaf to tale norta’le prepertl 
— Second f eminent for Heft —A praoner trie— 
eonvietcd, and punished under a 369 of the Pen** 
Code cf abdrcting a child with intent djhoneitlj' to 
take moveable property, cannit also be punished W 
the theft of a part of the mineable property which 
he intended disbonetMv to take through mean* of i-S 
abduction i and the second punishment for a theft u 
by the present Code of Criminal Procedure 

Qrais r Norxas Nocais «. tjrrrv 7 Mad, 375 

50 Penal Cede, a» 

lSS, and $o3—Btt,thny taking of property *v 
pnlheierrant — Gte.g criminal foree to dr'erpnll ic 
foment free, doing Ate dele — Held on the facts "L 
this case that a party (A) who objected to accoa* 
pan\ a turntable who had been directed to produce 
him before the Court, and also anted the eonatab 1 * ej 
the arm, and resisted hia carrying away a V°°J 
which A was charged with having misappropriate- 
was guiltv of separate offences under sa 3o3 amf 1" 
of the Penal Code, and the infliction Of ►E in Jf 
•ent facia for each offence was not prerented bv a. Vl 
of that Code. Qnixr Jorutll-BrxCaw 1 **. 

[14 IV. R, Cr, 10 

EL TlttoJemoj 

■esses— Seateace/ar eacA offence — An accused who 
threatened three witnesses wa* convicted and 
traced to four mentis' imprisonment for the threat 
each witneo, in all to cue year it was he! 1 lh**» “ 
a person at cue time cnminally in'imnlatfs tare* 
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SEN TEN CE — con ti ntted. 

3. CUMULATIVE SENTENCES— cottf.W. 
different persons, and each of those persons brings 
a separate charge asrainst him, the accused may he 
coin icted for an offence as against each pcis n, 
aud be punished separately fov each offenee. The 
facts nttd evidence in this case, lion e\er, were con- 
sidered iusnllicieiit to support the sentence, which 
■was reversed ns extremely harsh and unjust. In 
THE MATTER of Goobzar Khan 9 W. R., Cr , 30 

52. Culpable homi- 

cide end long member of unlawful assembly. — The 
prisoner was convicted and sentenced separately for 
culpable homicide not amounting to murder and 
for being a member of an unlan ful assembly. The 
two cffonces, however, being held to be one (the 
latter being only part of the evidence of the forniei), 
the conviction and sentence for the second offence 
w ei c quashed. Quefn r. Bubbeeoot.aii 

[7 W. R., Cr., 13 

53. Daeoity ictth 

murder — Penal Code, s. 300. — If a persou concerned 
in a daeoity uninti ntionally oomimts murder, he is 
liable ito punishment under s. 3‘Jd of the Penal 
Code. But he cannot be separately convicted of 
murder under s 302 and of committing daeoity 
under s. 393. Queen r. Bugitoo 

[W. R., 1804, Cr., 30 

54. Daeoity and re- 

ceiving stolen pioperfy. — A persou convicted of and 
sentenced for daeoity cannot also be convicted of 
and sentenced for receiving or retaining the stolen 
pioperty thereby acquired ( dissenltente Loch, .7.) 
Bhtrub Seal r. Queen, QuErN r. Bhxkub Seat. 

[W. R., 1804, Cr., 27 

Queen t. Abool Hossein 1W.K, Cr., 48 

55. Resetting from 

lawful custody and using criminal force — Penal 
Code, ss. 224, 223, and 333. — Whcio substantially 
butone offence basbeen committed, and the acts which 
are tbo basis of one charge arc the same which form 
the basis of another charge oil which the prisoner 
^hns also been convicted, cumulative sentences on each 

charge should not be passed. Where prisoners were 
conv icted under s. 224 for escape, s. 225 for rescuing 
from lawful custody, and under s. 353 for usiug 
criminal force in so doing, and sentenced to separate 
punishments under each section, — Held that the 
prisoners had only done one act, and were guilty of 
only one offence, and should Lav e been found guilty 
under ss. 224 and 225 of "escape” and" rescuing” 
i espectiv cly, and sentenced accordingly. Queen «» 
Kaiisankab Sandxal . 3 B. Ii. R., A. Cr., 14 

Queen e. Dina Sheieh 

[3 B. L. R., A. Cr., 16 note : 10 W. R„ Cr., 63 

So where prisoners vtere accused of rioting and 
using eriminnl force, it was held only one offence. 
In tiie matter of Nibbutton Seen 

[lBW. R., Cr., 45 

50. — Making false 

charge — diving false evidence — Separate offences . — 


SENTENCE— confimierf. 

3. CUMULATIVE SENTENCES— continued. 
The offence of making a false charge and the offence 
of intentionally giving false evidence are not cognate 
offences or parts of the same offence, but may be 
punished separately. Queen i . Auboob Azeez 

[7 W. R., Cr., 69 

57. - - Penal Code, ss. 71, 

193, 21 1~ Concurrent sentences — Criminal Pro- 
cedure Code ( Act A' of 1S82J , s. 35 — Enhancement 
of sentence. — Wherp the accused, who was a 
head constable, was found guilty of making a false 
charge under s. 211, aud of giving false evidence 
undei s. 393 of the Penal Code (Act XLV of I860), 
and the Sessions Judge passed sentences of thiee 
months’ simple imprisonment for each offence, and, 
taking into consideration the accused’s past conduct, 
directed that the sentences should run concurrently 
— 77 eld that the sentences were inadequate and 
illegal. Aeeoidingly, the sentences were enhanced 
to three months’ rigorous imprisonment for each 
offence ; and ns the two offences were distinct, the 
High Court diiected, under s. 35 of the Criminal 
Procedure Code (Act X of 18c- 2), cue sentence to com- 
mence nftci the expiration of the other. Queen v, 
Abdo u l Azeez, 7 W. R„ C r., 39, follow ed. Queen- 
Empress < . Pin Mahomed 

[L B. R., 10 Bom., 254 

58. Co n v i ct t on of 

seiernl offences. — Two prisoners, having been con- 
v icted of forgery and other, offences, were sentenced 
each to an aggregate amount of punishment. Hel l 
that it was an irregularity not to pass a separate 
sentence under each independent head of the charge. 
Beg. r. Vinatak Trimuak 

[2 Bom., 414: 2nd Ed., 391 

Beg. v. Mbar Xbikam . 5 Bom., Cr., 3 

59. Distinct offences 

— Simultaneous senienc ». — Three prisoners were 
charged with fiv c distinct offences of house-breaking 
by mgUt, and weie sentenced to two years’ rigorous 
imprisonment in each ca*e. Held that the Mnsis- 
trntebad power only to pass sentence of four years’ 
imprisonment upon each prisoner, but according to 
the sentence all the punishments inflicted would be 
going on simultaneously. Anonymous 

[5 Mad., Ap„ 42 

60. — Criminal Proce- 

dure Code, s 33 — “ Distinct offences” — Penal Cone, 
ss. 73, 411. — A person convicted under ss. 75 and 411 
of the Penal Code is not convicted of "distinct 
offences" within the meaning of s 35 of the Crimi- 
nal Procedure Code. Queen-Empress \. Zor Singh, 
I. L. R., 10 All., 146, explained. Where nn offence 
under s. 411 read with s 75 of the Penal Code 
appears to be deserving of a greater punishment than 
tbo Magistrate trying it can award, the best course 
for him to adopt is to commit the accused for trial 
to the Court of Session. Queen-Emfbesb i. Kjiaeak 

[I, 'Ll. R., 11 All., 393 

61. — — House-breaking 

and theft. — If a man break into a dwelling-house at 
niglit and steal property therefrom, the crime is in 
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SENTENCE— eon t<* ted 

3. CUMULATIVE *FVTENCE5— roafiaanf 
its nature o m single snd entire offence, 4 Till slould 


| SENTENCE— real i»«rnf 
| 3 CUMULATIVE SENTENCES— 

j juris lidlon of tbe Court passing the acnteom 
, III r A'TIHXDIS Vll.il> OttXBl* _ 

[0 Eonu, 172 


Under • *a7 of the P«wl Code Qmv r 1 
Cnrrrv Eomi 6 W. IL, Cr., 40 | 

Jooies Prtxzs « Noso Prun 

£6 W U , Cr„ 40 

If Bt Mre «inrs Dicran 0 TV It., Cr., OS 


60 


- Hoatt-lrraXxej 


62, lienee treating 

ly mgkt and Heft — » p isomr rosy hr convicted of 
theft in obmldin;: anl of boaie-fcresYini: br night 
with intent o commit theft, though if the Judge 
considers the punishment for the lint offence iaf5- 
cient he need not award un s tdilmnal sentence for 
he second. Qrzif * Tncorm 

[TV B., 1864, Cr,31 


- Hoatflreahng 


anl fte/7— Jenifer of ekargee — Zinif ef eat 
fum— Criwmni / recede re t ode ( Jet A of 1S7SJ, 
n 4oi 4yJ 4oo — Held thst where in the course 
rf o e end the feme transaction tn seente l person 
appears to hsie committed several sets directed to 
one <nl end bjeet which together smonnt to a 
more sen oat offence then each of them taken Indivl 
dually by itself would constitute although foe par 
poses of tnal it may he convenient to vary the 
form of charge anJ to designate not only the pnn 
opal bat the subsidiary, crimes alleged to have been 
committed yet In tbe interests of simplicity and 
. convenience it u best to eoncentiste the rent let ion 
and sentence on the gravest offence proved. Where 
therefore a person who broke into a house by nl bt 
and committed theft therein was charged aud tried 
for offences nndcr ss. S l 0 and *17 of the Penal Code 
and was convicted of both those offence* and punished 
for each with rigorous lmprwminmt for eighteen 
months, the Court convicted him of the offence under 
a. 4o7 and sentenced him to rigorous imprisonment 
for three yens, and acquitted him of tl < offence 
under*. SSO. EjfTniss e AjcdbU 

[L I* IL, 2 AIL, 644 


64. - 


Off’eni.r.auww, 

of parte— Jlcnee-treaUng and tl eft— Penal Cede, 
et 71 350, 457 — v 71 of the Penal Code applies ta 




‘ »«•»« with house breaking 


under s 457 and theft rommitted on tbe 

uon under s. 3*0 of the Penal Code r.xo?'I 
AjL, ' r ' 1 Bom . 87 


-—Conpcand offence — It is competent to a Mien, 
Irate to pass a separate sentence in rwnect of ef/t. 


of the two charges of bouae-breaVlng ET oedi 

5* th .eft * bnn »? dwelling of 


gate punishment awarded on the two charge, 

2* P^mthro^t which the case to 

l!L!L 01 th « Iff 0 Cffcnee, of which the 


aggregate punishment does not exceed tv. 


and Heft renal Code, e, SSO and 457-Simnlla- 
•real caneficae for eeparatr oftnettc— In a caw 
of conviction of house breaking by night, in erder to 
commit theft nndcr a. <57 and theft, under • *63 
1 1 thi Penal Code, tiiere may either be rase sentence 
for bvtb offences, or separate sentences for each 
offence, provid’d that the total pnn ishment awarded 
doca not eiceed that which may be given fur the 
graver offence l.eo r TrtiTt BUT Tattiwi 

[I B. IL, 1 Eotn^ 214 
67. - Crtmtnal Tret*’ 

dare Code, t> S3. 233 -Tenet Code, et 879 3s0 
434- Home Irisluy is order to lie eommimon of 
Heft— Theft— Separate eoneiettone andlenteneei — 
Lnder it 3 . aud 23 j of tbe Criminal Procedure Coin. 
a Magistrate may legally past a separate sentence ®‘ 
two jean’ r l-o runs imprisonment and fne ond*f wch 
of tbe ss. 379 or 380 end 34* « f the Tena! Code for 
Loose-breaking In order to the eommienon of theft 
and theft, the two offences forming part of tbesami 
trnnmrtwn and being tried together In such a rase 
where the prisoner had been three times previously 
convicted, — Held that tbe better rouree would have 
been to commit him to the Court of Session 0=“^ 
is. 45* and 7a of the Code. Jlat a Seamans Jew* 
trying each a ease under ■ 379 and a. 454 wottJJ 
under no rircumstancee be jnstiled in passing a teo* 
truce of ten y pa ra" Imp- intimrnt under the latter part 
of a 454 and of four years’ imprisonment under a. 3*0 
The latter portions of ss 4a* and 437 were f-amrd 
to include tbe cs*es of house-trespassers and house- 
breakers w bo had not only Intended to comm t, but had 
artnallj commit ed, theft. Qneen-Emprree a 
Ajedkta, 1 J, H,2AH , «#/, and Qneen Emprtte 
v Sal karoo, Kka,. 1 L. B , 10 Bra v, 493. refer 
red ta Qrxxs Ewrsrss T Zoo. Poos 

[I.L.B.,10 AIL, 148 

68 Crvmaol Eroee- 

dnrt Code, t S3— Tenet Codt.ee 71.72,352 42$, r 
457— Separate canexct tone for different c fence I >• 
Ike tame traneaetton — An aerated pere n was eon 
virted under a. 457 of the Penal Code of honse-brrak 
Ing bj night la order to commit an offrnee (mischief 
and assault ) and also under ss 42(7 and 353 for the 
offences of mischief and as vault and punished sepa- 
rately for each offence. These offences formed parts 
of one transaction Held that the sentences were 
legaL Qrxxv Hubbubs t bmcsif 

[L L. IL, 12 Mad., 38 
Criminal Tract* 


dnre Code, et 35 and 235 — renal Code ( 
SLr of 1*60 and nil of 18S2J, ee 71, SSO. 
457 — Stmnltoneom eeurtrfiowe for tereral offence! 
— The accused was convicted at one trial by a Magis- 
trate of the first clase of the offences of house-break 
Ing by night with Intent to commit theft punishable 
under «. 457. and of theft in ■ dwelling-hou* 0 
punishable under a 380 of the Penal Code (Act X LY of 
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‘^•sraS 5 , si' , 2 aa? 

°c^»- ”* " i sr -is” ™ 

prisonment under s. 1“ ppoO, or, in default of 
imprisonment and a >n j ,-j rigorous impnson- 
puj ment, throe months £ Magistrate referred 

Lot, under s.3S0. The Distnc^ d ^ t) c 

the case to the HigE 00 ^ 0 ^ ^ ^ ^ j d9 

aggregate of pums ^ 0 £ the Turst Class Al l- 
ot charge e -recede V Sessions Judge, to 

gistrato ^ho tried the cMC_ rca ^ softll ^ me 

whom an appeal had hee > P ^ to tw0 years’ rigor- 
opinion, and redue Uw t, as the accused com- 

ons imprisonment. SeM a ^ not <' const - 

mitted two <llstl !’ c V b different offence ” pnuislmhle 

tnte, when oomhmed.ahUer Codc (Act XLV of 

under any 'fZ Coded.dnofc applaud as the ag- 

legate "pnnishment dW not exceed twice^ a c _ 

;'.r»fSS| “ s «ir ( irr. a .»S 

punishment, contame Paring been omitted in 

Procedure Code of , l8 ' Xre Code of 1882, must 
s 235 of the Criminal Broccdu al Codc (Act 

now be sought for m %5 0 f thc Criminal Procedure 
XLV of I 860 ) and m s. 3o of . Sassa- 
Code (Act X of 1882 . ^ ^ pt., 10 Bom-i 493 

bamBhatt • Darling l* 0 ™ 6 ' 

pass and theft. Qozsx *• ™* k W . R„ Cr., 19 

— Penal Cade (Act 
XLV of I860 ) , s. 71 ~f/ t ™™tftffoTof r 'seiera l 

(Act V of 1*98), s ^ h 5 -f p ””on commits house- 
offences at one trial -Vbereav ^ he may 

breaking in order to commit theft a ^ ^ rf these 

and the aggregate of tliese « Qnc of the 

punishment provided by Jaw f y tlja{ . wo nld 

offences, or the ^dretmn of the Con^, ^ f r 

be an irregularity .and mm ot . ^ eal or revision- 

the interference of a Court V^_ Bo*B« ^ 

queen-Empeess f- 23 Bom., 706 

NAGtJ • ‘ * * House-trespass 

72. 7 “wT^ThTprisoner entered a house 

and 3 r,ee0U ** nt committing an assault, and m 
for the purpose c °“ tto n, caused grievous hurt, 
carrying out tba . p; m f or the substantive 

In convicting and pnmsU ° a a as not neces- 

offence (grieious hurtb * q for the offence of 
.ary to pass a EE ^“ C . Bassoo Bannah 
house-trespass. QraE* ^ B, Cr., 29 
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73. -T Xi***l*i*& 


73 — — kidnapping - 

Taking property from 

369 -The offence described m b. . 3 bi m 

the latter section. Queen v. SnA^nm ^ 

______ - Kidnap??, *9— 

Selling for purpose of ^^^^^toUtoapping 

r . DOOEGADOSS - • ‘ . . — . 

Piot » n g — C n 


__ Rioting—^ '• 

7 °- ! , , 7 „ Tbere cannot be a com iction both 

KS- and of •■being members of an '»egal 
ot wi.n "Tenter charge includes the! 


”g>> and of “being members of an illegal 


to punish under both sections 

he cumnlatii e and lllcga . Cr., 7 

Go T - jJ* .»>-/“• 

sar-ziya 

unlawful assembly arme deadly weapon, 

•r.SSS.’SS* Si* 1 » *“ ““ 

offence. Sbeekibsen v. ugeae ^ Cr., 5 

Rioting armed. 

W bere P" are charged bot^- , hn rt 

b^ooting, and thdr 

r n C d e t "punish the 

S e r« g K 2%L « £ 

DUEZOOEEA • 

Rioting icitn 

deadly" w capons, and fbbing ,ffiS 

premises the not takes place, are u ^ 148< 

St SSSffi £ ”* “ 

a proviso to b. 148. Queen r. ^ „ Cr., 60 

Distinct offenc es—^ep e $ gg2 ^ Cr ; mina l 

ss. 71, IdS, 149, 324-Act * J S7S(Cri 

Procedure Code), ss. 35, 45i __ J Act Till of 

mmal Procedure ) ’> . rioting armed with a 

18 S3, .. ^.-The offencesjt noting ^ a 

deadly weapon and a oluntany^ arcdist - ulct offences, 
dangerous wca P““ cdVith such offences can be con- 

*» « s P ect ° £ tte ri ° t,nS 
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SENTENCE — conhnned 

3 CUMULATIVE SESTERCES— 
tie hurt caused to each of the perrons an jured A 
aid £ «(Tr charged with noting anncd with deadly 
weapons under a- US of the I enxl Code, and they 
were also chsrged onder • 3-1. coupled with a. 119, 
with canting hcrt by a dangerous weapon to X, and 
B wa« further charged under «. 324 with causing a 
liie hart to 1 A being also charged under a 321, 
coupled with a lit, in reaped of the hurt earned by 
£ W f A and B were convicted ora all charges, 
ami separate sentences, to take effect In succession, 
were awarded an reaped of each iffence charged. 
The off encta under a 321 were committed dnneg the 
not- Held that tbe several acta with regard to which 
the prisoner* were charged did cot fall within the 
provisions of s. 71 of the Penal Code, inasmuch aa it 
was cot found that the causing of the hurt was the 
force or violence which alone conititnted the noting, 
and that consequently under a 23o of the Criminal 
Procedure Code the several sentences passed were 
stnctly legal Lot* \,itb «iecab r Qcnx 
Evregrrs L 1>. XL, 11 Calc, 340 


80 


- Separate ecneu 


SENTENCE— «»(< »«»if 

3 CUMULATIVE SENTENCES— eonfraacif. 
as amended by s. 4 of Ad Till of 1SS2, which Em t 
had not been exceeded an the present case Is TO* 
XATTia or Chasdba East CnAiTiCSABJSx 
Chaskia East Dhattachabjze *• Qnrs Em- 
Hfi . . L L. If., 12 Calo, 485 

81 renal Cod* (Jet 

XLFoflS60J.ee 117,353 and *» j. Cara «la«r* era 
(cares wader — LepoUtj of eeafence — Criminal Fro- 
eci.re Code (Act XoJ 1SS2J, et 35, 23a -Held that 
adoublc sentence under ■*. 147 and 353, Penal Code, as 
lllfgal where tbe force which wii used and which 
formed one of the ernpooent elements of the offence 
of noting, was the criminal force o«cd to the public 
servants Held also that a sentence Tinder a 353, 
Penal Code, for act nail v committing an offence under 
that section, and a fart ter sentence under s. 833 read 
with a 149 fer committing tbe tame offence construc- 
tively, is illegal. The II igh Court »d aside the eumu* 
lati re srr.teDcea under m 353 and J } J respectively, bat 
upheld the sentence under s 147 KUttllAt e. 
Qurz-c Emu** 3 CW.N, 174 


item for more Han cm* offenre where arts combined 
form sac offence— 7 enal Code (Art XL l of 1560). 
tt 143 U7 334 3 >3~Aet Fill of 1332, e 4— 
Criminal Braced ere Cade (Jet X a) 1882), e 23a — 
Pour persons were charged with being memherv cT an 
unlawful assembly consisting of themselves nod 
dhen, the common object of which assembly waa 
rttutmg the execution of a legal proem, camels, the 
arrest of a judgment-debtor by a Civil Court peon, 
who went with a warrant forhm arrest accompanied 
by ether jwrwo*. A and B, lor the purpuac of identi- 
fying bun, and with using force or violence in prose- 


effencoe nndtr is. 147 and 353 of the Penal Code, and j 
sentenced them to ux months’ rigorous imprisonment 
under the former section and two m nibs' rigorous 
imprisonment under the Utter lie further connoted 
one of the aecnsid of an offence under a. 324 an 
respect of the assault oo A sod sentenced turn to 
one month’s rgurous unpnwnmrnt na respect of that 
offroer, and directed that the sentence* were to take 
effect one oo the expiry of the other Held that the 
tffence of arnUng was i completed by the assanlt on A 
and that the assault ow the p«n was a further 
ontnee under the first subsection of a. 235 of the 
Cod* of Criminal Procedure Held farther that, 
even if A had nut been assaulted, tbe conviction and 
sentences passed for noting and the asssult on the 
P«JU were legal. Inasmuch as the art* of the accused 
taken Separately, const tnted effesees under a. 143 
the Penal Code, and, e<X,~« 

riaZnOSZem U7 ’ “ 4 ’ and " 23S - (51, 

he m T*' Pr ”* da ”' ‘he aeensed might 

be 'haff'd wrth and tned at one trial for the offence 
nwder ^ 143 »d 353. 
connoted and sentenced for 

ex^Luho wT£,P-"T d '' 5 th# P^shmeut did not 
exceed the limit Imposed by s 71 „ f the Penal Code 


82 ■ 


Pena l Code 

Amendment Act (Fill cf 1682), s. 4-Ofenee 
made up nf teteral off enter— B tot my— Grterccne 
hurt— Criminal Procedure Code, 1SS2, e 235— 
remit Code, re 146 147, 149, 325 -A member of 
an unlawful aasemtlv, some members of which have 
caused grievous hurt, cannot lawfully be punished 
f ct the offence of noting as well as for the off me* of 
causing grievous hurt. Extents* r Hi* PlBTAB 
[X Is.B.,0 AIL, 121 

83 — ... Separate e harper 

—Criminal Procedure Code (Act X of 1372), e. 
tllmt (J)— Penal Cod, ( Act XLF of PfOJ. 
ee 147, 14S, and 3 24 —Under s. 454 of the Criminal 
Procedure Code, the coll retire punishment awarded 
under ss. 147, 143, and 314 of the Penal Code must 
not exceed that which may be awarded for the grave 
offence. Qnare — Whether separate coo wet was 
under is- 147 and 324 of tbe Penal Code are legal. 
Is tux xattxs or m pxrmoj o» Jcbdcs Kin. 
Emirs* * Jrann Kan LLE.6 Calc., 718 
S a Is be Jnrorx Kazi .8C.LR, 320 


one hart— Criminal Procedure Code, 1SS2.4 235 
—Penal Code, ee 146, If, 14 », 325 —Three persons 
who were convicted (i) of the net under s. 147 of 
the Penal Code, (n) of causing grievous hurt in the 
courae of such not, were respectively sentenced to 
sax mouth*’ ngorous Imprisonment under *. 147, 
and three month** rigorous ampnsonment under 
*- 147, and three months* rigorous impnaxioient 
trader a. 325. Held by PeTHEKlw, CJ-, and 
frtatiaHX and Trxunjt, JJ^ that mas ranch as the 
evidence upon the record showed that the three 
pnroneTv had committed individual acts of violence 
VTOh their own hands, which constituted distinct 
effeuees cf causing grievous hurt or hurt sepaials 
tram and in dependent of the offence of not, which 
wia already ® unfitted, and the fact of the not vra* 
ac essential portion of the evidence necessary to 
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SENTEN CE — continued. 

3. CUMULATIVE SENTENCES — continued. 
establish their legal responsibility under s. 825 of the 
Penal Code, the separate sentences passed under 
ss. 147 and 325 were not illcp.nl- Queen- 2 mpress 
Pam Pariah, I. L. P., G All.,. 121, distinguished. 
Ter FKcamvKST, J., that the evidence showed (tint 
only one of the three prisoners had caused griei ons 
hurt with his own hands, and that the others could 
only be pioperly convicted of that offence under the 
provisions of s 149 of the Penal Code, but tint the 
separate sentences passed under ss. 147 and 325 were 
not illegal. Queen-Empress v. Jhwaar Singh, 
I. L. JR., 7 All., 21, followed. Alsoyer BnonnunsT, 
,T . — Ulus (a) of s. 235 of the Crimiual Procedure 
Code does not apply merely to the ease of persons 
who, in addition to the offmee of rioting, hare 
with their own hands committed the further offences 
of v oluntarilj causing grid ous hurt, and of assault- 
ing a public sen ant when engaged in suppressing 
a riot; and the convictions referred to in the 
illustration relate especially to convictions obtained 
under the provisions of s 149 of the Penal Code. 
QuEEN-Evtrr.ESS r. BAM Sauce 

[1. Ii. R., 7 All. 767 

85. Ctiminal Proce- 

dure Code, 1S82, s. 35 and s. 235 — Convictions of 
noting and causing grievous hurl — Offences dis- 
tinct — Penal Code (Act FIJI of lSS2J,s. 4 — Penal 
Code, ss. 147, 325. — 'the offences of rioting, of vo- 
luntarily causing hurt, and of voluntarily causing 
grievous hurt, each of the two 1 ittei offences being 
committed against a different person, are all distinct 
offences within the meaning of s. 35 of tlio Criminal 
Proecduro Code Under the first paragraph of s 235 
of the Criminal Procedure Code, a person moused of 
rioting and of v oluntarilj causing grievous hurt may 
he charged with and tried for each offence at one trial, 
and under s. 35 a separate sentence may he passed in 
respect of each. Queen-Emptess v. Pam Pariah, 
1. L, P„ 6 All., 121 , dissented from. Qceen- 
Emeeess i. Dunoap. Singh . I. L. R., 7 All., 29 

86 . - Penal Code, s. 71 

— Criminal Procedure Code, its. 39, 235 — Plating, 
grievous hurt, and hurt — Punishment for more 
than one of several i (fences — On the Sth August 
18S4 a Magistrate of the second class began an in- 
qnirj in a ease in which several persons were accused 
of rioting and of voluntarily causing giievons hurt. 
On the 6th September the powers of a Magistrate 
of the first class wero conferred on the Magistrate 
by an order of'Govemment, which was communicated 
to him on the Sth September. On the Sth September 
the case for the prosecution having closed, the 
Magistrate framed charges against each of thcuccusid 
under ss. 823 and 325 of the Penal Code, recorded the 
statements of the accused and the evidence for the 
defence, and on the 10th September convicted the 
accused of all the charges, passing upon each of them, 
in respect of each charge, sentences which ho could 
pass as a Magistrate of the first class, hut could not 
have passed as a Magistrate of the second class. On 
appeal, the Sessions Judge, on the ground that the 
prisoners had committed the offence described in 
e. 148 of the Penal Code, held that the sentences 


i SENTENCE —continued. 

3. CUMULATIVE SENTENCES —continued. 
passed by the Magistrate were illegal, as being incon- 
sistent with the provisions of s. 7l, paragraphs 2 and 
4; and he aecordinglv reduced the sentences of im- 
prisonment which the Magistrate had passed to the 
maximum of imprisonment which the Magistrate conld 
hnv e inflicted under s. 3 IS. Held bj the Full Bench 
(pETHEiiAAr, C.J , ard *-rodhcbst, J„ dissenting) 
that the sentences passed by the Magistrate weie 
legal. Per OmriEM) and Duthoit, JJ , that the 
provisions of s. 71 of the Penal Code had no 
application to the case, inasmuch as the offences of 
causing grievous Iinrt and hurt formed no part of 
j the offence of rioting. Per Brodhtjrst, J., that 
I the sentences passed bv the Magistrate were, as a 
j whole, illegal, that if he lmd convicted the accused 
under s. 14S of the Penal Code, his ordci would, 
under the ciicumstai ces, have been legal, and that a 
member of an nnlnwful assembly, some members of 
which have caused grievous hurt, can ne legally 
punished for the ifftnee of rioting as well as foi the 
offence of causing grievous hurt. Empress v. 
Hungar Singh, J. L. P„ 7 All., 29, referred to. 
QceevEsiprfss c. Pe ns ii ab 

[T. 1>. R„ 7 All., 414= 

87. — — — Penal Code, s. 71 

and ss. 147, j49, and 325 — Pioftng — Gneiuus 
hurt committed in the course of riot and in prosecu- 
tion of the common ohgeci— Distinct offences — 
Separate sentences— Act 1 111 of 18S2, s. 4 — Cri- 
minal Proieaure Code, s. 235.— 8. 149 of the Penal 
Code ci cates no offence, but was intended to male it 
clear that an accused person w hose case falls w ithm its 
terms cannot put forward the defence that he did not 
with his own hand commit the offence committed in 
prosecution of the common objevt of the unlawful 
assembly, or such ns the members of the assembly 
knew to be likely to be committed in prosecution of 
that object. In prosecution of the common object of 
an unlawful assembly, M, with his own hand, caused 
grievous hurt. M andotlm members of the assembly, 
as towbomitdidnotappcarvvhetherornotaiij of them 
personally used' force or violence, were convicted of 
rioting under s. 147 and grievous hurt under g. 325 of 
(he Penal Code, and were each sentenced to separate 
terms of imprisonment for each offence. The highest 
aggregate punishment, which was M’s, was six years’ 
rigorous imprisonment, being one jear for rioting and 
five years for causing gnevous hurt. Held that, 
assuming s. 71 of the Penal Codo to be applicable, 
the sentences w ere not illegal, as the combined periods 
of imprisonment did not, m the case of any prisoner, 
exceed the maximum punishment of seven years’ 
rigorous imprisonment which conld hav e been aw ardcA 
for tlie offence punishable under s. 325. Held also 
that the riot could not in any of the eases be consi- 
dered a part of the offence under s. 325, that s. 71 did 
not applj j and that the sentences w ere legal. Queen- 
Impress v. Pam Pariah, 1. A, P., 6 AIL, 121, dis- 
sented from. Queen-Empress v. Hangar Singh, 

I. L. P., 7 All., 29 ; Queen-Empress v. Pam Sarup, 

J. L. P., 7 All , 767 ; Queen v. Puhlee-oollah, 7 7 Pi 
P., Cr., 13 , Pole Path Sarlar v. Queen-Empress t 
1. D. P., 11 Calc., 349 ; Queen-Empress i.Pershad 
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SENTENCE— eostmaed 

3 CDMULATIi F «E>TITSCES— eoaf.aanf 
J L R 7 All 414 Chandra Sant BiaHaehargee 
v Q«ea E*pce« ILK 12 Cate, 438 aailttg \ 
■C TuUya t n Tamana J L R 1 Korn , 214, refer 

redte QriTV Emieess r Btanssnia 

[LIiB,9 AIL, 04,6 

88 Separate ten 

tencet for r oting and gr ere** hart — I? ual Code 
,>71 V ra 1 ) 144 147 US 334— Act Ylll of 
J S82 i 4 Criminal Procedure Code (Act X of 
1332) > 3a — ler cwruim (TOTTENHAM J dilut- 
ing) —'e], urate lenience* passed upon persm* lor the 
offence* of notug and pnevon* hurt are not legal whire 
it ii foond th»t inch perron* indiildu»lly did net 
commit my set which amounted to voluntarily 
causing hurt tat were gu lty of that offence under 
* 149 of the Feual Code. Impre»* Kam Part oJ 
ILK 6 All 121 approved Aote hath Striae 
u Queen Fmprets I L K„ 11 Calc. 349 overruled. 
KlEMOVET Popbir r Qrris Ejttbes* 

PIB.,16 Cole. 442 

89 Separate It* 

trace* should u t be pasted for noting nod auaulting 
* pub) o »m« t in extcntia., of hu duty when 
practically the offence of aieault up the pob! e »erv*nt 
w»» the ctmtron e kjrct of the unlawful anembly the 
men ber* of which committed euch noting it if 
money Pcddar > Qureu Empreee I L I 16 Cole , 
422 followed. Hmdgt Mowdil t Jaqskavda I)ib 
HCWH, 246 


tmet affeneei—CcutieUou for noting on d rau> nj 
hurt and grtetoue hurt— Separate ceavictiea for 
more than oue offence when arte eomUuedform one 
offence— Aletmeut of yneroa* hurt during net— 
Penal Code (Jet XLP of 1660) et 147 32.1 325 — 
Sir accrued person* were charged with and convicted 
of noting the common object ol which wa* earning 
hurt to two particular men Tour of tl e accrued 
were alto charged w th and convicted of respectively 
earn ng hurt during the not to the two men and a 
woman and were wnteeced to aeparate trrmi of 
lmpnwumrat under i* 1*7 and M3 of the Penal 
Code Held that the sentence* were legal. Daring 
the course of a not, in which X wa* Stacked and beaten 
by several of the rioter*, one of them A indicted 
gnevoo* hurt calbj bre*lnng hu n h with a blow 
.track with a lath! X and three other* of the noter. 
were charged With offence* under n 147 and 825 of the 
Pen»l Code and K wan convicted under those sect on*. 
Xbe other three were convicted under a 147 and tl*o 
109 ■enter . cm 

were paoed on £ and alao on the ether three for each 
of the (ffence*. \Jleld that the .entente* cn £ wen 
«*• nothmg to show that the 
h,a ‘betted the particnlar blow which 
canwd the gnercus hurt although they tad each of 
’ h ,*^ e rr ' nTic,10n 6f them under 

h *• 409, could not be .opported I, 
r! i™ or tbs rrrmov or Monos Mis * 
» "■ "™” 
K-. 10 Calin, 725 


SENTENCE— coafiaaetf 
3 CBMCLATIb T 6FNTEJ.CF *—*«»<■<•***. 

OL — Rioting and 

theft— Common cl J eel of unlawful oieemhly lemf 
theft— Separate ecutence, Legality of— Penal Code 

(Ad XL! ofP60),» 71 147, 140, 370 -Wlnt 
I<r»na are charged with noting and theft *nd the 
common object of the unlawful snemtlj by which 
the noting wa* earned u theft and they are convicted 
both for not ng and theft without any findingby the 
Court that any one of the accrued pc non i Individually 
committed theft — Held that, tinder a- 71 of the 
Indian Penal Code it 1* improper to p*»* wpvate 
aontencr* njou accrued person* both for noting and 
theft when the former offence ii but an element of 
the latter and that they are under that *eefcon liable 
to punishment only in respect of one or other of those 
offence*, fiilnony Poddar v Queen-Empreti I L 
K, 16 Calc* 442, followed hi irn Oo Braes » 
Coral Lal 3C I7N, 701 

92.— — Eiotmg armed walk 

deadly weapon!— Separate and ditlinct effeneii — 
Coming hurt and grieroui hurt - Seneta'Cr and 
cletru't'on to police— Penal Code » 71 143, 
lot, 33° 333 -Fight person*, who were charged 
with a nnmber of other* were tried on ear Km* charge* 
con»i*ting of noting armed with deadly weapon* 
(*. 148, Penal Code) ****nlting cr obstructing a 
public *»rvaot when *nppre*i ng a not It. 15*) *nd 
volnntari y canning hurt and gnevoni hurt to deter 
a public .errant from hi* duty (**. 333 and 333). 
The core ro on object *<t out tn the charge wa* “to 
rraut the execution of a decree obtained by A againit 
D in the Court of the Second Subordinate Judge «f 
I All pore, dated *Oth Apnl 1P91 and a!*o bv me*nj 
of criminal force cr *how of criminal force to over*** 
♦be member* cf the police force in the execution of 
th'ir lawful power* a* prlice^tbeer*,” and it wa* 
held that n.utanoe to *be police wa* one of tbe com* 
ponent part* of the offence of noting charged. At 
the trial in the lourt of Sranon all eicht accused 
were conucted of the iff race charged under a 14S» 


and each wa* sentenced to the n 

allowed n der that *ection tic., three year*’ ngoron* 
impneooment Seven out ol the eight were eonvntfd 
of offence* under under a. 1S3, and sentenced each to 
an add tional term of two year*’ ngoron* imprisonment 
for tboee oil race*. Two out of the (even accused 
were further cemiicted cf offence* under a 832 of the 
Penal Cede, the hurt therein charged being c*o»ed M 
police officer* engaged in tuppr easing the not, and 
each sentenced to a further additional term cf two 
year* 1 rigorous imprisonment for that offence. The 
eighth accused who wa* not convicted of an offence 
under a. 15* wa* convicted of an effenC* under ». 333, 
the gnevcu* hurt being »lmilarly cawed to a police 
officer, and for that cdfence wa* am traced to five 
year*' ngoron* Imprisonment in add* two to the aen* 
trace of three year* pasted on him under *. 348 lb 
wm contended on appeal— (1) that the sentence* passed 
under a 152 in addition to tbo*^ under *. 148 were 
illegal j (2) that separate sentence* under a. 162 and 
n S32 and 333 were illegal (3) that the cumnlatlv* 
sentence* under a 143 and a*. 3-2 and 33S were 
illsgal in to far a* they « seceded the t 
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SENT-BIf CE —continued. 

3, CUMULATIVE SENTENCES —continued. 
sentence provided for either of the offerees. Held, ns 
regards (1), that as resistance to the police was one of 
the component parts of the offence of rioting of which 
the accused were convicted and sentenced to the 
maximum punishment provided bv s. 14S, and having 
regard to the provisions of s. 71, the additional sen- 
tences under s 152 were illegal. Held, ns regards 
(2), that separate sentences under s. 1 52 and ss. 832 and 
3"3 were illegal, as the hurt inflicted ou the police 
officers was the violence towards them which consti- 
tuted the essence of the offence under s. 152. Held, ns 
regards (3), that the separate sentences passed under 
s. US and ss. 332 and 333 were not illegal, there being 
nothing in s. 71 of the Penal Code which limits the 
amount of punishment that may ho imposed for tliesa 
offences. I’m as at r. Queen-Empress 

[I. I*. R., 19 Calc., 105 

93. Penal Cede, ss, 71, 

14S, 149, 326 — Sep a rale sentences for rioting and 
grievous hurt. — When a prisoner is convicted of riot- 
ing and of hurt, and the conviction for hurt depends 
upon the application of s. 143 of the Penal Code, it is 
illegal to pass two sentences, one for riot and one for 
hurt. But in such a case the tno sentences uotild bo 
legal, provided the total punishment docs not exceed 
the maximum which the Court might pass for any one 
of theoffonccs. 'When, however, the accused is guilty 
of rioting and is also found to have himself caused the 
’hurt, he may be punished both for rioting and for 
hurt. In such a case the total punishment can legally 
exceed the maximum which the Court might pass for 
any one of the offences. Queen-Empress v. Earn 
Sarysp, I. L. R., 7 All., 757, approved. Quf.f.n- 
Emtress r. Ban a Punja] . 1. 1>. R-, 17 Bom., 200 

94. Personating pub- 

licserranf — Extortion — Conviction for each offence 
proved necessary — Separate sentences — Sentence 
•necessary upon each canriction — Penal Code 
CAct XLV of 1SG0J, ss. 71, 170, 3S3— Criminal 
Procedure Code, ss. 35, 235 — Where more than one 
offence is proved in respect of which the licensed has 
been charged and tried, a conviction for each such 
offence must follow, whether s, 71 of the Penal Code 
applies to tho case or not ; and, subject to the provi- 
sions of s. 71, a ■separate sentence must be passed in 
respect of each such conviction. Under s. c5 of the 
Criminal Procedure Code, sentences of imprisonment 
.cannot bo passed so ns to run concurrently. In a 
trial for offences under ss. 170 and 883 of the Penal 
Code, committed in the same transaction, it appeared 
that but for personntiug a public servant the accused 
would not have been in a position to commit the net 
of extortion complained of. Held that the first 
and second paragraphs of s. 71 of the Penal Code did 
not apply.to tho ease ; that the third paragraph also 
did not apply because the words “constitute on 
offence ’’refer to the definitions of offences contained in 
the Code, irrespective of the ovidencc whereby the 
acts complained of are proved, and personating a public 
servant as defined in s, 170 was not a constituent 
element of extortion as defined in s. 8S3 ; that in the 
present ease tho former offence was completed before 
tho latter had begun j and that separate sentences for 


SE N TEE CE — con tinued. 

3. CUMULATIVE SENTENCES — concluded. 
each offence were therefore not illegal. Queen- 
Empress r. Wazir .Ian . I. L. R„ 10 All., 58 

95. — Deceit ing stolen 

property and assisting in concealment of if. — Penal 
Code, ss. 411,414 — Criminal Procedure Code, 1861s 
s. 46. — The offences specified in ss, 411 and 414 of 
the Pennl Code cannot be considered as two distinct 
offences, so ns to allow of the procedure of s. 46 of the 
Criminal Procedure Codo being adopted. Anontmous 

[4 AlacL, Ap., 14 

96. — - — — - Theft from two 

persons in sane room. — Where the accused stole 
property at night belonging to twp different persons 
from the same room of a house, it was held that he , 
could not be sentenced separately as for two offences 
of theft. Queen r. Moneeah 11 ~W. R., Cr., 38 

97. Theft — Receiving 

stolen property. — A person convicted of robbery or 
theft cannot he also convicted of dishonestly receiving 
in respect of the same property. Queen r, Mui>- 
eun Asur . . . '.1W.E., Cr., 27 

Queen c. Sreemunt Adup . 2 W. R., Cr., 63 
Queen r. Seebchurn Haree 11 W. R,, Cr., 12 
Quefn r. Sheer Chunber Haree 

[11 W. R,, Cr., 12 note 

98. — Theft and mis- 

chief— Double sentence.— A double sentence for 
theft and mischief is illegal and improper. Bichuk 
Ahee n r. Auhuok Bhooneea . 6 W. R,, Cr., 5 

99. — — . mischief and 

theft — House-breaking and theft. — Separate convic- 
tions nnd sentences under ss. 429 and 379 and under 
ss. 457 and :<B0 of the Penal Code were set aside ; 
and the convictions under s. 429 in the former case, 
and under s. 457 in the latter, allowed to stand. 
Queen r. Sahrae . . .8 W. R., Cr., 31 

100. Criminal tres- 

pass — Mischief— Criminal Procedure Code, 1S72, 
s. 454. — Where a person committed a trespass with the 
intention of committing mischief, thereby commit- 
ting criminal trespass, and at the same time commit- 
ted mischief, — Held that such person could not, under 
cl. iii of s. 451 of Act X of 1872, receive a punish- 
ment more severe than might have been awarded for 
either of such offences. The provisions of that law 
do not in such a case prohibit the Court from passing 
sentence in respect of each offence established. 
Empress r. Betdii Singh . X. L. K., 2 AIL, 101 

101. — — — Separate offences 

— Penal Code,ss. 143, 253. — A cumulative sentence 
under 6. 143 of the Penal Code (being a member of 
an unlawful assembly), and under s. 253 (using 
criminal force against a public servant), was upheld 
by the High Conit in this case. In the matter or 
Gobind Chundeb Bor . 18 W. R., Cr., 70 

4. FINE. 

102. Specific fine on eacH 

prisoner — Trial of several prisoners . — A sentence 



( 81S7 ) 


DIOEsT OP CASE?. 


( 8i a 3 ) 


SENTENCE— o,t,o*rd 

4 FQ>r-nirr*Jrf 

of fine must impose « specific fine On each prisoner 
Awovixors 6 Mad., Ap. 5 

103 Wrongful confinement — 

Pea*’ C Jr * Hi — \ ne alone i> not a legal atm 
tent* f r a pnaonar ccuvirtcd nailer a. 314 of the 
Penal Code P*i r JUntaul Jli* KuinvAtt 

(1 Bo in-, 30 | 

104.— — Separate offences— Allen*- j 

hte itnlenet iliowtd oalf now -Where a eon no- 
tion hat been l>»d under two iiclioni of tbe Penal . 

I de in ouenf which only an alUmatir* sentenced | 

ini 'uonment or fine n| allowed, a sentence of fine j 
ran not be palled, Qrtrv r Pnooaus Hone* 

[11 W It, Cr , DO | 

105 Ofience under Act NIX of 

1838, a 13 — Asm tiiea of ornrr of ktrUar erofl 
ft prodart cerlt/Ualt of rtoulrj —Tie Legi lit ore ! 
when It CllirUd in i 11 of Act XU of JUS that 
person! who v mmitted certain sell ilioulil be "labjcrt 
to a fine of tin time* tbe fee" or ■«nb]rctto a fine 
often rupee*' intended tbit the penalties ao apicified 
•boo Id i« indicts I in foil Tbe owner of a harboar 
craft harinz been fined P2 for o oiiiion to prod nr* a 
certificate of registry when inanded by the customs 
authorities tbe High Coon annulled the aentence ai 
brine illegal and irfiirted tbe fall penalty of ten 
rupee* Vvpbeij r Jln.isri Kix* 

fL L. It, 7 Bom , 280 

100 Theft la dwelling house - 

Ftnal Code, t 350— iiepruoswenf —On rmrlrtm 
for theft in a dwelling nnder a 280 of the l'enal 
Code, fine cannot Ixi anbitituted in lien of lmpneoo- 
tnent thosgh it may be added to imprisrsimcrt. 
Dcixoo* ZlBia Emil 10 W. It, Cr, 17 


SENTENCE— coatiaaef, 

5 1MPEISOVUENT. 
s' l«ra:«orx»5T (ItwrsittT. 

110 False statement on o*th 

to public servant— rraaf Codr. f ISI-IlUjal 
Milive -A sentence under a. 181 of tbe Penal 
Code which award* no term of Imprlionaect li illegal. 
Axojctxct* . 4 Mad, Ap, 18 


Ul. - 


- Accumulation of sentences 


107.- 

1854 (I . 

S 34 of Act XVI11 cf 1854 prticnbc* the nv.lc 
which fieri leeied coder that Act are to be recovered. 
It u only on the return of tbe warraat of distrea* 
unsatisfied, or on the Migiitrate beieg otherwise 
latufied tbit no sufficient diitreai e.Uta, Ihat in- 
frisoament can be unpoied Anovrxor* 

[0 Mad., Ap, 37 
10a Transports tton with fine - 

Xeew of port. o. of /fa, -W hen a fine t, impc^ 

to transportation, and tbe whole or part 
Jn^L R «^! U r UT, tt‘ * l ,1 tk * a,t » ot ‘be Sessions 
Jndgea to inform the inthontiei at Port BUir of tbe 
fart. Aitosrxors 5 Mart. An 44 


.. — Imposition of additional fln n 

aT * dBr i < 5? rt Fee8 Aet CTO of 1870L B. 3L 
*' > . A ‘* i ^ t,a Magirtrato. haring connctad the 
t0 of 

nica ns «u to be paid to the complainant for hi. 
“£“**2 ^"‘y lUfddrate. on appeal 

Tees Act a 1l*°A ^ '“‘wo, paiied an order nnder Court 
££ i ttt «* to Pa? a farther 

usIiMHnvCnai - 


or lmpriaOnment-Cnwioel Prirtdarr Ctdc, 
1S9I, > 40 ->«■ (• *ett met otmaltaanar — hen'ruert 
of impniceiirrot might be arcamals'ed bejcnl lb* 
period of fourteen yeara no*witli«t»n ling a 40 of 
tbe Criminal Procedure Cole, which limit bad 
reference only to irntrncn puiel ilntllinetili.K 
passed upon rhargra tried simnl'anrocily Qvtf* 
» i’rsi* . 7W.B, Cr, 1 

112. Concurrent sentences — 

Cr.ntool /Vw-e./.r# Codr. IW, * 33 —Under I. S5 
of tbe Criminal Procedure Code sentence* tf laspn- 
a inmrat ran** be pasted so a* to ran rrnrurrratly, 
Qcits Tarsus , Warin lit 

[L I,. It, 10 AIL, 68 

113 Cnmiaef Pro- 

tr Urr Codr (Art X oftSHJ, t 33- We»ee-fc* 
eorrrot troftocei of tiopruoomtol — Eeaiif Codr 
( Aet XL I* oft^OJ.r 409— Sen fewer* oflmfrlion 
meet pawl for diatlnet off. nee* to eon rmrnrmUly 
art e<4 warranted by law Qom-Emprtttr 1C our 
Jo*. J. L Cm M AIIm 5v. referred to. DarTitt 
Pis r Qcctw Fwriisi . I. E. TL, 23 Calc. 557 
114. - - Crwaiarf rro- 

ttdoro Co.lt ( iet TcftSHJ.rt 15 ood 397 - C»l- 
earreaf sea/earer „ I owtkon r.l If Me Cede. — Tbfrw 
U oo proiliKm m tbe Col* of Cnmlnsl Preetd ire by 
which a Court I* empow e ird on cmrioting an 
aeenied perrm of two or more «ffeor*i at the aam* 
time, to ifirret that the lentencea impmed in mpect 
of sneb rdf met a ihall ran cnenrmitly Qtll' 
Kxrani r lanti EL. B, 20 AIL, 1 

116. Criminal Procedure Code, 

1872, s. 309— rear/ Codr, t 6J.— h JtX) of the 
Criminal Procednre Code did not extend the period 
of Imprisonment which might be awarded by a 
Magistrals under i C3 of the Penal Code » it inly 
regulated tbe proceedings of MscuUatca wbeae 
power* were limited. Lmtii *• Dual 

[L L. B, 1 AIL, 401 

118.— Commencement of son fence 

of imprisonment— Porlpoorotrnt of rtoltoer — 
CrrsMaai Froetdon Codo (Art XX T of JiSlJ, 
tt 4G, 47,4S,o*J 421 —A sentence of iapnionmeot 
ought to commence from the time tbat tbe sentence 
i* passed, unless there Is some lawful muon for 
ordering it to coinm.mre mt some future period. 
Except as la tbe cases provided fw by is. 46, 47, ami 
48 of tbe Cnmiaal 1‘roccdure Code, a Magistrate 
cannot anthonie a sentence passed by him to take 
place from tome fntnre date, nor, except at provided 
for by a. 421 of the Code of Criminal Procednre, can 
a sentence, which is to take place immediately, be 
suspended. lw tHn Mirrn o» KxuHXAXAiro 
BHcrxacauunt . 3B.L. It, A. Cr, 60 
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SENTENCE — contimud. 

5. IMlTtlSOEMENT— ccnftmtcrf. 

S. C. Is the matter of Kjshfn Soon»er 
IIucttaciuejee . . 12 W. R., Cr., 47 

117 . I mprisonment in lieu of 

whipping — Criminal Procedure Code, s. 395 — 
Infliction of fine in lieu of tchipping. — A Comfc 
has no power under s 395 of tlie Criminal Procedure 
Cole to revise its sentence of whipping by inflicting 
n fine. In rases where tlie sent cnee of whipping can- 
not be carried out. nil that the Court can do is either to 
remit the whipjing altogether, or to sentence the 
offender, in lieu of such whipping or of eo much of 
the sentence of whipping n« was not rnrried ont, to 
imprisonment, etc '1 he word ’• imprisonment ” in 
s. rfio of the Criminal Procedure Code means a 
substantive sentence of imprisonment, and not im- 
prisonment for default in payment of a fine Quffn- 
Eumiess r Sjieodin . L L R., 11 All., 808 

118. — Confirmation of sentence 

— Criminal Procedure Code, 1872, s. 3G — S. 80 of 
the Criminal Procedure Code, as regards the necessity 
for < onfirrnation of the sentence by the Sessions 
Judge, referred to cases in which the sentence 
of imprisonment was a sentence of upwards of three 
sears, without including any additional sentence 
as to fine or whipping.’’ Is tiif mattfr of the 
i'ftitioj. or st'MSiir.u Kuan. Kmtoess t.Suitsurp. 
Kuan . . I. L. R., 6 Calc., 624 

119 . — Attempt to commit offence 

— Penal Code, r. oil.— Tho term < f impri'omnuit 
for attempting to fabricate false evidence for the 
purpo-e of being vised in a stageof ayudicial proceed- 
ing cannot extend beyond on< half of seven years. 
Qufln r. Soomvvjb Pctnaice 3 W. R., Cr., 58 

120. Offence under Act XIII of 

1859, s. 2 — Form of sentence. — A sentence of im- 
prisonment should not be announced beforehand in 
the order directing performance of the contract in a 
case under Act XIII of 1859, s 2, but should 
follow on a complaint of non-compliance. Anony- 
mous .... 6 Mad., Ap., 24 

121. Interruption of public ser- 

vant in course of judicial proceeding— Penal 
Code, s. 22S — Criminal Procedure Code, 1SG1, 
t. 163 —In a case of interruption to a public servant 
in a stage of a judicial proceeding, under s. 22S, 
Penal Code, a sentence of imprisonment cannot 
be passed under s 103 of the Code of Criminal 
Proccdmc. Inthe hatter or Buhram Kuan 

[10 W. B,, Cr., 47 

122 Dacoity — Penal Code, s. 395 . — 

A sentence of fourteen years’ imprisonment cannot 
be passed for dacoity under s. 393 of the Penal 
Code. Queen r. Haboo Kim-war 

[13 "W, R., Cr., 27 

123. Disobedience to order of 

public servant — Itigorous imprisonment — Penal 
Cede, s. 188. — A sentence of rigorous imprisonment 
passed by n Magistrate, under s. 1S8 of tbe Penal 
Code, for disobedienco to an order duly promulgated 
by a public servant, altered to one of simple impri- 
sonment, ns the Magistrate’s finding did not show 


SENTENCE — continued • 

5. IMPIt ISOKMEXT — continued. 
ihat the ease came within the latter part of the 
section, in which case alone the infliction of rigorous 
imprisonment was authorized Kro. r b ATA'"- 
Rat bin Mahadevkav Ciiayan 3 Bom., Cr., 32 

124. Giving false evidence— 

Penal Code, s. 193 — Du/p of Com /. — Under s. 193 
of the Penal Code, it is obligatory upon tiie Court, 
in every case of conviction under that section, to 
pass some sentence of imprisonment. UurEESs r. 
Kuodai 8ingu . . 3 C. Ii. B,, 527 

125. Raise evidence to procure 
acquittal of guilty person— measure of sentence. 
— Held by’ the majority of the Court tbnt a sentence 
of five years’ imprisonment was not excessive in the 
case of a man com icted of making a false statement 
in a judicial proceeding, w ith the intention of defeat- 
ing the ends of justice by pioeuring the acquittal of 
a guilty person. Qceev i. Anoo 

[W.R.,1864, Cr., 16 

126. - — Deliberately fabricating 

false evidence — Measure of sentence — A sentence 
of three y cars’ imprisonment is not too sea eie a punish- 
ment for n driibu-atc attempt to pervert jnstice by 
fabricating in one office false statements to be de- 
signedly and corruptly used in another. Queen r. 
Kaeachand Bonuo , . 8 W. R„ Cr., IS 

127 . Grievous hurt — Penal Cede, 

s, 325 — Fine — Tbe offence of vduntarilv causing 
grievous hurt is punishable, not by tine alone, but by 
imprisonment, the offender being al-o liable to fine. 
Queen r. Shakoda Pesragur 2 W. R., Cr., 32 

Queen r. Men azoodin. . 2 TV. B., Cr.,33 

128. — — House-breaking— IV h ippmg 

— Jhgorons imprisonment — Commutation of punish- 
ment . — Upon conviction of the offenccof house-break- 
ing, the accused was sentenced by the Depntv Magis- 
trate to si\ months’ rigorous imprisonment, and to be 
whipped. On appeal, the Judge fouud that, as this 
was tho first offence, the additional punishment of 
whipping was illegal, and, setting aside so much of tbe 
sentence, pa'sul a sentence of three months’ rigorous 
imprisonment;, in addition to the six months’ rigorous 
imprisonment passed by the Deputy Magistrate. 
Held that the commutation of the punishment was 
illegal. Qufev r, Banda Ah 

[ 6 B. L R„ Ap., 85 : 15 W. B„ Cr., 7 

128. Offence under Madras Police 

Act, 1859, S. 48 — Rigorous imprisonment — Mea- 
sure of sentence. — A sentence of rigorous imprison- 
ment under conviction for an offence under s. 4S, Act 
XXIV of 1859, was iliesail. Anonymous 

[5 Mad, Ap., 35 

130. Offence under Registration 

A ct (71U of 1871), s 80 — General Clauses Con- 
solidation Act (1 of 186SJ, s 2, cl. IS — Ptgoraus 
and ample imprisonment — Held that under Act I 
of 186S, s. 2, cl. 18, the Sessions Judge should have 
specified in his warrant whether the imprisonment 
awarded to a person convicted under s. 80, Act VIII 
of 1871, should be simple or rigorous, bnt that, as he 
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SENTENCE — -continued 

S IMPri«OM!F\T— continued 
had omitted this at the proper tiro* simple imprison* | 
meet should now be set forth in the sentence and j 
warrant LiaiiPzHEXBsaxciB r lUonoo Cnrxx 1 
Ash Govebvmem r I IPHOO Cltusv Asn 

[18 W K-, Cr , 3 
131. Indoflnlte period of ins 

prisonment in defaultof security, Orderfor 
—An order direct ng an lenuol “ to be imprisoned 
nut 1 he pn is sccuntv u bad , a definite period for 
such imprisonment not exceeding one year should be 
atat dm the order ManJKOi Finn * Iiurnu 
Piihavik 1LE, Scale., 044 


133 -Imprisonment in default of 

giving security for good behaviour— fnm as l 
Procedure Code 1661 « 206 —Where a prisoner in 
add tion to a aentenre paiaed upon h m la rnjnircil to 
fnrn ah irennty f r hit pood bihaiioir on ter a. 20f 
of the Cr roinal Procedure Code for a period of one 
year his imprisonment m default of pronding aueh 
eeenntv moat commence to run from the date of the 
order to fumitb accantv and cannot he directed to 
run from the expiry of tl * a mtence paasrd upon the 
pnanner QrEBV e Tt lu UrJia 3 N W„ 120 

133 Receiving stolen property 

— Criminal Pr eedu t ( ode 1S72 e 503- Addition 
to lenience of order for eeeunty for good Marieir 
-P ieas connoted by a Magi. rated the first fla«a 
of dishonestly r one log atoten property lie con 
sealed oo hit trial that he had twice previously been 
convicted of theft lie was sentenced to be whipped, 
to be rigorously impmoned and on tbe expiration of 
the term of imprisonment tofumlih aeeunty for cood 
behaviour Held that the order requiring security 
should not have formed part of tbe sentence for the 
offence of which P was convicted. A proceeding 

, have been drawn out represent ng that the 
Magistrate was satisfied from the evidence as to 
general character adduced before h m n the ease that 
"^Ta* , repute an offender with D the termt of 
a 50o of Act \ of IS 2 sod therefore aecuntv 
would be r~)u red from him and an erder ahould 
lave hern recorded to tbe effect that on tbe exp rj 
of imprisonment P ahould be brought up for the 
purpose of being bonnd. Eupaxss r Pxstib 

[LL.B.1AIL, 060 

l 3 ; 1 - . — - Addition to eentenea of fur 

fhor imprisonment in default or engage. 

* k «P *; he ' pJedlTe 
Code 1S69 t 2&3— Ibe prwAci w»t eouvictedof 

mS,”**' s; ir ™ I " < 

■™ »f Hit O f "v™ 1 ? ‘ formal £St!l 

pSSrss^S^i^y 

0JiaV 


BENTENCE— eo«<i»«ef 

6 13IPBI50VMENT— 

135 — Imprisonment for allow 

arcs remaining unpaid after execution of 
warrant -Criwiaaf J roeedtrt Code $ 463— 

Maintenance— Wife— Jl reach of Order for tnon'ilf 
alloramce- Warrant for Itrymy orreare for etreral 
month, Art 1 of 1569 , 2 cl IS-" Impneon 
men! ' —1% here a claim for accumulated arreari of 
maintenance for several m mthi arising under several 
breaches of an order for maintenance la dealt with in 
one proceedin'' and arrears lev »<1 u ruler a single war 
runt the Magistrate acting under a-4S9ef the Cn- 
mrnal Procedure Cod* Las no power to pass a heavier 
sentence in default than on* month's Imprisonment as 
if the warrant only related to a sins e breach ef the 
srdcr 1 t r loo* C J —t> 453 contemplates that 
a separate warrant shoal 1 Issue for each separate 
monthly bre«cb cf the order Per STUllOaT.P —The 
third paragraph of a 4SS ought to be atnetl J construed 
and at far as possible, construed la favour of the tab- 
led bndrr the section a condition precedent to the 
inflict 10 i of a term of Imprisonment is the lane of a 
warrant in reaped of each breach of the order diced 
mg maintenance and where, after distress has been 
issued, nulla Iona u the return Tbe auction con 
templates on* warrant and one punuhm’nt and not 
a rnmnlative warrant and cumulative punishment 
Also per Stkaioht. J — 1 tt ith reference to ». 2 
• tl (18) of the General Clauses Art (I of 1S6S), 

imprisonment ’’ In a. 45S of the Criminal I roeedure 
| Code may be either aimpl* or rigorous. Per Ou>- 
i YiXLP, J —A claim for accumulated arrears of main* 
1 trainee arising under several breaches of order rosy 
be dealt with In one proceeding and arreari levied 
under a tingle warrant- Qrrrv Fwrarss * h**it* 
[Lit It., 0 AIL, 240 

(5) IXTIlSOXVEVT 1TD pCCI 

130 . — . . Cmc under s 21, Cattle 

Trespass Act, 1B71— Sentence of Jtne or i«* 

frieonmeat— Default in payment of eompentahon 
j — It is n t lawful to feus a sentence of fins or 
imprisonment In default cf payment of the eompra 
| Saturn awarded in a matter under a. 21 of the Cattle 
Trespass Act 1871 Ik Tna warms or bJtSBni 
llcsDUt . . 2 C L I!, 607 

137 Contempt of Court — Im 

pmonment added to fine - Trial of rate of com 
tempt — Where in punishing for contempt of Court, 
the summary procedure aanet oned by a 1 63 of the 
Code of Criminal Procedure 18ei is fol owed, the 
Court must sit as the Court before which the offence 
W1» committed, and net in any other capacity and la 
bonnd to take cognizance of the contempt on tho day 
oo which it waa committed In loch scale imprison 
ment cannot be added to fine aa a pnnuhmcnt. 1“ * 

can in which it was dealt with in a summary manner, 

the offence must, under a 1C3 be tried by an officer 
other than tbe person before whom tbe contempt was 
committed, Qtrrrv r Chctdejs ‘tiKtrn Rot 

' [12 VP. R., Crt, 18 

138 Mating false charge— 

Penal Code, s 211-Impne-jnmtut sec th or set theut 
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SENTENCE — continued. 

6. IMPRISONMENT — continued. 

fine . — A prisoner convicted under the second clause 
of s 211 of the Penal Code should be sentenced to 
imprisonment, until or without tine, and not to fine 
alone. Bro. r. Rite a bin Rabhaji . 1 Bom., 34 

1S9. Conviction under Military 

Cantonment Act (Bom. Act III of 1867) — 

Simultaneous sentence of fine and imprisonment . — 
In cases of comictiins under S'. 11 and 12 of the 
Military Cantonment Act (Bom. Act III of 1S67), 
a simultaneous sentence of fine and imprisonment in 
default of the payment of the fine can only be 
awarded, under s. 14 of the Act, in toe event of no 
property sufficient for the payment of the tine being 
found. Reg. r. Lahu . . 7 Bom., Cr., 87 

140. Conviction under s. 4S, 

Act XXIV of 1869 — .If ad. Act V of 1S65- 
Procedttre to enforce fine . — Persons convicted under 
s. 48 of the Police Act (XXIV of 1S59) nro not 
lYaii’e to &k amf mprKVffmetnt rtr de&ttH of 
pay ment. The procedure to be followed in enforcing 
the fine is that laid doun in Madras Act V of 1SC5. 


Axoiroious .... 3 Mad., Ap., 9 

Akokymohs . . .7 Mad., Ap., 22 

141. Attempt to commit suicide 


— Penal Code, s. 509 . — A prisoner found guilty, 
under s. 809 of the Penal Code, of an attempt to 
commit suicide, must he sentenced to some imprison- 
ment, and not merely to payment of a flue. Reg. r. 
ChAKYIOYA I Bom., 4 


(c) Imbkisokmekt ik Default op Pike 

142. Additional imprisonment 

— Rigorous imprisonment. — Additional imprison- 
ment in default of payment of fine for the offence of 
dacoity must be rigorous Qcteek r. Sbmokto 
Kotax 7 "W. R., Cr„ 31 

143 . Limitation of imprison- 

ment in summary trials — line— Criminal 
Procedure Code, 1SSS, ss. 32, 33, 262 — Penal Code, 
*. 67 — Act VIII of 1S32. — In cases of simple im- 
prisonment ordered as a process for enforcement of 
pay ment of fine, the rule of s. 2C2 of the Criminal 
Procedure Code limiting the period of imprisonment 
in summary trials does not apply, as that section 
only refers to substantiv c sentences of imprisonment. 
Esiebess v. Asghab Axi . I. L. R., 6 All., 61 

144. — — — — Presidency Magistrates’ 

Act, 1877, s. 167 — Award of substantive sentence 
of imprisonment. — The words “ to imprisonment for 
a term exceeding six months or to fine exceeding 
R200" in r. 107 of the Piesidency Magistrates’ Act 
(IV of / 1877) are confined in their meaning to 
substantive sentences, and cannot he extended to in- 
clude an sward of imprisonment in default of pa.> - 
ment of fine, the operation of which is contingent 
only on the fine not being paid. Ire THE xtattek op 
Jothabaxi Dayax . . I. L. R., 2 Mad., 30 

145 . Committing affray — Penal 

Code, s. 160— Criminal Procedure Code, 1372, 


SENTENCE — continued. 

5. IMPRISONMENT — continued. 

*. 309.— Prisoners were convicted of having com- 
mittedan offence punishable under s. 160 of the Penal 
Code, and were sentenced to pay a fine of R25 each, 
or in default to be rigorously imprisoned for thirty 
day s, the full term of imp! isoraient under the section. 
Setci by a majority of the High Court (Kikdkbs- 
BEY, J., dissenting) that bin iug regard to the pro- 
visions of s. 809 of the Criminal Procedure Code 
(Act x of 1872), the sentence was legal Reg. r. 
MtnuinrAD Saib . I. L. R., 1 Mad., 277 

148, Criminal Procedure Code, 

S. 33— p enr ,l Cede, s, 65 — S. 33 of the Code of 
Criminal Procedure, 1SS2, does not authorize a 
Magistrate to pass a sentence in default of payment of 
fine in excess of the term prescribed by s. 05 of 
the Indian Penal Code. Reg. v. Mohammad Sail, 
I- L. R., 1 J lad., 277, was overruled in 1SS1. 
QtJEfeK-KSIPEESS r. Yemcatesagadu 

[I. L. R„ 10 Mad., 165 
Aitoirrsiors . I. L. R., 10 Mad., 166 note 

147. - Assault — Penal Code, ss. 65 

arJ ij32 . — In a case of assault, a sentence inflicting 
a fine of R50 and awarding imprisonment for one 
month in default of payment of the fine is illegal, 
w itli reference to ss. 05 and 352 of the Penal Code. 

Is TIie ilATTEB OP JEHAK BUKSII 

[16 XV. R„ Cr., 42 

14b. Sentence under Bom. 

Act "VII of 1867, s. 31 — Simple imprisonment . — 
Imprisonment in default of payment of a fine in- 
flicted under Act (Bombay) VII of 1SG7, s. 31, 
ought to be simple, not rigorous. Reg. r. Bechak 
K nc^HAX . . 5 Bom., Cr., 43 

149. __ Go nviction under Cattle 

Trespass Act (III of 1857) — Pine and im- 
prisonment —Certain persons were convicted under 
b, -13, Act III of 1857, and sentenced to fifteen days’ 
imprisonment and a fine, or in default imprisonment 
for the term of seven day s. No provision was made 
in the Act for awarding imprisonment hi default 
of Payment of fine, but the prisoners were liable 
under the section to six months’ imprisonment anil a 
fine of R500. The High Court refused to interfeie 
with (Re sentence passed. Akoktsiops 

£5 Mad., Ap., 21 
Hut see Akoktsiops . 7 Mad., Ap., 22 

15C). Contempt of Court — Crimi- 

nal Procedure Code, lS61,s 163— Power of Magis- 
trate.- — The Magistrate convicted the defendant of 
conteinpt of Conrt under s ] 63 of the Code of 
Criminal Procedure, and sentenced him to pay a fine 
of Blly, or in default two days’ imprisonment. Meld 
that the Magistrate had not exceeded his powers. 
Akokxxiops ... 6 Mad., Ap., 16 

151, Offence under Income Tax 

Act. (IX of I860) — Potcer of Magistrate. — A 
Magistrate has no power under s. 25, Act IX of 1809, 
to sentence to imprisonment in default of the pay- 
ment of the fine imposed for not pay ing income tax. 
Qpeej,- f. Nodiab Cham> Kook doo 

[14 W. R., Cr., 70 
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■SENTENCE— eonftned 

5 IMPE1SOXMEST— continued. 

_ Offence tinder Income Tax 


Acts (IX of 1889 and XXIII of 
G„eeal C!**t*t < antoh tat, on Art flcflSSSJ. a. 6 
— Tic Income Tax Act (Act IX of 1869, surp'-e* 
niented by Act Will of 1869) luting been pawl 
aubawlneutlv to the General Clause* Act t I of 
1S65), a S of the latter authorized the award of 
impn-o im.iii in default of payment of the fine 
imposed un.hr • 25 of the former Rm. r. Sasoara 
bis BaaBiara . 7 Bom., Cr, 70 

Offences under Madras 


SENTENCE —rant in ■ ed . 

5. IMPRISONMENT— eoulitntd. 

169. 


ten/enee—Had. Bey. I of 1903 .— Act XVII of 1340 

authorize* a aobstautire sentence of imprisonment. 

AsOHiMors Case . L L. R-, 4 Mad., 335 note 
160. — ■■ Offence under Salt Beve- 

nue Act (XXXI of 1850)— Cnniwi Proetdnro 
Code, 1S$ I, n. 21 and 45— Penal Code, ». 63.— 
S. 45 of the Criminal Procedure Code mule appli- 
cable the provisions oE a. 63 of the Penal (Sale 
not only to offeneca falling under that Code aa do* 
fined in its 40th sect ‘on. bnt to every cs * ~" 1 ' 




Abhari Act (III of 1894). as. 21. 22.30,32— ' Magistrate had jurisdiction under ■ 21 of th- 

" I Code, i. 64. Prisoners were sentenced to Criminal Procedure Code. Imprisonment for one 

under it-' 21 and 22 of Madras Act III of I mooth awarded in default of payment of a fine under 


a. 3 of the bait Itevenuo Act (XXXI of 1850) 
was accordingly reduced to three weeks' simple im- 
prisonment. r.ro. r. VrrnoBi bis Sous 

(6 Bom., Cr* 61 


1964. and in default of payment of fine to ngorons [ 
imprisonment. Held that, as fine in th.se cases was j 
the only -assignable punishment, ami by ss. 30, I 
sl, and 32 a specified procedure is laid down for the | 

lev, of the pcn.ur, a 64 of the renal Code had 13L _ __ Non .p aymen t of tuxes- 

no application ABOxritors . 6 Mad, Ap, 40 Samla , J), t tr,el UoniopalAct (Boot. Aet H 

164. Offence under License of 1S73), t.S4, at amended ly Ionite Did riot 

Acts (XXI of 1887, s. 16. nnd XXIX of 1807. Man, e, pal Art (Bon. Ad II of 1S91J, t. 49- 

S. 3)— Potter of Hog\ttroft -Where a Magistrate I renal Code (Act XIV of I960), t. 40 and 1.64— 


a ptraou. who had neglected to tale 
L.oi*,, under Act XXI of 1SC7, a, 15, and Act 
X\I\ of 1867, e. 3, to pay a fine of P.10, and in 
default of payment to suffer seven daji’ simple 
imprisonment, the High Court rev era. d to much 
of the sentence as as aided imprisonment, as the 
trying Magistrate had under the Act no power to make 
•neb au order Etc r. CBExarra valid Xaoarra 
[6 Bom., Cr, 44 

165. Neglect to comply -with 

order for maintenance- Cnauul I'roeed. 


Penalty, ■' F<ne"—Impriionment in default of 
payment of penalty.— There is no distinction between 
the word “ penalty" as used in the B’mhay District 
Mnnicipal Art (Bombay Act VI of 137-5) and the 


used in a Cl of the Indian Penal 
Code (Act XliV of 1861). Imprisonment can there- 
fore be awarded in default of any penalty inflicted 
under (. 84 of the Municipal Act as amended by 
Bombay Act 11 of 1634. iNBlLawua 

[LL.B.18Bom„ 400 


SiSSsSsS 1 


of, intent race —A sentence of lmpruoument awarded . ,r ,™„r,'ioa- 

nnd.T s. 498 of the Code of Criminal Procedure «f/ ’f, Wf-iw' -S^IIS attb-V («• «* the 


maintenance is absolute. *rd the defaulter 
entitled to release upon payment of the arrears due. 
Biracua r. JIoidis Kern I. L. B„ 8 Mad., 70 
156. Committing public nui- 

sance— /V»af Cade, ». 230 — The sentence of impri- 
wnment pasted in default of the payment of a fine 
Inflicted under s 29 ’ of the l’enal Code (for 
committing a public nuisance) should be one of 
simple, not rigorrns, imprisonment. Rio i>lvTtr 
Btx Llxiurra Koas . 6 Bom, Cr, 45 

167.- nt ■ • ■ ■ Penal Code, 

*. 230.— A s entefipeot ngorvns imprisonment in default 
°* J??™ 0 ! 1 ° f ? orthp offm« of nuisance under 

... 1> 1 C.S. !, Qtm, 


— — -d of the Petial Code u jegvL ytTTXs r 

YiusnuDe . lh.E.,6 MtuL. 1S7 

Contra, see Rio *. Sucre bis LintirPA Kosa 
[5 Boiru, Cr, 45 
1E8. — • ... Balt Act (XVII of 1S40), 

Breach ot-Had. pro. I of 1905.-A sentence of 
impnaonwiRst in default of payment of a fine hn- 
j-atd unde* the provuions of Act XVII of 1540 u 
illegal. Qetii c. A inarm 


(L L- IL, 4 Mai, 335 


failnre to pay on demand excess charge and fare 

when due, the amount shall on application be re- 
covered by a Magistrate as if it wire a fine, d* not 
authorize the Magistrate to impose imprisonment 
in default. The eieess charge and fare referred 
to la the section is not a fine, though _it tanj » 
recovered as aneh. QuEis-EuiBBsa r. KctuiP* 

[LL.E, 18BOHL, 440 
163. — Penal Code (Act XLV of 


I860). 8S. 40 and 04-Madrat Tonne A'«i»a» 
Art (Had. Ad HI of 1899). »*. 3 and V- 
Hay\rtrate, Jmiediction of . — Where a convicUcn 
has taken place under the Towns Xuisance* Art 
(Madras), 1899, a. 8, a Magistrate has jurisdiction » 
impose a fine and also to pronounce a sentence *•» 
imprisonment in default of payment of tbc fin - 
Orzil-EXTEISS a. Ear ML , , on 

[LL.B..18Mad-.40O 

184. as. 65, 67— I»P«- 


,1 in dtfa.lt of fine— Hadrat Town. A'»‘* 

lanrtt Ael (Had Ad III of 1963),: 3, el.10.~- 
An accused haring been convicted of an cSra 
under ». 3, cl. 10, of th* Town* Xutsaat** Acs 
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^SElNTEN' CE — continued. 

5. IMPRISONMENT — continued. 

(Madras), 18S9, and sentenced to pay a fine of Rg 
and in default of payment to undergo simple imprison- 
meut for a week, — Held (1) that s. 07 of the Indian 
Penal Code refers solely to cases in which thooffenccia 
punishable with fine only: has no application to 
offences punishable cither with imprisonment o- 
with fine, but uot with both; such sentences ai-e 
governed by s. 05 of the Indian Penal Code; and (2) 
"that the sentence of imprisonment in default should 
not exceed one fourth of the maximum term of 
imprisonment piovided for the offence. Queejt- 
.Eupress v . Yakoob Sahib 

[I. L, K., 22 Mad., 233 

265.- Sentence?, Pmvars erf Appel. 

Tate Court in respect of—Magu'rate, Juri 
diction of -Criminal Proce lure Code (19^2), s. 423 
— Enhancement of sentence — Where a Distiict Ma- 
gistrate acting as an Appellate Court in a criminal 
ease altered a sentence of four months’ rigorous ’ 
imprisonment to oie of three months’ rigorous 
imprisonment, but imposed a fine of RIO, or in 
default a further term of siv weeks’ ligorous ini- 
prisanmeut, — Held that, ns the latter sentence 
might involve nn enhancement of the former, such 
sentence was in excess of the powers of the Magi$. 
trate having regard to s, 423 of the Code of Crimi- 
nal Procedure. Queen-Empress e. Ishiei 

[I. L. E., 17 AIL, 67 

> 106. Powers of Ap- 

pella'e Couit as to alteration of sentence — Allern- 
tion so at to enhdnee t entenee — Criminal Pro- 
cedure Code (1S92), s.423. — The accused was con- 
victed of criminal hi each of trust and sentenced to 
nine months’ rigorous imprisonment. Ou appeal, 
•the conviction was upheld, but the sentence wr s 
altered to one of six months’ rigorous imprisonment 
and a fine of Rl.000, or, in default of payment, 
three months’ further rigorous imprisonment. The 
nccuscd applied to tlie High Court in revision, 
contending that the alteration of the sentence 
amounted to an enhancement of the sentence beyond 
the powers of the Appellate Court under s. 423 of tlm 
Code of Criminal Procedure (Act X of 1SS2;. Held 
that there was uo enhancement of the sentence. 
Queen-Empress v. Ishri, I. L. Jl., 17 All., 67, 
ilistinguished. QoeeX-Estp r e s s r. Chao a>* 
Jagaxxath . . 1. L. B., 23 Bom., 439 

167. — — — Criminal Pro- 

ceJtire Code ( Act V of 1SSSJ, s. 423 — Alteration 
of sentence on appeal — Effect of alteration 
Enhancement of sentence. — A sentence of three 
months’ imprisonment was on appeal altered by the 
Sessions .ludge to one month’s imprisonment with a 
fine of It 20, or in default of pajmeut to 15 daj s ’ 
rigorous imprisonment. Tills alteration of sentence 
was held not to amount to tin enhancement of the 
sonttnee such as was contrary to the terms of s. 423 
of the Criminal Procedure Code. No general rule 
can be laid down to determine vvlnt is or is not au 
enhancement of sentence nhen only a portion of a 
sentence is altered to a punishment of a leaser 
wkirrcv." erf sncrilj. I.o am* amo Hm> Cojj» has h? 

toe. r ' 


SET7TE17 CE — continued. 

5. IMPRISONMENT — concluded. 
consider wliat is the effect of the alteration. Queen- 
Empress v. Chagass Jaqannath, I. L. It , 23 Pom., 
439, dissented Horn. Rakhar Raja v. Khirode 
Pershad Dctt . . L Ii. K, 27 Calc., 175 

G SENTENCE ArTER PREVIOUS 
CONVICTION. 

168. Penul Code, s. 75— Receiv- 

ing stilen property acquired by dacoity . — Where 
soon after his release on expiry of a sentence of 
seven j ears’ imprisonment on conviction of “receiv- 
ing stolen property acquired by dacoity” n poreon is 
convicted of house-breaking: and theft, he is suffi- 
ciently punished by a sentence of seven years’ trans- 
portation ; a sentence of transportation for life is 
too severe. It is uot the intention of the Legislatuic 
that a previous conviction should so enoimously 
enhance the heinousness of petty offences lx the 
MATTER OP l-HAMJEE NASHXO 1 C. L. B., 481 

169. — — — — Previous con- 

victions of offence before Penal Code came into 
operation — Held by the majo ity of the Court 
(Campbell, J„ dissenting) tbits. 75 of the Penal 
Co le only applies to conviction of offences committed 
after the Code came into operation. Queex r. 
Horpahr 4 W. B., Cr., 9 

Reg. v. Keshka ant Yesg . 4 Bom., Cr., 11 

170. Previous con- 

viction not under Penal Code . — An accused person 
cau only be punished under s. 75 of the Penal Code 
where the previous conviction has been under that 
Code. BtTDiicx Rejwae r. Empress 

[10 C. L. B., 332 

171. Evidence of 

precious conviction — To warrant a sentence award- 
ing an additional punishment under s. 75 of the 
Penal Code, as on a second conviction, the evidence 
that there was a previms conviction against the 
accused under the Penal Code must be clear and 
precise. Qcees t>. N.umuddi Sheikh alias Abbas 
Sheikh ... ,14 W. B., Cr., 7 

172. Amalgamation 

of sentence — Transportation — Sentence of trans- 
portation for fourteen years under s. 392 of the Pinal 
Code annulled, os the offence for which such sen- 
tence was passed was not committed subsequently to 
any conviction; and s 75 had therefore been im- 
properly applied, bemblc — That a Sessions Judge 
cannot (under s. 75 of the Penal Code or otherwise) 
b} amalgamating a sentence which he is compctrnt 
to pass upon a prisoner with a sentence undtr which 
such prisoner is already undergoing imprisonment, 
and commuting the latter sentence, condemn st.ih 
prisoner to a longer reriod of. transportation tlian 
he is liable to suffer for the crime of which he has 
last been convicted. Reg. r. uakta valad K.wji 

[5 Bom., Cr.,3B 

* 173. - - Attempt to 

commit offen e — -Penil Cade, Ch. A'.V//j T , — S. 75 
a! Die PenA) Ce> 3e is restr.ctcd to ©ffejops wider 

12 a 
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HT’.N TUW Cfi— ee»fi*««f 
6 SENTENCE AFTER PPEVIOCa COXYIC 

TION —coatiaaed 

Ch*. XII and \\ II of tilt Penal Code '"hen the 

tern of mpr sooment awankble u J*™’ 

tarns'inment and upward*, and does not refer to an 
attempt to commit my of those offence* (Ch. 
XXIII nor can »ny rase be brought within It 
merely because the punishment that may be pi ten 
for t extf dj to three year* and upwards. Qc«* 
x Dajit- Bmm 21 W E-, Cr , 35 


174. - 


T.C .«.! 0/ eflVc* not anler Ck XXII of Teaal 
Coil —An offender » o* ly liable to enhanced punish 
ment under » “o of the Penal Code for an 
offence punishable under Ch XVII alter baring 
been punished with tmpr aonment for the lame offence 
or for an offence pnm.1 able under the »ame chapter 
QcF.ru v PnoJ t W IL, Of , 60 


175 - 


Tree 


l outlet 


r Ck XII or Ck T ril Oj Me Tent l Code 

—Held that wh re u person comm tt an off nee | 
punish able under Ch XII or Ch XI 11 of the 
Penal Code ptinubille w th three sears' impnam 
ment, a d pr mtly to b 9 bnnp roniicted of «neh 
offence comm tt another tneh offence punisbsble i 
under t tber of «nch ehsjters he la not subject, on 
be ngconv c ted of the tecond offence to the enhanced 
pnn shment pror ded in * "o of the renal Code 
Eumti r Mtcu L L. IL. 1 All. 637 

170 — Aid honal *e» 

fence — Svff cir »<-y of lenience — The object of a. 75 
of the Penal Code u to provide for an additional 
aentence not aleaa aerere aentence on a eecond con 
v etion Rcconrte ahonld cot be had to that section 
if the pnn shment for the effence tram tted II itself 
suffc ent. Snro ‘‘ms Tito r Evrtrss 

[X. L. R., B Calc., 877 
177 Eaiawreif 

pse.iim uf— TrampoHot on for eerea year* — 
Impr roaraeaf. — 1 The accused having hero previously 
convicted of offences pun shable under Cb XII or 
Cb XVII of the Penal Code, with uc prune meet 
for a term of three year* or upwards was anbse 
qn colly coonclcd of an offence ondcr one of those 
rhaptera punishable with imprisonment wh ch may 
extend to three yean, and sentenced to imprison ment 
for seven years. Held that a sentence of imprison 
ment for seven years was 81e"al Under a. Jo of the 
Pens' Code the accused might be transported for 
life but be eould not he Imp wmed for a longer 
period than six yean. Evrens r Uanaon 

P-Ia. 1L, 8 Bora, 000 

178. — " ■ Tartker <rs/eac< 

•for actual trainee- Tcnal Code o 46 Where 
a first class fnbord nate Magistrate sentenced a 
pnwncr to s x moo tbs’ Impnaenment under s_." 
of the Penal Code and finding that the prisoner 
Table to enhanced pnn shment nndcr a, 75 of 
Penal Code sentenced the prisoner to six months' 
farther Imprisonment under • 46 of the Code of 
Criminal Procedure, the latter sentence was set aside 
by the H gh Court Asosmors 5 Ugd„ Ajx, 8 


8ENTEN CE — eoafiaaerf 
6 'ENTFNCF AFTER PrKVIOES COXTIC- 
ITION— «■/«*»«? ** 

170 _ Tnimer kan»r 

tod if rerat prt row. rc-ef .oar -TVhire the 
prisoner had already been Several time* convicted of 
s m lar offences, the Magistrate should have com 
m tted h m to the Coart of ? nr. on, with s view to 
Ms he ng pnnisheil as after previous conviction 
c der *. 75 of the renal Code I'M v 
I Lxnr 2 Bcra, 132 2nd Ei, 123 

I 180 ■ ■ Tmpneonmeat— 

' Tomer of Maniirnto— Conaferfetti 4 marh o» 
] doeamenh — T1 e prisoner was convicted under *. 475 
1 of the Penal Code *rd having been previously 
i convicted of »n offence pnn shable coder Ch. XVII 
of the Code the Magistrate sentenced h m to four 
i years’ rigorous imprisonment. Held that the Mb 
pstrate had power to pass sentence of two yard 
impr senment only under «. 75 Penal Code AvovT 
vocs . 6 Mid, A Pm 3 


18L - Attempt to to* 

m t ftnee-Tnnl Code Ck 1 Til,* 457-Lae t 

\*<lkoof trnpeut — A person havlnr been convicted 

of an iffence punishable under s 457 (Ch XVII) of 
the Penal Code was subsequently pnlltr of an attempt 
to commit su eh an offence II el 4 that the promises of 
«. "5 of the Penal Code were not appl Cable to f«h 
perico EXTBK'8 v Titt Datsl 

[LXj. TL, 3 AIL, 773 

182. — • Connetinn »J 

ss attempt to commit tkeft — Tr encore eonnetion of 
ikeft -(ItElTat, d teen 1 esfe) — If a person who 
hss been convicted of an offence punishable under 
Ch XII cr Ch XVII of the renal Code «dh 
imprisonment for a term of three rears or upward* 

Is convicted of an attempt to crmmlt anr such off enea. 
he does not thereby heroine 1 al le to the enhanced 
punishment allowed by s. 75 of the Code E*T**M 
t XiiraBiimi . L L. R, 5 Bora, 140 

183 — — and as. 179, 

511 — Attempt to commit a% off cate — Fakoacemeat 
of srwfsace/or yrenons coactefio* — Prrr'ews tow 
e etna . — A person who has been convicted of the 
offence of theft (an offence punishable under 
Cb. XVII of tbe Penal Code) doe* not on being eon 
rieted of an attempt to comm t the offence of theft, 
become liable to tbe enhanced punishment allowed by 

a. 75 of tbe Penal Code Quits c f»* 

ceisas Eini I.3L IL, 14 Calc* 357 

184. and ss 467 »nd 

511 — Attempt tf commit Aoute-lreafrnt tut * 

after prer.o« coscct.ow^-S.-Sof Act XEVof 1S50 
does Dot apply to the case of an attempt to comm t 
the offence punishable under a. 557 of the Code after 
prewan ■ run v irt ions cf offences falling within Cb. XII 
<x Cb. iVTl inch effence heme punishable under 

* 61L files Sam a Tato r Xmpreu 1 L is ’ 

Cole m 577 Tmpreit of India v Pam Payot, I L 
X- 3 Al ! , 778 Smpren r liana Hakim, I L-Sm 
B 740 Q«eea Empress r Snekaran Saan, 

1 1 i.H Co fr„ 357, referred ta Qcirt K«*M* 

* AJtDffu j. it. XL, 17 AIL, 120 
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SENTENCE— continued. 

6. SENTENCE AFTER PREVIOUS CONVIC- 
1ION — concluded. 

285. and s. 511— 

Attempt to commit an offence after previous con- 
viction.— S. 75 of the Penal Code does not apply to 
cases which are confined to s. 511 of that Code. The 
offences «Uicli come under s. 511 mast be punished 
entirely irrespective of s. 75. Queen-Empress v. 
Aj i. din a, I. L*R., 17 All,, 120, npprov ed. Queen- 
Ehpbess a. Bhabosa . I. L. R , 17 All., 123 

7. SOLITARY CONFINEMENT. 

180. — — — S. 74 — Duration of soli- 

tary confinement. — Solitary confinement mnst not be 
imposed for the whole term of a person’s imprison- 
ment. tinder s. 74 of the Penal Code, it is to 
he imposed at intervals. In the matter op’Ntan 
Sue Mbther . . 3B.1, R., A. Cr., 49 

187. — S. 73 — Criminal Proce- 

dure Code, ss. 32 (a), 2G2 — Summary trial . — It is 
not illegal to impose solitary confinement as part of 
the sentence in a case tried summarily. Empress v, 
Annu Kean . . . 11. B., 0 All., 83 

S. TRANSPORTATION. 

188. Measure of punishment — 

Harder. — A sentence of transportation other than 
for life is illegal in the case of a prisoner convicted 
of murder. Queen* v. Bhooioo Mubmok 

[0 W. R., Cr., 85 

189. ■ — Reasons for 

sentence — Criminal Procedure Code, 1861, s. 3S0 . — 
S. 380 of the Code of Criminal Proceduie, 1861, 
did not authorize a Sessions Judge to sentence a 
prisoner convicted of murder to anything less than 
transportation for life, and it required the Judge, if 
he sontcnco such prisoner to transportation for life 
instead of capitally, to assign his reasons for so 
doing. Queen i. Dabee . W. R,, 1834, Cr., 27 

190. Unp reme/l i- 

taied murder. — Where murder is not premeditated, 
transportation for life is a sufficient punishment. 
Queen i . Ram Churn Kubmokab 

[24 W. R., Cr., 28 

191. Penal Code, 

ss. 307 and. 391 — Attempt to murder — Causing 
hurt in committing robbery. — Neither under s 307 
nor under 8. 391 of the Penal Code can a prisoner be 
sentenced to fourteen years’ transportation, the 
punishment award able under those sections being 
transportation for life, or rigorous imprisonment for 
ten years, with fine. Queen t. Bitamoup. Doosadh 

[7W.R., Cr.,41 

182. — . — Waging tear 

with Poiccr in alliance with the Queen —The pun- 
ishment for a prisoner convicted of waging war with 
an Asiatic Power in alliance with the Qneen must, 
under the Penal Code, bo either transportation for 
life or imprisonment of either description which may 
extend to seven years. Where such a prisoner was 


ENTENCE — continued, 

8 TRANSPORTATION — continued. 

sentenced to ten years’ transportation, the sentence 
was held to be illegal. Queen v. Kbipa Singh 

[3 W. B., Cr., 10 

193. Killing a wi- 

zard — A sontenco of death was commuted into ono 
of transportation for life in the case of a prisoner 
who committed murder in the belief that the dcceasod 
was a w izard and the cause of his child’s illness, and 
that by hilling the deceased the child’s life might be 
saved. Queen v. Ocp.am Sungra 

[0 W. R„ Cr,, 82 

184. Murder by way 

of retaliation . — The sentence of death reduced to 
transportation for life in a case of murder committed 
rather by way of retaliation for injury than under 
the influence of any worse passion. Queen r. Tonoo 

[0 W. R„ Cr., 40 

195. Reclcless assault 

with deadly weapon.— The punishment of transport- 
ation for life was inflicted instead of capital punish- 
ment in a case where there was no intention to cause 
death, blit a reckless assault with a deadly weapon 
which inflicted an injury likely in the ordinary 
course of nature to cause death. Queen v. Khoaz 
Sheikh 5¥,E, Cr., 20 

138 , Commutation of capital 

sentence — Likelihood of accident at execution . — 
Where the condition of the convict rendered it likely 
that, if he were linnged, decapitation would ensue, 
the Sentence of denth was commuted to one for 
transportation for life. Boodhoo .Tor , aha r. Em- 
press 2 C. L. R., 215 

197. Penal Code, s. 59 — Measure 

of punishment — Penal Code, S.412.—A sentence of 
transportation under ss. 412 and 59 of the Penal Code 
cannot exceed ten years. Queen v Mohanundo 
Bhundarx . . . .5 W. R., Cr., 10 

198. Measure of 

punishment — False eudence and forgery — Under 
s. 59 of the Penal. Code, no sentence of transportation 
for a shorter period than seven years can be passed 
on any charge. Therefore where a prisoner was 
convicted on separate charges of giving false evidence 
in a judicial proceeding under s. 193, and of forgery 
under s 467, and sentenced to seven years’ trans- 
portation for the first offence and a further period 
of transportation for three years for the socond 
offence, the second sentence was gnashed as illegal. 
Queen v. Gouk Chundeb Ror . 8 W. R., Cr., 2 

199. — Criminal Pro- 

cedure Code, 186 1, s. 59 — Power to commute punish- 
ment after sentence of imprisonment. — Under s. 59 of 
the Penal Code, a Court can sentence to transport- 
ation only in a case iu which the offenco is punishable 
with imprisonment for seven years or upwards. It 
may, in passing sentence for the offence, commute the 
imprisonment to transportation, bnt it cannot commute 
the sentence after the sentence of imprisonment has 
been passed. Queen v. Previ Chund Ousowab 

£W. R„ 2804, Cr., 35 
12 B 2 


i VOX,. T 
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SENTENCE -tomitnmed 

8. TT ASPORTATION— eo»h»*td 

of 


20 ° - ^ 


allrr r’Mlfom. ,/,nl tiro xrafeae**— To 
win<- a. so of the Penal Code “to operation, the 
punishment weeded 01 one offence aloos must he 
term tears’ imprisonment end cannot be mule op by 
adding two eeateneee together and then commuting 
thcamslgimated penal to transportation _ QHH 
MOOTilE KOBI 


2W 1L, Cr„ 1 
3WE,Cr,44 
6W B,Cr,44 
— Cemifelisi 


Qrorv r Tot oo bast 
Qain «5eo5iCiiilH - 

7(ipn>0*mest <» default of pajmemt if 
fit, _S 59 of the Penal Cole does not authorise 
the substitution of transportation for the imprison- 
ment to which a Court can sentenee an offender m 
default of payment of fine KvsHTSSl r Qnir 
[LLIh, 5 Mad, 23 


202. — ■ ' " ~ Impruoomtnt 

— Petal Code t 3 T’—Cmmilmril ofem-e — When 
an offence u pnnuhaMe eithrt with transportation for 
life or imprisonment fo- a term of year* if a »cn*ence 
of transportation for a term less than life u awarded 
such term cannot exceed the term of imprisonment. 
Qvwse Nan da I L B, I AIL, 43 

203 CommmtaltOm of 

ses/eisee — r.ieers «» dee J . -t IP of SSS2 t 1— 
Imprnonmewl or trimeaortahm —An officer who in 
the exercise of the powers d scribed in a 1 Act XV 
of 1852 had passed a sentence of imprisonment for 
terra yean, had power under a 89 of the Penal 
Code, to commute tha sentence into one of transport- 
ation for the libe pcnoL JiCKaos J , dissrated. 
OrMt r BtKinnOOA 

[aii.B,Bup Vol,8I9 9WB,Cr,fl 


SENTENCE— eoafiaenf. 

8. TEAVSPOr.TATIOV— co» loied 
, 41 -A sentence of transportation for two perhdl 
each of seren years, one sentence to commence after 
the expiration of the other, was not warranted by 
■ 48 of the Code of Criminal Prorednre. that sert-on 
allowing such sentences only when the penal * im 
consist of imprison meat. Qrz 

9 AVniPPIJiG 

207 — Sent-nce giving both 

whipping and impriuonm-nt— Tower of 
ifaitHrolo-Srt XIII of 1950., 27-ActXIIIof 
JK6, s 27, pare a Magistrate power to award either 
imprisonment or whipping hot rot both, and a 
sentenee which pave loth was ilteenl. Qr**® * 
Ftw . . Bourke, O C.239 

208 — Person convicted of two 

or more offences under Penal Code— X*pr* 
tonmnt and eehipp mo -When * person is convicted 
at one time nf two or more offences punishable coder 
the Penal Code, the Court Is empowered to sratewc 
the prisoner m the one ease to n-o-oui iroptison«*n* 
and in the other ease to whipping under Act * I of 
IS -4. Asoyriiora . 5MaA,Ap,10 


204. - 


— Ccimmeiiftot 


.... — TemilCode «r 37S 5tI—A'ler,pt a > rop* 

— A was convicted of an attempt to commit rape and 
was sentenced by the J adz* to n roron imprisonment 
for seven years, which he commuted, nnders. 63 of the 
Penal Code to transportation fir the same term 
Held that under ts 3‘b and 511 of the Penal Cede a 
*-n trace of imprisonment for the offence committed 
coull nrt be for a loa-rr term than five years 
and such sentence conli not be commuted, under 
a 69 to transportation for a 1 nger terra (W ra r 

Mnuv 1 B.L.IL, A. Cr , 5 10 W It, Gr , 10 

205 

•clears— Iwyneoai . 

alternative punishments of death, transportation for 
life, or rigorous imprisonment extending to ten years 
a sentence cf fourteen years’ trmnvporutiou is n'«-.l" 
sentrara 

of transportatira short of life, he shosld r. v „ a 
sentence of Impnwrammt for the term fixed hr law 
and then, nn-ler a 69 change ft to trsni porta* im for 
that penal Qcxrv , Beonoo * 

[W, H_, 1834, Cr, 30 
’ ■ 1 8n ””*sive sentences Q f 
traoBportltion— Criwimf Pneed.rt Co*JS?y 


209 


- Imprisonment ^In 


whipping— CnmiaaJ Procedure Cod >, 

Court mol ami horned to lalfurf /fa* »» — - -• 
wlipp aj —A Court has no power, under s 393 of the 
Criminal Procedure Code to revise Its sentence of 
whipping hy inflicting a fine In cases where the 
sentence of wbipp ng cannot he earned Oil, all that 
the Court can do is either to remit the whippi-ij- 
altogether c- to sentence the offender, la lien of s 1c “ 
■hipping or of so much of the sentenee of whipp ■!? 
as was not earned out, to imprisonment, etc TBJ 
word " imprisonment ” in a 393 of the Criminal 
Procedure Code means a snhstantire sentence of 
imprisonment, and mt imprisonment for default lb 
payment of a fine. Qrssx Ewraus r SiriODts 

[L Is. B, 11 All., 303 

210 Ground far sentence— 

St i'cibcs' of jrommit m judgment — When whirp os 
is imposed as a punishment. the grounds for that 
form of punishment should be s t oat in tbe j«d 
meat. EmlTl r Quss» . I. L. H,5 Mad, I“ a 

21L Sentene” of imprisonment 

fa lien of whipping — Cnm oaf Procedure Cote 
(1SS2), i 395— Pow, of Magntnte —Where * 
prisoner who hu been sentenced to whipping M f® aa ‘‘ 
to he nnfit to undergo such am ten e, and sacn 
sentenee Is accordingly commuted to <ne of lmpn-ox 
merit such snbst tnted term of imprisonment mart 
not bring the total term to which such prisoner 
It srateoced up to a term m excess o' the maxi®®™ 
which the Coart pawing tb» sentence is comp. tea t v< 
infl ct. Q see a- Empress t SheoJ.m J L H _ 1* 
AlU 309 referred to. QflrtTmm ' 
Bxaix*-; ’ ' 
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SENTENCE — continued. 

10 POWER Or HIGH COURT AS TO 
SENTENCES. 

(a) Generaiit. 

_ 212. Power of High Court to 

interfere with sentence.— After a sentence las 
once been passed by a competent authority, the High 
Com t has no more poner to interfere nitb it than a 
private individual, except upon appeal, or on a 
leferencc, or by wry of levision, as provided by the 
Code of Criminal Procedure. Queen r. Puban 

[7W. E„ Cr.,1 

213. — Consolidation by High 

Court of sentences passed by lower Court — 
Separate sentences. Illegality of . — When the circum- 
stances of the case justify, the High Court may 
substitute one aggregate or consolidated sentence for 
separate sentences passed by the Court below sufficient 
to meet the offence of which the accused has been 
com icted. IiinnoT Mondai< v Jagananda Das 

[4 C. W. N., 245 


{!>) ENHANCEMENT. 

214 . Power to enhance — Crimi- 

nal Procedure Code, 1801, s. 419 — Sessions Judge. 
— A fcessions Judge had, under s. 419 of the Criminal 
Procedure Code, 1861, no authority to enhance a 
sentence on appeal. Queen r. Buioram Doss 

C4W.B., Cr.,20 

215. — — Acquittal ' by 

Sessions Judge and assessors. — Where a Sessions 
Judge and assessors acquit in a case of murder, but 
find tbo prisoner guilty of a minor charge, the 
Appellate Court has no power to interfere to enhance 
the punishment aw arded. In the mattib of Toyab 
Shaikh: ... 1 Ind. Jur., N. S , 6S 

216. Appellate Court 

— Criminal Procedure Code, 1ST 2, s. 2S0.—S. 2S0 
of the Code of Criminal Procedure, 1S72, authorized 
an Appellate Court, subject to the prov no m the final 
sentence, to enhance any punishment that had been 
awarded. Anontmocs • I. L. R., 1 hind., 54 

217. - — Criminal Pro- 

cedure Code, 1ST2, s 18 — " Pudifu — The word 
“modify” in s. l w , J. 2, of the Code of Criminal 
Procedure did not include the power to enhance 
a sentence: eonseqnentlj where an Assistant Sessions 
Judge passed a sentence of more than three years’ 
imprisonment, tho Sessions Judge could not enhance 
it lirrr.EATBiA. r. Kama Preha. 

[I. Xi. R , 4 Bom., 239 

213. — - — Criminal Pro- 

cedure Code, 1S72. s. 2S0 — Enhancement tn/heut 

notice. Where a District Magistrate on appeal made 

an order under the Cede of Criminal Procedure, 
s, 2So, enhancing the sentence appealed from, with- 
out having served notice on the appellant, the order 
of enhancement was quashed as illegal QitEN r. 

Hekmct Ah ... 24 W, B , Cr., 72 


SENTENCE — continued. 

10. POWER OP HIGH COURT AS TO 
SEN TEN CES — continued. 

219. Exercise of power —Cri- 

minal Procedure Code, 1872, s. 280.— Circumstances 
under which the High Court would, ru appeal by the 
prisoner, enhance the punishment under s 2E0, Act 
X of 1 S72. Queen t. Soffieuddi Pakwar 

[13 B. L R., Ap., 23 : 22 W. B., Cr., 5 

220. — - — Criminal Pro- 

cedure Code, 1872, s. 2S0 ( 1S61-G9 , v. 419 J— The 
High Court on appeal, being of opinion that the ease 
was one where no circumstances of mitigation were 
set forth, and where, without am sufficient reason, 
the Judge had awarded a punishment which in ordi- 
nary eases would be quite inadequate enhanced the 
punishment under s. 2£0, Act X of 1872. Queen t. 
Goojree Panday 

[11 B. L. R., Ap., 3 : 20 W. R„ Cr., 21 

S2L Enhancement of 

sentence on appeal — Criminal Procedure Code fAct 
X of 1SS2J, ss. 423, 439 . — A head constable was 
convicted under s. 330 of the Penal Code, and at a 
trial before a Sessions Judge sentenced to four 
months’ simple imprisonment. The prisoner appealed. 
The High Court, m dismissing the appeal, directed, 
as a Court of Rovision, tint the sentence passed 
should be enhanced. JIether Ah r. Queen-Em- 
press . . . 1. 1,. B., 11 Calc , 530 

222. " ~ ’ Criminal Pro- 

cedure Code, 1872, s. 2S0— Alteration of conviction 
from culpable homicide to murder. — Under s 2S0 of 
tho Code of Criminal Procedure, the High Court 
altered tho conviction in this case from culpable 
homicide into one for mnrder, and enhanced the 
sentence accordingly . Queen r Roheew 

[21 W. E., Cr., 39 

223. — — - — — Enhancement 

of sentence on persons not appealing. — Five persons 
were convicted of mischief; one prisoner appealed. 
Notice to attend the hearing of the appeal was sent to 
all five prisoners, of whom only three attended. The 
Head Assistant Magistrate, however, enhanced tho 
sentence passed on all. Held that the enhanced 
sentence passed on the prisoners who did not appear 
and who did not appeal must be annulled. Anony- 
mous . . . 8 Mad., Ap,, 8 

(c) Mitigation. 

224. — Power to mitigate sentence 

— Criminal Procedure Code fAct AJ V of 1SG1J, 
ss. 403 and42S — The High Court could, under ss. 405 
and 42S of the Criminal Procedure Code, mitigate 
a sentence passed by a Magistrate nnd confirmed 
or altered on appeal by the Sessions Judge, oa 
the ground that the sentence was eicc'siv e. In the 
MATTER OF TUI PETITION OF BlSSUMDRUR SHAH A 

[B. I», R., Sup. VoL, 4S4 : 6 W. B., Cr., 7 

Overruling Queen r. Kvmdhone Mundul 

[4 W. B-, Cr., 15 

225. — Criminal Pro- 

cedure Code, 1SS1, s. 403. — The High Court (lite 
the Sessions Judge) could not, under s. 445, Criminal 
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SENTENCE-ccaf-W 


10 TOWER OF HIGH COURT AS TO 
SEMEM-E* — eoa/i*««<f 
Procedure Cede, 1861 nullify the verdict of a jwv 
\j interfering to lessen the punishment. S 405 
referred to cases where the offence was F" vf f. bnt 
vthcre the pun shment ii fiicted was held to be too 
sertre end net to cases where the conviction itself was 
cons derod improper. Quzeh t IUssosatb Hnn> 

r * te w. it-, Cr.. e 

226 - — Exercise of powers— Co«« 

Wlmiffed /or cootidtrotion of Uortrnment. — If 
there are circumstances which render espcdient or 
advisable a mitigation of the amtei ce required by the 
law to be passed in case* of murder, the Judge may 
record these circumstances and submit them for the 
consideration of the Government, and the Government 
might, under a £4 Criminal Procedure Code, 1861, 
act as to It seems proper Qrns c Dash 

[W It, 1864, Cr., 27 


SENTENCE— eoacledrti* 

10 TOWER OF HIGH COURT AS TO 
SLJiTElv CES— eoaelade/f. 


may reverse the convldicn and sebtence and erd« a 
i trial (i. 280 of the Coda of Criminal ProccdoreV 
■a t JLiisni. Goyetva • 10 Horn-, 487 


BEP ABATE ACQUISITION. ' 

Sto Hrsnrlaw— Joivr Family— Naito 
O r, ASD ISTEBEST IV, PBOYEBTT— AO* 
QCIBXD PaOPEBTr 

See Cases vbpzb IIiotv Law— J em 
Pamhi— P etsciimoB AOT Ores o* 
Pxoor as so Jourr Family 

BEp ABATE CHABOES. 

See Cases cveeb Joixdib or Chaeoej 


227 — “Re verne," Meaning of— 

Criminal P needs re Coda (Art XXV of lS6t), 
ti 41H 416 — The word “ reverse’ In ««- 419 and 42 J, I 
Code of Criminal Procedure (Act XX\ ot 1661). ‘ 
an. 2S0 a d 2d» of Act X ol 18/2, meant to make 
void, to set aside, or annul and not merely to change 
or turn into the contrary Qfasv r Elshj Bax 

[B.L.IL, Sup Vol, 460 6 WT. B-, Cr„ 80 

228 Power to reverse sentence 

— CVtffliaal Procedure Code (Act XXV <tf 1S61J, 
e 426 —-A was charged with the cff.nce of Tolun 
tanly canting hurt to f, and B was charged with the 
same offence and also with the < If cnee of abetting A. 
The Magistrate found A guilty of the cffence, and 
sentenced him to three months’ rigorous imprison* 
ment The XI sgutrate also found ti guilty of abet 
ment of the e (fence o( voluntarily causing hurt to C, 
and sentenced him to one month s rigorous imprison* 
ment and a fine On appeal, the SesHout Judge 
held that there was no evidence to convict A. and 
he accordingly released the prisoner The appeal 
of B however, w»i rejected, on the ground that 
the evidence though it did not prove him guilty 
of abetment, provedhim guilty of voluntarily causing 
hurt ( and therefore, under s. 426 of the Code of 
Criminal Procedure, the arntenee could not be 
reversed. Xo • error or defect either in the charge or 
fa the proceedings on tnal ” was alleged. Held (by 
XI mm J ) that s. 426 of the Code of Criminal Pro* 
cedure did rot apply Gcxiv r llAHEjroaia»vn 
Cbattbweb ^ 6BLX, Ap , 39 

S C O oyx Xlonrv Gncsr » Jlonrvnso Xath 
■ t .13 W B„Cr.,78 


CBAI7Xa»t . 


229 

vseftca — Beeept 10a ef tndtiet ttodmien 
«“> Procedar. Code. 1872, s 2S0 — If n tC Ate 
tried by a jmy the High Court «ad, that laadnuMitle 
mncnce has been received, but that, after setting it 
male, there Wher c^deneeon'tfce recced <m w£ cb 
the jury may End a verdict of guSty. the H gh Court 


8EPABATE OFTEN CES. 


— - Conviction of— 
bet Ektisios— Cbxmwal Cases— 8m 
tb5Ce» B. Is. B., Bop. VoU 488 


See Cases voter Seotexcb— C tnirunri 

bSBTEMCZe. 


— Trial of- 

Sie CaAEs voter J odder Or Charges 


BEP ABATE PROPERTY. 

Sat Cases votes IIiotd Law— Joisi 

FAMIIt— JiATCBS 0», AOT iBIBEEST Or 

Pbopsbti— Acquired Frofxety, 

Sea Cases voteb Rcsvaot AOT 9ns. 

Set Srccrssios Act, e 4. 

(13B L B, 333 

BEQUE8TBATION. 

L Writ of sequestration- Co»- 

lempt of dteret or order of Comrt—Bnlt of BornidJ 
Supreme Court, 3S9— “ Jbr/ A eif A ’’—The process 
of sequestration for contempt of a decree or order M 
Court, as it existed In the late Supreme Court, will, 
ia a proper case. Issue out of the High Court. TM 
object of rule S89 of the Supreme Court Rules* 
which required a party who wished to puforcs »•’’ 
order by sequestration to indorse upon the copy » 
the erdfr served upon his opponent a memoranda® 
to the effect that In default of performance of the 
order he would be liable to be arrested and to ha’® 
his estate sequestered was to enable the party mak- 
ing such endorsement to apply ex-pa lie for the wot. 

Is the absence of inch a memorandum indorsed upon 
the copy order, a party desironaof enforcing an order 
6y sequestration mutt give proper notice to 
opponent of his Intention to apply for the wnt- A 
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SEQUESTRATION — concluded. 

■order commanding an act to lie done “forthwith ” is 
sufficiently in conformity with the rule that requires 
the time within which an act ordered to bo done is 
to be performed to be specified in the order. Ham- 
VADbabhdas Kaddianbas o. Utamchand Manuc- 
C hand . . . .8 Bom., O. C., 135 

2. Property out of 

jurisdiction of Sigh Court — Po X cer of Sigh Court. 
— The High Court will assert its jurisdiction for the 
purpose of preventing a writ of sequestration issued 
by it from becoming a mere form, and under proper 
circumstances will operate in personam where the 
property sought to be sequestered is outside its 
jurisdiction. Harivazdabiidas Kaddiandas v. 
Utamchand Manikchand. Ik re Gopabray JIybad 

[8 Bom., O. G„ 238 

SERVANT. 

See Cases under Limitation Act, 1877, 
art. 7 (1859, s. 1, ci. 2). 

See Cases under Master and Servant. 
See Cases under Puerto Servant. 
— Custody of— 

See Arms Aot, 1878, s. 19. 

[I. L. R., 20 Calc., 444 
I. L. K., 10 AH., 270 
See Contract Act, s. 178. 

[I. L. R., 4 Calc., 497 

Domestic- 

dee Act XIII ov 1859. 

[2 B. Ii. R,, A. Cr„ 32 

See Wat- Construction. 

[8 B. B. R., 244 
8 B. L. R, Ap., 4 

Liability of — 

See Bengad Excise Aot, 1878, ss, 53, 59. 

[11 C. It. R., 410 
Z Ij. R., 0 Calc., 207 
1. 1,. R., 9 Calc., 847 
I. L. R., 17 Calc,, 500 

See Bombay Abkari Act, 1876, s. 45. 

LI L. R., 15 Bom., 45 

SERVICE OP PROCESS. 

See Cases under Process. 

.SERVICE OP SUMMONS. * 

See Cases.under Summons. 

SERVICE TENURE. 

See Bengad Cess Act, 1871, s. 3. 

[7 C. It. B,, 373 

See Bombay Be venue Jurisdiction 
Act, s. 4 . I. It. R., 18 Bom., 819 

See Cases under Ghatwadi Tenure. 


SERVICE TENURE — continued. 

See Grant— Construction op Grants. 

[4 Bom., A. C., 1 
I L. R., 9 Bom., 661 
1. 1>. R„ 16 Bom., 222 
It. R., 18 I. A., 22 
I. L. R., 10 Mad., 1 

See Hereditary Ofpicbs Act. 

[I. It. R., 19 Bom., 250 
I. L. R, 20 Bom., 423 
See Limitation Act, 1877, art. 130 (1871, 
art. 130) . L I. R., 1 Bom., 580 

See Right op Occupanct— Acquisition 
op Right— Subjects of Acquisition. 

p. Z. R., 4 Calc., 07 

1 , Creation of service tenure — 

Long possession — Presumption — Chakeran lauds — 
Chowkidari duties — Onus prolandi . — Long posses- 
sion of lands as chowkidari chakeran affords ground 
for the presumption that the lands were set apart as 
such at the decennial settlement. The onus of proof 
that the lands were the private lands of the zamindnr, 
not set apart at the decennial settlement ns chowki- 
dari chakeran, is on the zamindar. Mooktakeshee 
Debia Chowdhrain c. Collector of Moorshed- 
ABAD 4 VT. R., 30 

2 — Performance of services — 

Pat ore of grant . — A grant to a man and his heirs 
on condition of performing sen ice does not in general 
mean that the senico is to be personally performed 
by the grantee or his heirs, but that the grantee is to 
he responsible for its performance. Snrn Ladd 
Singh v. Mookad Khan . . 9 W. R., 128 

3 , Deshmdkb, Services of — 

Sereditary offices— Pom. Act XI of 1842, s. 2 . — 
By s. 2 of Act XI of 1843 hereditary ofheers are 
bound to “render tbe usual ser\ ices of their respec- 
tive offices, as far as the 'same may he required by 
tbo Collector or other officer under whose control 
they may be placed by usage or the orders of Govern- 
ment." Semble — That the “usual sen ices" of a 
deshmnl.li consist in making himself thoroughly 
acquainted with all circumstances affecting tho land 
revenue in his district, and in communicating such 
information to the Mamlatdar or mohalkari; and 
that the deshmukh is bound to perform or get per- 
formed so much writing business ns is necessary for 
the above purposes, and no more. But if by reason 
of the sub-division of the taluklis his duties in that 
respect are increased, he is bound either personally to 
perform such increased duties or to proiido a kar- 
knn or Larkuns to perform them for him. Rangoba 
RAIS r. CODDEOTOR OP RATNAGIRI 

[S Bom., A. C., 107 

4 - — . - - - Right of female to inherit 
service tenure,— Tbe law in tlic Bombay Presi- 
dency recognizes the right of females to hold majura- 
dari vatans, males being appointed by them to per- 
form the seriice. Government op Bombay r. 
Damodhae Parmanandas . 5 Bom., A. C., 202 

5. Sereditary Offices 

Act (Bom. Act XI of 184 3 J — Bight of females 
to inherit . — Since the passing of Act XI of 1843 & 
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SEE VICE TENUBE — cenhned j 

ftff&le can inier-t a majunsflan vatin. The Co! 
Iccto* n.i i c the ntofe proc«ds cf a vatan to 
tte aSmtiLtr p rw 1 *b° » entitled to retain toot 
pror« is a* hi* r menmtioa Dii Srsw r Got 
iBvurvr oi B ussy IUfrstut EBrsHitoss 
t Bat w r 2 s 8 Eon, A C, S3 

e Bight to cfEc’ftte In propor 

tion to stares held in Tfttan— Durretu* of 
C t- Jet Ai o/iS43~Tbe I ain^iff bad two 
,U e and the defendant one »= * patflki vatao 
It an act 4 m brought bv the plaintiff to estab isb bu 
n»ti to cffmtt twice ft often as the defendant — 
Il'ld that the plaintiff was tot neceasarily entiled 
to rath right t bough the fa et of li« hoJdirg -two 
share* in tfce tat an might be a reaion fo- the Col 
lector to exert!** bia d fc«t./m under Act XI of 1-43 
(win it an in force) IQ favour of the plaint ff by 

■miw i.w to him a lender period of management than 
to the defendant in the even cf two aharers net 
agreeing ai to the person to officiate BBavlsr 
Sisuhit r Bhit»k Eivui 12 Eom, 232 


7 Powero‘’avftt»ndarto create 

ft perpetual mutallk — Fz /moa </ la eettnorn 
flora rt m c ./ talon -- kararpat ra 
«w»( C artrartio* of— F taU—Sanad Construc- 
tion cf The errat on cf a perp. *Tial mot* ik with 
a crrtai stare of the tatan at tnlti on account of 
mstahki. u « it tin the jvwm e'a holder of the vatan 
for the ten* being more ispcciaBt when it it done for 
good and cilsah » cmodcratKO pairing to the va.an 
But it i» net competent to him to exclude bit me 
effort from the en ire management cf the ratan 
In I s 15 the ancestor of the plaintiff a no was a 
dfasi and the laat proprietor of the drsi ati ratan cf 
Tegnr granted to the oners or of the &feat ants a 
lararpatra whereby m cenrdiratxju of the service] 
the lat^r was to renter to the foTnrr in recovering 
the va*»n. he defendants ancestor was to enjoy coe- 
third cf the Satan aa rs.»ni mutal k from gHieratm 
to generation 6 jVaeqncntlj the pla ct^T. ance s*or 
granted to the d> f T-dii-.U’ ancestor a aanad which 
tefentd to the kararpa ra already caecnUd and 
vested the entire mira-treect cf the vatan m the 
defendants’ ancestor fen generation to gcnmtioa 
afte» the eaiJ vatan wa* recovered. After protracted 
legal proceeding], in which the defer doits’ acres’ or 
assisted the plaintiff's grrat-grand'athcr the vatan 
was recovered m 1533 In 1645 the de'endanU' 
tncfSvOT actually entered into the macaiement 
and curt mo ed to manage till IS 0 m wh^h 
year Gervmraen*. pot the vatan under aitachmen’ 
rrom 15«0 to 1564 he remained on* of pwessjn 
ul eonsHjofnre cf the attarhmrai. In 1354 
emme-t removed the a’tachment and restored the 
’>*“ *® G” - piamtdTl father On bon- uirf by 
Collector to appoint ecu.*®* to take twaesnon 
asd management rf the ratio the plaint fi father 

r?a y 15151 jBij ***» iiat fc* t*a 

appeented the defendant* father to manage it and 
the defendants’ father ror.tinmetl to manage it till 
k» tad M 1580 Oaluiol , IrmTmockli 

tearnana waa Rented to the defendants 1 »nj 4 
by the mother cf the plaintiff, who was then a mmo- 
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Under that tnoolhtesmma, the drfendic’i msssM^ri. 

the rat-afill If*® 1 a which Jrtrthrplawtjff Jmncc 

attained bu tnaynty, wished to manage it himself, 
bnt was opposed bv the defendant* The amices in 
ronnfcticn with the vatan bad cenard u 1SW The 
pia ntiff therefore btva,tt the present »nit rt ISSt 
to recover the vatan with mesne pnrfi’s The defen- 
darts art up the ka*arpatra and the santd by which 
thev centended they had acquired the hmcLtary 
right to keep the whole Tatan m their peasewoo and 
macagnn’ot and to take one- third of (he feewe 
denied fnm the same The plaintiff unpeaehedthese 
docuirf"ts tc fo-genes, and contended that ro » D J 
case ibev wero cot binding on him a* It was not 
competent to In an ccrfor to mate a permanent alien- 
ation of the vatan ij- i*» management bevord bu 
lifetime The Court of Erst instance awarded t v * 
pla jit fl » claim On appeal by the defendants tolbe 
lligh Cant— Held reven ng the dicree of the 
lower Court that th» ngh a cf the defendant* nc4-r 
the kararpa tra wrre 13 force and bindme on the plao- 
tiff co wl b standing that the* rtlcrtincidcntaltothe 
ratan had ceased. That doenrornt had teen eiceuted 
totmerefvtocnatea pimnanent effi-efer the ferviccy 
of which a certain ahare in the vatan waa allotted at 
rnsunerati- n bn’ 1 proceeded cn tbe tpoeial aemet 
to be rendered to the family of the gract'ir by the 
recoreryof theratan itself Ja ether word*, the per- 
formance of the sen tee aa mnta’ik wat tot the entire 
cot* di ration cr motire for tbe giant, nor did it 
ripns-lj provide fer tbe giant ccaimg when the 
*<TTvcc» abooU be no longer required. Held also 
that the aaaad pmrpcrtfd 10 exclude the grants*'* 
incctsrore in tie vatan ertirtly linn the mana-cracnt 
of the vatan, and to via* it in the purmanent mutati 
and whilst hating than aa tte abvoJute owners of 
(lie two thirds, to deprive them of ail Control over it 
Thu waa 1 rtually to a tach ar incident to the vataa 
inccnaistcat with iu nature which tbe plaintiff* 
ancrstCT Was not competent to do The purtifa were 
entitled to the jomt macagtment of the Tatan as 
Unanta-sn cemmon m respect of thnr undivided 
share*. Emu lit Biivasr r Gtsiara TixiH 
Dtaai 1. 1*. E, 14 Bonn, 82 

8 Appointment of deputy-— 

Tower ej holder 0 / fravre — The bedderof an trre- 
di-ary iffff inch a* a dethpaode vatan, cannot mate 
an hereditary deputy The appointment of * deputy 
mad* by a particular mounter l carrot extend be- 
yond the Irf* of mch incumbent. EiTJI Basar 
sirs c iIiBix tT*xTYi*HTiyara 2 Bom^237 


8 Xteatii of grantee without 

hetrw— Custom— Bntrisoo C J Joghst- to grantor 
— Where lb* cushtn of tbe country waa found to he 
that to tbe diath cf a service tenure bolder without 
tei ■ b * j*gkir reverted to the grantor tbe m*bt of 
tie grantor to tbe land cn the death of tbe grantee 
wi’b'-at heirs was rev droned. Esin errs vatu 
Scsgh r Ucio Lit. £ 13 jit B W, Ih, 67 


property for relelhon.—A mckurandar having fted 
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SERVICE TENURE — continued. 

and abandoned Iris tenure appertaining to a rebel’s 
estate winch was confiscated by Go\emn-ent, was 
hcld.net entitled to recover the tenure on the ground 
that the moknrari was rot an absolute tenure, but 
one 'on condition of service to be 1 endered to the 
former proprietor who=e estate Ins been confiscated 
for rebellion. Kei>ae Siege i. Ram Sr bun Siege 

[VT. R., 1864, 5 

11. Alienation by holder— Cro- 

tnvam — Toner of holder to alienate. — Each holder 
of a erotriyam conferred for liv es can only alienate 
his own life-intere't. Sttebaeamiteti Mcbaii v . 
YaXiLieataeki Auuab . . .1 Mad,, 465 

See Vissappa o Bamajogi . . 2 Mad.. 341 

12. Interest of one of 

co-parceners in sercice tenure — Eature of interest — 
Act XT of 1S43.— Held that the interest enjoyed by 
one of a body of co-parcene r s in possession of laud 
attached by wav of emolument to an hereditary office 
cannot he bequeathed to one or more of the other 
co-paiccncrs, as the estate held by each sharer is, 
only a life interest, subject to the right of the Col- 
lector, under Act XI ot 1843, to assign a fit remu- 
neration fiom the rent and prefits fer the mainte- 
nance of the pcison appointed to conduct the duties 
of the oftice. Bhimappa t. .Mawappa 

[3 Bom., A. C., 128 

13. Adverse posses- 

sion against oi.e holder how far a bar against a 
succeeding holder— Judgment against one holder 
how fas res judicata against succeeding holder— 
Ahenalitiiit of lands ithen scruces are abolished — 
Tom. Act II of JSCS — Horn. Act Til of 1S63.— 
Held (1) that, in the absence of fraud and collusion, 
adverse possession for twelve years during the life- 
time of one holdei of service v.atau lauds is n bar 
to succeeding holders. (2) Xn -the absence of fraud 
and collusion, judgment against one bolder of serv ice 
vatan lands is res judicata as regards a succeeding 
holdei. (3) Such lands hcccmo alienable when the 
services are abolished, except in cases where there 
is a concurrent family custom operating similaily 
to keep the \ ntau estate together. Such a custom 
may continue and may singly bind tne hands of the 
successh e holders of the property after the former 
restriction has failed or been runov cd. The abolition 
of the public duty does not alter the nature of the 
estate. If the family custom forbids alienation be- 
yond the lifetime of the alienor, the custom will 
operate equally after the patiimony has ceased to he 
a vatan, as befoie "Where, howcv er, such a eoncui- 
rent custom dees not affect an estate, then when it 
is freed from its connection with the public office the 
reason arising from that connection for the preservn- 
tion of the estate necessarily fails, and the lands 
become subject to the ordinary law < f descent and 
disposal, j Per West, </.— ()) Bauds with respect to 
which a summary setthment under Bombay Acts II 
and VII of 1863 has beer effected are wholly exempt 
from official obligation. (2) "Where serv ice lauds, or 
what were deemed sen ice lauds have bo<.n aliened, 
and at a later period the set vice has been disclaimed or 
abolished, this subsequent abolition or discharge 
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renders the title of the alienee in possession undis- 
pntable by the alienor’s heirs, assuming that there 
is no special family custom operating npait from 
the law which preserves serv ice lands for theintendei 
uses. The alienation is, of course, subject to the 
terms on which family property can usually be 
alienated. Babbabai' t. Aeaeteat Biiagvaet 
Deshpaebe . . , 1L. R., 9 Bom., 198 

See Yasaeji Habibeai r. Labee Aiain 

[E L. R., 9 Bom., 285 

14. Liability to sale 

in execution of decree — Police jaghir — Public ser- 
vices- — A serv ice tenure can be sold in execution of a 
decree for arrears of its own rent, provided that the 
service due from the holder be of a private kind, and 
personal to the plaintiff, but not where the service is 
of a public kind, as hi the ease of a police jaghir. 
XimioEEE Siege Deo r. Eashee JIaetooe 

’ [25 XV. R., 206 

15. Vatan — Borl- 

gage of vatan property — Adierse possession — 
Limitation — Succession to vatan — Entry of vatan 
in name of trespasser— Effect of Gordon Settle- 
ment effected with trespasser— Eight of redemp- 
tion — P D died in IS >7, leaving his two widows, K 
and It. The plaintiff P was bom to It in 1S4S, i.e., 
the vearaftcr IS L’s death. J? Zt’s vatan bad been 
attached by Government in 3S44, but in 1S4S or 
1S49 Government restored a small portion of it, 
entering it in. the name of A" and refusing to reerg- 
nizc the infant F. In 1SG5 the Gov cmniout restored 
the rest of the vatan, again acknowledging AT as the 
holder, the agreement with her beins: nndcr “tlie 
Goidcn Settlement.” In 1865 AT mortgaged two 
villages (part of the vatan) to one ■$ (father of tlie 
defendants), who was the vatani karkun, for HQ, 900, 
which had been advanced by him to A", while the 
vatan w-as under sequestration. Possession was given 
to 6", and the village officers were directed to pay him 
the revenues. Subsequently A" repi nted of her bar- 
gain, and directed the village officers not to pay the 
revenues to S He accordingly brought a suit 
against her for the revenues of 1869-70 and obtained 
a decree, iu execution of which bo sold the villages 
and bought them at the sale In 187S, however, the 
Collector cancelled the sale under the Vatan Act 
(Bombay Act III of 1S74). In JS73 S obtained a 
further decree against AT for the rev uiue of two y eats 
(IS70 — 72) and for possession ns mortgagee. He got 
possession through the Court in 1S75. AT and P, 
who had been on good terms, quarrelled, and on the 
16th March 1872 K adopted one 13 a, n son to her 
deceased husband IS B. In December 1872 P sued 
AT and IS, praying that he might be declared the son 
of B B, and that the adoption of IS might be can- 
celled. In 1879 the High Court held that P' vvas the 
legitimate sou of JS D, and that li't adoption was 
invalid. The legitimacy of P being thus established, 
the Collector, in 1S7S, entered the vatvn in bis name. 

At that time nnduntillSSO, P and F were on friendly 
terms, the two having joint possession of the mort- 
gaccd villages, P being subsequently to October 3 S7S 
tlie recognized occupant, and S taking some, if not 
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19 Impartible vaian 

— Discontinuance of services. — Discontinuance of 
services attached to an impartible vatau docs not 
alter the nature of the estate and make it partible. 
Bahkao Teimbak r. Yestivantrao Madhatrao 

p. L. R., 10 Bom., 327 

20. — Commutation of 

sen ices — Desaigiri allowance— Right to hold as 
personal gratuity— Amin snkhdi— Suit to establish 
right to amin sttkhdi. — The parties, who were desais 
of Mahndha, in addition to their “ desaigiri ” allowance 
enjoyed an allonance called “amin snkhdi.” In 1847 
the plaintiff sued tho defendant's father and the Col- 
lector of Kaira for a share of the allowance ; but as 
the whole of it had been reserved by tho Collector to 
the defendant’s father ns the officiating desai, the 
suit was rejected under Act XI of 1843. In 18G6 an 
arrangement was come to, under which a sum of 
B40-2-0 was to bo annually available over and above 
the remuneration of the officiator. On the 9th of 
July 1807 the defendant received this sum for the 
first time. In 1873 a new arrangement was effected, 
under which the son ice was abolished, tho Govern- 
ment resuming half of the allowance and giving up 
the other half freed from serv iec unconditionally to 
tho desais. On the 4tli of October 1878 tho plaintiff 
brought this suit to establish his right to a share of 
the moiety of the amin snkhdi allowance given to the 
desais by tho Government and to recover his share of 
the amount received by the defendant. The defen- 
dant contended that the allowance was impartible and 
in tbc nature of a personal gratuity exclusively enjoy- 
able by himself. Held that, independently of its 
origin and the light in which it was regarded by the 
Government and the parties, tho amin sukhdi allow- 
ance having been actually included in and dealt uitb 
as part of the desaigiri vatan, and a moiety of it 
having been subsequently freed from the obligation 
of service, the desai wbo happened to officiate at the 
time the allowance was freed from service had no 
right to hold the moiety exclusively as a personal 
allowance to himself. * SIakekiau Amratlal v. 
Shiyeab Biiogixax, . IL.B.,8 Bom., 426 

2L — Long possession 

•—Liability for rent. — The mere fact of a long prior 
possession, or a service tenure on no rent at all gives 
the holder no exemption from tho payment of rent 
wh en tho service is no longer required or performed. 
Chundee Kate Bor t-. Bdeeji Sirdar 

[W. R., 1804, Act X, 37 

22. Commutation of 

services for rent — Where tho original douce of a 
service tenure ceases to do any service and pays in 
lieu a rent which his descendants continue to pay, 
the condition of the tenure becomes altered fiom 
service to rent, Mahendea Singh r. J okha Singh 

[19 W. R., P. C„ 211 

23. — Resumption of tenure— Par- 

tition where service lands are all allotted to one co . 
sharer. — T ho joint proprietors of a talnth assigned 
to the defendants a portion of land therein in con- 
sideration of chowkidari services rendered by him 
throughout the area of the talnkh. A butwara 


SERVICE T^INTTRTj— continued. 
having been effected, the plaintiff obtained a fourth 
share within which fell tho assigned land. Upon 
this the plaintiff sued the defendant to take back 
three-fourths of the service land on the ground that, 
being a une-fonrth shareholder, he ought not to pay 
more than a one-fourth share of the consideration for 
the services rondered. Held that, as long as the 
defendant’s services were required and rendered, the 
plaintiff could not, in equity or justice, withdraw 
from the defendant that land which had been given 
him by all tho shareholders, when they wero joint, ns 
a consideration for those services. Beechook Pasban 
t>. KtjIiAK Singh . . . 20 "W. R., 369 

2 A Rom. Act VII of 

1S63, *• 2— Jurisdiction of Civil Courts — Resump- 
tion of service tenures. — Cl. 4 of s. 2 of Bombay Act 
VII of 18C3 (an Act for the summary settlement of 
claims to exemption frtm the payment of Gov ernment 
laud revenue) enacted that no suit or action between 
Government and the holders of . any lands 

held for service in regard to the tenure of such lands 
should be entertained in any Court of Civil Judica- 
ture. Held that the phrase “lands held for service ” 
meant lnnd3 declared by Government under s. 32 (d) 
of the Act to be so held, though the plaintiff might 
deny that the lands in respect of which he sues were ’ 
service lands. The laying down of general rules by 
Government as to the resumption of service lands 
under art. 3, cl. 3 of s. 2 of the Act, was not a con- 
dition precedent to their protection from suits and 
actions in respect of such lands. PeemsHANKAB 
Baghenatiiii t>. Government on B own at 

- [8 Bom., A. C., 195 

25. Suit for eject- 

ment — Bengal Tenancy Act (VIII of 1885), ss. 89 
and 181.— Service tenures are excepted from the opera- 
tion of s. 89 of the Bengal Tenancy Act. Mokbtji* 
Hossain v. Ameer Sheikh 

[L Is. R., 25 Calc., 131 

28. Resumption by 

the Government of estates held on political tenure — 
Mixed estate of saranjam and inam so held — Juris- 
diction of the Civil Court. — The engagements entered 
into by treaty between tlie British Government and 
the Baja of Satara in 3819, and the terms fixed 
separately with the several Satara jaghirdarsin 1820, 
did not impart any greater fixity of tenure than had 
previously belonged lo the latter nnder Maratha 
rule ; and their jaghirs remained liable to resumption 
at the will* of the Government. The question to 
whom a saranjam, or jaghir, shall be granted, upon 
the death of its holder, is one which belongs exclu- 
sively to the Government to be determined upon 
political considerations; and it is not within the com- 
petency of any legal tribunal to review the decision. 
Inam villages and lands, with the mobasa, included 
originally in one saranjam granted under the Maratha 
rule for the support of troops, remained after 1820, 
when the rule of the Peshwa had ceased, a personal 
and military jaghir, forming a mixed estate of saran- 
jam and inam. The tenure Remained, under British 
rule, pilitical ; and no distinction could be drawn in 
this respect between the inam lands and the saran- 
jam. The whole estate passed to the persons whom 
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SERVICE TENUBE-rost.saed 
tlie Go' tt n ii t at ns d KTttwn for political rraioni 
rtr mu, nithe.raili wuhiutitabcrngcompctcnt 
to SUN to I ! o‘ law tr question the dcciaton of the 
CXM-Utitc Sitloity s Hi matter StllAK ?AS* r 
Ajuodi' t «x -am c BiaruDi 

[I R. B_ 17 Bom., 431 
L.R.20 LA n 60 

27 __ Bhcamear 

tenerrs Eh u-rtar* are tinnd to render certain 
cutton in sr r \ ire* liut their lands arc nit resumable. 
til 1 AIWATU lEWABSZ T 

28 Purer ofGortn- 

ttieat to resume majnmdan ro tour — Government 
has 00 j-otreT to rest me majnmdan ' atana where it 
eli<pen*c» »ith the umrt » in rr» ret of thi m, if the 
holder* of tueb v atana sre rtadv and wtlliog to per. 
fvnn such amice* Gotmmujt or Fombat r 
JiAHoniUB Fabmabamias 5 Bom., A C , 202 

29 Strrtru dtipmtd 

icitl—J ’ ■?*< of -eoimrfar to rtsnme—A zauunilir 
h*» prievf Jaeit a ngbt to riiatne lands of the 
Samindan eranted subject to a quit rent to tenant* 
upon condition rf thn rend nuz pertotal services 
when auch ictmc » are cupenaed wtth. ‘■AWMVAII 
1 azu r Zuuxdab os Saicr Fakir Razc r 
ZAtutTAB os -Aim I LE," Mud , 268 

30 Smt/or ealosce- 

«e»f oj rent— Eiylf to resume rlra lerttcn not 
rejatred— ieidenre — I sued * to record instal- 
ment* of kut due on the (.louuj that A' held a Tillage 
on service tiiinre (granted on condition of payins 
kut and performing ten ire i , that the terrier* of S 
were pot at pretent required u the Court of Ward* 
had assumed the mana.tment of the estate of R , 
that the AMeismcnt had accordingly been increased 
and that defendant had decline I to accept a lease at 
an enhanced rale and to execute a counterpart A 
denied that he held on sctvicc tenure, and i«t up a 
gift from ene of the ancestor* of * Held that, a* A 
faued to prove the alliged gift and had not traversed 
Ii a allegation that he was entitled to rcanme the 
grant when the terrier* were not required, and a* it 
w». proved tUt the kut had teen enhanced on cn« 
occasion without objection fr m A", there wa* evidence 
to warrant the conclusion that the Milage was neither 
roam ncr granted m perpetuity bnrd.ned with a 
certain service, and that & ,,1 entitled to the 
cubancf-d rate claimed, f itabajiabazt «. Jaoi* 
Jirubmii-ii . I L. B, 3 Mad., 367 

~ — — 1 — — landlord and 

tenant- terttce Unart «nfA r(sl—£ala *««,,.* „r 
rrnt— £e»wpfieo— 0»«« ptclati, — In a anit 
brought in lu-6 by a rammdar to recover an 
granted by In* jredecessor to the fTtdteeacr of the 
dtfendant on a sen see tenure, a small to neyrent 
being a-io reserved, it appeared tUt In lMUthe right 

of the pUlntdTs predecessor to rent lad been 

liiht-d tj .art, but there wa* no evidence that the 
•rev ire »1I then dispensed with, but in 1SS5 it a** 
Intimated to the defend*nt that the ter vice w„ e “ 
prn*ed With, and a notice i 0 o ,« vu n,™ > „ 

»» u*™ .i ,w «& 


SERVICE TENURE— rwhwf 
was, however, given to I itn at the tame time TUfi 
that the plaintiff w»* net per eluded or any ttrpned 
contract from increasing the rent, and that the 
burden of proving tl e pit* that tlie plaintiff wa* no 
entitled to eject lay on the d feudama, a id lud net 
been disihsrgcd. JIaUADEVi r VlKBAVA 

II. L. B., 14 MacL, 36S 

32. — ____ __ — - — Grant of sertm 

/mart 'tat Jree— Assessment r/ rent if *e/f/eme»i 
officer r-ken I err tee no lender rejmeea—Ecm. Jet 
t I of lSfii —1 he taluklidan icltlement clEecr bsvint 
assessed rent-free land, on the ground that tt has 
been granted for service, and that *ervtce was nt 
longer rrqmr d. — Veld that this wa* not a *tif5ciful 
deience to an octien li> the holder of the land, it l»l 
being shown trat by the term* of the grant (*»um 
mg that there had been a grant of an estate hatr!roe>- 
with service) thentate was determined by the rcmis- 
non of the icmcc KiTax, IsCBHt e TaU.sJJ.1EI 

Eittls u Bsr Orncin I. L. IE, 1 Eoau, 688 
33 • 1 Land* ifM e* 

amoran tenon rttamallt at triff t« reaiooal’l 
notice— Jl tat ononnit to rtatomaUe notice rooti- 
dered — 4 fiJUreAOd it* b»mht*had been giten br a 
plaintiff’s ancestor* to the ancestor* of the defendant* 
on amaram Mrr.ce Plaintiff now required the defen- 
dant* to hand os er the land, and had served twn nothf * 
on them to that effect The firit of such cotice* h»d t 
been Hired less than three n ontbs before the end of 
a fa»li , in the second *mt w»» threatened In default 
of reply within ten day* Meld that land* held on 
amaram tenure are re*um»lfe, and thnf the defendant* 
had t>o permanent right of tenure Utli fnfthcf 
that, before »nch rvvumption of land* Can take place, 
reasonable notice mu*t he gum i and that the nt<ice* 
which had been sen ed uereroroSiacnt. }>ABASATTA 
* \ isxataoibi r.AJAD J. L IL, 23 Mild, £02 

See rtlDB lhAXAUA P.AIZ BOOUASAJIGZ Bill*- 
cm r P*sarASA»fr VrvtatAtiBrb*itKio 

17 Moore’s I, A -.l 23 

34.. — Jagir $ran(ed 

to fforait or Tillage iratckman — Jfeinnption 4* 

I laaindar—Ziat-ilito to ejectment— Aofiee fo f»' f 
] —A iervsee tenurt created for the performinct* of 
, ifmces, pn\*te or personal, to the zammdar may t 1 ® 

' iffamed by the aamfndar when the acrvlce* are no 
longer required, or when the grantee of the tenure 
refute* to perform the unices The distintt-cn 
between a grant erf an estate hardened with * certain 
service and an office the performance of the duties of 
which 1» remunerated by the nie of certain land* 
pointed out Sannogat, r Solar Zammdar, 
I L B~,T Had , 26S i Bemgohnd EaSa v S»B* 
rnfno Z)ey, I L. B , 4 Catc^C? , SrtiH Cinnner 
Bote Jtodiat Mockee. B D A (tSo7J, p 1772 1 
Astncay S'aj Zico v Qorerntnent, JS If. B-,321 , 
r»i* tojaka Teje Bammarante liokidur e. 
Ftnmatang Venkatadre B aided, 7 Roots’* 1 A* 
12S, Tories V Veer Vaiomed Taker, 13 Boon’s 
I A^ 43S i Xilonond Strok j,Mnnomnjon A>*y4, 
13 B X.B„12i, L.B ,1 d^Snp Tol., 1S1 , and 

Vakadtt . >. I tkrama, ] L B„ li Mad* 

referred to. In a amt fur rciumption of jagir land* 
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SERVICE TENURE — continued. 

man), the lower Courts f rmol . c than twelve 

io favour o£ the defend mt s a , fl l j rom filler to son, 
years before suit and (les . «nthout rendering 

who was allowed to retain po^sessi zam - mc lar could 

services to the zamindar, and that the ^ ^ ^ 
not prove the terms °t k . ' lead to the inference 

facts found did not legit ■ 0 f a permanent 

drawn there*™ that he ll0 t be 

character 1 , hut that th PebSHAT) Singh r. 

ejected without notice. Bapha r ^ 0S8 

Bcdotj Dash ah . • • • ’ _ 

Resumption of 

'"K.SSlnt. 0,1 lli. grind U-f “» 

3S«a E—s -s2 “Brf “ 

the Ullages. MziAtAGRA - 19 Mad., 100 

TtAitAnAzn • . a.-u.*>-. 

— — Resumption oj 

„ ranted with condition of ^tice-Lond 
Ranted os remuneration for sercce-Sem 


36. 

';;.Ls "rsE&jr+szzxiz- 

attached ^.^“” { ,- 0 {._Land granted with a condi- 

°of service attached to the grant «™ot 
tl °n oi service is no longer required. But 

resumed » the for 8Crv icc may be 

land g™" k !“ tl ser vice is no longer required, 

si™ ssjas on.™ 

j» tl“ <U grail". I”.'™ 

ippisi... !« 

the plaintiff anpointed the ancestors {<) thcm 

Aants as hereditary tulhain s, S knlkarni 

certain lands as rommeratam for ^ kftrknn 

and as T \y e m bcr3 of defendants’ family 

ceased in 18iK> o, twn two hundred 

oiliciatcd as kulkainis or ’ ,pj i8S7. Their 

years. They continued to officiate till W us 

trover pdsLuon of part of the lands nss.gncd for 

¥ .—ration 

the lands assigned for the jmuncm ^ ^ vWntie 

dants ns toilkarn^ tWf as the hereditary 

preyousll to thc do£cndmts were entitled 

kulkarnis of the - t he services of a knlkarni 
to enjoy the w^wto ^ ; CC s wore accepted or 

werereqmred. nhetlmr _ duly discharged . the 

"•er? should their services be required. 

duties of the o ' A hhimbao 

Buima-patta r. HA1ICIIA ^ E ^ 23 Bonlij 422 


SERVICE TENURE—' continued. 

yon-performance 

jtrsas? tsar ert raft 

“;rix».TpS<?» » irssz 

nsjssxvt 

_ _ _ _____ _ 1 Von- performance 

nfT/rrice— Payment of assessment btj mortgagee— 
% 2 nf title -Redemption -Plaintiff was the 

C/iunye f - mam lands, which were exempted 

frompayment of assessment in consideration of h.s 
lro “ *. ”, services to Goiernmeiit. In loin 

rendering “ orfc d to defendant, on condition 

that lie was to enjoy the usufruct in lieu of interesu. 
Tn the famine of 1876 plaintiff left the village, and 
1 was rendered, Government appointed 

“ Xr person to perform the service and demanded 
anotlic p . f tt fl assessment from defend vat. 
payment assessment and continued in pos- 

U 1imf a But Go 'ernment did not forfeit the holding, 
S l i 0 1 mds continued, as before, in plaintiff s name 
n, l l vatan roaster. In 169C plaintiff filed a suit 
m the ' ato v mU tlmt> 5n the absence of 

diclaration of forfeiture of the holding, the steps 
which Government took *£**£*§ “^"any 

Snge Sand that ^the pldnt« 
entitled to redeem. B ^, r 2 4 Bom., 482 
OltATtXA • 1 1 


. Chakeran lands— 

^ertoin^ctmkcra^lands on U tlie°appelHnt™'tohikli, ' 

ssrSKSSf * »”«„?- i.s?» ? 

of any V ncrfo li mvuce of these sen ices, 

appropriated “ pCr “by the Privy Council 

tha\Thnfuds to question were'io be considered as 
appropriated to the maintenance of a chou kular m 

•Ssfd tKsacrs*™ ™ 

Resumption of 

hy the Govern- 

° f Vnl the Bijah of the tenure under which the 
ment and the lUrw . pUU , = Ww to rem nn 

jigir "' a3 . 1, ; ld ’ n ^ i a thc performance of the services 
TS « describing the kin 1 of 

with his teoMx*' Cornell that the By* 

srs 5» >-i *-> ** “• 
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. r* pertontl 
„ _T TIM 

IB W. R . 321 
8W R.121 


SERVICE TENURE — ttnthM 
»er»»Cf* <0 be performed by the ja-irdar 
terrier* only to the llajah. h n.MO»*' 

* OovsaiuBaT 

« C in High Court 

41 Forfeiture of tenure— j*/m» 

atio* vthoiif qronlof e ec*ir*t — In a *oit To o’lUlu 
lb«u po*»**On of tin la which were foand to lure 
been held of plaintiff nod hi* ancestor* by defendant* 
and th r ane-stor* upon a tercice tennre bnt wh ch 
the grantee* alienated to itmngCT* without any 
acnnieacenee on the part of the grantor and then 
crated to perform the aerriee* it war held that tie 
defcndnoti had forfeited their right to hold the Uml 
at all. Pimgosal CHfCKiannTT r tnt*»s* 

sunStcr , 10 W R.2S9 

42 Etfttol to per* 

form terrier * — EJrelmimt —A dulinet refaril br a 
tenant to perform terrier* Incidental to hi* holding 
render* h m liable to ejectment. Uraaooonr«n 
II in a e RiM*mo Dst I. 1*. It, 4 Calc . 67 


43 


- 7V..r 


laiaff* 


SESSIONS JUDGE — evneltM 

Set Curs nrnr* Vibmct or Ic«r— 
Omiu. Caiss 

See Cins usds* Vssoict 0? Jr*T— 
rows* to innmi with Vs mien 

Commitment to — 

See Cash rjns* Commit**** 

See CBIMIKAL PaOCrSPrfGS 

lZ.Xt.1U 3 All. 258 
BUR.. Sup Vol. 760 
EUR.e3Bom.312 
I UR, 10 Bom. 200 
EUR. 17 Mad. 402 
Set Ca*i* mu* Maoist* its, Jc*isw- 
Ttor or— CoxvTTBrsr to Sssiiw* 
Cor*T 


at mil <0 grantor 'leti'tloierretd r —Where land 
held on aeruce tenure u mnmtble at the w II of the 
grantor the hold t eannot be ejected before a reason 
able not ee to •nrrend'r the land he* been girrn 
Liismn r CasaOBi IUB.,8 Mad , 72 
SERVICE UNDER EAST INDIA COM 

PANE , 

Set Domicils LUS.4 Calc , 106 
SESSIONS CASE. 

See Cbimtjui Psocsrcaa Cong* as 43S, 

. 433 I U R, 1 AIL, 413 

Cl L It, 4 Calc.. 16 
7 C UR. 108 
E UR. 2 AIL. 670 
21 W R, 41 
Set Cbimiwjl Psocspcbe Cons* s 4S~ 
pl Bom. 88 
12 Bom. 1 

SESSIONS JUDGE. 

— — Case heard by— 

*e» CzncrAL Paocrgrtsc* 

«E U R. 0 Calc. 88 
EUR. 20 Mad. 445 
EE R, 22 Mad. 15 
E U R, 17 All, 38 
Ste Bxrcaiaci to Hion Corsr— Cm 
MWAL Class 7 N W , 211 

[20 W R.Cr.50 
EUR.2AU.77t 
14 W R , Cr. 25 
. c O UR, 245 
ET.R.8 Calc. 875 
I U R., 8 AIL, 382 

I UR 10 AIL, 148 
EU R.23 Bom. 008 
E U R. 27 Calc.. 235 
, _ _ 4C TV W. 683 
E U R. 23 Calc. 240, 250 


Set UrrrKtscs to ITioh Cocst— C*i 
misal Cases 10W R.Cf. 60 

rLUR-.13Mad.343 
EUR. 25 C* let. 666 
4 c w.N.esa 

v tt \ BS 6 ICT or Jm — Q bwibil C*»rt 

[EUR. 13 Bom. 735 

Obligation to form independent 

opinion on case— Opinion tf eommittin? ilofif 

trate Kef err net to ly Settiott J*4/t *n t“ J" 1 ? 
meat —On a cate the decuion of which il re»hd by 
Uw m him aitting with at*e*»ra. a ‘Settioo* JaSgo l* 
bound to form hi* own opinion aided by the awettcr* 
indeed, bnt quite independent of any eipw«ion 6t 
opinion on the part of the committing Jfagutr*** 
The lodge** reference in hi* judgment to the opto*™ 
of the rotnmiltmg M*gu*rate wa* held to be wholly 
irrrlerant and wrong Dsirax Sm> r QtrM 
Exrarss . . . E U R, 22 Calc. 605 

SESSIONS JUDGE, JURISDICTION 
OF— 

See Bail . E U R. 1 AIL. 15l 
PB UR., A Cr.7 
24 W R.Cr.7,8 

Set Chabos — Altssatios o* drr' 1 ’. 
KJ-ri os CiiAfcis . 25W.R, Cr- « 
[7 C, U R-. 143 

EUR. 8 AU.6S5 
I UR. 12 AIL, 651 
See ComfrrxtTT 2 W. R. Cr. 44 
P UR. 13 Calc. 1S1 
EUR. 10 Bora. 

EUR, 8 AIL. H 
EUR. 15 All. 205 
EUR. 23 Calc. 350 
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SESSIONS JUDGE, JURISDICTION OP 

—continued. 

See Cbihinae Peocedure Codes, s. 437. 

[X X. B-, 12 Calc,, 622 

IL. B., 9 All., 52 
I Xj K., 12 All., 434 
X X. B , 14 Mad., 334 
X X. B., 22 Calc., 573 
X X. B., 27 Calc., 658 

See Ceisiinab Peocfdut.e Codes, s. 487. 

[X X. B , 14 All, 354 

See Ceihinal Pbocfedings. 

[X X. R-, 17 All , 36 

See Cases undee Dischaege of Ac- 
cused. 

See Offence berating to Documents. 

[I. X. B„ 12 Mad., 64 

See Rkfobmatobt Schools Act, 1897. 

[4 C. W. N., 225 

See Registration Act, 1877, s. S3 (1866, 
s. 95) . 6 B. X. B., 692, 693 note 

See Sanction fob Prosecution — Power 
to grant Sanction. 

[8 Bom , Cr., 126 

I. X. K., 2 Bom., 384 
I. X. E., 2 All., 205 
XX.E., 10 AH., 5S2 

See Secukiti- foe Good Bkhatioub. 

[24W.B, Cr., 10 
I. X. B., 20 Calc., 155 

X OffeDce under Bom. Beg. 

XVII of 1827, S. 16 — Criminal Procedure Code, 
1869. — An offence under s 16, Regulation XVII of 
1827, being punishable by imprisonment for seven 
years, was triable exclusively by a Court of Session 
nnder the provisions < f the schedulo of tlie Code of 
Criminal Procedure Amendment Act (VIII of 1869). 
Reg. r. Ajaai Durba . . 8 Bom , Cr., 115 

2. Offence under Opium Begu- 

lation — Bom. Rep XXX of 1S27, s. 7— Criminal 
Procedure Code, 1861, ss. 21 and 409. — Altbongli 
the effect of s 21 of the Code of Criminal Procedure, 
1861, was to give exclusive original jurisdiction to 
the Magistrate of tlie district in the trial of cases 
under s. 7 of Regulation XXI of 1827 for abetting the 
smuggling of opium, that s 21 did not exclude tlie 
oppellato jurisdiction vested in the Court of Session 
b\ s. 409 of the Code. Reg. c. Sadu Dadabhai 

[9 Bom., 168 

3. Offence under s. 23, Railway 

Act (XVm of 1854) — Order for fresh trial.— 
A railway watchman was charged before a Head 
Assistant' Magistrate with an offence nnder s. 26 of 
Act XVIII of 1S54. That charge was dismissed, but 
the Sessions Judge ordered a fresh trial. Jleld that in 
so doing the Sessions J udge acted without jurisdiction. 
Anonymous . . 6 Mad,, Ap., 41 

4 . Offence under Registration 

Act (XX of 1888), s. 95 —Abetment of false per- 
sonation of witness before Registrar. — The .Sessions 
J udge had jurisdiction to try a case of abetting false 


SESSIONS JUDGE, JURISDICTION - OP 

— continued. 

personation of a witness before a Registrar of Assur- 
ances under s. 95 of the Registration Act (XX of 
1S66). Queen c. Sheogobait Das 

[6 B. X. B„ P. B., 692 : 15 W. B„ Cr., 58 

6, Order of Magistrate attach- 

ing land — Criminal Procedure Code, 1861, s. 319. 
— A Sessions Judge had no poner to interfere with an 
order of a Magistrate attaching disputed Hnd nnder 
s. 319 of the Code of Criminal Procedure, 1861. 
Hubbonatec Chowdhby v Rajbndeb Chundeb 
Roy 15 W. E., Cr., 1 

6. Criminal Proce- 

dure Code, 1861, s. 819 — Appeal from Magistrate. 
— Held that the Sessions Judge had no jurisdiction 
to hear an appeal from the order of a Mxgistrate, 
under s, 319, Ch. XXII of the Criminal Procednro 
Code, 1861, and that the object of the chapter 
was to prevent breaches of the peace likely to bo 
occasioned and not the adjudication of title. In the 
HATTEB OF THE FETITION OF DUTT RAH MlSE 

[1 Agra, Cr„ 29 

7. Appeals from sentences of 

Justice of the Pence acting under Act I of 
1859 — The Sessions Court has jurisdiction to hear 
appeals from the sentences of a Justice of the Peace 
acting nnder the Merchant Seamen's Act (I of 
1859) In the hatter op the petition op Beans 

[2 Mad , 473 

8. Offence under Penal Code, 

B. 409, and under s. 29, ActV of 1881 — 
Forcer of Sessions Judge after acquittal on former 
charge. — Where an accused was charged before the 
Sessions Judge under both s. 409, Penal Code, 
and nnder the special law, s 29, Act V of 1861, and 
was acquitted nnder the former section, it was 
held that tlio Sessions Judge could not comict 
under the latter law, as the Magistrate alone had 
jurisdiction to convict nnder that law. Queen v. 
Bhoobun Singh. Bhoobun Singh v. Queen 

[9 W. B., Cr., 36 

9. Power of Sessions Judge to 

add charge and try it — Addition of charge 
triable h/ any Magistrate — Criminal Procedure 
Code, 1882, s. 23. — Subject to the other provisions of 
the Criminal Procedure Code, s. 28 gives power to 
the High Court and the Court of Session to try 
any offence under the Penal Code ; and the provision 
it contains as to the other Courts does not cut down or 
limit the jurisdiction of the High Court or the Court 
of Session. Three persons were jointly committed 
for trial before the Court of Session, two of 
them being charged with culpable homicide not 
amounting to murder of J and the third with abet- 
ment of the offence. At the trial the Sessions 
Judge added a charge against all the accused of 
causing hurt to C, and convicted them upon both 
the original charges and the added charge. The 
assault upon C took pi ice cither at the sune time as 
or immediately after the attack which resulted in 
the death of J. Meld that the Sessions Judge had 
power, under s. 2S of the Code to try the charge. 
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EESBIOIfE JUDGE, TOmBD.CTIOS OS ■ lOWSDICriON OF 


evid— ic» partly recorded l>7 prcd'^asor- 
CrL **l trottdluCol* I ‘7’ » «f -T* WW 
nml« tie Cn stitl Trerntare Cel* t’ a »*,]*• 

t’.t't/mrttW' «"***•- f"5? 

rrmnird by t » pmSirnwr »->4 I*** 1 / l l J 1 V™ 
do-. so. rttred to . S-ww . T** 1 "* 

ijiiid- r yr«w Ui.n,sx»iiii' 

a"” ' 1 “‘“pw a.c-.e» 


- Power to give Judgment on 


ln __ Cn- •*! TrSt- 

. , r J IW, 2}l~Comn*ho»Omfn t lrL,p* 

i/” 7 „ >' ’ biuaw M ram® Ad by a M. >■ 

. ' ' for tru J hv a -ww » Cotrt oi ft f b*% f m-^T 
. « 0 » o' |h* Inti Coir of hftdns Utnlfr* ly 
JT_ ' . t)J , n 'ou*Un> wh rh be «*» «■?*> y 
iTiiult eiie reaper! a„ ft tm;nVr, pt«»4c<l (nut* 

1 to the char?* cm which be *“ watBK- 

r .„ ,i, »r>rl r»ti n of the I*ahlic Pw™'«' 
c -irr rot.r rntbe parteftb* 
rm n tr ail W » charge 00 ler **. 100 aolMloflb* 
Frail Cod* of ftbt n« r »f rente «*-P* -"£«> W* 

« h bftiiOf ft».^nl « *«J n -, *♦*•** t Ji' 
3 crdrr*d penoi rt^o ml £ to pl<* » l « ' “'f' 
»a% bum* talml » par-c 1 to »iJ Hrt ini C fti 
ft vital* oattrud »ad *CTtrrcfd H to tw jr*n 
rcomi ta.pn»urrot lit d tbit* j> there »»« 
no etvt rer *fo t tbe J »n« r»« to topport the 
,Ur * ft *ii t /! framed b* ih MU* « Jolfr 
tlie «rt«i of tb- Jii-< »« » <f ‘ • "* •°* | 
tbe ran < m ti the »l!eJ ehi-ir* ilt-ftl- lit Id I 
ftll t_i- «a-*n 'b “ «b« Wi Jali» rat 
„lrr»d / ®o*e ralpftM* tUu C the p-op-r 
c-orae woill bate bora to h*r* fti; untnl the 
tml its the rera-dto tb* Mtfn*f»-r *nu •-ifrt»-W , 
fta enquire «» to fthtthrr these «u r«»l f«* • I 
more icnoa* charge ftg-dort U Se»l t — -The *! jtrt 
-of rntnotiaq ft **». oil Coart f oat t»h os crfii 
l»o« of «oy efimra (ei<vi« Mprotvlnl tan. 45 o 
4"3 471 of tbe Cnumil Proenl ire Co4 ) ftalm 


14. 


rjwrln regal*' eppetl- 
eeJe^e- t- 7 . «l»~H tbe.tib«* 


-3L Ciii'i.iw wiiyj; 

ftptxvl froit ft Mirnrttei nnlrr not **• **“ 
to rrao-ifttly .1 .fy hia tb*‘ tbe r**nr-. U" 
beeins*-lt»ot.«vtol fceoirh* t® *r jih tbrin. W 
in* nmi or ivt rrr'TiiT or bn* tu 3tef 
la Kacifti Mr* i* e Ji,ls n , 11 

£11 EL. Ih, 33 20 W R» «-•»» 

13 Power to auapind eentoaM. 

~ \ better • Ja Ire 1 it «n ci'liMitJ ti ** 

ova 1 — rare Asxsivocs 4 A!i 4 , Ap.,- 

10 A *«terj* Jsl«* 

K»t u jovr- to mpn 1 • »en>ow In ft.-* ?**«** 

I«i«hr-eu fti ftps'*!. Uowr.t.^^ ^ 

11 * iboiU < d «l at ly «be her 1 « •*** 
• th th* ref bet o' tb* }jry or eo Q"»‘* a 

e.i»»m«.. . 7 w. 1 t.cr ,e 

17 — Tower to p-oveat prf* 3 *'" 

from oppeabn? -£(*»' — lttivr 1 - 


tbeamKd penooU* been mm tteJ hy * Mftcw- the prirrer of tbi m. Jal.^to d-fiU vV*'-" 
trite 1 * to to the pnraoir * |f*bauift-, % pmoirt h.i » r ;hl of or not j be U boa-1 

* ™~ r " toil* 1 pTi»m ‘ ‘ **”’ 


inquiry **hieb *T<rd» h m»o opporlnnily of oeroii I 

fteqnftluted with the rimm*_»oct* of the rffrac* 
impated to him ftail ra» 1 tin to ante h 1 difen e 
kirrutux. KoTttJio*Tiix Eiv» Wiki I’.ui 
w Qnu L L. IE.3 Mad.. 351 

IL Trim without eommlttil 

by Slagiit ate — SI 1 tut* nut * p «-iit co»4 
t.Oftjf pirfoft— Cnfti »il Pro*~4*r* r a J, I-Sl 
tr So’ 439 Utl t th»t ft 'nu«i Jad e ftrted 
IrrenUt y m it oire tnvcg »o4 romr 1 • p*r*on 
who fc»d been pr*nte-i» ccniuioi»l pirdoi bj the 
llftjut^tt^ftidwho hvdbeca ftra* cp tithe 'vieion* 
Cpart *s ft Tit-i”* for tbe Crown Saeh ft ranroe »u 
held to be ftteiftlenit im-raiirty nadir c <J3 ef the 
Code »nd the 5e»»-« Judge ni irerted to order 
the II i^u irate to rornnnt the ftreaied to th* 
for * fmhtnsl hfter heinag ha defence •□£ tum- 
bun. bn witneuii, Qnu e Bi*»o Du* 

\ £19 W l£..Cr,43 

12 . Carder for ro trial on appeal 

—Cnm •* l Pto*tin\ CtU Ii72 * 20 *tu.d<J 
l<t 1 29 Aet XJ ef 19*4 — Iti* competent to 4 Coart 
ef Sranon trader ■. 2S lt*>i the Cniuul Pro-edire 
Cod— ft* »me-4fd by • 2\Art XI of 187*. to order 
■x n irul of a cue which S* tefo-e it on ftpprol. 1 j 
TBS Klim or *«eek JuboKED 2C I(. 3L.su 


wboie conru-ioa he S»t» * 
trmrf toruiicniiili-iiaileippiL ^ 4**4 
* Vimrcai Uicidis . lSlftd,* 

18 - - llitlgitfoa of •*at«a** 

wltboat app#»L — UtU that a -e»wni ***** 
ui in pew t- to m hp 4 m lei ere* pi**ed OP 03 * 
pruoacr who tu tt ippcnltd t* tea. Pt 1 * 
Mcuta bi»i . . 6 Eota, Cr^ - * 

19 Power to oontenM on*? - 

p-al from de-Li*on of Miglstrati — 

<*/•>■ *t *»*>••(■* — A entoH Jofv* cinaet, ej 
tpptftl Iran ft Jligu'nte’i d titiu.ldi.1 » t' 1 * 
inpruoamect la r m-rjtsiioa of ■ fine ltoier 
ltd wh^h th- Mipi rate hiatelf emlJ „ 
ficted Tu r Itiar i-v Tttaon 1 Bam* 

20 Alto ration of sant-aW la 

a PP*Rl - 5 »;-> ft^ie . t •: «*•<** 


to m^*riK*tto *U. ra ,*,UM* 

*J i-yn.o .««2— Cnm, u f Prottdtr, Cod* 

— • ion Judge hn no power U 

.pp-ftl hy ilml; • »-• 


Sato 01 - of lapuo: 

Dl'Jisi DidA 

(jtm Earxm r 


iteacs of 8 a * 

meat. 14 mm 
. 1. 1*. IL, 13 Bom* 751 
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SESSIONS JUDGE,. JURISDICTION OP 

— continued. 

. Power to pass sentence of 

death— Affray with murder-O fence lefore Pe- 
nal Code came into operation.- In a case of affray 
attended v. ith murder,, iu which the offence was 
committed before the Penal Code came ff° 
it was held that a Sessions Judge had himself 

sentence "of ' 'deatht’instcad'of referring the matter 
for confirmation of the High Coint- Q * ? g 
Bbsti Sisan . • • " • » '* 

oo Amendment of sentence— 

Alteration o f conviction- Criminal Procedure Code, 
jSfi ; 5 . 22 — Held that an order of a Sessions Jud'-'e. 
by which he altered aconiiction by the Assistant 
Sessions Judgo of “ dacoity ” to one of “ robber. , 
was illegal, not being an amendment of a sentence or 
Irder within the meaning of s. 22 of the Criminal 
Procedure Code. Meld further that, if the accused 
were, in the opinion of the Sessions Judge, improper!! 
com icted of “ dacoity,” lie ought to liai e declined to 
confirm the sentence and to have left them to 
charged with and tiled for « robbery.” Beg. *■ 
TuosiEsvr .... 5 Bom., Cr., 22 


23 . Concurrent jurisdiction 

witll Magistrate— Criminal Procedure Code, 
1301, s 431— Report to Eioh Court . — A ftill-pow®r 
Magistrate was not immediately suboi dinatc to tnc 
Sessions Court, und therefore a Sessions Judge liao 
no concurrent jurisdiction with the Magistrate oitno 
district, under s. 43* of tlio Code of Cnimnu 
Procedure. His proper comee, if he things that an 
illegal sentence or order has been passed b\ a tn * 
power Magistrate, is to nuke a report to the Uign 
Court, which will then, if it thinks fit, call for ttie 
proceedings. Keg. SnivASAPA^ Bom ^ Cr „ 73 

2 ^.. — Power to caU for and refer 

to the High Court proceedings of Magis- 
trate — Criminal Procedure Code, 1869, s. 2d. 
Held that under the pioi isions of s. 23 of the Code ol 
Criminal Procedure, 186‘J, a full-power Magistrate 
was, for the purposes of s. 434, immediately sutor- 
dinate to the Magistrate of the district, and not to tu 
Conrt of Session. The Sesdons Judge therefore mu 
no power to call for or refer to the High Court pro- 
ccedings in a case before a full- power ^lagis ra _ * 
Keg. c. Keshaybuet . . 6 Bom., Cr., i 

25. Power to refer to High 

Court— Unnecessary reference to Eigh 
Where au appeal is preferred to a Sessions •> ” ° 
from the order of a Magistrate which he consul era 
illegal, the Sessions Judge should himself dea 
the ca^c, instead of referring it to tbc High 
Queen o. KuSBukooitoeen SnAzWAi^ ^ Cr , 24 

20 Power to caU for »P«t 

from Magistrate— Pou>r to coji/orr«or a 
proceedings. — A Sessions Judge ought n* t o ^ . 

repent from the Magistrate of the dirtri _ . • 

casein which it is not competent to 6 “ e ; n 

Judge to call for the record and proceeding- Cf” 

thecaseof a person tried by a Subordinate - = 

vox* V 


SESSIONS JUDGE, JURISDICTION OE 

— continued. 

who has appealed to the Dist.ict Magistrate, h. 
trials by the Magistrate of the district, or full 
power Magistrate, in which the Sessions Judgo can 
call for the record and proceedings, he has power also 
to call for a report. Bra. r. *™*£»g*& 

nr Power to call for and esa- 

mine record —Absence of order by Magistrate — 
K was no p-otision in the Criminal Procedure 
(ode! 1861, which made it Uwful for a Comt of Ses- 
sion to call for and examine the record of a case tried 
by a Subordinate Magistrate uhcro no sentence or 
order had been passed theicou by tUcimn ^ tC ^ 
subordinate Couit of the Magistrate. - 

Buaskae Kbakkab . - • 3 Bom., cr., x 

28 Trial in case committed by 

Magistrate— Objection that ease was tried e.fAouf 
., , p, 0 f Session cnnmt treat as 

nu&theTommtmntof a fnll-powei Magistrate, 
on the 'round that he investigated the case, andcom- 
mitted the prisoner, without a formal comp am » 

made to him, but should proceed with he tnalmtlie 

usual course. Keg. r. BanciiodM Cr>> 35 


corr ectness of the procce ? ooM , EB biKHDAU 

no jurisdiction. tinnEx j- 13 -fir. p., Cr., 17 

- Power to quash sentence of 

for eonfnnat,^ f 6 lssc d by an Assist mt 

no power toquasli a i C rnfirnutinn, and 

be ill< gal. Keo. c. Mu. ah Tiux*^ Bon3>> Cr , f 3 

Power to quash commit- 
ment for illegality-^ ^ r ^cXlWl' 
f 0 High Court. The Cr.mwidlncccn * ^ 

did not authorize the ~C :« on *,ions 

nutment on the ground o c j „f co-umitmtr.t 

Judge is of °P l " ,on ^ a ‘,*S cn ld more the High 
should he annulled ns l'h gal, he siicni ^ ^ of tbe 

Court to annul the ^ ,m Mata Dr At, 

Criminal Procedure Code. Qrrr ^ ^ ^ g 

Power to annul conviction 
33 .— — * rur+mA* btuand jaritdicitcn of 

and sentence— o .f v w i, ca n four; sut-o*- 
subordinaie Court- fonCirts a person of 

dinate to a Conrt^of ^ ^ Co; , r t ti at the Court 
au ( ffe* ce rtf » If 

| of betwm can f on c £ ( nc£ bej-oud the 3»M- 


Objection to t r- 

-lhe fact of a commit- 



DIGEST OF CASEs 


JURISDICTION OP SESSIONS JUDGE. JURISDICTION OF 


EE6B10NB JUDGE, 

— eoaftasrrf 
steroid Tf fir ri 
r ICBABCB COBBV 

33. — Power to quash proceeding* 
of Magistrate— The onhr of a bcssioiu Jnlge 
to qwb iTOrftJian fcild befere » foil powurMa-u 
tratea-nnlUdas launz hwn toads without jonadic 
tioo. Ero r Gotisb* W5 Babih 

[6 Bom , Cr„ 15 
Ptc r Com Larinrutx . 6 Bora, Cr, 25 

34. Power to quash illegal 

conviction— Gset.y JaUe ertrfeaee ,» js'if ’/ 
proceeding —The offeuee C r pnn; fal»e erijrnre 
ci a stspeof a JQ Ecial proceeding U ro*eogoiia'leby 
so Assistant Magistrate A “essiona Jndgv «i 
appeal can •fnssb an iHi-gal convirlim l y an Ass stint 
Magistrate in inch a case Qcizx r llllBawrv 
htscH 8 W 1L, Cr, 30 

35 — Power to ennui conviction 

end order commitment— OJTeac*. tr,a lit It 
ilQJtttriU l rim nil 1 r«rinre Cod* (Act Till 
of J K 69 ) * 43o —The Fes mu Judge bad no jar .a 
did tv n to annul a convictim and order a commit 
ip ex t fer an tflVnte tmbl bra Ms-mnt' V 4-15, 
Act \ III of l‘C9 related to ifleneea triable by the 
Visions Jnd e. Is rat Ciat cv Wane «ixgh 

(3B.L.B.A 0,65 12 W R,Cr,40 
Qrtts v Jftrrs Kma . 11 W. It, Cr, 45 


Seasion. Judge on appeal mmrf that elder, tai 
directed lh» money to l* made over to the prweraKT 
11, td that the ppder of tb* feerai-na Jsdge *« 

Q ”0T.-.r-l’t?.II 

43 ■ ■— Conviction on confession 

before Magistrate after plea of not gttUtr* 

. j.jj,, ,i., * i*>« »i“ “S 

Us rlemd.d wlut n effect amount* to a tl ■* of t« 
entity, la nc* jnitlfted In ctncictrog the pd»-n« 
ottly njon a eon fusion made lnfrre ! t 

V» gut rate Qrera e Hratoom 2 If. VT, 470 

4L Power to Interfere with 

order of acquittal- Jeqmliaf 

Cn..~l M..IV1. ■ «J-*< 5" 

accused person tad teen acquitted trader * 

Code of Criminal Procedure It sraa not ccmpetintto 
the SesaiGOi Judge to Interfere ondcr a. 
aatne Act. LlO r. 1 I5XC >A*« * • 8 Bom* 

42 — Power to order commitment 

-Cu.ee ,tcl,...tl 9 inall* l, Cesoea- 

-The Conrt of Sr sax*, can only order the «W* J* 
mret of an seen aed perron fa case ejefasiTtlj tnaule 
b, it. Qrxm. c. StBTCI. rtBlBAD 3 


43 

1 G St.fi/ tl 


_ -Pos^e ftf *«**“■' 

re not tnalt* exelafseely 1/ Cenrt *; 


1/ C««« • 

, — ’ Criminal Trort J .rt Codt (A't % * 

nitjal cowrie- i jst2),n 231, 471, nail 472 . — A Court of Sc*** 1 ® h* 3 
iu.n In Jlogutntt- Criminal Tnttdnrt Cod*. M pewrr to commit to Itself for tral a cm. end In*-;' 
ISfiJ, . 43o— Where the Visions Judge S as cf | Wf Ja„ Te l, bs inch Sea.icna Court. Th» 
opmsjn that a Vitordinate Ms gut rate tail consKted - rommit the csm itacU " in i. 471 cf the Cod* cf 

tbo defends t of an offence ulieh the ^uhordraate * 

Magutrate had so power to try the Sea looa Judge 
fnight,nndfra.43Sof the Code of Criminal Procedure 
18bl, annol the eonrictxra and direct the roxmitUl of 
the accused for tnaL Axosmora 

[5 Mad, Ap,32 

S7 ■ — Order to cancel proceed 

ings of Divialonal Magigtrate— Proeceifiaje 
ree.ew,.y tl. talndan of '.lord, not* Macrlrat, 

—A Seaiona Jcdge has iso purer to dreet a 
Divisional Mag- si rale to eaceal hie proceedings renew 
leg the calendar* of Magutratea aolwrdiaate to Ln 
Aaosrnori . . 7 Mad, Ap, 27 

38 - rower to direct Magis- 

trate to commit to Session*— Co«s,c»»o* If 
in tVbere a Mags*, 
ced a pruoier of an 
ia eras pete ot to t-y. 


Cntnroal 1‘rocednre cannot (when read ui . 

with 231) be held to empower a Session* 
commit curb a case to Itself. IX TUB BtatTTB 
Dintnr Frnw JriKsi* .yn 

p.Is.11 ,4Calm,Cf° 
S. C lx bi Fits Itib Kms . 3 C. L.R. ^9 
44. - 


Jfuyiefra/e ritiowt j, 

trste has e< nncted and tenter 
efittee which aneb Magutnte _ 
and the Vsooni Jodee ecu rider rd thi 
grierous that it_dlOTild nr base been diepoted 
J ndge 


■ npoa the 


imarily , — Hild that aneb Sen _ 
was not ronpetent to direct the Ma-utnt« to i 
the pnsoneTto the Seseuna Const for trial 
same charge Qnzs t Bttxr* Kbis 

[2NW,285 

. Power to reverse order c f 

Magistrate aa to stolen property.— A Dront, 

JIagistrmte remlr»,d u> an accused ^ ^ 

W adone sroh stolen property, the pnuceeb* 
bas mg faDed to prove that the roceej sraa hit <n« 


trdnrt Ccdt.lHt,* 43o — * here a J y<V» 
a. 43A of the Crum cal Procedarc Code ta d dirt 
the Magistrate to commit certain aecosed 
aim to tale their defence,— JTefd that, af the Ma^* 
Irate could not require the accused to P re f at ?, u 
deuce nor to male a defence, the Jodge ahon 
have Ineladed inch mstrurticoi in hl« order ot 
m tmezt, tut that the order srai BctUKTefwe® T *“ n 
Qtbkc Gusts . , 4N.TSr,E° 

45. Tali* 

The V si ions Jndgr has no power to commit a m* 
forhacrog given false evidence before tbe 
but be ran Cfarir.it bun fn- baring given fa’* 

C JUBUtA* 


rerf.fr Corf., 1872, * 47 2 —L made a 
» gaunt S by petrt-.cn, m which he only that?™ 
with having rommitted cffmei* pmsataW* 
as. 1S3 and 218 cf the tcnal Code, but fa ““J, 
also accnaed Sot acta which, if the arenas- 10 '^ _ _ 
been true, sroold hare amounted to an ° CtKW 
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— continued. 


SESSIONS JUDGE, JURISDICTION OP 

— continued. 


punishable under s. 4G6 of that Code with seien 
years’ imprisonment. The Magistrate inquired into 
the charges against S under ss. 393 and 218 of the 
Penal Code, and directed his discharge. L then 
applied to the Court of Session to direct 5 to he 
committed for trial on the ground that he had been 
improperly discharged, which the Court of Session 
did, and was eommited for trial charged under 
e. 218 of the Code, and was acquitted by the Court of 
Session. The Court of Session then, under s. 472 of 
Act X of 1872, charged L with offences punishable 
under ss 193, 195, 211, and 211 and 109 of the Penal 
Code, and committed him for trial. Held that such 
commitment was not bad by reason that an offence 
under s. 193 of the Penal Code is not exclusively 
triable by a Court of Session. Held also per Spankie, 
J.. that the Court of Session was competent, not- 
withstanding that L had only charged S with offences 
* under ss. 193 and 218 of the Penal Code, to charge L 
with offences" under ss 195 and 211, if such offences 
had come under its cognizance. --Empress r . Lacii- 
man Singe . . . II. R~, 2 AIL, 398 

47. — — Criminal Pro- 

cedure Code, 1851, s. 435 and s. 359.— A Sessions j 
Judge was competent, under s.435, Code of Criminal 
Piocedure, to order the committal of a person accused 
of giving false evidence after the discharge of such 
person by the Magistrate, s. 359 notwithstanding 
(dissentients KEMr, J.). Queen r. BnoniSAN 
Mahatoon . , . . "W. R., 1884, Cr., 3 

48. — Person dis- 

charged ly Magistrate.— A Sessions Judge has dis- 
cretion "to order the commitment to the Court of 
Session of any accused person discharged . by the 
Magistrate, 'lho non-exercise of such discretion can- 
not be interfered witli by the High Court. Queen 
v. Sheetabah CnowDn'r.r . 2 W. R., Cr., 44 

49. — — — - Discharge of 

accused on inquiry before Magistrate — Further in- 
quiry . — When an inquiry has been mado and the 
accused discharged, the Sessions Court may order the 
commitment of the accused, hut cannot merely direct 
further inquiry. Queen t. GeasseeraM 

[3 N. W., 90 

50. "Acquittal and 

release ” of accused by Magistrate— Criminal 
Procedure Code, 1S61, s. 433 . — Where a Magistrate 
used the wordB “acquittal and release,” when ho 
intended only to discharge a person accused of an 
offence not triable by him , — Held that the Court of 
Session was competent, under s. 435, Code of Crimi- 
nal Procedure, to order n commitment of such accused 
person. Queen r. Kettie Dueae 

[8 W. R„ Cr., 41 

61. — — Discharge ly Ma- 

gistrate — Criminal Procedure Code, 1861, s 433. 
—A Sessions Judge might, under s. 435 of the Code 
of Criminal Procedure, after a Magistrate has dis- 
charged an accused person, order the Magistrate to 
commit the accused person to the Sessions. In tee 
MATTER OF TEE PETITION OF MUSJirn AEI ClIOlV. 
BERT alias Mooceee Mean . 1 W. R., Cr., 38 


52. Conviction under 

Penal Code, ss 323,352 . — A Sessions Judge has no 
authority to interfere and direct a committal in the 
case of a conaiction for assault under s. 352 or 
of hurt under s. 323 <>f the Penal Code, both of them 
being offences triable by the subordinate Court. 
Queen j,. Raaisoeue Singh . 6 TV. I L, Cr., 12 

53. Power of Joint Sessions 

Judge — Criminal Procedure Code (Aqt X of 1872, 
s. 17, and Act X of 18S2, ss. 9 and 195, and 
Ch. XXXII) — Discharge ly a Magistrate — Power 
of Joint Sessions Judge to direct committal . — A 
J oint Sessions J udge cannot exercise the powers of the 
Sessions J udge under Ch. XXXII of the Criminal Pro- 
cedure Code (Act X of 18S2). Accordingly, where 
a Magistrate had discharged certain accused persons, 
and the Joint Sessions .) udge had subsequently, on 
the application of the complainant, ordered their 
committal to the Sessions Court, the High Court set 
aside the proceedings of the Joint Sessions Judge, 
leaving it to the Sessions Judge of the district, if a 
proper ease was made out to order a committal, or 
dispose of the application as he might think fit. In 
tBE MATTER OF TEE PETITION OP MUSA ASSTAE 

[L Ii. R., 9 Bom., 184 


54. — • Applications 

Milder Criminal Procedure Code, 18S2, Ch. XXXII 
•—Sessions Judge, Power of, to direct disposal ly 
Joint Sessions Judge of such applications as cases 
transferred— Criminal Procedure Code, 1SS2, 
*. 193, and Ch. XXXII — Applications under 
Ch. XXXII of the Code of Criminal Procedure (Act X 
<>f 1882) cannot be referred to a Joint Sessions Judge 
hnder s. 193, cl. 2, of the Criminal Procedure 
Code, so ns to make it competent for a Joint 
^Sessions Judge to dispose of them, a Joint Sessions 
■fudge being strictly precluded from exercising any 
hf the powers under Ch. XXXII of the Criminal 
Procedure Code, and s. 193, cl. 2, contemplating 
Only cases for trial. Reference by tee Sessions 
Judge or Sueat . I. L. R,, 9 Bom., 352 


55 . 


Criminal Pro- 


cedure Code, s.2S9 — "Ho evidence ” — Acqut' e - 
accused uith out tahinq opinions of OArfrr- venut ’ Cour. 
Words “there is no eiidcncc ” in s. £89 44, Act X of 
of Criminal Procedure, 1882, cannot '<* set off_ for any 

Email no satisfactory, trustworthy. ->er haic paid to his 

denco ; hut the third paragraph e or the [ enefit of his 
that, if at a certain stage of a Sond authority. Moeima 
is satisfied that there is not on ' r. Xoro Coovae Mibseu 
W hich, even if it were perfect [15 "VV. R., 839 

tt> legal proof of the offcncc con B tatemont of sot-off 
has poser, without consult^. 121— Under s. 121, Art 
a finding of not guilty, udant, desirous of setting off 
Only because it considers t he plaintiff the amount of any 
pntion unsatisfactory, ujjjn, cn plaintiff’s account, a«i 
H acts without jurifdic^-jpH,, statement containing the 
the accused is illegal demand. Pooena CnUNDrn Hot 
of jurisdiction, suc^ jtooKEBJEr . 14 V). R., 473 
Winch may pr peri_ character in which cln im is 

St?' *■*»'*« «“"• '• 


\ 
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ej Aoro.it Ban I L.R. 1 AlU 610, referred to 
Qczex Ehtw's c Mabwa Law. ... 

[I. E. B-, 10 All, 414 

5g_ _ Sanehon to pro 

irc»(« to Bw ricf Judge— Trial ly tame Jn-lgt at 
Sett cot Jvtqt— Criminal Procedure Code (Act 
2 of im) tt 135, 4S7— Fetal Code ,e 196 — 

A be«s.ous Judge n rot debarred by* 4S< os the 
Criminal Procedure Code from trying % paten ter an 
offence punishable Tinder 1. 106 of the Fe* at Code, 
when he hu u District Judge given sanction for 
the prosecution under the provisions of * 10 1 of the 
Code of Crum ml Procedure J/adlub dander 
JSoxomdart Zorodeep Cbatder Pan^it.J L.K. 16 
Cale* 121 overruled. Pmprett v CSifra ILF, 
6I3on., 479 referred to. Quezs Em-irss • SaiiAT 
Chaxdba Each it E I* IE, 16 C nl c ., 706 

67 — Criminal Proa 

dan Code it 193 SS7 SSS— Cancellation oj 
conditional pardon to pm toner — Approeer, Trial 
of— Proof of canfett, onot tlatlmeeti of aerated — 
Severe! perrons were charged with diecity WMla 
the ease >u pending two of the accused made 
tonfetsimal sittements afterwards a conditional 
pardon waa tendered to them, and they were examined 
as witness's by the Magistrate and subsequently 
on behalf of the prosecution in the Sear one Court, to 
which the other accused were commuted fer trial 
They there denied that they had been taVen as 
approvers, whereupon the Sessions Judge placed 
them in the doc It, railed on them to pi -ad. and 
permitted the dopes tious made by them before the 
Magistrate but not their confessional statements 
to be read to the jury Veld that the trial of 
the two persons, who had not been committed to the 
gessioas Court, was alfrn nrrj The proper course 
was to have treated the evidence given by t>—-tt 
before the committing Magistrate aa evide- e m 
tha case under a. 1*8 cf the Code and tr have 
allowed the other accused to crois-cv*tfc« them. 
Per curium — The Scssm-ii Judge cnamitted an Irre 
Julanty In refusing to place on the record the 
confere cnal statements of rorsont whom he treated as 
QtEES hMPBE'S r EiJIATiTSW 

iioMMca P. E- R, 15 Mud., 352 

SR Conditional par- 

” 7 "' Of ZPi husband, and in 


«>d I he Setoion, J, 
gtvev -■ • 
of a 


«• inJWitss&isr jtS? 2 . 

om-x-ysiS.’Sas: 

- a. the third being » 

_.™ ~ — . Power to V also made two 

Magistrate as to stolen propf March, the £r,t 
Ma-utrate restored to an accused me second a with, 
house along with atolen property.* April IT « 
having failed to prove that the moceyVr treated 


SESSIONS JUDGE, JURISDICTION OF 
which capacity she gavo enJtaee 

against J J was then committed to the Court of 
be*, ions to take his trial, V being sent op as an 
approver In the Sessions Court C resiled from be- 
depositicn bef re the committing Magistrate, and was 
then and there treated as an accused person, and placed 
on her trial with the other accused and tha depeutico 
.for, Wild wu pnt in a* evidence Roth accused were 
convicted mainly on the-- confessions J of murder 
and U of ahetnent of murder Held that tto 

conviction of b was bid the Courtof besiwos having 

had no jurisdiction to try her as she w»s never 
committed to that Court by any competent Magistrate. 
Qpmr Eurarss r Jacst Cha-vdea Maii 

[EL.E.23 Calc* 60 

60 - Poieert of Ser- 

mon. Judge oa ret itum-Furller eujaity-Pcft' 
of hetmont Judge to direct— Criminal Procedure 

Lode (Act X of US!), n 423, 43% 4', 6. 439-- 
A complaint was made before a Magistrate, 
involved a charge cf daco ty against the accuse 
person and others. The Ma-utraU, in dealing witji 
tha case, proceeded under a £09 of the Code of 
Criminal Procedure, and, finding no case of dacoity 
pnmifant estatl shed, proceeded to frame charge* 
under a. 254 of the Code charging the aremmj 
with offence* under as 3S0 and 44S of the renal 
Code, rn , theft in a bnilduig and criminal trespass*. 
Rasing heard the whole of the evidence lie then 
acquitted the secured under a. 2SS of the Code, ami 
cave him sanction under a. 19“ to prcscentc 
complainant under s 211 cf the Penal Code Tha 
complainant the-, •orfirol to tho Sewons JneJga w 
revoke -aat sanction. The J -•ions J ndge proceeded 
v- jousidre the whole case, and tnO 1 "*- that a 
Inquiry had cot been ns le and all evndci— -e available 
cot taken, and that, had this been othv* w*** * 
Sessions esse might have been established, directed 
the Magistrate to hold a farther inquiry, and to 
proceed, m accordance with the result of such Inquiry, 
either to commit the accused to the Sessions or grant 
the sanction, as the case might be Held that tha 
Sessions Judge had exercised a jurisdiction not visicd 
iuhmbylaw Acting as a Eel u*ou Court, he could 
send for the rcco-d for any purpose mentioned in 
s. 436, bnt he was tot er.mpeteut under s. 430 to 
direct a fresh inquiry inasmuch as the accused had 
not been improper! v discharged of an offence triable 
exclusively by a Court of Session, bnt had been 
acquitted of an offence within the Magistrate** 
jurisdiction. The Sessions Judge had ia fait 
exercised the jurisdiction vested in him as an Appo- 
int* Court under s. 423, as if an apj^at had been 
presented to him from an order of aa acquittal , such 
lowers in revn-on cases are only conferred oa the 
High Court. Bauaxath Paxdit « Gaebi 1 x*sta 
W A scii. ILE, 20 Calc . 033 

feclioac Judot e 


■it order in proe'td,*^ 

—A. Session* Judgq, having <* 
a sanction granted by a anhordioi 
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SESSIONS JUDGE, JURISDICTION OE 

— continued . 1 

review Ms order and set aside the sanction. An 
application to a Sessions Judge for revocation of 
sanction granted under s. 195 of tlie Code is a 
.criminal proceeding in revision. Any Older passed in 
such a proceeding is final, and cannot l>o reviewed or 
revived by him. Quern-Empress v. Fox, I. X. Ji., 
JO Bom., 176, and Mehdi Masan v. Tola Horn, 
I. X. A\, 15 All-, 61, referred to. Queen-Empress 
v. Ganesu Ramkrisiina . I. L, R,, 23 Bom., 50 

• 6L — — Appeal from a 

conticiion bp a Magistrate, other than a Presi- 
de net/ Magistrate, where accused pleads guilty— 
Power oj Sessions Court.— Tlio accused pleaded 
''guilty to a charge of kidnapping from lawful custody, 
and was thereupon convicted by a Magistrate of 
tlio first class and sentenced to four months’ rigorous 
imprisonment and a fine of 1120. Tlio accused 
appealed, and in appeal denied that he had committed 
the offence. The Sessions Judge was of opinion that, 
as tlie accused had pleaded guilty at the trial, he 
had no power to deal with tlie appeal except as 
regards the amount of punishment awarded. Ho 
- therefore referred tlio case to the High Court. Held 
that tlie bessions Judge was competent to deal with 
the whole appeal. S. 412 of tlie Criminal Procedure 
Code (Act X of 1832) had no application. That 
section provides for convictions by Courts of Session 
or Presidency Magistrates only, and tho exception 
is not only as to tho extent, but also as to tlio legality 
of the sentence. Queen-Empress e. Kami Dosan 
[I. L. R„ 22 Bom., 7 69 

02. — — Criminal Proce- 

dure Code ( Act p of 1S98J, ss. 195, 476 — Order by 
Deputy Magistrate sanctioning prosecution— Com- 
plaint by Deputy Magistral — Jurisdiction of 
Sessions Court to interfere.— A Deputy Magistrate, 
having decided that certain witnesses (who lmd given 
evidence before himself and before two other Magis- 
trates on difforent occasions relating to charges of 
rioting and causing hurt) had wilfully committed 
perjury on one occasion or another, ordered them 
to be prosecuted for perjury and bound them over to 
<take their trial. The Sessions Judge set aside the 
said order, deeming it undesirable that sanction to 
prosecute should ho given under the circumstances. 
Meld that, whether tho Deputy Magistrate ha'd 
, intended to pass an order under s. 47 6 or to mako 
a complaint under b. 195 (I) (h) of the Code of 
Criminal Procedure, the Sessions Judge had no power 
to interfere. Queen-Empress t>. AuKAUNA 

[I. In R., 23 Mad., 205 

63. — — — — Criminal Proce- 

dure Code (Act V of 1898J, s, 4S6— Fresh inquiry 
after improper discharge of accused persons — 
Jurisdiction of Sessions Judge after acquittal . — 
Charges under ss. 304 and 147 of the Penal Code 
, were brought by the police against certain accused 
in tho Court of a Deputy Magistrate, who took 
all the evidence for the prosecution, but went on 
furlough without passing any order of committal or 
otherwise. His successor, considering tho evidence 
insufficient to support the charges, altered them 
to charges under ss. S25 and 147 of the Penal 


SESSIONS JUDGE, JURISDICTION OP 

— concluded. 

Code, and after hearing evidence for the defence 
acquitted the accused. The'Scssions Judge, consider- 
ing the alteration in the charges improper at such 
a stage, ordered a fresh inquiry into tho offence. 
Meld that the Sessions Judge had exercised jurisdic- 
tion not conferred upon him by law, and that his order 
for n fresh inquiry must be set aside. Baijnath 
Pandcy v. Qauri Manta Mandat, I. X. It., 20 
Calc., 633, approved of. Queen-Empress r. Hanu- 
mantha Reddi . .XL. R., 23 Mad., 225 

SET-OPE. 

Col. 

1. Generar Cases .... 853S 

2. Cross-decrees .... 8551 

See Compensation— C mu Cases. 

[I. L. R., 18 Bom., 717 

,See Evidence— Citit, Cases — Second art 
. Evidence— Unstamped or Unrests - 
tered Documents. 

[6 B. L. R., Ap., 1 

See Road Cess Act. 

[I. L. RJ, 4 Calc., 570 
11 C. L. R,, 140 
See Smale Cause Court, Presidency 
Towns— Jurisdiction -Set-oit. 

[I. L. R-, 20 Calc., 527 

I. L. R., 21 Calc.,.419 

1. GENERAL CASES. * ‘ ■ 

X Raising issue of set-off on 

trial — Procedure. — When a defendant raises a 
el dm of Bct-off on the trial of that issue, he must bo 
. considered ns plaintiff. Jagadamba Da si v. GroB 

[5 B. L. R„ 639 

As to how ea*es of set-off will be dealt with, see 
Ram gop A t, v. Majeti Maemkkar janud 

[1 Mad., 396 

2. Power of Revenue Court to 

allow set-off under Act X of 1859, s. 24— 
Suit by principal against agent.— A Revenue Court 
acting under the provisions of s. 24, Act X oE 
1859, had jurisdiction to allow a set-off for any 
sums which the agent might either have paid to his 
principal directly or used for the benefit of his 
principal with his sanction and authority. Mouisia 
RUnton Rot Chowdhrx r. Nobo Coomar Misser 

[18 TV. R., 339 

3. "Written statement of Bet-off 

'—Act Till of 1859, s. 121 .— Under s. 121, Act 
VIII of 1859, a defendant, desirous of setting off 
against the claim of tlio plaintiff the amount of any 
payment piade by him on plaintiff’s account, w«s 
bound to tendfr a written statement containing the 
particulars of his demand. Poorna Chundeb Rot 
v. Beuaree Lam, Mookebjee . 14 W. K., 473 

4. Character inwliieli claim is 

made— Ciuil Procedure Code, s, 11J — Written 
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BET-OFF — csnt ntid 

L GEKEEAIi CASEs — eenlmati 
ilateoienl pUtd •} a ft-cf — In s tart la which 
tha plaintiff sued, u sou a 1 a dtttiid » till* to re- 
cover the amount of » proxsas tt n-te and bond exe- 
cuted by tl t defendant t» Lit deceased father, the 
defendant al eged in hit written statement that the 
pii Jiff's father had e-Ilected fandi belonging to 
him, as hit vakil exceeding the amount dae on the 
prom ivory rote and bond and a»i<d for a decree for 
the difference. Held (l) that the written abatement 
mutt he regarded aa a plaint in regard to the art-off, 
and should hare been vtamped accordingly ; 12) that 
if the plaintiff claimed as the bur and representative 
ef hn father, the act off was rightly pleaded. Curt 
Jim « Uiiinua»THa LL.R 1 lSU>i,29 
6 Bight of aet-off— Cro»n- 

dtnandi ant lay out of uni traiu-ieiion — .‘era* It 
— Tl* nght of a, t off will be fonnd to exist Dot only 
in fun of mntnal debta and cred la, hnt also a here 
mns-demands ana* out of the tame transaction, or 
are an connected in tbnr calnre and circumstances 
aa to make it lueqmtaHe tlat the plaintiff shoo Id 
recover and the defendant be driven to a eross-suit 
Ciasx r Emswiraioo Casm 2 Mod., 203 
® — Cross-demo ait 

aru ay oat of tint traniaction — c«i/ /enforce 
e»» roef — Lawigtt —The ruht of aet-off exist* 
where there are cn>*» demands arulng out of one and 
the same transaction; or where these are ai connected 
in their nature and circumstances aa to mate it 
imvjuitsble that the plaintiff should mover and the 
defendant be driven to a cross-suit In a an it to 
mover money due under a contract made between 
th 6 plaintiff and defendant#.— Utld that the defen 
ouit# were entitled to set off the amount of damages 
which the defendants bad proved they bad sustained 
ny reason of the plaintiff's breach of the contract sned 
on. Kimuunr Pmit r Mcsicrrit, Coxsm- 
•jocebs » 0» IHK Towa or 11 irais 4 Wacb . 120 

arss.ay owl of <ls sane (rietnlvn— C«c«? “prt 

" Xly °f iSS 2J • ill -When 

?‘V* a erosa-dunand which u found 
"®« transaction as. and is eon- 

SIS Sff • -aa. 

although it may not amount 


the defence r 


n d it. 


to. Cbisholh » Goul Carsnsa Sr**i' 

H P-L.B,XflCal a ,7U 

- Cnil Broeedwre 
r tala tea of ate a, at —The 


Code - jot i 

7de ( G *^ re * Bndtr * Ie»»e for Sre yeara 


« yean, 

* retailing 6J 


house along with aSL, ta “ d *° <*!( over th* 
haring failed to prove ts] 1 ***® he determined by 


BET-OFF — conh—td. 

I. GENERAL CASES— eo*fr*«e«f. 
arbitration j and another clause provided, that 
“ should tb« Government, however, aee ft t? cancel 
the lease dnnng its currency with a view to *uh- 
•titute a pontoon tnd r e oe for any ether cause 
for which the lessee la net responsible, he *21 be 
enti'led to compensation from Government for all 
leases ’ The leas e died before the expiration o' the 
lease and the Magistrate of the district, adirgta 
behalf of the Government, proceeded to deprive his 
representative# ef the use of the bridge and, to 
acne the stock and materials The Magistrate then 
directed two perami to assets the value of the stick, 
which was ultimately fixed at 1110900. The Magis- 
tral* added a percentage, bringing the total amount 
np to ilISJOO and a sort ns fled on behalf of 
Government against tbe representative* of the 
deceased leasee giving ervdit to the defendant* fur 
vuch ewount,andelaimlnglbe balancedne to respect 
of the last two instalments under the cor tract 
JTtld that the rim cf It IS 100 assessed la the 
manner above described could rot strictly b« 
regarded at a aet-eff Tbe tnit was one for balance ef 
account, and the defendants were entitled to dispute 

the correctness of the plaintiff** estimate of the 
■tern allowed in tbtir favour hrc*rr*»r or Start 
»0* Iron e Manas I Lai L Xc It, 13 AIL, 296 

0. Ci of PnccltnO 

Cod t tt 111, 216—Crotttlat wu of Ikt a s'«e» f 
ret off — The plaintiffs agreed to purchase from th* 
defendant corn in timber They paid part of the 
pnee in advance and took delivery of some part of 
the timber, but refuted to take delivery cf ths rest, 
and subsequently sued tbe defendant to mover part 
of tbe pnee paid, alleging that the portion of which 
thev had taken d< livery was not of the quab'y COT- 
t rafted for Utld that in such a amt the defendant 
mijhtelum by way of act-cff compensated lot the 
losi which he Lad Incurred In the re sale of that 
prrtxn of the timber, the subject of the contract, or 
which the plaintiff# bad failed to tak* delivery 
s III of the Code Of Civil Procedure la cot exhaus- 
tive cf the description* of rrou-vlami which m»y be 
allowed byway of aet-off. Clark r Batina cola* 
«*»'., 2 Mod, 206/ AT "tnaiamj P.lla, v JIM*- 
tipal Comnutiowert for Hr Town ef Mwdnu, * 

Had .120, £i,\orcia*i C Kampala! v HtdlarJ* 

furam, I L. 4 Boru, 407, P/tvjs Lai ’■ 
Haxawll, I X. B, 7 All, SSJ ; BKanlat Pawda \ 
Jiomdtl Banda, J L £, It Calc, 557, *=« 
Ciitlolm T. Oopal Cinder Sorwta, I L. Pa 7® 
Calc* 711, referred to Kux Gn Knxf v Dcxaa 
. n^E.,15 AIL, 0 

10 BifU to ref off 

a claim for wthq.iJnlai damaytt—Ci nl Broacdwrc 
Code f Art Xef 1S77J,* lll—Co,lt—At1 XXVI 
of 1*64, • 9 — The provisions of the Civil Procedure 
Code(Aet X of 1S77) do not give the right to act off 
dauns for unliquidated damages, Jbut that Code dm 
not take away any nght of aet-off, whether Irgilor 
equitable, which parties to a suit would have inde- 
pendently of i*s provisions. Where, therefore, is * 
•nit for the pne* of goods sold and delivered, the 
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SET- OFF 1 — continued. 

1. GENERAL CASES — continued. 
defendant admitted that there was a sum of 
Rl, 159-12-0 due by him to the plaintiff, but sought 
to set eff the sum of R972 as damages sustained by 
him by reason of the non-deliv cry of some of tho 
goods contracted for, it was held that, as tho claim 
of tho defendant against the plaintiff was connected 
with the same transaction and arose out of one and the 
same contract as that in respect of which the plain- 
tiff’s suit uas brought, and os the amount of the 
defendant’s claims was capable of being imme- 
diately ascertained, the defendant might set off his 
claim. Clark v. Ruthnanaloo Chetti, 2 J lad., 296, 
and Kislnasamy Pillav v. Municipal Commissioners 
of Madras,4 Mad., 120, followed. Where the defen- 
dant pro\ed a set-ofE against the plaintiff, and thus 
reduced theamount which he (plaintiff) was entitled 
to recover from the defendant, for breach of contract, 
— Held that, notwithstanding the provisions of s. 9 
of Act XXVI of 1S64, the plaintiff was entitled to 
his costs. Kishoechand C'HAMrAi.Al t>. 7*1 AX) - 

iiowji Vise am . . I. L. R., 4 Bom., 407 

11. - — — — Right io set off a 

claim for an unascertained amount — Ctrtl Pro- 
cedure Cede (Act X1P of 1S92J, e. 111.— The pro- 
vision of the Civil Procednre Code (Act XIV of 
1882), s. Ill, does not take away from parties any 
right to set-off, whether legal or equitable, u Inch 
they would have had independently of that Code. 
And such right exists not only in cases of material 
debts and credits, hut also where cross-demauds aiiso 
■out of tho same transaction, or are so connected in 
their nature and circumstance ns to make it inequit- 
able that the plaintiff should lccover, rad the defen- 
dant should be driven to a cross-suit. Where, there- 
fore, a decree had been obtained against certain 
persons in respect of arrears of rent of an ijara held 
jointly by them, and one of them, having been forced 
to pay the whole amount of decree, sued the others 
for contribution, and where in such suit the defen- 
dants pleaded that, although the plaintiff had paid 
off tho whole of the decree in question, be was not 
entitled to recover any portion from them, inasmuch 
as lie wns indebted to them for his share of the ijara 
rents, the wholo of winch had been paid by them to 
tho ziimindar in prev ions y cars, as well as in respect 
of rent dne to them for tho share on account of a 
portion of the land which he himself held in niy-jote, 
and for which ho had paid no rent, and that, ou 
accounts being gone into, it would be found that 
their claim exceeded that of the plaintiff, — Meld, 
follow ing Clark v. Ruthnaialoo Chetti, 2 Mad., 
296, and Kish orchard Chatnpalal v. Madhoirjt 
Vtsram, I L P-> 4 Pom., 407, that notwithstanding 
tho provisions of s. Ill of tho Civil Procedure Code, 
tho defendants’ claim for the share of rents paid by 
them to tho zamindar on account of the samo ijara 
might properly he pleaded as a set off, and he taken 
into account in determining the plaintiff’s snit ns 
arising out of the same_ transaction, but that their 
claim for rent for the portion of the lands held by 
tho plaintiff in nij-jote could not bo treated in such 
manner, but must. form the subject-matter of a 
separate suit. Beaguat Panda c Bamdeb Panda 
[I. L. B-, 11 Calc., 657 


SET-OFF — continued. 

1. GENERAL CASES — continued. 

12. Right to set off 

damages for breach of contract— Civil Procednre 
Code, 1882, s. Ill— “ Ascertained” sum. — A suit 
was brought by P against the Elgin Mills Company 
for reeov ery of the price of wood supplied under two 
contracts, each of which contained a clanse by which 
the plaintiff contracted to indemnify the defendants 
for loss arising by reason of failure on his part to 
supply the wood as contracted for. Defendants 
claimed a set-off as damages for loss incurred by the 
plaintiff's failure to supply all the wood contracted 
for, such loss having arisen on the 25th October 
la79 and subsequently . Held that, although, taking 
the word “ ascertained ” to mean “ liquidated,” the 
claim of the defendants for damages would not come 
within the meaning cf a set off under s 111 of the 
Civil Pioeednre Code, tli it section was one regulating 
procedure, and was not intended to take away any 
light of set-off, whether legal or equitable, which 
parties would hav e had independently of its prov isions, 
that the right of set-off would bo found to exist not 
only in cases of mutual debts and credits, but also 
where the cross-demands arose out of one and the 
same transaction, or were so connected in their nature 
and circumstances as to make it inequitable that the 
plaintiff should recover and the defendant be driven 
to a cross suit ; and that as, in the present case, the 
claim sprang out of the samo contract which the 
plaintiff sought to enforce, and could readily he 
determined in the same suit, it was equitable that it 
should be so determined. Gauri Sahai v. Ram 
Sakai, 7 A’. IF., 167 ; Kistnasamy Pdlay v. Muni- 
cipal Commissioners of Madras, 4 Mad., 120 ; and 
K\$horchand Champatal V. Madhowji Vtsram, 
I . f . R., 4 Bom., 407, followed. Per Oldfield, J. 
— That the excess of the set-off in favour of the 
defendants over and above the claim of the plaintiff 
might properly be decreed to them, and that the set-off 
should be allow ed, if at all, to its full extent, and not 
merely to the extent of defeating tho claim. Per 
DcTEOrr, J. — That although tho set off might pro- 
perly bo admitted as an equitable protection to the 
defendants against being cast in the plaintiff’s snit, 
tho defendants could not, failing tho provisions of 
s. JI1 of the Civil Procedure Code, be allowed to 
recover a snm of money from the plaintiff, tlioy having 
paid no court-fees on that account. Peach’ Lad r. 
Maxwell . . . X. Ii. R , 7 Mad., 284 

13. — — — — — - Ctrl! Procedure 

Code , 1859, s. 121 — Suit or award determining 
several items— Mutual liability under award . — G 
and P referred to arbitration disputes between them 
regarding the partition of their paternal estate. Tho 
condndmg portion of the .award ran as follows : 

" Both parties shall jointly satisfy the debts on 
the creditors demanding payment, which debts arc 
joint and have berennder been declared payable by 
Loth parties. Should one party neglect to pay or 
show carelessness in the matter, and should tho other 
be obliged to pay the whole amount of any such 
debts, the latter shall be competent to realize from 
the former portion of the debt paid on Iris account, 
together with costs and interest, by the enforcement 
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1 GEhEPAL CA-F — co./iaserf ) 

rf th » twin! >nd shall also be entitl'd to rcwtr the 
amount by suit i t srt Both parties *Wl art up 
to tb * award m it • entirety lli urn of 113330-** 

art eh Las been found due and payable by G to IC 
as per aerount sh wing the mutual deal ngs between 
the part <• shall he made pool at fellows t O 
aball paj to P the whole amount of I 33S 0 D by the 
to oik of the n-tnth of l’rua 12"6 Fssli either in a J 
lump um or by instalments, and m ease of non pay | 
mart within the taid fmo.1 he al all be charged with 
faterost at the rate of One per rent, up to the day of 
payment,” 1! sned to reeorer from O the money 1 
found V> L« doe and payable to him under the award. 1 
G admitted the claim but deairtd to act cfT half j 
the amount of eirtain delta whieh were payable 
under the award by the parti ■ )o ctly and which hr 
nine had aitisfied. The lower Appellate Court | 
deducted from the claim item! of tl t demand admit 
ted by F bnt ref used to determ ne O * ri.lt to lit off 
the Itemr which F deputed oa the ground that they i 
roold be more conremenllv inquired into m a aeparate I 
auit It wai held (perSTViBT CJ &FAWE1E J , 
diseent ng that G u»i ent tied to demand a set-off 
mod that the 1 wtr Appellate Court abould baTe 
inquired tot the d «pnte 1 itema of th* demand, and I 
Hot h»TC ref rred G -o a separate amt in respect uf 
those itema. Girti “last r PixSi&si 

(7 If W„ 157 


**- Silt for rtdmp- ' 

tioa Decree — Set off ej writ agoieil mortgage ' 
weary— Aiea of attoreeg— C.nJ Proeedar* Codr, | 
JS*7 ti 111 221 —The decree la a redemption au t 
directed the plaintiff (the tuort tracer) to jay the 
mottgaee-mouey and interest to the defendant and 
d reeted the defendant to par the plamtiff the erata 
0,14 th ‘ l tbe r'amtiff waa entitled to 
•rt *“ ‘he amount of bis taxed cent* against the 
m. rtroge- money which he waa 1 able to pay under 
ibe uerree notwithstanding any claim that the dcf ra 
U ' r *P»u>st the defendant 
in respect of the defendant < nut. of suit. Exijsith 
D ais r Jroomni IU«s I.L. It., 4 Calc . 743 
S C Bbuomth Diss r Jcgoeutith Dim 

[4CLB, 122 
X L. It, 16 AIL, 8 

. mTl-fr/Z"', 

lo T art tu mor \ 

. wpfiow Mil/ —The mortgagew M entitled to 
act off or deduct the amount of costs psyshk to 
V“ «■*»«* decree »rtmst or from tbeW, ' -T 

was . debt why* «■« 

was iu e due to the insolvent. 


SET OFF— -cnfuaei 

1 GFhERAL CA«ES— coa/.e.erf 
la a nit brought by the Official Assignee to reeorer 
f e latter debt, the defendant is enL led under *. 90 
of the law Went Art 11 and 12 Viet e S tort off 
the debt dne from him to the insol rent * gain it sums 
which mar be claimed from him. Milleb a Errs 
[0C 

17 — r e l J’roerdtre 

Cede lb&2 t 111— Ceari J<* e» .off— Jn a rl 
to iceorer a aura of money doe as wa-cs the plain'll 
alleging that the defendant had engaged him to sell 
cloth ou hi* account it a monthly salary the di-f n- 
da t claimed a KV-off aa the price of cl th which ha 
alleged the plaintiff hid sold on his account on com* 
miss ou It appeared that the defendant had pure 
ously sued the plaintiff to reeorer *h*»me amoast 
si was ty-w claimed by way of set-off, as Viog d ie 
for the puce of rloth sold and delivered by the 
dtfendsnt to him and the plaintiff (thru defendrot) 
pleaded that there had been no sale to lum but the 
clo'li Lad been delirertd to him ou cn mtn lsdw sale 
The suit waa dismissed on the ground that tbrra was 
BO proof of a tale o' rloth and tb* question whether 
any sum was due fer cloth sold on er mission «*I» 
waa net gone n to. The elo*h now alleged tt h*»* 
been delirerfd on communion a*le was the same a* 
that alleged la the former suit to hare Wo actually 
»©14 to the plaintiff. Held that the defendant sras 
entitled under a. Ill of the Cirll Procedure Cod , 
to set off the amount claimed aa due for goods sold on 
rommissou against the plaintiff's demand. Btti 
alwi that the court fee payable 00 the elite f * 
»ct-off was the same as foe a plaint In a suit. Am* 
Zawa r hinre Dll . LLK, Q All, 898 


18 - 
die 


- hjeidefed s 


Jaaif— Saif/or net —A liquidated si 
loud 1 * capable according to law even withtn* 
an agreement to that effect, of being art off against 
auma dne for rent Wars 05 A Co. e. UsOJO 
»(»TOtrm»* Dim . WW.JL.USS 
10 '- 


dteened hmilaoi—Tklt dee to widow —A widow is 
liable for a debt eontraded by her husband. Such 
d ebt ga r be set off against a debt due to her GKS3 
Cars lira Lahooet r Kooxaxis Duta 

p.W.B^Kl«-,23 

20 ZaMbeeJoe-Co- 

ekarir — Fete nee, Fay mrmt of-Trefit* Sad for 
slar* of — Held (Spixtxe, J, dusentmr) that a 
lambardar, who had paid au arrearof Government 
rermue out cf the collections of sobeequect year* 
wlthont referonee bo the co-sharers, Waa entitled, la 
a auit against bun by a co-shanr for hi* share ol the 
profits for such subsequent rear*, to claim lu the sat* 
a deduction on account of such payment. l r DU 
SlXGH r JlQISklTII I. la kI, 1 AIL, 135 


2X- 


rcl« 


s bjr 


petaxdor of tborrt la r»».s dor,— Set off oafor- 
w.eal ef rest — The four defendant* obtained JoiaUf 
a fa tut lessa of P.and sulaeqneutly purchased 
youitly a 5 annas share In the main Jan- Defendant* 
1 and S separated from 3 and * each taking 8 an asa 
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of tlio patni and 2i annas of tlie zamindari, and then 
defend ints 3 and 4 sold their zatnitidari light in 2 
annas and 15 gnndas slmro to K, the plaintiff, retain- 
ing 5 gvmd.is share on their on n account. The plain- 
tiff sued to recover tlie rent of 2 annas and 15 
gnndas from the defendants 1 and 2, who denied 
the plaintiff’s claim, while they admitted that thov 
v, ere liable for S annas rent of the patni, treating 
themselves as their own zamindirs for 21 annas share 
in the zamindari, and the) alleged pajment of 51 
annas of the patni rent to the S annas shareholder 
in the zamindari, at d a set off against the other 
21 annas against their own claim ns zamiudars. 
Held that, as the defendants 1 and 2 were strangers 
to the transfer of tlie rights of defendants 3 and 4 
to the plaintiff, the) had, ns between themselves and 
the plaintiff, a right still to do what they did for- 
merly," namely, set off their patni liability against 
their znmindiri right. Goonoo DtaIi Ciittckto- 
ntrrxr t. Keskot Bibee . . 20 W. R., 409 

22. ■' Rent, Suit for— 

Rent paid in 'kind — Set-off allowed for — Account. 
— In a suit for arrears of rent, where defendant 
pleaded that, under an arrangement between him and 
plaintiff’s ancestors, pajment lmd heen made by him 
m cash or in hind, and ashed for an account to ho 
tahen, the lower Court was held to lias e been wrong 
in decreeing the suit on tho ground that it could not 
go into ei idence on a question of set-off in a rent suit, 
and was hound to tahe an account. Bor Kundeepht 
Moiiatoon r. Stewart . . 23 W. R., 20 

23. Flea of payment 

in suit for arrears of rent — Indirect payment . — In 
a suit by a zamindar for arrears of rent the defendant 
alleged that his tenure had been placed under tho 
management of tho Collector, and bad so remained 
for a number of ) ears, and that the Collector, from 
money realized by him as manager, bad, in addition 
to satisfying all other claims of the plaintiff, paid the 
rents accruing, not only during the period of his 

• management, but up to, und inclusive of, the years 
tho arrears of rent for which were claimed in the suit. 
The lower Court refused to consider the defendant’s 
plea, on the ground that it was in the nature of a set- 
off, and that, not being a debt due from the plaintiff 
to the defendant, it was not such a set-off as could 
he allowed by the Court. Held that the plea was a 
plea of paymeut merely, and not iu the nature of a 
set-off. Kookjo Bfhabt Singh i. Nflmonet 
Singh Deo . . . . 4C.L. R., 296 

24. - Suit for contri- 

bution against person jointly Halle for rent. — In 
ascertaining tho amount duo for contribution in a suit 
"by one of two persons jointly liable under a decree for 
rent, I the Court is hound to take into consideration 
sums paid b) tlie defendant, on former occasions, for 
lent in excess of his own share of tho rent, although 
such sums are not claimed in his written statement, 
,the sums paid not beiDg in the nature of a set-off. 
Gogtin Chand Dm i\ Hhbi Houck Dct 

[12 C. It. R., 639 


SET-OFF — continued. 

1. GENERAL CASES — continued. 

25. Cinl Procedure 

Code, ISpS, s . 121, 195 — Claim arising out of same 
transaction . — TVheie a defendant claims a right of 
set off arising out of one and the same transaction ns 
that in which the suit originated, It is not equitable to 
drh c him to a cross suit : a decree under Act VIII of 
1559, s. 195, and the latter portion of s. 121. being 
of tl.o same effect and subject to the same mle as if 
it had been made in a separate suit. Radha Ram 
I>eb r James . . . 20 W. E., 410 

26. — — - Decree for defen- 

dant oh set-off inhere nothing found due to the 
plaintiff — Held that a defendant maj deny tlie 
plaintiff’s claim, and also plead a set off and obtain a 
decree for it, although no sum may be found to be due 
to the plaintiff. IIatateha r. Abdchakha 

[6 Bom,, A. C., 151 

27. Civil Procedure 

Code, 1859, s. 195 — Countei -claim — Deductions 
allowed in ascertaining mesne profits . — S. 195. 
Act VIII of 1859, which enabled a defendant to 
obtain a decree against a plaintiff in respect of a 
counter-claim, was only applicable where defendant 
had been allowed to “setoff” a demand against 
plaintiff’s claim, and did not apply to a case where, 
in ascertaining a defendant’s liability for mesne pro- 
fits, deductions were allowed from the rent proved to 
have been received, in the nature of allowances made 
for costs of cnlthation or rollection expenses. 
Tiluck Chand r Sowdaminee Dassee 

[25 W. R., 275 

28. Subordinate 

Judge invested untfr Small Cause Judges powers — 
Cml Procedure Code (Act HIT of 1SSJ ), s. Ill 
— Set-off exceeding pecuniary jurisdiction of the 
Small Cause powers of the Subordinate Judge — 
Procedure.— In a suit brought b) the plaintiff to 
recoier R36-7-9 from the defendant under tho 
Small Cause jurisdiction of a Subordinate Judge, the 
defendant claimed to sot off B72. which exceeded 
the pecuniary jurisdiction of the Judge as a Small 
Cause J udge. On reference to the High Court, — Held 
that the set-off might be pleaded by the defendant. 
The Judge would exercise his Small Causo Court 
jurisdiction in trjing the claim of the plaintiff and 
his ordinary jurisdiction in trying the set-off. 
Rajipbatat t. Ganesh Eangnath 

[I. I,. R„ 12 Bom., 31 

29. - Civil Procedure 

Code , ss. Ill, 216 — Suit for dissolution of partner- 
ship . — A suit for dissolution of partnership iu which 
the claim was valued at R2,l00, with a prayer 
that sueli balance ns might be found duo to the plain- 
tiff upon taking the partnership accounts might be 
paid to him, is a suit for money within the meaning 
of s. Ill of the Code of Civil Procedure, and a plea 
of set-off may he raised in such a Bait, and if in 
consequence of such pica the Court of first instance 
decrees in favour of tho defendant a sum above 
115,000, then by reason of tho provision in para- 
graph ii, s. 216 of the Code, an appeal from tha 
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L GENERAL CA^ES— eoaf.aaei. 
decree mil lie to the High Court, tad rot to the 
Distort L.«rt ItaJiwif Bur CwwMit 

[1 Is B-, 10 AIL, 687 

30. Claim of differ- 

eat mitmrr —It n not equitable to allow a ml off 

agairst a claim relating to a p-articnlir account, ststed. 

of i matter of amAber nature altogether KlU l 
Eooxab (.HrcKiBBCm e lino Ctrona 
CsrcHMnTT - 17 TV. IL, 177 


3D 


- J»«sl »1 


] nET-OIT— ee* ! i » *ed. 

J. OENEEAL CASES-ee.f 
the two Where separated. and A dealt edit «*■* 
separately, hiring nrtiee ol tb- separation- A tocJ 
not n t off. against a eUua made by cot of the Wirt 
m mpett if the Arparaie dialing* V*too Mb*II 
and A, a debt doe to haattlffrotn the former j-Jat 
errmn. Darsrrr Sjxqh r Foists 

[llnd. Jur^ir.a.354 

37. Ceet— OmieM* 

to award eoifs —A *rt-off cannot be alljweil for 
cot actually awarded, u where ■ decree of tb* BjA 
Cenrt fire the nnmfil ippllut rati of '™ 
Court lod of the lowrr Appellate Court, bet emitted 
to asa-d the costs of the first Court. IlnoPltlltS 

Rot Ceowbbbt r. Fool Knnotrt Dome 

p8W.IL. 309 


of jarudietioa of Court —A Court can art entertain 
the question of set-off if the amount claimed by the 
defendant eieeeds the amount eognlialle fcj it. 

When * dtfmdact pleads a irt-df ami claims * decree, 
the oobjert matter of the rut li no faster the mere 

ell m of the plaintiff, tnt the cioas-eUim of both j 33. ■ — ——Sait for eotrutft 

turtle*. Em Lil r 1 -ascath 3 N W„ 114 o/goodt-Sel-offorJemoje, -In • amt ■ i<* “rtiey 

I rtaured on arronnt ef the carriage of good* la »bKi 


3a 






nother i» a mode of •*«! mint which if (acgislcd 
to the part its a* a com promise may, with tbtir 
assert, be a & erd of all* lest ran, bat einrot properly 
be made th» ‘ms 'f a d eerie between hostile litigants. 
Backtw «• lUmn Henris Abdcol Ain* » 
Huns Iloistrs 17 W IL, 113 10ELB. 45 


defendant pleaded ton indebted nett anil a eet-eff on 
aeroust of damage eansed to the food *, — Held tlttt 
defendant could not answer the (li*i with the set-off 
on aorount of ilanwge*, tlr-ngh the rttnt. If ssfi t* 
wkirh defendant was entitled to draw back might W 
pot In Usne, after which it would «t2I be open to de- 
| fondant to t nop an action inuit plaintiff for 
damage*. SCASLAX r. IllliOLO . 10W.3L 295 


33. 


- Csrif Troridart 


Code, IS-iJ, ii 121 , 105 — Claim for vs/iptidirid 
damage!— Smite* tilt ofeaehtmge—Croer-demomdt. 
-St lil and 1*13 of the Codec! Cml Proeednrr 1 
(Art MU of lhtB) had cot the «ff«t of enlarging j 
the right of «et off In a rut against the acceptor 
to retoeer the amernt due opoa several hillt cf n- ! 
change, the defendant s ‘ 

unliquidated damsgts n 

eiehange Held that defendant had no right to act 
off hit claim against the debt doe to the plair tiffs. 
CuiKr EmsiTiino Chitti 2 Mnd., 290 


- Sait for »•»■* 
v„c, , C AJ, a. fif. — A rt* 
net admissible in a suit foe metre profits, winch 
1* not salt for » debt witho the roeasinr of ». 121. 
Act VIII of 1*S9 Hot** Eoxob ooFirBTA a 
Giiui Nets Oorarnr* . G W. B-, 1B0 


40.- 


—V aaitrtiai* 


— Aa 


34. 

iamagtt— Cnil PrortJan Codr, 2(53 j 121 -Z 
Under a m. Act TUI of 16o9. . defendant ccnld 
not claim a set-cff for damigrs , n rt ipwt of 
alleged brsaeh of eontraet which had not been ascer- 
tainsd m a rut bronght .f-.ir.si ts ra to „ ror „ 
amount due on certain djhcnoored hnndia E*w 


indefinite elann for damages id the nature of «n*«" 
errtaraed mesne profi'a cannot be pleaded as a set -off 
against specific tlaim for rent of later years. Sn« 
damage* mutt he ned for arpintely la a rut f® 1 
rent a defendant has Bo right to *rt eff against the 
plaiatjr* elann money ia deposit with, the plaintiff, 
ml ess so eh money was doe and psychic to the defers* 
dant at the lime the nit was brought. GortMJ 
Coo* ii i. Dhichooi Sisoh 2i W. U— 1 


Dili r RuaiBrs Dm 
Bax Lai C. Koosnn 1,»*t. 
35 


4L - 


3 Agra, 43 
3 Agra, 67 


- Ci tH JVoeeJcei 




[L la- IL, 8 Bom^ 373 | 42. - 


Code, 1577, » 111 - llorlgoje-Coaprorohoa for 

[ srwsfe — The mfrnrtairy mortgagee of eertam land 

aned the mertgagor f -r the money doe under tbs 
. mortgage. The mortgagor alleged the mortgW 
! had (ommitted waste and wa« liable to him lit n®>* 
I pensatioo which he claimed to act off Held that 
1 under «. Ill of Act X of 1S77 the amount of sach 
1 eoipenaation ttmld not be nt off. EaoBB Ka*H 
[ Dass e. A«h**t Hcsix* Kh»s 

1 [L la. B, 2 AIL, 253 


- Clan 


s>y»' 


rail 




dee rated father — Right to appropriate pngertf 1 
Where a widow administering her hnsband‘4 estate 
sud to rrcorer certain moreshle property wrongly 
appirpnated by her eon, who pleaded a »et-off on 
aceonnt of a daim again; his father,— Slid ,lllt 
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1. GENERAL CASES — continued. 

defendant was rightly referred to a separate snit. 
Makit v. Haney . .14 W. R., 136 

43. Citil Procedure 

Code, 18S2, s. 311 — Suit ly creditor of deceased . — 
The heirs to 31, deceased, appointed A, one of the 
heirs, manager of 31’s estate, with a view to the 
payment of the debts due by the deceased. A credi- 
tor of tlio deceased sued his heirs to recov cr his debt 
and obtained a decree, in execution of which the share 
of Z, one of the heirs, in 31 ’ e landed estate was sold. 
The sale-proceeds exceeded Z’s share of such debt, and 
she sued the other heirs for contribution in respect 
of the difference. The defendants claimed a set-off 
in respect of Z’s share of tlio liabilities of M’s estate 
which had been satisfied by A as manager. Held 
that the set-off claimed could not be entertained in 
such suit. Antfii Hasan i>. Zohba Jan 

fC Pi. if., o Hii., 2&& 

44. — Act Pill of 

1859, s. 121 — Co-sharers — Suit for contribution . — 
In a snit brought against a lessee of a portion of 
an estate by one of the co sharers for money alleged 
to be due as the plaintiff's share of arrears of rent 
for a certain period, where the claim was admitted, 
— Held the defendant was not entitled to set off 
under s. 121, Act VIII of 1859, the plaintiff’s share 
of the Government revenue of the whole cstato which 
had been paid by the defendant for the period for 
which the arrears of rent were alleged to be due. j 
Held also that there w as no such connection between ! 
the claim of the plaintiff and the counter-claim of 
the defendant as would entitle the defendant, ns a 
matter of equity apart from legislative enactment 
to a set-off. Hosseina Brat r. Smith 

[13 B. L. R., 440 : 22 W. R„ 15 

45. Suit for conlri « 

Sutton — Shares on zarntnr/ari and shihmi rights . — 
Plaintiffs, as being entitled collectively to au 11-auna 
shaio of the jurnina of a talulh and alleging that 
they had obtained such portion of their share os the 
14-anna talulhdars were liable for, sued the 2-anna 
sharer for what he ought to lmv e contributed. The 
lower Appellate Court, finding that the defendant 
had a 2-anna share in the znmindari, ns well aB intho 
shikmi, considered that the one right might be set 
off against tlio other! aud that the plaintiffs had con- 
sequently no claim against the defendant. Held 
that this conclusion was erroneous, for though there 
were in a certain senso opposing rights, still they 
were not mutual rights as between tho parties to the 
present suit, the plaintiffs were entitled to get a 
2-anna share of the jumma from the defendant and 
the 14-anna taluhhdnrs jointly, and the defendant 
was entitled to get a like share from these 14-auna 
talukhdars and himself jointly, but tho defendant 
had no right to set off the debt thus due to bim 
against tbe debt due to the plaintiffs from tbe samo 
persons. Hubee Kishobe Bor v. Hue Kishobe 
Adhikabbe . . . .23 W, R., 134 

• 4Q. , Debts not mu- 

tual — Disputed claim far rent in suit for payments 


SET-OFF — continued. 

1. GENERAL CASES — continued, 
made f 0 save estate. — A and B were tbe proprietors 
°f 11 jote, of which B leased half of his share to C as 
m imp; (lari The zamindar brought a suit for rent of 
the jote against A and 11 and got a joint decree, in 
execution of which he put up the jote for sale. C, in 
order to save his miras right, paid the amount of the 
decree before sale, and then sued A and 11 for tho 
amount so paid. Held that C was entitled to recover, 
and t) m t a claim for rent by D against C, but which 
C disputed, eonld not be admitted as an answer to 
Cs claim in the present suit or as a set off. It is 
essentia) to tbe validity of a set-off that the debts 
should be mntnnl, due from and to tbe same parties 
and in the same right. Bengal Begnlation 
Fill of 1819, s. 13, and Bengal Act VIII of 1SG9, 
B - 62, disenssed. Bhoibub Chhadeb Doss r. Hab- 
j ezcnissa Khatoon . . 2 C. L. R., 414 

1 A7. Smd for rent 

— Condensation for damage done in execution of 
decree. — if the cultivator suffer damage in execution 
of a decree of the Civil Court, he may sue and claim 
compensation for such damage; but until such 
damage has been ascertained and decreed, it cannot 
be set off against a claim for rent, Hai Gobind 
Singh t ,. Soonbeb Pan . 2 Agra, Pt. II, 177 

48. Claim for rent — 

Suit for money paid to protect lease. — A claim for 
rent cannot be pleaded aB a set-off in a snit for money 
paid by the plaintiff on account of rev euue to protect 
a least* in the nature of a mortgage held by him. 
Heeba. Lane v. Bishen Suhaye . 1 W. R., 207 

49. -Account, Suit 

for — Cross-appeal . — Of two appeals heard together 
the first was brought on the dismissal of a suit, in 
w hieh the representativ es of one, now deceased, of two 
parties claimed for bis estate nn account against tbe 
other, their suit having been dismissed on failure to 
prove tbe contract between tlie parties ; and tbe second 
appeal was from a decree betw een tbe same parties foe 
damages for tbe detention of property which had 
belonged to the estate of tbe deceased. In tbe first 
the plaintiffs appealed ; and in the second the defen- 
dant, who also, by cross-appeal, claimed a sum which, 
as he alleged, would have been found dno to bim bad 
accounts on bolh sides been taken iu the first of the 
abov e suits. Held that, as tbe first suit was for an 
account only, and not for the recovery of money, 
rendering it at least donbtfnl whether a set-off could 
be pleaded in defence, and as also no issue had been 
framed o r even asked for on the question, it was not 
open to the defendant to raise it on this cross-appeal. 
Kan K ati ay Phaxv v. Ko Htaw Ah. Ko Htaw Ah 
v. Kan Kabat Phaw 

[I. L. R,, 13 Calc., 124 ; X,. R., 13 L A., 48 

50. Civil Procedure 

Code ClSS2), s. Ill — Counter-claim for damages — 
Costs 0 f preparing a deed — Stamp duty. — In 
December 1892 the plaintiffs agreed to snpply the 
defendants with machinery for their mill near 
Calcutta. The defendants, being unable to pay for 
it in accordance with that agreement, entered into a 
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1 GH.ERAL CA«VS— eeiv eluded 
»uppl nientary agreement tilth the plaintiff* on the 
10th August 1894 whereby tt w«» arranged that the 
plan tiffi *honld accept share* in tie defendant ,* 
employ and debenture* chirped on tbe property in 
lat (faetio i of their claim The agreement pro 
Tiled that the defendant company ilionld forthwith 
execute an lodentnre of trust in favour of trurtee* 
to be ■ ai lid by the plaintiff* for the pnfpote of 
securing the said debenture* *nch Indenture to be pre- 
pared by the plaintiff* solicitor* together with the 
debentures at the cipen*e of the company and to be 
approved by the company’* eolieitors It w*« tartly 
provided that thl* agreement *honld bo treated aa 
forming part of and *npplcmeutal to the agreement 
of December 1892 Thu agreement wa* ugned by 
J Tdarthall on behalf of the plaint If*. The indenture 
and debenture* were dnly prepared by the plaintiff* 
and approved by the defendant*’ eol citor*. The 
plaintiff* having paid the lolieitora till of cert* in re 
ipeet of the preparation of the indenture and deben 
tore* now aned to reeorer the amount from the 
defendant* nndir the term* of the above *creemcnt 
Of 1694 The defend*! t* alleged that the plaintiff* 
had fa led to corrv out their |mrt of the agreement 
of 1882 and contended that they were entitled in 
thi* euit to claim damages *g*in*t the plaintiff* and to 
•et «1 cm off againit the plaintiff*’ claim Held that 
(he defei dart *boald not be permitted m thi* nut to 
claim damage* against tbe plaintiff* for their alleged 
failure to carry cut their part of the contract of 1892 
Their counter-claim or *et off did not fall under *. Ill 
of the Clnt Procedure Code (Act XIV of 1882) aa 
it w»* not a claim for an ascertained *um of money 
and, that being to thry could not claim as of right to 
have It investigated in thi* tort Lor was there 
any equitable ground for admitting tbe counter 
claim, as ■* could n t be doubted that there would be 
connderabio delay in Invert igating It and there was 
no reason why the plaintiff* iliould hare to wait so 
Jong fee the money to which they wise now legally 
entitled- Held alio that the plaintiff* were entitled 
to include in their c3*im the itamp duty paid on the 
trort deed. The agreement contemplated that the 
defendants .bonld pay all the coil, incidental to the 
execution of the deed. Dobbot a so Bablovt * 
Essoin Spiwkiso 130 Wbaveto Co 

P- R-, 21 Bom., 128 

2 CROSS DECREES 

x® e n-,a~7tZTT 'vvvi ' ,r -det 
X ~ V»«r« —Where the provu on* of *. 209 

of tbe Cirll Procedure Code, 1S59 were applicable to 

iKKl— 

52 . 

re>e oclt/r/i* . , , Jront on jr%. 

p tr ,«did not pnriU * rt,lr * l « OT > 

JL., vvn ,| 1 . « ondfr thc revision* of • 209 of 

v IUW.B.144 


BET OFF — eoutiuued 

2 CrOSS DECK LEs — ea»f 

53 _ JZejBisi/e* for 

ri? A (—Decree* fis .one Court for ez'cuUon -lie* 
fore crett-decree* can be set off tbe one against the 
other St i* ntee**»ry that they *boald bo In the 
lime Court for execution Fabt Iirptxj EtttWAT 
Comfawt r Hall . 3 N. 104 

Di Sara r Amkb ^baiu 10 VT IL, 303 

64. — — — Bejuietltt for 

riyll-Enreriianne Court fur fjeenliM-Cinl 
JVo»far* Code. 1S39, e 209 — Tbe promton* of 
* 209, Act 1 HI or isr>, applied only to trtn- 
decree* of the time Court between tbe **ra» parties, 
or to croa*-dfrrfe« between the nme partin', though 
of different Court*, which had found their w*y for 
execution to tbe nine Court RAU CoOKAB OlfOK 
r Coirm Lath BawniiL . 7 W. K.,480 

rermmg on review, S C. Gobitdkath SA5- 
dtal r Ramcoomae Onosi . 6F B,S1 
IlADOoSniiAB r Jadoo SIovib Dow** 

[17 W,Tb,46 

If 


- Jtequx 


— Tb» 


rif it— Decreet i« tame Court /or ereeutiox 
decree* mu*t be ouder eiecution at tbe tamo «■*<•* 
Jcnco Nath Rot e Caji Brian Cjicttaotm 

[7W It, 635 


Bequitftee far 

a Court-let F//f of 


provided for tbe *et-off of cnm-decrer*, applied only 
to decree* of the nme Court or decree* sent to » 
Court for execution Therefore where, on *pplleado“ 
for execution of a decree in the Court of a Principal 
Sudder Ameon, It w»* *ougbt tv «et off * decree 
obtained 10 the Judge’* Court, which bad not been 
*ent to the Principal rrndJer Ameen for execution.'— 
Held that. 209, Act VIII of 1539 did cot *pp!y 
UiRisircnA'vDBA Lahubt r Pams Chasd 
[BLR, Sap VoL, 503 6 W. IL, Ml®-.?* 

57. Sequmtee far 

right— Decreet for defiuitt nme— Civil rrooedtrt 
Code, 1So9, e £09— In order to admit of a *■* 
off bemg mala when there are cross-decrees, toe 
partic* until b» the same, and the mm due under 
each decree or decree* must ho difinlte Jlaaioos** 
mis DoasEcr r PcrtoosisaA 

[6 W. K., M13h 12 

68 . — . — Appeal fro" 

decree — A judgment-debtor 1* entitled to *et off » 
degree whether the judgment-creditor may or m»J 
not intend to object oh appeal to tbe judgment 
debtor’s decree. HtJto Piss me Pot CttOwEttsr 
r Snaiti Pbeshad Pot CnownnaT 

[6W.B., MlBw 62 

69 Set of Of -Jgf 

decree — Civil Proced.n Code fAet X of SS77J. 
* SIB — A judgment-debtor may get *ff *g»m*t tba 
amonnt of tbe decree again*t him, the amount or 
a decree which he ha* obtained against the decree* 
holder and ether persona IT UBS r Dotai GoBO a 
Dis Dotal Gcho 

[LLR,9 Calc., 470 ; 13 C. I*. E., 93 
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2. CROSS-DECREES — continued. 

60. — — Ctvil Procedure 

Code, s. 24S . — "Where a decree-holder holds a decree 
against several persons jointly, one of whom holds a 
decree against him singly, both decrees being execut- 
able in the same Court, it is competent to the holder of 
the joint decree, under the prov i bio ns of s. 246 of the 
Code of Civil Procedure, to plead such decree in 
answer to an application for execution of tho decree 
against him singly. Ram Sukh Das v. Toia Ram 
[L L. K., 14 AIL, 389 

6L Joint decree — 

Decrees not between same parties — Civil Procedure 
Code, 1677, s. 246 . — S and two other persons held 
a decree for costs against i!/ which did not specify the 
separato interests c>f each in the decree, and Af held a 
decreo for money against 5 alone, which he wished to 
treat as a cross decree under s. 240 of Act X of 1877. 
Held that the decree held by 5 and thp other persons 
was not a decree between the same parties as the 
parties to the decreo held by II, and M’s decree could 
not therefore be treated as a cross-decree under that 
section. AltrnXii Dhab r. Pabsotam Dass 

[I. X.. R., 2 All., 91 

62. Dxecution by two 

decree-holders— Act Till of 1859, s. 209 . — Where 
there were cross decrees, and one of the dccrcc-holdcrs 
was, by an older of the Court made with the consent 
of both parties, hound in executing his decree to set off 
tlio amount of the decree against him,— Held that it 
would be inequitable to allow the other decree-holder 
to obtain execution iu full without setting off the 
amount decreed against him. Haeo Saskee Saxxtai 
V. 1'AEAK ChaICDBA BnnlTACHAEJEE 

[3 3. L. R., A. C., 114 : 11 TV. R„ 488 

63. Civil Procedure 

Code, 1859, s. 209 — Attachment . — In April) 1S77 
Jz sued S for money, and on the 10th May 1S77 
S sued .1/ for money, both suits being instituted in the 
same Court. In the meantime, on the 9th May 
1S77 II applied for the attachment of the money 
claimed by M in his suit, and obtained an order 
prohibiting 31 from receiving, and 5 from paying, 
any sum which might bo found in tljat snit to be due 
by S to 31. On the 23rd June 1877 If obtained 
a decree in his snit against S, and <S obtained a decree 
in his suit against 31, S ’ s decree being for the larger 
sum. On the same day, under tho provisions of 
s. £09 of Act VIII of 1859, satisfaction for the smaller 
sum was entered on both decrees, and execution taken 
out of S’s decree for so much us remained due. At 
the same time S objected to Jl's attachment, hut his 
objection was disallowed. Held, in a suit by S 
against 11 hi have the order disillowing his objection 
set aside and tbe property and legality of tbe set-off 
above mertioned established, regard being had to the 
provisions' of s. 209 of Act VIII of 1S59, that the 

i attaching order of the 9tli May could have no operation 
or effect, ami that, even if i? had followed up that 
order and attached d/’s decree against 5, that stop 
would' not have put him in a better position, for the j 
same section being followed, and the decrees being 1 
esscntiallv cross decrees, that for the smaller sum 
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became absorbed in the one for the larger, and attach- 
ment could not affect it. BheMHAwax Lax v. 
Suichbaj PvAi . . , LL R., 2 All, 886 

64. Cross-decrees for 

mesne profits. — Where there are cross-decrees for 
possession and mesne profits in respect to the same 
land, tho earlier decree comprehending only a part of 
the land embraced in the latter, each party may take 
out execution and be entitled to receive wasilat 
separately. Akoku Mohux HAJkah r. Snrno 
Sooxdttbee Daxeb . . .16 TV. B., 256 

65. — — — — — - — - Cross-decrees for 

mesne profits. — In 1S27 S commenced a snit against 
J}, and before judgment applied for and obtained, 
under Bengal Regulation 11 of 1806, an attachment 
of certain immoveable pioperty belonging to the de- 
fendant.. In 182S obtained a decree, upon which 
he did nothing immediately ; but in 1844 he sold the 
attached property iu execution and pur. based it him- 
self. Thirteen y cars after J) commenced proceedings to 
set aside that sales and in I860 obtained a final decree 
rev eraing the rale, restoring to him the possession and 
awarding him mesne profits. The mesne profits were 
ascertained, and a third party {II) attached the decree 
iu respect of a judgment-debt due to liimsclf from 
J3. Upon this S, after trying ineffectually to stay 
J?'s proceeding, brought a snit claiming to set off the 
amount of the decree of 1S2S against the decree of 
18C0. Held that whatev er equitublc right S might 
Lax e in consequence of the situation of the parties, it 
should have been urged in the suit before decree, and 
nob m execution when rights of third parties had 
accrued, and that what It sought was not the mesne 
profits attached by S under the decree of 1S28, hut the 
amount decreed to be paid by S to P- Ram Coovtae 
Gugse t. Goiilvd Kath Saxdtax . 12 TV. R., 391 

66. »- Decree not en- 

forceable.— A decree which is incapable of being en- 
forced cannot be set off against a decree which is 
alive Hoeo Pebshad Ror Chowxhet t. Foox 
KtsnoEEE Bosses . . . 16 "W. R., 30S 

67. Decree barred Ip 

lapse of time. — A set-off is not admissible, except 
upon a cross-decree which the decree-holder is seeking 
to execute, and not upon a cross-decree incapable of 
execution by lapse of time. A crrss-decree must be 
kept alive by- the action of the party entitled nnder it. 
.Vsvvn Mvotbh Svvvma 3&oj©<smbab c> Hue© 
CjlUSDEB BhUTTACHABAEB . 5 W. R., Mis., 16 

Pbosttxxo Coomab Ghose r. Sham Lax GtrxGo- 
p An itt A .... 5 TV. R., Iilis.,'8 

IIembaj Cnowjmxv r. Asoonnx 

[5 TV. R., Wls., 43 

68. — — — Ciril Procedure 

Code, 1859, s. 209 — Decree barred Ip limitation . — 
In a suit for resumption of land, plaintiff obtained a 
decree for a portion of her claim, w ith costs in propor- 
tion. Subsequently, on application for a review, 
she obtained a further decree for the rest of her claim. 
The latter decree was rev creed on appeal by the High 
Coart, who gave defendants all coats of the proceeding 
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BET OFF — continue t i 

2 CLOS‘-DFCBEt'S — eoaltnued 
In proportion Plaintiff allowed more than three 
jean to i lapse from the date of the former decree 
without apply i g for execution , but when defendant 
applied to execute bis d eree for coat*, ike petitioned 
for a set off of so much of tho co»ts as bad been de- 
creed to her Held tbit these t«o judgment* and 
decrees must he treated as reduced to one, wherein 
3 oil? met, visa eiven in part for the plaintiff and in 
part for the defendant i and before issuing a warrant 
of execution, tho Court wss bonnd to ascertain how 
tnnch, on the whole case was due to tho party eiecnt 
ing and to iiauc a warrant for that 10 m and no more 
Held further that no question of limitation could ants 
in respect to the etecution of the frat decree, whu.li 
hr-came incapable of exccntiou as toon aa tho Huh 
Court * decree in appeal (which was for a larger sum) 
was lasted , hat that the latter, under a 200 Code of 
Citil Procedure, could only be executed to tho extent 
of the difference between the two decrees Kcbo 
Dili Keas r. Maeasasex or Bcidwaj 

[0 W. E , 600 


60 Act nil Of 

1S59 e 121 — A by deed of znr 1 pcibgi, let certain 
lands to £ to secure a sum advanced by him to her 
and interest tlicr« ii IS covenanted to pay certain 
dues annually to A On failure by IS, A obtained a 
decree against bun for ttie amount. In execution of 
a decree against £, C pnrehaied his interest in tha 
sum secured by tho deed of tnr I peihgl, and sued A 
to recover the same Held that A was entitted in 
inch suit to set off tlis amount of the decree obtained 
by her against IS Beaowabi Ktokab t Laia 
Baukath l’BAstri 

[2B Ii.H,A.C,84:10W.Il,380 
drrrer, R'jM of— W>re execution of^’aVccree 

against IS was stayed pending the passing of a decree 
of ii s rights and interests in his ereas suit could be 
| .‘a 0 A ’ 1 r ‘ Sh, ‘ U ‘ tUch the "hole 

ef the decree in the cross mi, t, ,n execubon of hi. 
tll'.T."" 1 C Peelo ° Ceowdebath v Const 
7L ' ‘ 7 W.R.. 219 

decree Act VIII of 1813, , 200— Act XXII 
JMn 'the* r| h * P 1 »' ntl ff» obtained a decree againrt 
fftre-^d. ®“ bordul ® tc Judge's Court. Some time 
Court against th7 pUinldT.'^The plamtiff . 1 There’ 
2 tM.‘t,Kf there o’ lU “ h TV^ th “ «» 

hin^W 2 * dPfTee *<=»*"*«>* plaintiffs^ 
tbefrrStaVT Pr«eut suit for aYtecW.ion of 

"fif i* ?* ‘t*- deCTft> 

»« Ram V EuSeh^SoTt * W * 

72. t 13 ®* !*■»., 489. 22 235 

■ r ° f 

*» “eS.‘.5s- B i?SSS* ■ 


BET- OFF — cosfiaaei. 


2. CROSS-DECREES— ro*/i»«e<f 
the 2t Pcnrannahi If, who got a decree ajjsfost A 
in the 21 Pergnunalu, applied to bare the decree set 
off against the other decree In the hand* of C Held 
that. In sneh circumstance* • 209. Act VIII Ot 
1819, did not apply. KczjrooDnrijr e Jbhasoxbs 
[6 W. H., Mia., 22 


73. - 


- Terelaeer 


Act VIII of mi, $ 203— The pnrehater 
of a decree soaght ti execute the decree, bnt was 
opposed by the judgment-debtor, who sought to set off 
two other decrees obtained by hericlf and her two 
sisters against the judgment-creditor. These decree* 
» ere obtained about the date of the purchase, but it 
di I not appear whether prcrioaslv or subsequently. 
Held in neither ease could they b« the subject of a 
wt-off Kasiwcmssa Bui r lima 

[0 B.Ij. 11, Ap„ 126:16 TV. It, 1127 


74 Ter cl tier of 

decree— Art Till of JS53, e 203 -A and IS. bar 
ing obtained a decreo for a sum of mosey against C 
and D, fold part of thetr interest therein to H. who 
afterwards told the same to t\ O obtained a decree 
against i, and m execution attached and sold fl 
interest in tho decree obtained by A and IS. and U 
became tho purchaser of tho same. Ho applied for 
execution against C aud 1>. C claimed to boro 
off the amount of a decree obtained by his son I 
against O, and which C alleged was held by I 
len ami for him as m cross-decree within the meaning 
of s 209 of Act VIII of 1859 Held that tho 
decree eould not beset off. luucnasD Qnoa* »• 
Asanda Chawpba Cbowdet 

13 3.L.R, A.C,U0:10W.B., 450 


75 r*rciater */ 

decreo— Act VIII of 1359, e 200 —The purchaser 
of a decree h«l l by A, against whom IS holds a eras 
decree, takes it subject to a set-off on account of 
JS'm decree Kaus An Jawabdab c LAxnrxAWT 
CnccttusETrr 

(1RL.R.P. B.23; 10W.B..F. B„32 
Bcrroo Coomae JlnssnxK c Koowjo KianoES 
Bor .... fl W. Mis , 73 
Dookoa Cnrwc Ncsmi r Dsbbath E°* 
CnowDBBT . , 18 W. R-, 442 

OOPEBDBO JIOBCT XI006TAVEE t. POORBA CfftW 

»xb IlnunAcnABJix , low. B.,85 


Bab Cscydu t. Monssi.Ro Nate Boib 

[21 W.E^141 

78. — Cimf Procedure f 

Code, 1833, s 209 • — A got a decree agsmst S, 
who subsequently got a larger decree against A, 
which he sold to C After that A executed M» 
decree, and put uo B’s dccreo for sale and benght it 
himself. C then took out execution against JL. who, 
haiing unsuccessfully put in a claim under Act Till 
of 1859, a 24 (i, brought a suit to bare his claim 
established, and the sale of B’s decree to C declared 
collusive. Both the lower Courts found that the sale 
was land fide Held that this finding could not be 
set aside on special appeal, bnt that, when C took ont 
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2. CROSS-DECREES — continued. 

execution, A might apply for a set-off under s. 209. 
Sueo Narain Sikgii r. Choonee Bitegget 

[24 TV. B., 299 

77. Fraudulent as- 

ligament— Rights of assignee . — Where cross-decrees 
had been obtained and one of them had been assigned, 
in a suit In the other decree-holder to set aside tho 
assignment as fraudulent , — Held that it w as frau- 
dulent, and the right of set-off was unaffected. 
Qitixre — Whether, had the assignment been a hand 
fide one, - is., for a valuable consideration, — the 
assignee would have taken the decree subject to the 
equities or liabilities of the decree-holder to the judg- 
ment-debtor. Taeeb Hossein r. Watker 

[7 TV. B., 470 

78. - — — — Civil Procedure 

Code , 1ST7, s. 216 — Psecuhoit of cross-decrees — 
Poircr of Court executing decree — Bond fide pur- 
chasei — Presumption of -validity of order for sale. 
— If a Court ordering a sale iu execution of a decree 
has jurisdiction, a purchaser of the property sold is 
not hound to inquire into the correctness of the order 
for execution, any more than into tlic correctness of 
the judgment upon which tho execution issues. 
Xotwitlistandiug anything in s 246 of the Code of 
Chit Procedure, he is not bound to inquire whether 
the judgment-debtor holds a cross-decree of higher 
amount against the decree-holder any more than he 
is to inquire, in an ordinary case, whether tho decree, 
under whicli execution has issued, has been satisfied 
cr not. /I hesc arc questions to he determined by the 
Court issuing execution. Where property sold in 
execution of a aalid decree, under the order of a 
competent Court, was purchased hona fide aud for 
fair aaluo , — Held that the mere existence of a cross- 
decree for a higher amount iu fax our of the judg- 
ment-debtor, without any question of fraud, would 
not support a suit by the latter against the purchaser 
to set aside the sale. Kewa Mahton v. Raw 
K iSBE.-Sn.GH . . I. X,. B., 14 Calc, 18 

[Ii. B„ 13 L A., 106 

MoTirpitA Mohea Ghost Mgi-dct. r. Akhot 
Kcsiah Mutter . . I. X,. B„ 15 Calc., 557 

— Ciul Procedure 

Code. 1859, s 209- — -Stag of execution of decree . — 
Where_ a decree for the plaintiff has been obtained 
in a suit, and a cross-suit is pending, tbe Court a ill 
Hot stay- proceedings in execution of the first suit, 
or order the proceeds of that decree to ho paid into 
Court to abide the result of tho second. Mooichhnd 
V. Bajnarau. Ghose . 1 Ind. Jur., N. S., 830 

80. Civil Procedure 

Code, 1859, s. 209, Procedure under . — When an 
application to stay execution of a decree is made 
toa Court in which a suit is pending against a decree- 
holder, the Court’s competency, under s. 209, Act 
VIII of 1859, to grant the application depended 
on the decree being its oivn decree. An application 
of this nature ought uot to be entertained, in the 
absence of an official it or satisfactory proof of tbe 


SET-OFF — continued. 

2. CROSS-DECREES — continued. 
complaints alleged in it, without the Court calling for 
bucIi proof. Mitten Bibee v. Bczeoor Khan 

[8 W. B„ 392 

81. Civil Procedure 

Code, 1859, s. 209 —Execution of cross-decrees . — S 
had acainst M in the Rungpoie Court a decree for 
costs which he remoxed for execution to the Court of 
Beerbhoom. On this M applied to tbe latter Court, 
under s. 209, Act VIII of 1859, for stay of execution 
pending tbe decision of another suit which he had 
brought against S. Held that, ou the decision of 
the other suit, it ought to haxe been ascertained 
w Inch party had a deciee for the larger sum, and that 
execution, should baxe been taken out by that party 

I onlx , and for so much as should remain after deduct- 
ing the smaller snm, which should have been entered 
on the decree for the larger sDm. Sijibohukder 
Sircar r. .Tug get Indur Bekwap.ee Gobind 

[12 TV. K„ 212 

82. Pending suit hy 

defendant in which he has credited sum sued for 
— Stay of suit. — In a suit brought in a Small Cause 
Court to recox cr balance of rent due, the defendant 
pleaded the pendency of a suit brought by him in 
tbe District Munsif’s Court against tbe plaintiff for 
damages for illegal dispossession, and that ho had 
gixen credit against the amount of ekmnges for the 
balance of rent due. Held that the pendency of tbe 
suit in tbe District Munsif’s Court was not a bar to 
tbe present suit, but that it wns open to the Court, 
in its discretion, to postpone the bearing of tbe pre- 
sent suit until tbe District Munsif had gixen his 
decision. MuiiEKAEEerA Kaendan v. Rama Pin- 
3 Mad., 158 

83. Right to execu- 

tion of decree — Obligation to set off. — Where two 
parties have to recover sums fiorn each other under 
the same decree (not cross-decrees), the partj entitled 
to tho lesser sum cannot be allowed to take out 
execution against tho party entitled to the larger 
sum, and the Court is bound to direct a set.off or to 
entei satisfaction of tbe smaller sum upon tlie decree. 
Jego Mohei. Beesheb v. Soobendronath Rot 
Chowdhri' ... .13 TV. B-, 108 

84. — Decree in favour 

of one party with costs in favour of the other — 
Ctrd Procedure Code, 1859, s. 209. — When a decree 
in favour of an appellant describes a set of costs 
as duo by tbe appellant to tbe respondent, it means 
not that anv sum should be actually paid to tbe 
latter, but that tbe costs iu question should he 
deducted from the eros« amount decreed, and the 
remainder only recox cred under the decree. S. 2t9, 
Code of Civil Procedure, had no application in such a 
case. Jssvr Chendeh Mookerjeb r Menjiohen 
Choxvdhrt .... 12 TV. B., 308 

85. — — - Civil Procedure 

Code, 1S82, ss. 216, 217 — Execution of decree — 
Cross-decrees — Simple money-decree— Decree en- 
forcing mortgage.— S. 246 of the Civil Procedure 
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8ET OFF — ecn ttid 

2. CEO * DECBEES-eraf i %*i 
Code U appLcahle to CToa-decrte* and rot to cnm- 
el»hn« u9<-er To make *. 247 of the 

Cide mnp ra |« to tbe me of cro«*-eU!xl coder 
et c Arne, tie port <x eat tied ttrrmrd<r to rreortT 
f-wn each o h r jaj«t toM the not eharaettr an] 
f«Mi id ti «J n„» ui o* enforcing execution »ail 
ciuornme t of tie decree can only be related or 
■ct *f*cur entered up when th « i» .he rut Held 
thmfo-e where ■ dieter {or money ef ft Coart cf 
£« i tvftnce unttd that tie tnoiry ftboalJ bo 
real n le frtn certain ipcc.£e p-eperty ° 3 tl»« *le- 

feadan »nil trim^todbu pa»oa andethfrpr ptrty 

and the lower ApptLite Court tnoddUd tr. a cforrc 
tr eitei ding t to the fKrton of the u«f m -an., ted 
in accund tppeul t— c lluh Court » t ai.de the over 
AppeHi-c Co^tt * 6 tttr and m ored tbit cf the 
£rR Court, dmets; tbit the at.1 cf U« erf radar, 
in the lover Appellate Coart and a the 11 h C art 
fthonld be fail h v the I U _t." that use nucb ft* 
the pjmtiC «** only «t.t 1-d to nrortr the Jed,, 
mm del dne to h.n 'm tl d I ru*_t from 
«ceh «p»n e property where** the if nJa-t *u 
entttl d to t to r the jad meat-de cl e >o him 
ffom tbe p » * { era hi* pm o and pr pwrty the 


■ r aedt of e its a *«f»e decree — l.ze/ut in of 
decree — Where ft Ccnrt miln t*o JUTirrct aw«rv* ef 
«*'• n im and the ns* ihritt when it tilt 
to bare made a deem only for the cifftrrur* 
between them — Held that extmtxra mU enjy be 
tihra cat for the difference between the two amount* 
awarded. Amc»AtiKsur Fieri IIo)*iu 

[19 W B,187 


SET-OFF— row.' i ■ teJ 

2. CTO?S-DECT EES— ««f mkJ 
Bullitt r Soorrnlro hail Jtoj Ckordirj 13 J2 
Be. JOS; aadAryaofl Tute r J ut frrualkCbir T 
L 21, i Ca’r^ 712 referred to. I <8*1 r GCrtA. 
*a*a» EIiB-,0 A1L.C51 

88 Cxnl froadxrt 

Code n^Slj t.2l~— Cnt-.lt <mt ,mter fie e.w* 
decree — Cette under tit tent decree retOeert'U >» 
J * erect re y» — ■'.21" of tbe Code cf Gr 1 Pimdsn 
j ut 1 s ted in Its *pfl ration to tun la whiji 
the remedy cf e\th petty ajaicr* tue other le of 
prcovly the nee naterr The* where cat party 
to a ib t *n retail'd to nrem certain torn by 
m*»r»of thr«a!eof bvfoth rated property, and tba 
other parte under the u-( defnt <u rattled It 


I hj o 


.cirt 


Frfeder 


decree ParrAcee-* *e»— Cee! 

Code JbS? ii 214 2tJ 237- 
Ft e-ewp/o.^-lbe d ere* ln . to rn W* 
TObt ef prermp_oa ibree ted ia «ee«u*Ef« . U, 
the prertaoi cf •. 214 of the Ci.il P-W. „ r aJ> 

is *»u lit “ 

pert* » d wotit eo*t of the *n.t fresn t.e de'ea 
in . (render and «, ,, Jm „ c * lh 

pcrebftM moo,, wfttu, a fixed tun, bat thx on 
a t '^ nth P*J Tcttt - the in it ib obi euad cT,»- 
t^-eUje-armey w th the exe.ptmn 

the amotnit of eort* ftwarfej u, tlm _ jj 
mbw-umtly .pplud f„ dereeiy of pcaw«iOn^f 
reroem"? ®* ‘he decree »nf far the 
*° Ka * Winns tern 
SeH^t,^ ^“ d thepnxeWmoa,, 

errtt wd V 1 * £/tne ftward-d to bna a, 

depoutod 


. 1 that the rod* r*roi<rft.l( prwnllj o 

tent c5 a •aiiut the ro>j rrmrerahie by cal* »f fh» 
hypothoratej p~eperty kaile Prettd e £*"» 
l> - J L £, 5 AtU 2~2 (L.aen^.1 from. Eeag- 
*A1 ‘•ISBM r Eaia-w X. X*. It, 10 Alt, 333 

89 — ~ — C,rif Texedtre 

Ctie ffS y .. do 23 7~Sttee.v.n of o e*ee- 
ptrt ti tnt I el unite timt decree Urrvttrfr#* 
earl etker — \ p.a i .ti f f o tai-rd a decree for C>* 
enmndcr to Em of errtaai mort c i»rd peoperte 04 
ki* »ayia- a the defend*- 1* the merta*.* ntsesez. 
wi bin three moctli* torclhir wuh fbe r*ln« of 
impromuiit*. and for the payment by defendant* 
to tin of the era.! cf *u t lie »f (Eed to mW« 
the *ud reel* by lira-tret of the defendant*. U*/ 
that tbe dr'radar.t* were eutijed under #. 217 of th* 
Code ti Ci d Pioredarj to ad off th* amour- 1 p«*T tie* 
| by them to p aiat J by way of c»!> a^aic** the 
ttort?»„e uwtt a^d raloe cf uopmemest* pay 
a'lebypla. -fftothem Blanau ttjlt Baton. 
J Z.£.I5 JI,J5 approred. V A* till Xl»o* 
e GonuPimx I. Ia B., 23 Jtsd^ 121 


3 J’J that he bid c 


r Sis *W 230 J. 3 o ilokun 


60 C.eil iV’erf*'-' 

Code, x t 236 2r dlt-Croee-de-rcee in kttU 
decree— Be or try tj Gorernment cf Court /tee tt 
faufte e% l —X plaia iS aamj ia fart ni flOfem 
to reeorer property tuned at ECO 003 ohj. «1 » 
dterie for H 1,430 Tbe Court, wl h referenee t* 
the pronim* of a. All of the G»3 Procedire Coif 
direevil that tbe plaintiff »hoold pay El4°5aa the 
axoost cf toort-fem which would hare been fold by 
lum if la lnd t t been permitted ^ ne a* a 
pauper The Codertor harm— appl" ed coder tAIl 
to rteorer tbi* anwmat b* attachment of th» H14S3 
pwy»—e to tbe plaint^ th* defrodait ob}«tM that 
( ) certain cort* parable to brr by tiw f luaXiS 
under the tame imr an,] (nj a sum of mceey 
payable to h-r by thr plamlj! under a dierte wbich 
t-e had obtain «] tn a ertawecit in tie nnr Coat 
*bouli be *et off x^aiart the R 1.130 pawaH* by 
her to hr . with nfiren to k- 215 and 317 «- 
tie Cole, and that tin* cetbinj nrocll remain due 
bw her wilei the Go* eminent eoali mew 
applie*.v*» foe eucntiAn *u mada by tie pla in— 
1 'or hi* fil or by tie defendant for her «»*»- 
Ia appeal from an otd r allowing tie Onbuter < 
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2. CROSS-DECREES — continued. 
application. It was contended that the "subject- 
matter of the suit ” in s. 411 of the Code meant the 
sura which the successful pvuper plaintiff is entitled 
to get as a result of his success in the suit ; but that 
in the suit and the cross-suit taken together, the 
plaintiff ultimately stood to lose a small sum, the 
defendant being the holder of the larger snm awarded 
altogether. Held that the contention had no force, 
ns execution had not been taken out by the plaintiff 
or the defendant or both, and it could not be said 
that tho Government had boon tryiug to execute 
the plaintiff’s decree, or was a representative of 
tho plaintiff os holder of the decretal order in his 
favour for R l ,439 so as to bring into operation 
the special rules of ss. 24S and 247 of the Code 
between him and the defendant. H 'eld also that 
the plaintiff was one who, in tho sense of s. 411, 
had succeeded in respect of part of the "subject- 
matter” of bis suit, and on that part therefore a 
first charge was by law reserved and secured to 
the Government, which was justified iu recovering it 
iu these proceedings from the defendant, who was 
ordered by the decree to pay it in the same way as 
costs are ordinarily recoverable under the Code. 
Held that, the decrees in thcl suit and the cross-suit 
not having reached a stage in which the provisions of 
ss. 24 G and 217 of the Code would come into play, no 
questions of set-off and consequent reduction or other 
modification of the "subject-matter” of tho suit 
decreed against the defendant as payable by her to 
the plaintiff had arisen or could be entertained. 
.Tanki r. Collector op Allahabad 

[X I.. XL, 9 AIL, 04 

9L — — Civil Procedure 

Code ( Act XIV of 18S2), ss. 233, 243, 546— Exe- 
cution of assigned decree — Set-off against assigned 
decree partly executed. — A B had obtained a decree 
against K and T. After the decree had been 
partially satisfied, A B a63igned it to V. Prior to 
the date of the assignment, E and T had instituted a 
suit against A B and D, and ultimately obtained 
a decree against both of them. Held that K and T 
were entitled to set off their decree against the 
unexecuted portion of the decree which had been 
assigned to I ). Iviiisto Rama ni Dassee v. Kbdar 
Xath Charbatarti . I. X,. R., 16 Calc,, 619 

92. _____ Civil Procedure 

Code, s. 246 — Limitation,— Under two decrees of 
the Sndder Dewauy Adalat passed in 1861, A was 
entitled to two-thirds and B to one-third of certain 
immoveable property, with mesne profits in pro- 
portion. Each obtained possession of the immoveable 
property decreed to him. 3 appealed to tho Privy 
Council from both decrees in respect of the two- 
thirds awarded to A. Iu April 1S6G, pending the 
appeal, A applied for an account of tho mesne 
piofits due to him after setting off the mesne profits 
due to B, but as he failed to comply with a condition 
requiring him to give security for the amount 
claimed, in case the Privy Council Bhould allow P’s 
appeal, the application was struck off. In Jannary 
1807 B applied for the mesne profits of tho one- 
third decreed to him, and tho Court found 1118,703 ! 
von. v / 


SET-OFF — concluded, 

2. CROSS-DECREES — concluded. 
to be the amount so due, but, on application by 
A, stajed further execution pending tho Privy 
Conncil’s decision. In 1873 the Privy Council dis- 
missed B’s appeal. In 1SS3 A, iu execution of the 
Privy Council’s decree, applied for R50,000 as 
ntesne profits in respect of the two thirds. JB at the 
same time applied that the R1S.OO) declared in 
1867 to be due to him in respect of the one-third 
might be set off against the amount claimed by A. 
Held that tho question of the amount due to A up 
to the date when he acquired possession of the 
two-thirds, and which had never yet been decided, 
should be re-opened from the point at which it was 
left in ISfG; that if this amount exceeded the 
R18,QC 0 declared in 1867 to be due to B, satisfaction 
of A’s claim to that extent should be entered up and 
the balance recov ered from B ; and that this course, if 
not strictly in accordance with the letter, was in 
accordance with the spirit of ss. 246, 247 of the 
Civil Procedure Code, and at all events should be 
allowed on principles of natural equity. Held also 
that, until the amount due to A had been definitely 
ascertained in the execution department, JB’s right to 
maintain his set off did not arise ; that the set-off 
was therefore not barred by limitation; that the 
order of Jannary 1SG7 was equivalent to a decreo 
for the amount declared thereby as due to B ; that 
when the execution department had determined the 
amount due to A, that decision also would be a 
decree, and that s 246 of the Code could then be 
applied. Matabin r. Chasdi Djs 

[I. L. R„ 10 AIL, ISS 
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See Covenant to Renew. 

[1B.L.E., A. C„7 

See Deed -Construction. 

[L X,. R, 20 Bom., 310 
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BT^fPT.Tr^rCTPP— eei/iiasA. 

Stt Sii* toi Aisfasf o» 1»* 

CTJtBBAJCM— Act XI OF 1853 

[14 W. It, 1 
15 W. B, 141 
ILH .21 C*lc, 8S7 
St, Cars rmraFAisTox Aasxtxi of 

l.irntT*- 1 FCTTJrtFAFCM— B non 

rratiino* XI ct 1822. 

Stt Stauf Act, 1879 1 3, cl. 19 

fLL.IL. 7 Mad, 340 
L L. It, 21 Mad, 422 
Sn Snvr Act, 1SD, *cn i, sit 67 

[LL. It, 8 MuL, 453 
i L. IL, 20 Bora* 210 
Stt 'uxao* Cbctwi: ibis* Act «s- 48, 51 

[ll.il, 21 c«ie,e 28 

4 C W N„ 814 

Construction of— 

Stt Buror Law— G m— CoTSTircnow 
or Gins . L L. n, 12 Cade, 683 
p.L.R,12Mad, 383 
• — — Gordon Settlement, 

St‘ IlrarstiABT Omni Ac* 

{4 C W IT, 517 
I- L. IL. 20 Bom, 423 
Stt Eu Ties Trsr»« 

f it. IL, 15 Bom, 13 
UR, 18 Bom, 23 
made by guardian 

Stt BCSSim A3D W IFF 

[LL.IL.10 Calc, 851 
* " 1 on marriage. 

Stt Hilaries Srmruisr 

lllnd. Jur,IT.R,2&0 
Sit Ifni — CojtsTsrc-noF 

[BUB, 4 Calc, 514 

Post nuptial.— 

Stt Truisms or PsorrsTT Act 

[L L. E, 22 Calc, 185 

Buit to set said*— 

S, nS^* -P ** mS TO Sms— G ot. 
[13 3LIj. 1L, 118 : 21 W E, 327 
22 W. IL, E 2 
&e Sotthal Pnornriss firnntm 
Esc trines L L. It., 18 Calc, 148 
Wife’s equity to — 

Sit Hrmm Am TVtfz. 

[UB-L.IL, 144 
1 COS^TBCCTIOX. 

k&m*E3=Ws--. 

“tertian" lh, t rt 


EETTLEXXENTA-^cwDaW* 

1. CON' t TBCCTIOK— roa/.iaeJ. ' 

(cnersmts trtAt at th* lira* tf srttlensret djH 
to be we sUcred yr.«4 /ant »» lateeded to 
only for the time el srttlnorsL Put «. 

Jawauib bison . . • 2 Agra, 109 

]iu« Aw Kbaf « LmwA . 2 Agra, 113 

2. - Effect of settlement— I>sr«r* 

..gut/, oidri yU trtalti It. ultZrmtti—Tratf 
Jtr «/ propnttan ny\l — Wbrr* a srttlnnrnt »’ ‘ 
talabh. allhooyh Itnsl* twsrty years only »»* 
with a prrsjn profrsrng t» be a proprietor —lit S 
‘lot tie settlrrornt conferred a proprictstr rL*t. 
..oil not a 1 anted iotmit i and thatth* plii-Lff* 
Tender, baring been admitted to a »b»r* tn to* 

tAttli Trent with a tsalill allowance, bream* » m* 
■bnr la the proprietary Interest. *k!tl jewnluj 
right Ltd been trsn*f<Tred to t * ptiinliff* bj tbti* 

pore bate. Pcoof* r Aoaas Bail 

[15 W It, 274 

_ i't'llttmrmf lj 

Oeimaof e/Iatd H tiirl tfood a htl — Ctlew 
Iifin /or parpoit af ttUfrmttl — Tool* — USf— 
Tty X XTII tf 1793.-*. srttlrmrnl of lscd (ra 
which stood a HI) by tie Gorrmitrat to a pirat* 
pmra, rath setllncetil l sing amrrd at by tiling 
into ealmUtioa the rrtdls tf tbs Lit. dors a* 
anoint to a grant of tbs toll*, bat of tbs Itud 
onlyi tbs rraxn for Lehing at the to! * teia? *? 
sscrrtua tLe Talus of tbs land. Sech a •‘‘Hlrnirrt 
ttsrrfor* dort cot Imjly a mroopoJy wUrb »ul 
snail* tbs bolder to restrain other pmoo* trvs 
tsitlog cp a 0 3tbrr bit (low by 111 IIU D»* 
Ai-ct T DcaoA Pnrccai Dasx. Bcma Stfcaai 
D m r Eaksai, Das Abdt 

[7- 1* IL, 17 Calcs, 458 

Summary Silitt- 

■t (Tom Art Til t/ 1S6S/->*I»* *f 
«rf(5w>t aadsr flat Art — MlWtt nai* *“ 

ssaod tnwii aider a mnt«lt~Q m ,i ml pa A ly 
Iiittdar* f* Cotrrmmrtt aider net wHiiaitl-* 
Ttfaud — Void t; rrratrn t— Com tract Aei (IX •/ 

1^72 J. tt 20, eS—Etaai, 3ft am, up aaA tftrt */— 
Under tbs Eomlay Sointnary Settlement Art (EondaJ 
Art VII of 1EC3), a adtUmret in mpeet of the 
Tillage ef Jlinbol m effected in 1851 between tbe 
GoTcnunent and tbs pUinlifft. arbo were tbe lUDtdaf*. 
and a mned wi* granted to tbs plaintiffs, onder tl* 
tsnnt of which a eertaji T early ejou-rmt wt« yartilt 
by them to Gorrmment in enpeet of th* said Tillage. 
At thi thee of the settlement the plain 1 iff* beliered 
that they acre the soperur holders of all the land* 1 A 
th* Tillaee. Inelodiag errtaln wants lied*. It lob*** 
epaotly appeared, bower rr. that the wants Lada were 
the property of certain guaasiis wbo were la prw 
s;oa ss owneri, and that the plaintiffs «m not the 
bolderx of these lands within the meaning of *. 33 of 
Bombay Art V 11 of 16C3. Tbe Got eminent, towerer 
required tbe pLIntiff, to pay the entire quit rent of 
tbe t Alice for tbe Sunrat rears 1933 1940 . as £*“ 
bytlesanad. Th* piaintiffs paid under pretest and 
brought tbu soil to tercrer tn* amount (II 4M-1I-5J 
pud in respect of the. wants lands. II fid that th* 
{l ain ti ffs were entitled to a re fond of the qn-t-rent 
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SETTLEMENT -continued. 

1. CONSTRUCTION— eonc/urferf. 
paid in respect of tlie wants lands. A settlement 
•under Bombay Act VII of 1S63 is an agreement 
effected by proposil and acceptance (see s. 2), and is 
subject to the ordinary rules applicable to contracts. 
Hero both parties entered into the settlement in the 
belief that the plaintiffs were the superior holders of 
all tbo lands in the village. There was therefore a 
common mistako as to a matter of fact which both 
parties must have regarded at the time as essential to 
the asreemont, it being made so by the Act itself 
under' which they assumed to contract. Such a 
mistake under s 20 of the Contract Act (IX of TS72) 
renders the agreement void. The settlement as to the 
wanta lands might he treated as distinct from that 
■which applied to the remaining lauds of the v illage, 
the former being void, and the plaintiffs being there- 
fore entitled to a refund of the quit-rent paid in 
respect of such lands under s. 65 of the Contract Act. 
A sanad issued under Bombay Act VII of 1663 
merely declares what by s 6 of the Act is stated to he 
the effect of the settlement to which both the 
Government and the holders of the land ha\e con- 
sented; but it_is by Virtue of the settlement itself as 
provided by the Act that Government aro entitled to 
demand payment of such rent. Secretahx op State 
toe India v. Sheth Jeshingbhai Hathisanq 

JX L. It., 17 Bom., 407 


2. RIGHT TO SETTLEMENT. 


5 , Claim to settlement after 

resumption — 11 eng. Meg. II of IS 19 — Ex-lahht- 
rajdar — Limitation.— Long possession gives no title to 
a settlement, unless the party claiming a settlement 
has put forward his claim when the lands were re- 
sumed, and the notice has issued to parties to assert 
their claimB to such settlements, and has thus com- 
plied with the requirements of the law. GoLACK 
CHANDRA CnOWDHBT v. AM Mokdah 

[8 B. L, B,, 528 note 


6. Claim to permanent settle- 

ment after expiration of temporary one— 
Forfeiture of right by conduct — When a temporary 
settlement expires, whether the holder thereof had 
been the proprietor of the land within the meaning 
of the old regulations or a stranger, the proprietor 
is entitled to come forward and to claim as of right 
from the Gov eminent a permanent settlement of the 
land, unless he has by his own conduct forfeited that 
right. Watson & Co. v. Bbojo Soondubee 
Dabke ..... 10 W, B., 395 


On remand an order was made declaring the plain- 
tiff entitled to the permanent settlement instead of 
the defendants, and confirmed on special appeal, 
subject to tbe proviso that such declaration would 
not entitle her to dispossess them if they were in 
possession os patnidars. Watson A C o. v Beojo 
Soondubee Debia • • • i If TV. E., 376 

7, ______ — Purchase of zamindari rights 

during maafi grant — Rights on expiry of 
maafi grant .— An auction-purchaser of the rights 
and interest of one of several zamindars who at the 


SETTLEMENT — continued, 

2. RIGHT TO SETTLEMENT — contin tied. 
time of the purchase held only certain nankar land 
in lieu of their zamindari right during the continu- 
ancy of the maafi grant by Government to another 
party stands in the place of the zamindar, not in 
respect of the nankar land only, hut in respect of all 
the right to settlement as zamindar after the maafi 
grant comes to an end. Gokttd Pebshad v. Rtr- 
ghonatk 3 Agra, 245 

8. Eight among co-sharers— 

Arrangement for collection and receipt by one co- 
sharer— Effect on rights of others on expiration of 
settlement. — Where at the time of settlement it was 
arranged that ono co-sharer should make the collec- 
tions aud other co-sharers should receive money 
allowance, and such arrangement was to last for the 
term of settlement only, — Ueld that after the expiry 
of the settlement such co-sharers were, if the re- 
venue authorities thought fit, entitled to be allowed 
to engage for their shares. Koovwer Singh r. 
Shib Dead 3 Agra, 297 

9 Eight on r e sumption — Sui t to 

set aside settlement. — In a suit by a persou claiming 
certain lands which have been resumed by tbe Gov- 
ernment, the plaintiff (is entitled, on the allegation 
that he is the rightful owner of the lands, and that 
the defendant obtained a settlement by false allega- 
tions of ownership and of possession, to an adjudica- 
tion of his right to a settlement. It is not discre- 
tionary with the Collector under such circumstances 
to Bettle with any person ho pleases for the land, nor 
is 6ucb settlement, if made, final as regards all claims 
Mahomed Iseaile v. Wise 

[13 B. It. K., F. B., 118 : 21 W. E,, 327 

10. Ghaticali tenures 

— Suit against Government for settlement — Limita- 
tion. — A ghntwali tenure was resumed by the Gov- 
ernment under Bengal Regulation II of 1819. After 
the resumption, E N, the former holder of the 
tenure, claimed settlement as proprietor. The Gov- 
ernment denied his title, but offered him a lease on 
his giving security. On his failure to find security, 
the Government in 1841 made a temporary settle- 
ment with J S, who entered into possession of the 
land. No malikana was reserved to or ever paid to 
J5T N. In 1862 the Government settled the land 
permanently with J S. The heir of E 17 then 
brought a suit in the Civil Court, praying that this 
settlement should be set aside, and for a declaration 
of bis right to have a settlement concluded with him. 
Ecld that, supposing E E over to have had any legal 
right to a settlement as proprietor, the suit to enforce 
such right was barred by limitation, be having been 
effectually dispossessed, and tbe causa of action, if 
any, having accrued in 1841. Eote . — The Court 
appeared to consider that in fact E E never had any 
right to maintain an action in the Civil Court to 
compel the Government to make a settlement with 
him. .Tor Mungud Singh r. Pokhabun Singh 
Government c. Pokharun Singh 7 "W. E., 465 / 
IT . — — Bight to settlement of per- 

son. whose tenure ib not cancelled — Lease by 
Government after purchase at sale for revenue. — A 

12 T 2 
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KETTLE MENT— rant »*rf j 

2 BIGHT TO ‘'ETTI EllFNT—reaftaaeif 
ml the ow rr of a Ul If) ui a xamln fan which wa» | 
pnrchaecd by the < o eminent at »> inrlion tile for I 
arrcnre of rev -our The Got mi meet d 4 nut cancel j 
thotilnkb but » t 1 <1 t with A for l«r«lre a rare. I 
When the t nn ni expired the Government refund | 
to male a new l *se «i th A and instead leased It for 
» year to 0 Del i th»t the rrfasal of the Govern 
meet to f ttl the Uod w th A in no way affected t > 
n B bt to » settlement on the tip ration of the lcaw to 
£ An«*noomn r Knuto Ooircp Don 

[2C L IL, B02 

12 Owner of puffnt rotate— 

Aeerti oaf o ertafe— Estate* itparalfl* **mUrtd 
— Certain lands accreted to an rotate No. CC7 and 
w*r« temporarily uttleles a n'paite estate No. SUS 
Daring the cornncy of tl s icttlement the owner 1 
iold bis n.S.ti an) mlerroti in CC" to the jla ntilT 
and ra 8143 to tbr def udsnte. On the rip rr | 
Of th« temporary acttlea pi t the pla ntlJT aa owner 
of the parent rotate .ned to stall ih LU n^ht to tb* 
permanent •cttleoient of 314 s 11*1 f that he r t 

would not I e ard that tie pla rt ff bad no ela m to 
hate a eUtlemcot of 314. hnrs I u. r f«» 
Hi Z4BI SBlelbA C 330 

13 — Sight to pottah of xvn st« 

lands — Allfjfd Jaxlurt to emJIt ale or pay aiitu 
nrnl The pla nt S toed, ei the tmraildara of a 
villege to eitabl »h tbeir right to the grant of a portal 
of rertaln wait* land of the ullage which bad been 
granted to acme f tha defendant*. The Collect r 
who wat n ade a defendant elated that the hoolnm 
namah mice of the district directed that land thool 1 
he girrn to m rasidar. on their tendering enlroen 
teennty and that the plaintiff* tn preiioui oem on. 
bad rece red Unde fo wb eh effere hail been made by 
other* in eoojidmt on cf the pla nt Hi prefers* tal 
ri^ht bat that they had f» led to cnlUrate the Un<U 
or pay the as.roeaient in br ach of the r agreement. 
XfeW that the plaintiff, wrrr enti led to the ribcf 
longht for Collicto* or II mm * Eiirosria 
Crwihe knurr a .*is r luuirrru tiu*t 
^ 4 Mai, 429 

„ Eight of ex lakhlrsjdar- 


ly Oorerawea I _ 

boee land, hay* been rronmed by Got 
“ , ®'° v " noabiolnt* 


lath ra]d. 

trnment under Lrgnlat on II of 1819 
n c ht to a settlement t\ hen a party cla m , KnI 
a settlement as^ bring an rx proprietor and hie 
to aioid being lamd h, 
J« r « !«• * d«Uratioa cf 


rejected he m 


w * "f^t. Bmxr bneoH e GoTrmrviwT 

IS B. L. R., 629 note 13 B I* R„ U9 note 
10W B..- 

— ” ® Beisto CimmiE Scettii t Kibdt. 
Kiinoxi eot CnoiYEimt 17 W il, 145 

1? “ — — Bight of Bhiltmi talnlchdars 

Tnath of la ti rajdan — Enomphtt, J. n, 
nnder t^Vl^ feeere. — Sllliuni UlnXUdiry 

nder Lib '»jdoij, « hone land* hare been ttrcmedby 


BETTLEMEirr— e <mi f 1 ■ aerf 

2 riCellT TO tnTLUIFVr-ce* ladei 
Gorfrn-npnt cannot me for » irillemmt they can 
only claim to bare tie r ehilitm r ^IU nphfld, 
Osuu CarspiE I OT r Botwhutb Drr 

[W. Ii„ 1604,233 

3 FA IHENCF OF «nTLUIFNT 

ie THrlenca necorijiry torsiab 

llsh creation of taluths— Sli*f»i f»fatl<f»r» 
— r»»i.fmfica of h»mn - The re-,d»tia loo o' » 
taluklj or of the eanade crealb. It, la no* a l *l’itrlT 
n crowry to prove the erratum cf the laluhh be f or» 
th»<lecenn ■] *-•»)<-(, imf Tl t cm tttoa of try wee 
too of eneh a talnlh la th* dremitlal or qnSmlartrtil 
irtllement an I the lnclo.u n of the land. La the 
decennial e tOrment a> part c* the uimndarf for 
wh ch tl » jnmtna I* atmvd, deva tot a £ rd any 
.lronb inference a~aln.t the etldcltre of the tibia 
being m ly a »b 1ml talnlh pancg r»nl fo the nmlg- 
dari the talokhdari were ret reqalrrd to wentma ft, 
nor wai It neenoty f r the »» nln !ir to do •**. Kr 
rnuien of the ul Irnce reejnl.Ue tn rota'iUh the 
n ulmcr of *n «M ehilml telalh. WlJ* r HEOO- 

trt Mom Dima 

{3 W B, r C, B 10 Moom’i X, A., 183 

17 Evidoneo of loss of propria 

tary tight— */ t!r UoJ The poroep 
e on of » ebart In an rotate on irttleinmt mar w 
n t be accompanied by lie pororoiam of ilr l*»dl 
and tb# fact of a tbarrr bolding no air land « n<< 
Itirtf eot elect to alow that he lad lort all foprif 
tary right In tb* lilUge Toouzt KaV r '»*** 
Stsoa 3 If W, 43 

lg Brttlrment of noabad talnlh 

fn Chittagong— .Twer «/ Oertrootrol to 
trttlrwu»l-~n ail t 

Ifftd af—Aeriplaan ofialulully li» laoJUrd-— 
HaltJlealtoa-JJoa- far III ach of Oerecwaw^ 
0 ffierri 4 mi Ho Oormramlmt — Lro ill V 

IS^J 1 B el J — Hey ril of 1 92, , T.rl 1 

— I P.rfeace— rmomptiom of dm! jtrrfortmaneo of 
ofietal oeU — Jeja eoron — Acerptaor* of rf*l 
after frm of mtUttmrmt —Tbr plaintiff aned *S» 
‘'eerrtary of c ta!e f t India In Connell for the deeU 
ration that a certain no* Sad m»hal of bt* the 
district of Chittagong wn a pmcaaent talnlh not 
mum.hle by the Ooremmrnt. lie baaed hia »biisi<“ 
tan gwrand. (I) that the mehil existed Inm b <6w» 
th* time of the Decennial Settlement, and tb* Ifttl? 
ment of 1800 conf rmed the permanent right of tb® 
tilnlhdar In the aame and (2) that at any rate. * 
labuhat excreted la 1826 by Lie pwdcerssorx > n 
with the appTDTal of the Collector bad the aame |S"< 
In defence it was alleged (l) that the mehal *w n® 4 
in (lister re at tbs time of the Uecrntual Settlement 
and the settlement of l'CM was a temporary one 1 and 
(2) that the VaSnliat was nerer accepted by the Got 
eminent bat that on the cm trary the Oorrmment 
passed distinct orders that the aettlement* of 1SS6 
were for thirty year* only which order was duly 
published by an istahar to that effect. It waa found 
mi the eridcuce that the talnlh wa» not .Sown to hare 
been in existence before 1S00 and the settlement 
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SETTLEMENT — continued. 

3. EVIDENCE OF SETTLEMENT — concluded. 

proceedings of that jcar and the variation of lent 
Irom time to time did not support the plaintiff's 
contention. Held that the habuliat of 1S3G was 
merely an offer on the part of tho taluhlidar for the 
time being and was not binding on the Government, 
its terms not ha\ ing been accepted cither b} the Gov - 
eminent or by any dnly authorized oflicer thereof; 
that both b\ lan and by the special instructions issued 
for the guidance of settlement officers, no settlement 
could be binding on the Go\ ernipent unless confirmed 
by the Go\ emor General in Council. There being no 
proof given by either party as to whether tho istahar 
above mentioned u as or w as notdnly published , — Held 
that the publication of the istahar must he presumed, 
haling regard to the presumption in favour of the duo 
perforrnauco of official acts Held also that, even 
assuming that the officers of tho Government in- 
duced bj their act and conduct a belief iu the taluhhdar 
that the habuliat hnd been accepted by the Gov- 
ernment, or that a permanent settlement hnd been 
sanctioned by theGoiernnient, that did not amount to 
a ratification of the habuliat, inasmuch as such 
cpnduct of the officers was in \iolation of their duty 
as such officers and in direct contravention of the 
express orders of the Gov eminent. Held also that 
the acceptance by the Gm emment of rent at the old 
rate from the taluhhdar for a long time after expi- 
ration of thirty years did not amount to an acquies- 
cence in the turns of the habuliat. Unsettled and 
unoccupied waste land, not being tho property of 
any private owner, mnst belong to the State. 1’no- 
euno Coomar Box r. Sr.onr.TAns op State tor 
India in Codncie . . I. L. R., 28 Calc., 792 

[S C. W. IN., 695 


4. MODE OF SETTLEMENT. 

19. Procedure on making fresh 

settlement — JBe ng. Reg. VII of 1822, s. 14 — 
Refusal to accept new settlement — Time to remove 
house. — Where tho Collector had issued due notice of 
enhancement under s. 14, Bengal Eegulation VII of 
1822, of the jumma of lands situate in a town 
and subject to that Regulation, and the tenant re- 
fused to accept a levised settlement, under such cir- 
cumstances he was hold to ho entitled to a reasonable 
time within which to remoi e a house standing upon 
the lands in question- Ram Chand Bdba v. Gov- 
ernment .... 6 C. 1. B.,305 

20. Power of Collector to alter 

settlement— Recognition of title by settlement 
officer — Reng. Reg. VII of 1S22, s. 20. — Where tho 
plaintiff's title was recognized by the settlement 
officer in 1836, who assigned an allowance of 5 per 
cent, on the Government demand, — Held, that the 
Collector had no power in subsequent jears during 
the pendency of this completed settlement to inter- 
fere with the arrangement of the settlement officer, 
except to the extent allowed by s. 20, Begulation 
VII of 1822. S. 20, Begulation VII of 1822, did 
not confer on the Collector the power of remodelling 
the arrangements completed by tha settlement officer 
under s. 10 of the Begulation ; nor could the 


SETTLEMENT-eon/rimerf. 

4. MODE OF SETTLEMENT — conclude 1. 

notification of Go\ emment extend to revenue officers 
an authority that the law did not allow to them. 
Hiinnrr Singh t. Coeeectob op Bijnodr 

[2 Agra, 268 

81. — Power of Collector to assign 

lands for cultivation — Rhagdan tenure.— Held 
that any interfeience by the Collector to assign of 
his own authority lands in a bhagdari village to a 
tenant for cultivation is irregular and unauthorized. 
Raiji Narottam t. Purushottam GtttDHAR 

[2 Bom., 244 : 2nd Ed., 233 


6, SUBJECTS OF SETTLEMENT. 

22. What passes by settlement 

— Right of gull. u> — Bevg. Reg. XI of 1825, s. 4 . — 
A settlement dol includes all that ordinarily passes as 
assets of the settlement, but not what is exclusn ely 
received as the right of the State, e.g., the right to 
the julh.nr of large nav ignble riv ers, which, according 
to el. 2, s 4, Regulation XI of 1825, never 
passes to private individuals with whom Government 
mates settlements. CoeeectoR op Jessore r. 
Beckwith . . . 5W.R,176 

23. KTon-mirasi lands left waste 

by pottalidar — Claim of formei occupant. — Non- 
mirasi land left waste by a pottalidar may be granted 
by the Collector, without reference to the claim of 
the former occupant. Gened Reddi r. asae Beddi 

[1 Mod., 12 

24 . "Waste lands — Lands held on 

ratyaltcan settlement — Raiyat’s right of occupation. 
— Lands held on the terms of an ordinary raiyatwari 
settlement, with annual pottah, and left waste by the 
pottalidar, may be legally granted by the revenue 
authorities The ray at has au indefeasible right of 
occupation ouly so long as he pay s the Government 
assessment. Kdjiaradeva Mhdaei r. Naeeatambi 
Beddi 1 Mad.-, 407 

6. EFFECT OF SETTLEMENT. 

25. Effect on rights of third 

parties — Sanad granted by settlement officers, 
Effect of — Bom. Act II of 1863. — Sanads granted 
by settlement officers under Bombay Act 11 of 
1862 do not prejudice the rights of third persons. 
Fuad bin Bad an t. Maehabi bin Rana 

[1 Bom., 171 

26. Effect on ex-maafidar — 

Status of maafidar after settlement of resumed maafi. 
An ex-maafidar, with whom a sub-settlement lias 
been made of the resumed maafi, is presumably not a 
hereditary cultivator but his position is that of a 
proprietor subject to payment of Government reve- 
nue. Hdmeed-ooi-iah Khan r. Pban Sookh 

[3 Agra, 280 

27. Effect on maafidar — Settle- 

ment mith maafidar — Payment of revenue — Where 
a plot of maafi land was on resumption settled with 
the ex-maafidar, who engaged for the Government 
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SETTLEMENT— «*fi ««<*. 

6 EFFECT OF SETTLEMENT— eo«fi««rf 
rtrfcne for the t era cf ulQmntt and the 
merit w»i rnsde under i 5. Ilepulstioa XllI of 
ISIS and paragraph 1^1, arm Ur order, Suilrr 
Board of revenue a* provided by »- 6. Regulation 
XXXI of 1S03 —Iletd that they were in j*»s.-«ion 
si ovneri, aod on the iipiry of the settlemert 
the mere fact of iU taring expired would rot drpme 
them of the right ot being mooed with rerenue u 
proprietor* of maafi land, for where there hat been 
a grant of toU and poi*e*»iou taken and lon£ eon 
tinned thereunder, the owner* tip thereof vests in the 
grantee, altfcongh the grant aa to exemption from 
parmeut of revenue may bo Inralid and subject to 
assessment. Toouirs Rak r Nasaih Stson 

[3 Agra, 265 

28 Ttnmtd naojt 

(/!»<?■, W//rnli/ of— Jdvtrie ponrinon . — 'There 

owing to the refoal of the ecievnal poatetior of a 
returned mtsfi land to fulfil the revenue enga-ements 
the arttiemert wat made wito a etranger —JJtld that 
such aettlcmcot could cot confer upon him any nnfct 
advene to the original postcucr alter the expiration 
of that irtMement whin the engmal petsetsor la 
entitled to claim settlement Ms no* in Art-oor- 
tm r Mahomd Mohu-ool-lih 1 Agra, 231 


Liability for rent -Etty 


Eeg Til if 1^22 -Holder of resawed lakKiraj 
The holder of returned invalid lakbini land, within 
a Government lfcu mehtl was tound to pay rent 
aeewding to the settlement cf the revenue author- 
ities under Regulation VII of 1932, until he aued m 
the Civil Court to act stole that settlement, or taed 
under Act X of I8o3 far a mitization or resettlement 
of rent. Urso I'rssmn Chowhu*t , Sntwi 
Psasnan Hot Cnownaar 6 W R., Act X, 107 

SO • — Lakhirarfar In Assam 

DoWer o/ rrnmed jraaf— Tijtr if eject***!. 

Whatcret might have been his posit on under I tout 
Government* a Uhhinjdtr in Assam n euUtled to 
manage hit linda m anj manner he pleura consul. 
ruUy with existing regulat cot, and. as holder of a 
resumed rant which hat been settled with him, to 
eject a tenant who ha* no nght or occupancy or lease 
ot any kind. Jouow bnmt Patwami r 
alaEBuB Ran Aroi Bcokha B ulu t 

[16 -W. IL, 202 
7 — ~ ,^' ct of resumption and 
settlement of lakhirsj— i* ta hd UU.-i-t 
of revenue by Government upon in/alid 

^ confer a 

"VW rsi.w on tie lathirajdar, and does net cancel or 
«ttoguuh a vnekonn lease granted by the lakhi- 
Twwtuly to the settlement sod during the 
T 1 * m Possesnou of the land as UlLnt 

ftSW.E» 

sv^bt-SK-S 


SETTLEMENT— cowfi—aJ 

6. rmCT OP CFTrLFMENT— 
of farming leases b» the talohbdar y*w farmer subject 
to the Government proprietary nght, nor the asla 
of lhat Government xi. tt, in any way, rptt Ueto, 
extinguishes any talukhdarl ri.ht eiixiing in lbs 
ahadkan Ulnkhdar in that rapacity, if othtrwlre 
valid. lino I’rsinAtv Bucttachawts « Brno 
CHnrexs Mwocmdis . • 8 "WML, 881 

S3. Settlement with several per- 

sons — / rrn eyfin at la ejsefify of oyllt-ls 
the settlement cf a talokh after resumption hy 
Gorerumeut with thirteen pcraons.it is ed to b* 
presumed that all thirteen persons had equal right*, 
empty teeause tl e settlement was male with all of 
them jointly, particularly where the settlement pro- 
ceed ID Cl si ow that the question of the extent cf the 
•harts ws* in d spote, and that ths set* lets er-t was 
made jointly with the wh lo without prejudice to 
title Ooosoo Cnrs* rocPA* * IlATttt* Enti 
[7W.JL.386 

34. Penan— fa ret Or 

tuifsnn aid proportion of suc/cvsf flick 
,aei enlttrotor o.ykt fa pos— L.ol.I.fy <» r>f 
reresse mhtljtallf .— In a suit against a Ccsleefe* 
for an illegal tenure and subsequent usurps mu of 
plaintiff's shares In an Acnharam village Lr mm- 
payment of tnvan doe from ether tenant* of *b» 
village and to recover the increased trivan impcwd 
hy tbe Colleetor — lit Id that the fact of jotlaU 
kavLug been Isined separately to each tenant, stating 
the share of land ocenj led, without defining the hold- 
ing by bousdanra and the proportionate amount cf 
aisrsxmrnt which the fnltlratcr it to pay fee it 
though affording revest evidence of the dittiact 
liability of each for the amount of triran ttitni In 
his pet tab and no more, u not conelnsive evidence of 
•neh Individual liability EilUTl, r C«IifCtO» OT 

Satin 3 Mad., 59 

8 C iffinned on appeal to IMvy CounetL B**tt 
[ 12 W. E, P. O. 33 : 13 Moore’s L 104 

35 Settlement 'with talnkhdar 

after his refusal to re-settle at Increased 
rent — Watrtref rtf%x*l to juj eslesccd — 
Where, upon a talnkhdar’a refusal at the end of the 
period of his settlement to re-settle with Government 
at an increased rate, the jomma was put up to auriv». 
after which the Oorernmeut did re-settle with ths 
talukhdar upon the former eon dittoes and the formfr 
description of tbe nature cf the talukh. it was held 
that Government renewed the contract, and placed 
the talukhdar in exactly the pcwition in which be 
would have stood had he never refused to paj the 
increased rent Oatcu Cookie Rot r he**** 
East Rot .... H W. IL, S8 


36- 


— Private rights — LiwifaW* — 
E%yit of aetu>% at proprietor — Certain land having 
been settled by Government tor a period of ten years, 
one S bought the benefit of that settlement at an 
auction- sale for arrears of rent, and afterward* sohl 
hi* right* to one 11 On the expiration of the tem- 
porary settlement, Oorernmeut tB eeted a permanent 
xa mirdsri settlement with if. In the foBouirg y»x 
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SETTLEMENT — continued. 

G. EFFECT OF SETTLEMENT — concluded. 
(1803} the zamindari title was sold, and the purchaser 
now (1809) sues to recover possession of certain 
specified land. The lower Appellate Court, finding 
that none of the persons above mentioned had posses- 
sion within twelve years immediately preceding the 
filing of the plaint, considered the suit barred. Held 
that the question was ono solely of a private right, 
and that the plaintiff did not stand in the position of 
Government in regard to the statute of limitations. 
He l<i also that the plaintiff’s claim was traceable solely 
through M, from whom he bought; that at the time of 
settlement Government has nothing more than a right 
of action by virtue of its being proprietor, and not the 
right of action S had as auction-purchaser ; and only 
the former right passed by the settlement. Rtjghoo- 
nath Sebmah r. Gonna) Chender Rot 

[14 W. R., 170 

37. lie-settlement of land by 

Government after High Court decision 
dealing with the land — Beng. Beg. XI of 1825 
— Act XI AT of 1S5S . — Qurrrc — Whether a re- 
settlement of land by the Government, as the ruling 
power, with persons entitled to such settlement under 
Bengal Regulation XI of 1825 and Act XXXI of 
1858, confers upon the settlers, the owners of tho 
old settlement, a fresh right, when made subsequent 
to a judgment of tbe High Court dealing with such 
land. JtODEtr Sent ) an Kundn r. Pbomoda Nath 
Rot I. L. R., 20 Calc., 732 


7. MISCELLANEOUS CASES. 

38. Permanent lease made by 

proprietor pending resumption. — Where 
the proprietor of resumed laklihnj land leases it for 
valuable consideration, and at a stipulated jumma, 
while the settlement proceedings are under reference 
to tbe higher revenue authorities for confirmation, ho 
cannot afterwards turn round upon the lessee and 
plead that he had no power to grant a permanent 
lease, on tho ground that the settlement with him 
was temporary, and not permanent. Ameeb All v. 
AMBEROONI8SA BEGUM . . .11 W. R., 11 

30 , Landlord and tenant — Effect 

of settlement proceedings . — A land-on ncr, seeking to 
bind his tenants by the settlement proceedings, should 
show distinctly that they were parties to the enquiry 
held by the Collector into the nature and extent of 
their holdings. An Ahmed c. Doobga Rot 

[22 W. R., 455 

40. Right of tenants to deduc- 

tion for cost of collection — Beng. Beg. VII of 
1822, s. 9. — Where tenants who wero aymadars 
voluntarily signed a jummabundi drawn up' under 
Regulation VII of 1822, s. 9, specifying tbe amonnts 
of rent payable by them to tbe Government farmers 
with whom the settlement was made , — Held that the 
tenants wero not entitled to a deduction from such 
specified rents on 'account of' costs of collection. 

- Watson & Co. v. Mohendbo Nath Pave 

[23 W. R,, 438 


SETT LEME NT — continued, 

7. MISCELLANEOUS CASES— concluded, 

42, — Powers of Revenue Boards 

— Besnmption — Cancelment of settlement, — A settle- 
ment of a resumed lakhiraj estate being made by the 
Collector with the plaintiff, " subject to the orders of 
the Board of Revenue,” tho Board, or tho Com- 
missioner acting under rules laid down by them, may 
cancel tho settlement at any time. Hareai Tewabi 
o. Coeiectob or Bhaugeepore 

[3 B. L. B,, Ap„ 82 : 12 W. B,, 6 

42, Settlement of a Government 

khas mehal — Enhancement of rent — Beg. VII of 
1822— Beng. Act III of 1878— Beng. Act VIII of 
1879, ss. 10, 14. — In order to make the enhanced rent, 
stated in a jummabundi sottled under Regulation VII 
of 1822, binding upon a tenant, there must be either 
an assent to that enhancement or else a compliance 
with tho pro; isions of the rent law with reference to 
enhancement of rent in iorco at the time of sack 
enhancement. D’Silra v. BaJ Coomar Inti, 18 
TV. B., 153 ; Enayetoollah Meah v. Nttbo Coomar 
Sircar, 20 TV. R., 207 ; and Beazaoddeen Mahomed 
v. McAlpine, 22 TV. 21., 540, followed. The rent of 
a Government khas mehal can only he enhanced by 
tho same process ns the rent on any private estate. 
Aksiiaya Kumab Dctt r. Sham a Chaban Pati- 
tanda . . . . L L. R., 18 Calc., 586 


8 . EXPIRATION OF SETTLEMENT. 

43. Revocation of sanad— Bom, ’ 

Act VII of 1863, s. 7 — Jurisdiction of Civil Court. 
— Whore a sanad by way of summary settlement of 
land revenue has been granted by Government under 
Bombay Act VII of 18D3, Government cannot reform 
or set it aside without the assent of all parties in- 
terested therein. To do so would bo an assumption 
by Government of the function of a Civil Court. A 
Civil Conrt cannot, on the ground that Government 
has, by mistake, granted snch a sanad to a person 
not the owner of the land, reform or set aside the 
sanad. S. 7 of Bombay Act VII of 1863 renders 
tho quit-rent, fired by tho sanad, binding alike on 
Government and on the rightfnl owner of the land, 
hut tho latter may recover the land from tho granteo 
of the sanad, subject to the qnit-rent, fixed by the 
sanad, payable to Government ; and such grantee will 
be declared to havo taken the sanad as a trustee for 
the rightfnl owner. Where Government had granted 
seven sanads to certain garasis in respect of lands, 
part of which had been previously sold by the garasis 
and Government had attempted to revoke and cancel 
those sanads, and had subjected tho lands to a full 
assessment on the ground that the garasis wero not 
entitled to any of the said lands and that the sanads 
had been granted by mistake, — Held tbat such 
attempted revocation, cancellation, and re-assessment 
were void 'and of no effect, and that the grantees 
were entitled to hold the lands on the terms mentioned 
in tho sanads, hut, so far as regarded the sold portion 
of the said lands, in trust for the vendees thereof 
and their heirs, representatives, and assigns. Quare 
— Whether a Civil Court can give relief, either by 
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SETTLEMENT— ro*Mti 
8. EXPIRATION OF SETTLEMENT— e«a.-fa<fed I 
W funning or cancel in B nrh ii'-i’-i against mu- 
tskes, other than thrge nU'ing to ewnmlup. which j 
rosy be found to CSTS* sn the nnadi DiXSiwo 1 
Bd 1Y*1SO r teiUCTOXOT Kuu 

(IL.S,{ Bern. 367 j 

44. Liability to ejectment— 

Efftadtuf la wHd*n — Dependent lalckhdars re- | 
admHted to temporary settlements for * certain number 
of years are net liable to ejectment it tie close of ! 
those settlements. IlrxoJosiTDO Dcsj r KlU 
Cai-to S aig a . 6 W. E, Art X. 23 


46. •• - Dispossession — Deptude ■; 

flZakkdart— Cause e / arlicm — When i dependent 
talnkhdar, bolding under ■ temporary settlement, las 
tbit settlement placed la abeyance by the Collector ' 
taking the eoQection* into bis own bands kha* the I 
Collect dr's act la net one cf dujonmon from with j 
limitation can cruet, tot Lmitatioi mil reckon from j 
the date wfccn the pure base- at a tale a'ter the Cdlec 
tor tad coated u> loll lhaa, bad Lnrsclf made roller- 
turas, and to treated racae of aetion by dujxaun oa | 
of tfce ftrmer tslokb MiXWootDtrw r TUltxoxrx 

CsotcEHSao 7W E, 183 

49 Shikmi talakhdarl nsbt— 

PjMsrfal .w lew of Mi.lm, tal.HJary r, s \t~ 

Whtremslukmi ulolhdar accepted from Gorernment 
a pottab which admitted bun to be a perwm bating a 
right to a settle meet and gate him as a separate and 
distmet allowance unde, the bead of expenses fin 
additlpn to the oxoal slhnru.ee fer eoneetiaos, etc) 
the allowance which had, onder the prerwms settle- 
ment. beer, made to bra trader the head of maEkana, 
that, if be bad notice and accepted tin. T*T. 

hj « «l*k of the 
®» >"°E*r Wgruied, then the 
«*** t« an end at that time. 
lliisooBErrs * \tao Coo hid Data 

[24 'W. E, 247 

SETTLEMENT AWARD 

Cura rmn Act SHI or ISIS. 


BETTLEMENT OFFICER— cew'iased 

Bit Drcsrs— CoyiTBrctJOX or Drears— 
Ilimc Widow L ilian Calc-, 243 
fes Keoti Btmwn Act, es. J»it 3 
SI . . LEE, 13 Bom, 241 

5ee LitroroSD ajtd Tutitt -CojrmTT- 
Tier or llrlir os— Grtrmtxr 

[LEE, 13 AIL, 209 
fee LlXITiTI JY Act, 1177, i*T It 

[LLR,1S Bora-, 244 
fee Err J nrciiA— CowrrrMrr Corxr— 
F.rrrsn Cocxt* 

[I. EE, 23 Cilc, 257 

— Application to— 

Ste GrJixit TitniDUl ACT, ( 10- 

[L E E, 10 Bom, 40$ 

— Decision of— 

Sri AitRunos -AuitunoT tun 
2 mux acts— >.-W. p, Luo E*r- 
rrri act, LL.P~.18 AIL. 173 


SETTLEMENT OFFICEE 


fee LnrcriTio* act 1S77 Axr iso fi871 

fee illnsu roaisT Act «. 4. 

rL E E, 17 Mad-, 103 
fee P runic Omen. 

t 1 - E E 14 Bom, 333 
fee Szxtics Txsrax. 

* f LL - E -> l Eom-,E83 

T-. gOTTHI1 ' **»*»*«• fTtrnnrmcr 

Rxsrtittoj LLR,18C»1^U8 

Art or order of— 
fee Emu Tmrcr Act, *. 10*. 

?■ J* , 5w 20 Calt, 678 
L EE, 23 Calc, £37 


fee ScriniriTtinn or II tag Cccst— 
Cira Piocsn Cxi Code, s B22- 

[L EE. 21 Calfc. 033 

Entry In record of— 


Order on appeal from— 

fee Srrciu ox hreotru ArrxAl-Oxnxsl 
ScaiECT OX EOT TO AITSiX. 

[LLli, 19 Calc., 50 9 
L L. E. 18 Bom, 40$ 
I EE, 21 Calc, 776, ®35 
I. E IL, 22 Calc.. 477 
LEE 24 Calc. 462 
LLE.2J Calc, H® 

Power of— 

f « Ext QiL Timer Act. m. 101-115- 
[LLIL.20 Calc. 677 
LLH.21 Calc, 379 
LEE.27Calc.S94 
fee Bxaoax Tixuct Act, a. 102. 

[LEE. 21 Calc. S3 
L L. IL, 23 Calc, 244 


Statement offsets by — 

fee Evnsxses Act. 1872. ( 35 

[L L. E. 21 Born, 635 

8mt to set aside order of— 


Set Garnuz PixacsxiEJ f rrrisxxTT 
BMOino* X h. E, 13 Calc. 24S 
[LEE. 15 Calc. 70S 
LEE 18 Calc. 148 
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SETTLEMENT OFFICER — continued, 

1. Duty of settlement officer 

— Entries ^ in uajib - ttl - urz . — A settlement officer 
should not receive for entry in the wajib-ul-urz of a 
village n mcro expression of tlie \ ievvs of a proprietor 
or enter it upon, the records relating to the village, 
the wajib-ul-urv being intended to be the official 
record of local customs. Umax Pap.shad r. Gan- 
DxrAiir 1 Stsgii . . I. L. R,, 15 Calc., 20 

[L. B., 14 L A., 127 

2. Power of settlement officer 

— Question of payment and right to possession 
between mortgagor and usufructuary mortgagee . — 
The duty of the settlement officer is to record the 
names of those whom he finds in possession of right, 
or whom he finds to have been wrongfully dispos- 
sessed of right within n certain period ; but it is not 
his duty to determine the question whether the mort- 
gagor in a usufructuary mortgage is entitled to pos- 
session by reason of the satisfaction of the debt out 
of the usufruct. Butko II ai r. Golati Six on 

[3 Agra, 303 

3. ; ~ Powers of, in 

making entry in jummabundi. — A settlement officer 
is bound to record in tbe jummnbnndi the existing 
rights of cultiv ators, and cannot impose an enhanced 
rout without notice on those entitled. If he enters 
a higher rate in spite of protest, such entry does not 
conclude the tenant from pleading non liability. 
Leblie r. Doorga MonebDossee. Watson & Co. 
t. Doorga Monee Doesee . 21 W. R,, 410 

4. Act XI r of m3 

— Application tinder Act X of 1853, s. 2S — The 
powers which the Government was authorized by Act 
XIV of 1803 to confer on settlement officcis were 
limited to powers for tbe decision of suits of the 
nature mentioned in s. 23 of Act X of 1859 or in Act 
XIV of 1863, and there was no authority given to 
Government to invest settlement officers with any 
other of the powers which were vested in a Collector 
hy Act X of 1859, consequently an application under 
s. 28 of that Act could not he entertained hy a settle- 
ment officer. Thakooree v. Dduleep Singh 

[2 N. W„ 281 

5. ; Act XIV of 1863, 

s- 8 — Resumption and assessment . — The powers 
given by s. 8 of Act XIV of 1S63 to a settlement 
officer, for tho decision of suits of the nature men- 
tioned in s. 23 of Act X of 1859, or in Act XIV of 
1863, did not give him power to try a right to resume 
and assess Jexchund c. Kadhoeee 

[2 IT. W., 244: Agra, F. B., Ed. 1874, 222 

0, • Power to refer 

case to another officer for trial— -Act X of 1859, 
s. J50 — Act XIV of 1863, ss. S and 10. — An officer 
employed in making or revising settlements of laud 
revenue and ini ested hy the local Government with 
the powers described in s. 8, Act XIV of 1863, was 
not thereby empow ered to refer a suit, which he had 
jurisdiction to try by virtue of tbe provisions of tbe 
abovementioned section, to another officer for trial. 
The powers in s. 8 of Act XIV of 1863 were the 
powers spoken of in s. 150 of Act X of 1859, and 
were distinct from the powers giv en to a Collector by 


SETTLEMENT OFFICER— concluded. 
the second clause of s. 162. S. 10 of Act XIY of 
3803 enacted that, if a suit for enhancement of rent 
be brought before any officers empowered under s. 8 
to bear the same, such suit should be heard and 
determined hy such officer, and it was jiot provided 
that he might refer it for trial aud decision to another. 
Punchum Singh r. Hooemutoonntssa 

£5 N. W., 04 

7. Power to increase 

rent — Consent of raiyats. — Where increased rent is 
imposed in the course of settlement proceedings, the 
Collector’s jnmmabnndi must show the consent of all 
the raiyats beforo they can bo held to be bound by it, 
Reazooddeen Mahomed r. McAeitne 

[22 W. R., 540 

8. — — Power of, in Son- 

that Pergunnahs — Reg. Ill of 1872— Reference 
in settlement cases — Quwre — Whether, hiving regard 
to Regulation III of 1872 and the notification by 
the Lieutenant-Governor, dated 7th May 1872, n 
valid reference can be made in a settlement case in 
the Sontlml Porguunalis by a settlement officer. 
Taeint Pro sad Missee r. Mahammad Chowdhrt 

[0 C. L. R., 555 

SHAREHOLDER. 

Liability of— 

- See Cases -under Coup ant — Articles 

op Association and Llabilitx 

op Shareholders. , 

Right of— 

See Compant — Meetings and Voting. 

■ [L L. R., 15 Bom., 164 

See Compant — Rights op Sn ab shorter e. 

p. L. R., 19 Bom., 1 
L. R., 21 1. A., 139 

SHARE WARRANTS. 

Stamp on — 

See Magistrate, Jurisdiction op — 
Special Acts— Companies Act. 

[I. L. R., 20 Calc., 670 

SHARES. 

See Cases under Compant. 

Agreement relating to sale of— 

See Stamp Act, 1879, son. I, art. 5. 

P L. R., 13 Mad., 255 
I. L. B., 14 Bom., 318 

Assignment of— 

See Insoltencx— Order and Disposition. 

p. L. R., 2 Bom., 642 

— Cancellation of— 

See Compant— Powers, Duties, and 
Liabilities op Diesctobs. 

P L. R., 20 Bom., 654 
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SHARES— eonlmed. 

« Holding share*,” Meaning ©r— 

S, » DscxisiTOBT tlrcaii, Spit tob— 
DECiiBiiiOS ci Tmi 

p. 1*11,17 Bom, 187 

Bale of — 

See CONTBACT— COBTBACTB ros OOTXBX- 
VFfl SECTTBmES OB t-HlRM _ 

[2 1!.m,.-eo, M7.S72 . 

llnd Jnr„N 8, 17 
Transfer of— 


- Transfer o£ Registration of— 


J. Transfer of shares— Blunt 

tranefee — Came of action - S bun In the National 
Bank were sold by the allottee and a transfer in the 
form required by the article* of anociation of the 
Bank was executed but no name was tiuerted a* 
transferee The purchaser pledged them with the 
I P L. and China Bank and deposited with them 
the blank transfer Thu Bank applied to the 
National Bank without producing a letter from the 
pledgor to register their hen and on its refusal acid 
the aharts to the plaintiff and delivered to him the 
transfer, also In blank The plaintiff inaerted hta 
own name in the transfer, and requested the National 
Bank to register the sham In hit name. In as 
action against the National Bank to mover the 
price of the shires, — JT'ld also that they were vustl- 
Bed m refusing to register Held also that the plaintiff, 
haring received back from hi* vendors the pnee of 
hie shares, had no emuso of action EttowTss t 
N AUOKii. Bist or I trail SEL.E.O C , 168 
" Teottuftr If troy 
to lore iramjer te 
A and B, proprle- 
— *o the E ~ 


SHARE B-eaaf.saed, 

dividend, though he «nU under* «*<«{«*: 


tf pledge— EigM of tratefere 
guftred and to tors dicidcndi _ . 

tors of Indigo factories, sold them ______ 

Company receiving m part payment 1 000 fully paid- 
up shares of the tompanv, which was a company 
registered under Art XIX of 1557, A and B 
covenanting to indemnify the company from all lost 
and to guarantee a dividend of 8 per cent, for the 
term of two years. A, being indebted to C, depo- 
sited the shares with him as a security for the d»bt. 
c gave notice of this to the company before he 
made the advance to A, and the company assented 
to the deposit A and B afterwards became jointly 
indebted to tbe company in respeet of the covenant 
and guarantee. Held that C wm entitled toh*v e ‘be 
depot t of the share* registered lo the hcoks of the 
«mpauy, and to he paid dividends upon them 
tTBTSCH * EUTKIS B 153 JO. IjEIGO Co«ayr 

[1 Ind. JUr,N. B, 278 
But where the deposit by A waa accompanied by a 
contract with a power of m! 3 of the shares, bnt no- 
thing was said stout receiving the dividend ,— Meld 
tha , under this contract of A, C could 


— Blanitrantfcn— 

Tender, -On the 13th April plaintiff toli todefrt- 
Lt. Silty share in the N' Bank, to be de l.crcd and 
paid forou Thnrsdar, April 26th. lt» 

Is follow. “Baboo LallMohnn MolltcV. fc 7 

your order, and on yonr account, to Mfftra Peary 
Chand ilittra and Son* (Metcalfe Hall) ,txt J 
in tbe > Bank at fU premium per aharc 
Srcc Coomar Eirrar, Broker '* The l«gh‘ note 
exactly comapooded. On the 23 rd April pUmtiff 
received from defendants the following. WUh 
reference to the sixty N l’ank share* aol t ®y vou, ws 
shall thank yon to aend na three transfer dredj *? 
Friday next, nr, two f'r twenty fiva »bar« J#* 
and me for ten sham.” On the 2Cth April plain* 
tiff sent to defendants aiaty N Bank s harts, some 
standing In the name of // and some lo the name or 
r. accompanied by transfers, all executed bj ' * 
alone. Throe eharrs were all returned by the dtfro* 
dants, with the following memorandum **“**** 
comrany.ng sharra in the N Bank jmreha*^ f 5J 
delirtry to-day are not la order Latcl 
same day.theIC.h, plaintiff took personally to del™ 
dants the same ality shares with tranafera, execute 
to me by II and some by P» the name of *«***"**"£ 
corresponding number by number with the name 
the shares. On this, su on the previous occatcm.in 
name of tbe transfixes was left blank. Thee* 
wrre also rejected by the defendants as not In «» 
Flaintiff then, on April 27lh, about 1 *■** b*d *»« 
share* registered in his own name, and, within 
hour* afterward*, sent them to the defendant * 
comiponding ’transfers, and with the 

letter. “In compliance with request In yonr u'C'oo- 

random of the 23rd Instant. I now send yoa the “ 7 
shares N But, with three transfer deed*, *®“ . 
feel obliged by yonr paying the amount to 
bearer " The defendants declined to receive 
shares, and they were re sold at a lot*. The p»* n 
never bad any personal Interest whatever >n > 
shares, either on the 2Cth or 27th Apnl, and wa 
mere henami bolder for M and P. The arrives 
association of the If Bank required transfers ito ne 
tbe form ¥ appended to Art XIX of 18->< ^ 

transfers tendered by plaintiff were on caeb occ* 
in that form The defendant* swore that tbe * 
day the 27th Apnl, mentioned In their jnensjron* 
of the 23rd Apnl was hurried by accident. In* 
of Thursday/ the 2Cth Apnl, and that they con*? 
quently rejected the lender on the 27th. Seldi * 
that the contract, aa it stood on the bought ana 
note*, wt* a contract by the vendor (a* In Step 11 '* 
Be Medina) that “in eonildcration of anch a I 
will execute any proper conveyance which yon ten 
me.” (2) That tbe memorandum of April - 
coupled with the fart of the vendor having 
tenders of tranafm of the shares, wa* e** a " J r 
enough to show that the vendor bound 
tender a proper conveyance to hu vendees. P) * ~T 
the document of conveyance must be complete at m 
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SHARES — concluded. 

time of tender, or capable of being then made 
complete. (1) The transfers, with a blank for the 
name of the transferee, were incomplete and insuffi- 
cient, the vendor showing no authority from JST and 
-P. (5) That the Court below must deal with the 
question of fact, whether or no the mention of Fri- 
day, the 27th, instead of Thursday, the 26th, was a 
mistake; and semble that, if the defendants had 
received the blank transfers and acted upon them, 
the waiver would have rendered them complete. 
Laid SIoiutn JIueiick r. Peaey Chasd Mittke 

[1 Ind. Jur., 3ST. S„ 383 

4. Sale of shares for future 

delivery — Refusal of purchaser io accept — 
Readiness and ictllingness to deliver — Pledge of 
shares to third person. — Where a contract is made 
for the futuro delivery of shares and the purchaser, 
before the delivery day, gives notice to the vendor 
that bo (the purchaser) will not accept the shares, the 
vendor is thereby exonerated from giving proof of 
his readiness and willingness to deliver the shares. 
Semble — The mere fact that such shares are pledged 
to a third person is not sufficient to show that the 
vendor is not ready and nilling to deli; er them, if 
there is nothing to show that tho pledgee is not will- 
ing to assist the vendor in carrying out his contract, 
and it being apparently for the advantage of tho 
pledgee that he should do so. Databhai Dibohand 
v. Uanikbau Vekuhukan 8 Bom., A. C„ 123 

0. — — — — — Equitable assign- 

ment of right to sue — Readiness and icillmgnessto 
deliver — Tender— Cons<r«c/ue tender. — A contract 
for the delivery of shares at a futuro day is a 
contract that can he assigned in equity, aud the as- 
signee of such a contract can, in his own name, main- 
tain a suit to recover damages for its breach in the 
Civil Courts in India. In such a suit tho plaintiff 
would bo subject to any equities that might subsist 
between his assignor and the defendant. In order to 
support an allegation of readiness and willingness to 
deliver, on actual tender is not in nil cases necessary, 
e.g., a tender will bo dispensed w ith where the defen- 
dant has refused to perform the contract, or where, on 
tho day for tho performance of it, he has absconded, 
and, having closed his place of business, has left 
no rgent or other person to represent him. Databhai 
Ditciiand r. Dubeabhbam Dayabam: 

[8 Bom., A. C„ 133 

SHEBAIT. 

See Cases undeb Hindu Law — Endow- 
ment. 

SHERIFF. 

Liability of— 

See Escape teoh Custodt. 

[6 Moore’s L A., 467 

See Saxe in Execution op Decbee— Set- 
ting aside Sam — Eights op Pub* 

CHASEBS — RECOVEBY OP PUBOHASE- 

monet . . Hi. R., 2 Bom., 258 


SHERIFF — continued, 

■ ’ Sale by, under writ of fieri facias. 

See High Coubt, Jubibdiction or — Cad- 
cutta— Civib . . 24 W. R., 386 

[8 C. L. R., 4 

See Saie in Execution op Decbee— Set- 
ting aside Sade— Rights of Pub- 
CHASEItS — Recoveet op Pubchase- 
monex . . I. L. R., 1 Calc., 55 

[I. L. R., 3 Calc., 806 
L. R., 5 I. A., 116 
L L. R., 6 Calc., 356 

L Rigllt of poundage— Satis- 

faction of decree after attachment, but before sale. 
— Certain immoveable property of the defendant was 
attached in execution of a decree which had been 
partly satisfied by the proceeds of a previous sale in 
execution. Before any proceedings for sale were 
taken under the attachment, the defendant paid tho 
balance and satisfied the plaintiff’s claim in full. 
Held that the Sheriff was entitled to poundage upon 
the amount so paid in satisfaction of the debt, and 
satisfaction of the decree was ordered to be entered, 
and the attachment withdrawn, subject to the pay- 
ment of such poundage. Rotchubn Dutt r. 
Ameena Bibi . . I. L. R., 2 Calc., 385 

Peabson r. Madhub Chundeb Ghosh 

[L L. R., 2 Calc., 387 note 

2. — " Debt levied ly 

execution” — Ambiguity in document — Usage ■ — ■ 
Discharge of defendant, Effect of, an Sheriff’s 
right,— In a suit brought in the Bombay Court of 
Small Causes to recover Sheriff’s poundage on the 
amount endorsed on a warrant of arrest in execution 
of a decree obtained by the defendants, and under 
which the plaintiff at the request of the defendants, 
arrested S , who. applied to the High Court under 
s. 273 of Act VIII of 1S59, and was ordered to be 
discharged from custody, tho Judge found for tho 
defendants with costs, subject to tho opinion of tho 
High Court. Held (1) that tho words “debt levied 
by execution" used in the table of fees for the Re- 
corder's Court, and continued in the subsequent 
tables, being ambiguous, the rule applies that “if an 
instrument be an ancient one and its meaning doubt- 
ful, the acts of its author may be given in evidence, 
in aid of its construction (2) that as the Sheriff is 
the officer of tho Court, and his fees are received 
under its authority, it was unnecessary to refer the 
case back to the Small Cause Court in order that ev i- 
dcnce of usage might be taken ; (3) that having re- 
gard aB well to the usage aud practice of the Supremo 
Court as to the liability of the Sheriff at tbe time the 
old tables of fees were settled, tbe words used must 
be construed as entitling tbe Sheriff to poundage upon 
his executing a warrant for the arrest of a defendant 
in execution of a decree; and (4) that if the Sheriff's 
right accrues upon his executing the warrant, tho 
subsequent discharge by the Court of the defendant 
from custody ought not to divest him of it. Yinatak 
Vasudet v. Ritchie, Steuaet & Co. 

[4 Bom., O. C., 139 



( 8-53 ) 


DIGEST OF CASES 


( SI 81 ) 


B HEB UT — rc*e/«dfd 


_ - Con from'* a/ter 

attar Swea of p* ftrtf and Itfort salt— 'Vb/re 
ailttld by the Sttnff after jedgmrct- 
acd the part n rant to a <cmj-omi»c before the 
Shm2 kLi •: o' *och propertt tbe bhmff D cn’y 
entitled t poundage cn the mrooccl rerorfd by tbe 
erection tied. or in rtfapreow cl k • tin® I* 
TBt lunn or Botnar Jcjtt t iocr CoErcsa 
T»X la S* a BESI»T OF r.CBriT 

[8 Bora, O 0,22 
4. ■ ' — — Salt If *Unff— 

Ci t l Troetiwrt Coir (Jet X1T of Ji&2J t 2U 
el (e) tu 287, 811 313-1 liUXamltr’t Stitt 
ail Orlrr, of I/.jt Cotrl Calntta ISi-SS — 
Deficiency l« tru o/ Und—Applteat on le par 
cloecr if ,<t atidt tilt or for rowyeeeofioa.— A j 
purthavr at in tiecotjoo tale of unmoTetble pro- ; 
p*r\j held by tbe *henff applied to **t aude tbe ull , 
orfoTtoXjMautKMi oo tbe g*omd of de'ciener la tbe | 

errs of tbe bod told Held tha «orh io application 

m rebti a lonlei held by tbe a hers7 *n not »»rc- j 
twnrd b» any foria.ee* c' tbe Ctil Pro-ednrt Code | 
and i. SIS aid »<* »pp t Held alto that, »« tbe is- 
tcre-t rf the po-fhaier »u adreree to lb- i temt of 
thejndzmen.-det.ee the fee-oerwa* cot tbe reptees 
■tare in iat*re« of tbe Ut.er and therefore a. 2 to of 
tae Gnl Procedure Cote d.d not »ppl />!«• I 
CXotitr Sl'tor » Beni lladlmb Airier I L. B* ' 
St Cale„ Si a?p i*d- Sale* by tbe a h-n* differ 
tram ttltt by the Legwirer of tbe OrzmaJ S deofth* 
High Ccnrt, Tbe ml™ cf the Conrtporeraing ntr* 
by tbe EegUtrar direct that ever pea™ vja ih»Tl he 
■Lowed fee er'cea »nJ miartatemeoi* if capable cf 
emapeasatica, while ao »nth eont ion u harmed m 
*»V* hr the a b tnS Eta ‘Viaim r Ilwiesi 
'•»ib limn L la- H-, 27 Calc-. 284 

[4 C. W N,13 

faJuiKafT TAliUKHDABS 

See Smuion-ETDnci or <zrm 

am 

[3WB,p C,5 10 Moore*i LA, 185 
See *5xmtansi— Eiiesr io fnnimr 
[W B, 1834,262 


- at anchor, ThiVy of— 


Set c Birnjo Law—Vi 

ILL.E,2rOtlc,e27 


Sw Coamcr— Cor STB^CT 

1 **" a hLB, 

P-1*. E, 22 Boat, 189 

ileworement of— \ 

See Mracsirr Smrran Aa\ is. 51. _ 
lLI*.B,Uteorx,170 


— concluded 

— Bea worthiness of— 

Set Bill cr Li css 5 8 W E, 85 

n L.E, 13 Eom, 671 
L Li. JL, 19 Bom, 639 
See Cornu rr-CoTcrruiM Pir-crpm 

[2EL B, O 0,127 

5/e I r mi sea— Dune IriTsisrto 

[5 Moore'* L A„ SSI 
Cor, 6 2 Hyde. 107 


SHIP, AHKE8T OF— 

See moj-fmt .Unit 

p Hyde, 253 

tee Costs -‘non Cnsi-iwiu^ 1 
0«lltlAD*IUlTI 

(X L. It, 17 Cs.lc-.8J 
v.SiLTiCE I, I.. B, 17 Cal3, 6i 
Deposit of secadty with Hsr- 

Bhal -Jpp’ieaUotfor arrert of depotxl «■ a teller 
action— AJm.ralto Cotr 1 Tract ct cfs-Tne 
31 haeiB- b^a trrtrUd la an *etxo pmajrted tj 
tie muter ef the «hip V for dwaitge e»a*rd by * 
raUUam, in which tbe A with her cargo »>' totoij 
loet, dejrwiled wrtb the hlanhal ef the Court teUa 
Goietmnest paper m eemnty to aoiwer the i-egol 
damage m wb.ch the JJ*»u rtleaa/d. The OtjJ 
cf the A bad teen lari red, and on the low thrrra 
the Inraanre Company pud tbe ano-rct «r tie 
piAiry and Itad toted jeoeerdi3|r« »{init the jf a 
rrrpett cf tbe lo» of the eanoa Jltld tbe Cosrt 
had no power to grant an application fcjr the l°” r ' 
ante Company for tbe arrest of the a^enty i“ “i 
Land* o’ the UanhaL bo ai to make It an*w«r*M* U 
tbor action. Tanvw I srrairce Cottrisr * 
“ IfoosBjn.” Is si “JIooiHru.” , 

(15 Bl la B, Ap- 3 

SHIP, KEOISTEBUra OF— 

British ship — 8(ai S $ d riel-, c & 

—Jet X of 1811— Slip Still •• 

A >bip bn2t in a fomga port in India in 1S1 », wtL-3 
the hmito of tbe Company** charter, by fimg’inr, 
and winch oiled under foreign «°t3 1 , 

when it wa* then and thereafter owned by and teh»g*“ 
to Bn tab anb.eet*. mident at Bombay held to « 
enli lied, nnder tbe p-nelamaboa of the Gorernor 
General in Council under 3 ft 4 Tut* **_ « 
and tbe let X of 1SU of tbe Legaiwrf Cocnc3 e 
India, to be rrgutered at Bombay ■■ a Bntah *»P* 
tar the panne of trade within the Em-te o tot 
Company** charter Cunoib t Stoosrt „ 
(4 Moore’s L A, 1‘ 9 

BHIP, SALE OF— 

Set BorroiCEY Bosd , BEL.E, 2-5S 

taja L. B-, 323 

in execntlon of decree 


— Jfercieaf Slipping Ac*. * 
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SHIP SALE OP— continued. 

Jurisdiction f —The transfer of a ship 

«liere a sEip sold in « a form usual in sales m 
the Clerk of ! the C £ lar , luuiug reference to 
execution, nut quue _ = , (_- our t icfused a 

the Merchant Shipping Acts, tlie 

mandamus to °* d |_ v t } ietllcr B a B hip can be sold in 
transfer. Queue, Calcutta Small Cause 

execution ot a dec r« of th C. q£ ^ SffiaU 

Court, and «««i« ««“' ft tlMwfor o£ a ship, sup- 
Cause Court can o e e . f t j lat Court’s 

posing she is saleable, in exec .. S hah Cal 

decree. Is the matter W th S „ 2 63 

iam>£® • . 

— Merchant Ship* 

2 ‘ Z^T^TsS net., c. 68J,s. 3 — Transfer of a 

P'"9 Ac * r J , ’ ij/le — Destruction after agreement 
ship 2 c u {t to reenter purchase-money. The 
1% ’ dtopurchase aship from the plaintiff, 

defendant 0o« £ completed in the manner pre- 

but the Bale ua *ci,5nnWActs. The ship was 

scribed by the ^ pursuance of the agree- 

delivered to the f fouI ,!lered in port owing to 

ssbj.tt 

Chetti Kacooda Mabacayar^ ^ ^ gg5 

Contract beticeen 

3 ” ■ 1 7 •„„/ niid non-British subject as to regis- 

British V ,lje /calcutta-Merchant Shipping Ads, 
tered ship i» Ca'cut iW7 ; Cause Court— 

ss. 53, oo 'g‘ ji Cause Court decree— Form of 
Execution of Sma ota British subject, con- 

transfer uighlubjtct, for the purchase of 

tracted with B, a , . ^ bc , )or t of Calcutta in 

aship wine w “ s £ f a British subject). A and I? 
the name ot o taiso » , ,, bocn British 

«*••* «» “s a r»“i« “» “ 

Set, -4 “*U Stw, 

have himself put on hav0 a change of 

liability to pu rC gj 6 t er under s. 63 of the 

owneislnp noted ijeld further that B not 

Merchant -h'PP 1 '- * on tll0 r <,gi B tcr as owner, and 
having had li mse P & ^ to have a charge of 

not having P"" , 1 53 alu l £ having declined 

ownership , “ t ' towards attaining either of 

to take any further steps twc(jj ^ p ad g ot 

these objects, A to rescind the contract, and to 

possession of the • - P p nrc p a cc-moncv which he 

rceov erback a portion o P^ for tho breach 

had paid, nod nlso to rec o£ SroaU Causes had 

S” "bo ~i» “ W1 


g^IP, SALE OE — concluded. 

! o£ aa ie to the puichaser. A British ship hftviug, in 
1 execution of a decree of the Calcutta Court of Sma 
Causes been sold to a person qualified to be the owner 
of the British ship,— Meld that it was >«* e ®® r y £ j 

*“ riCiSnl Sti,“ fs., 

ks * S. 4 ^: £B 

SHIPMENT. 

Contract for— 


s „ Co«»cr-C«»a»or.» E .» n CO^ 

TRACIS . V ^ ^ jg Rrjm > 15 

I. i. B., 16 Bom., 389 
I. L. B., 17 Bom., 129 
I, L. B.., 18 Bom., 299 
I X,. B., 22 Bom., 189 
I. L. B., 18 Mad., 63 

See Sale or Goon^ ^ ^ „ Bom-> 6 2 
See Svlail Cause Codet ,’ ^'es "eoe 

towns - JUEISMOTIOK— Damages 

BREACH or Contract.^ ^ ^ 

— Meaning of— i 

S e e Evidenoe — Parol Et i?eNCE— 
Varying or Contradicting V nIT >|‘ 
Instruments I. L. E., 17 Bom., 129 


SHIPMENTS. 


Consignment of goods— Bi Us 
/-.Fain timpni ot- — otfee Of 


L Consigning ^ f 

plaintiffs in respect °. f .^fi^wed that there was 
tiffs accepted The plaintiff! s »U< Cr- d “ f dont that 
an agreement between them and the M 

case of shipments m receive the 

the plaintiffs they should at them opt ^ c0 „ s - lgn . 
goods on their ow n account or treat ; th m t j rfend ° n t 
meats on account of the defendan , bi^ Thc dcfcn . 
denied tlicre was anj such of tllc plaintiffs 

dant made several shipments , consignments 

limits, and the plaint .ff^reatedthemascoi s 

on the defendant’s account, selling mem t 

dnnt’s account and forvrar g any ba l aU cc due 

drawing bills cm tbe t « . i *u:ii 8 tbc defendant 

, to them in thc transactions, which bids the act 

i JSSifA 
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EOTPM£NTB~co»e’iitfrf 

account the defendant admitted he bad told the hUl* 
and Merited t! e mo nej for them i they were Jto- 
dneed by the plaintiff*. the acceptor*. JTtla that the 
till* being produced by the aceeptori after doe date, 
Mid the def rodent hiring reeeirej i notice c! du 
honour end no demin 1 for payment of the UHii the 
preiutnplion was that they hid been paid by the 
plaintiff* In exercumg their option of treating 
ihipmtnti m tsreii of their bmite *i on their o«n 
icccrant or M ronngnment* <n account ol the defcn 
dint the plaintiff* were entitled to treat rich ihip* 
meat i parately, and were not compelled to decide on | 
an » tenge of the thipnent* taim all together j 
Sbuikiti r Fxsxtso 6 B E II., 019 

s — BtlU Of lad my I 

fraadalnlly ttyatd— Tttla a/ ndorirei for Talar 
ajamtl boldtr of mate't receipfc wSo in wot pi d 
— The plaintiff* agreed with lh-> defendant A' il to 
purchaae and tbip ro ton on account of K il an 1 
to retain the mate*! receipt! for tb« cotton to ihipped 
unlit the pnrehsie-nicoej #b nld b* paid by k 31 
Under thn agreement the plaintiff* ihipped CO 0 h*lra 
on board the Ttrtta Before the greater part of the 
G 09 biha bad been ihipped and before paying for 
the nne K 31 witho - 1 production of the mate’* 
receipt! induced the matter of the ahip to lign hill* 
Of lading for the and COO bal a and radar* id over 
the MU* of lading for 310 of isrb hale* to / C rf" 
Co , bond fidt endorsee* foe Talne without no* lee la 
a contort between the plaintiff*, bolJrri of the mate’e 
receipt* and / C <fr Ce endorsee! for xidue of the 
hill* of lading of the laid 310 bain, it wai held that 
the plaintiff* were entitled to the powtdon of the 
310 bale* to the delation of J C dr Co Ru*x*x 
Gojtjdbix c Brows . 7 Bom^ O C„ 07 


BlIIl’l’INQ LAW 


*• — Certificates— S«epewic« urea* 

ce!«e*f of nrUJlrafe-Jct 1 of 1 Sj$ » HOI, 202. 
—The local tnbnnalln India, appointed under u. 201 
mid 202 of Act I of 1?53, can impend or cancel the 
Bntuh certificate or a ma*ter or mate, and for that 
poipoM it* report need not be confirmed by the local 
Government. Ex nm IlriiT 1* T n* warns 
or Siia venxr “ J isos " , j TiTaH. 270 

_ a T~ — Collision— CoIImmo <• port— 
JVf J»a7« fS5S-ZwW.f, oftbipftr d*w,j,_ 
The .hip r hating get adrift In a dirk night in con 

Sw ufn”, *¥ Wboar -“* rt " tried to 
anchor her, tut falling to do w a* her cable jammed, 
finally brought her up Inaide the *h p A, which wa* 
TOured off the Howrah aide cf the Bio.hly, thi* 
being fte only berth the T could then aecnrm The 
'?! h “ a r fouled the A. 
her, and banting her to part her cable*, in 
J^umoe of Whieh .he .uttered further i£»ge 
The owner, ofThTa 
,„tU wU *« da “** e *"e The defence 

r“a^,uv PWOTfT ’ U ' b ? certain preean- 

b£5 lil “ accident .that the T, 

»nd that no ^ 

tented tbo fi « — m her part could hate pr*. 

rented the accident. The Tdidnot allege a LabiSj 


Bnirruro law — eontmid 

of any of the re* tel* lubaPjnmlly collided with. Bell 
that liability for damage* rr-nu.fard by 
mU, pr,mi faett, fa the Colliding *«skL That a 
ship in port l< bound to be prepared for web ««?• 
cie* only a* might be expected to arl»e from the rir* 
cnmttanree the knew to unround her, that it a *“P 
i* protected by the port rule* from lublhty for 

•ire only when it ii due fo th* art* or emi»lom of t M 
eiEeUli la charge of her. Utld alio that the ihip i* 
liable for all the cocietjueneca wcaiijced by *a 
accident that nsnltl from any defect in her equip- 
ment or want of cere or ikUl of her crew, *te I* 
Tii* vims or Tn« "TniLim'’ Bottrke, A<h, » 
Hill <n appeal that an aeeidfct to the ette o< • 
ahlp doci not of itaelf alone rrudir her 1 able lot 
damage* for a roHuwn of which It II a remcto eera 
lion ( and that a ihip at anchor la tfcl jeet ihoula 
keep * look-ont, and be ready to takeall rramn^ 
meant for her own mfrty In an emcrv_cn ry 
• Tnaiarr* ” * “ Ass*” Bottrke. A. O. C, c/ 

3 XioWi'y •/'*•/. 

for fault of p*lot — Tort Bain, 18^6 — -let SXlltJ 
j H55 —The iL p 21 ia chaise of » P 11 " 1 {»r* r!S “ 

| harlonr-maiter) when proceeding ami the low ot 
| the ihip I & which wai at anchor, to taka op a clrar 
I mooring, came Into colhaxjn with and iligbtiy ca=J* 
i aged her, and thi* init wa* for the d*m*g» » «“ 
**m«L Both aide, rrlied ca Act XXII of 1*55 and 
th* Port Pule* of 11M, the plaintiff coot™ ding th»t 
the officer la charge wai not inch officer •• the w 
Act and Bole* referred to i and the defendant that he 
wa* The suit wai dumiued with routs. UtlJ tht» 
aihip ii pamd fan* liable fir damagei occaiionoJ 
by a eollmon maltiug from an error la judgment ol 
the officer In charge of her JIilJ alio that a tm«c' 
is exempted from liability for the fault ot * r>ht o 
charge of her,— Brit, where a maiter ll author) «fd jo 
employ a pilot, and u exrmpted from mpcmihuil J ii 
he elect* to do to t and, aeeondly, where the mploj 
meet of a pilot la ecmpuUccy, and th* owner! of J“* 
»e**«l bo employing him are re tiered from rcipotaihi- 
hty for hi* miicoudact i that thilegnlaticn regarding 
the cmploymoit of pilot* and other o$ceri in the pw* 
of Calcutta ii con tamed in Act XXII of lWJ »“■>*“ 
Tort Bale* of 18-Xj that where no l pedal rcquj ti« 
I* made by the port antbontie*, under rule* 3 and i , 
a ihip may more at her discretion In the pert 1 *" 
that it b unlawful, under a 12 of Act XX U of 1833 « 
to moor a tcij. 1 In the port without taxing a rort 
officer oq board to take command of th* ihip. IS *8* 
xiTTrx or tni “ Jlxsarg* “ . Courts. Ad-. 


- Cclltn 


from 

i* 111 nttr—Iarnlmllt aendiat — •The *bip 
? hr mai wai lying a mere bulk, waiting for rrprt* 
when a bore drifted her item foremost up the riW, 
and the ame into cotillion with another ahip. 
negligence was prored against the matter, and the 
aeadent wai held to he Inevitable, and no tod* weie 
decreed on either aide. AlDOOhl KononiS 
c * Thiuti *- Bourke, A<L, — 1 

S. — Jfsriay e««I 

iorboar — Aft XXII o/« 35 — XtyUytact of pilot* 
-Bombay Hatbomr Emlit-L,} Hi on r unit, Wl 
fo carry or i&ow — TKb taking cf a *te»m xemel *b » 
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SHIPPING LA/W — continued. 
trial trip from Mazagon to the sea and back again is 
a moiing of such vessel within the meaning of s. 12 
of Act XXII of 1855. For such a trip, therefore, the 
employment of a pilot is compulsory. Where the 
employment of a pilot is compulsory on board a vessel, 
and such pilot being on board, an accident happens 
through negligence in the management of the vessel, 
it lies upon the owners, in order to exempt themselves 
from liability, to show that the negligence causing 
the accident was that of the pilot. If such negligence 
is partly that of the master or' crew and partly 
that of the pilot, the owners are not exempted from 
liability. If it be proved on the part of the owners 
that the pilot was in fault, and there is no sufficient 
proof that the ^master or crew were also in fault in 
any particular uhich contributed, or may have con- 
tributed, to the accident, tbe owners will have re- 
lieved themselves of the burthen of proof which tbe 
law casts upon them. Rules of Bombay harbour 
with regard to the showing of lights by vessels in 
the harbour considered Independently of special 
regulation or legislation, there is no general obligation 
by maritime law on sailing vessels, either under way 
or at anchor, to carry a light throughout the night, 
although, for tbe sake of avoiding a misfortune, it 
may, under particular circumstances, become their 
duty to carry or show a light. Although that is 
so, yet the Court will go some way to treat the 
dark boat as the wrong-doer; and if a ve-sel be either 
under way or at anchor at night in a channel, fair 
way, or ordinary track or path of other icsseis, 
she is hound by general maritime law either to carry 
or show a light in order to indicate her position when 
other vessels are approaching her, and in sufficient 
iimo to enable them to avoid her. AUxhammad 
Yusup v. Peninsular and Oriental Steam Navi- 
gation Company . . .6 Bom., O. C., 98 

6. Admiralty suit — 

Roth. vessels to blame — Suit for damages by owners 
of cargo — Costs. — The owners of cargo on hoard the 
& sued the owners of the steam-ship A for damages 
resulting from a collision which occurred between the 
JET and the A. The Court found that both vessels 
were to blame for the collision. Held, following the 
English authorities, that the plaintiffs could only 
recover from the defendants half of the damages 
which they had sustained. Held oho, following the 
City of Manchester, 5 J?. 2)., SSI, that in such suit 
each party should bear their own costs, Ooeeeda 
Poonses t. Steam-ship "Sayitbi” 

[I. I,. B,, 10 Bom., 408 

7. — — Damage by ship 

under t cay Colliding with another at anchor 
Durden of justifying — Duly of ship at anchor 
Where a ship under way comes into collision with 
another at anchor iu a proper place, and showing at 
night an anchor light, it is ob\ ions that the burden 
of justifying is heavily cast on the shipbuilder way. 
At the same time there is an obligation on the 
anchored ship to keep a competent watch, to show an 
anchor light, and to do everything to avert a 
collision and lessen tlic damage from it. If, as was 
the case here, the damaged ship is placed in a diffi- 
culty entirely by the erroneous course or conduct of 


SHIPPING LAW —continued. 

the other, and is obliged to take a step on the instant, 
she is entitled to claim from a Court a favourable 
consideration for her action, even if that should 
afterwards appear not to hare been the best possible. 
A steam ship, entering the fairway of a river with 
the tide flowing, collided with the promovent’s tug at 
anchor in a proper place, and showing an anchor light. 
Near the tug was a pilot brig, astern of which the 
steam-ship wanted to round, attempting to pass 
between the tug and the brig. She conld, however, 
have taken a course astern of both. At the approach 
of the steam-ship both the anchored vessels, heading 
against the tide, hove on their anchors, and drifted 
back. The justification set up by the owners of the 
steam-ship was that she was misled by the pilot brig’s 
drifting, the anchor light of the latter having been 
kept up Blame to a third ship, if blame there were, 
was held to be no excnse'for the colliding ship, as 
against the tug’s complaint. The mam charge 
against the tng was that she did not slack awny 
chain ns soon as there was danger, bat hove on her 
anchor. It was found, however, that if the tng were 
already drifting when the collision took place, there 
was no reason to suppose that by slacking away chain 
at the earliest possible moment the collision would 
have hoen averted or lessened in force. On the other 
hand, the facts against the impugnants’ steam-ship 
were : (1) that her course could, without difficulty, 
have been directed so that by going astern of the tug 
from the port side instead of crossing her bows, all 
risk of collision would have been avoided ; (2) that 
there was o want of sufficient look-out on board the 
steam-ship, especially as regarded the tug ; (3) that 
there was possibly also a miscalculation ou the part of 
the steam-ship of the room to pass, with (reference to 
the force and set of the tide. She was accordingly 
alone held to blame, and her owners liable in damages. 
Habit Tog Co. c. Bbitish India Steam Navi- 
gation Co. . - . IL R-, 24 Calc., 827 

[B. R., 24 1. A., 129 
1C.W.N., 329 

8. — Jettison — Right to general 

' average contribution — Right of shippers of jetti- 
soned cargo — Default of master — Right of ship- 
owner — Remedies of shippers — Lien an cargo saved 
in consequence of jettison. — In jettison of part of a 
general cargo, the right of those entitled to contribu- 
tion, and the corresponding obligations of the contri- 
butors, originating in the actual presence of a 
common danger, not in the causes of it, are mutually 
perfected whenever the goods of tome of the shippers 
(not being wrong-doers, or those responsible for the 
latter) have been advisedly sacrificed, and the 
property of others has hern thereby preserved. Such 
exceptions as that recognized where the average loss 
has been occasioned by the ship’s being unseawortby 
[Schloss v. He riot, 14 C. B. (H. S.J, 59], and as 
that made in the refusal of contribution to shippers 
of deck-cargo when jettisoned, arc in truth but limita- 
tions on the above rule, which have been introduced 
from equitable considerations. Where a ship was 
stranded owing to the negligence of her master, and 
thereby ship and cargo were placed in a position of 
such danger as to make it necessary, to jettison part 
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SIGNATU 1LE — continued . 

i Cancellation of— 

See Contract— Alteration or Con- 
tracts— Aiteiution »r the Court. 

• [I. L. R., 3 Bom., 242 

Comparison of— 

Sec Special on Second Appeal— 
Grounds of Atpeal— Evidence, Mode 
of dealing- with Marsh., 322 
[22 W. R., 272 

of Jailor. 

See Citil Procedure Code, 1SS2, s. 87. 

[4B.L. R., O. C., 51 

of Judge. 

See Execution op Deoree -Transfer 
of Decree for Execution and 
Power of Court, etc. 

[I. L. It., 23 Calc., 480 

— of Magistrate, "Warrant with- 
out— 

See Penal Code, s. ISO. 

[I. Is. R., 23 Calc., 896 

! 

of witness to bond. 

See Contract— Alteration of Con- 
tracts — Alteration by Parte. 

[I. B. R.,,7 Bom., 418 
I. Is. R., 12 Calc., 313 
I. L. R., 15 Bom., 44 
I. Ii. R., 15 Mad., 70 

Proof of— 

See Eutdence— C rriu Cases— Misce lla. 
neous Documents— Signature. 

[1 Mad., 164 
I. Ii. R., 11 Bom., 690 
See Etidence Act, s. 73 . 21 W. R., 6 

Sufficiency of — ' 

See Contract— Alteration of Con- 
tracts — alteration by Party. 

[8 B. Is. R., 305 
11 W. R„ 216 

— to Memorandum of Association, 

Effect of — 

See Company — Articles of association 
and Liability of Shareholders. 

(X I,. R , 12 Bom,, 647 
X B. R., 14 Bom., 196 

See Limitation Act, 1877, s. 19 (1871, 
s, 20) — AOKNQVTLr.DC.NrE NT OF DEBTS. 

[I. Ii. R., 1 All., 683 
. I. B. R., 6 Calc., 340 
I." L. R., 3 AIL, 347 

„ 1 Mad., 358 " 

r 13 C. h. R., 112 

I. L. R., 5 Bom., 88, 89 
I. L. B., 5 Calc., 303 
, L. R., 7 I. A., 8 

I. Ii. R., 18 Bom., 686 


SIGNATURE — concluded. 

See Mortgage— Foreclosure— Demand 
and Rotioe of Foreclosure. 

[I. L. R., 16 AIL, 59 

See Practice— Criminal Cases— Signa- 
ture of Magistrate. 

[I. L. R., 6 Mad., 398 
See Warrant of Commitment. 

[I I. R., 6 Mad., 398 
See Cases under Will— Attestation. 

See Will — Execution . 21 W. R., 84 
[I. I. B., 25 Calc., 911 

1 , Signature of Rajah— Title 

without name. - A signature of a Rajah of the ancient 
Nnddca family was held to bo valid, even thongh it 
did not contain the name of any particular individual. 
Gunee Biswas r. Sbeegopal Paul Chowdhey 

[8 W. R., 395 

2. Signature of Magistrate— 

Lithographed stamp of signature. — A Magistrate 
ought not to nse a lithographed stamp of his signature. 
Queen r. Dedar Xcshyo . 14 W. R., Cr„ 81 

SIR LAND. 

Description oft— Entry in revenue 

records, Effect of. — The mere entry in the revenue 
records of land ns sir will not make it sir land. Sir 
land is land which at somo time or other 1ms been 
cultivated by the zamindar himself, and which, al- 
though he may, from time to time, for a season, demise 
to shikmas, he designs to retain as resumable for 
cultivation by himself or his family whenever his 
requirements or convenience may induce him to re- 
sume it. Dudley v. Bukhtoo . 3 N. W., 203 

SLANDER. 

See Defamation I. L. R., 13 Mad., 34 

See Libel . I. L. R., 14 Bom., 97 

See Parties— Adding Parties to Suits 
—Plaintiffs . I. L. R., 1 Mad., 383 

See Bight of Suit —Witness. 

[L L. R„ 15 Calc., 264 
I. L. R., 10 All., 425 

Sec Witness— Civil Cases— Privileges 
of Witnesses. 

[I. L. R., 15 Calc,, 264 
L L. R., 10 AIL, 425 
L L. R., 11 Mad., 477 

of title. 

See Declaratory Decree, Suit foe— 
Declaration of Title. 

[X Is. R., 2 Mad., 65 

1. Action for slander— Misjoin- 

der — Special damage. — An. action for slander can- 
not he brought jointly against several defendants : 
separate actions should he brought against eadh 

12 U 


vol. v 
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SIjA-JN JJEB — COHtlMUfd 

Queer* —Whether words implying you are a drun 

Ur l thief cheat sad the paramour of vonr niter id 
law jem Urtar-1 " app! ed to a Brahmin are action 
able per te w thont allegation of aprcial damage 
Jiuxadbcb Moosbubi • Dooxzbbax Knonia 
[16 B L.B..161 
2 . — 3lt,je,nder- 

Spee at damage —An action for tlander may he 
brought jointly agt nat aeveral defendant. where the 
words tpokeo are not action able per te bnt only 
become ao by reason of the ipenat damage wh cb U 
the malt of the ror joint action of all the defen 
dsnt*. WoozaEBnryim Eibzb e Makoxeb JJo« 
aim 15 B L. XL, 168 note 

e ourteey 1 lit tn pel ho* — The omWloo of a mere 
eonrteiy cannot be taken to be eqolvalent to alander 
ing or libel! ng a man and u not an actionable 
wrong brraaiMi Kumbha IUtabatza PajgA 
Bat r Emm Fazc 1’zdda Oautaha f ixntm 
[3 Mad, 4 

4, Slander and at- 

laull— Spina l damage —Special damage. are n t 
neeiaaary to ba proved la a caae of alander and 
uuol- Hobjzib t Bara Alt 

[W IL, 1894, 303 

6 — — Ferial olmt — 

Hindne—Spee at daman — In a an t between Ma 
dtu in the Bombay mofoasB, damagea may be re- 
ebvered for mere verbal aboae without- preo! of 
actual damage malting therefrom to tba plaintiff. 
Kiiaina nun hiunn r Bainr Battji 

[7 Bom , A. G, 17 

0 — — liar* ogee for e tr- 

ial aim —Damagea carin'* be claimed for mere 
verbal abntea or threatening language. 1‘noot- 
SAI7Z Korn v PAWTX ElSCH 12 W It, ses 

1 Ferial aimer— 

Special damage -While C via giving bta evidence 
in open Court, in a an t of A againat B A v th 
the object of inducing the Jodge to dubel eve Ct 
teatimony nld to the w tnca, that he waa a drarv 
kari J/ald that the word, were actionable w thont 
prtof of apeoal damage. Suixast Eot c Satcoii 
tniBA 30 L. It, 181 

See EazMATH Uooxzuzi r Koxra Kraxosa* 

[18 W It, 83 


[6B.IaB,Ap,89 18 VT It, 84 note 
Easoo Mtxms r IUbcxoou.au Ursula 

pw bI, 1884, 269 
Gbolax Uossto r Hcs Gounro Dasb 

At weuAer [l W It, 19 

“g»VT£v4ougb frequently orep ... 

furnish tand. to repai? her or « W B. 181 

the manner, and the muter beit UB01,n> 
fundi for theie purpose. on the ere. [7 "W It, 259 
owner on the application of the me Clat 
K* “ «**.*• lef J 0>«» »«S« oi [8 W It, 250 
trato under the provisos. of .at San 


BL ATfDEE— cea cf ndtd 

8 Jj'famat on—Jf 

he* tar afeiv •» apietal do may e It *0 elleged— 
Hannan, Dtamre of — The rule of Fnglis* 1 la* 
which ptcblbita, except In certain cam an actk® fx 
damage, for oral defamation vinltaa .penal _U 

alleged being found •i oa no rra wnable baeia, ahnw 
not be adopted by the Court, of British Ind-a. If 
defamatory eapreaacoaare Hard nndcriorh c'recm* 
ataerca aa to mine* In the plaint P rcaRoablc «rT‘ ? 
hetiticn that hia reputation haa been Injured. tea to 
rod ct on him pain cooaf*iorot on anea U if* th* 
plaintiff U entitled to recover damagea without actual 

f roof of loaa lasts red Sam*/*— An action wi3 O'! 

e for vulgar iiuor baity crprraaiooa, bet fw 
malicWs or rnlpable oral defamation an action v 2 
I e. Via Ixll vc damage, aheaild net be awarded, amt 
a distinction abonld be drawn In award ng dsmam 
when the defendant acta from earfleamctv aid wb«e 
ba arta mat etoualy In lb* latter faa* the paistJ 
ia tut tied to foil comp coo Uoa for the pain anffi^d 
and in the former to a anm aaScient to eatailjh 
hla ionormce of the chargee made PllTItlJ r 
Mamas * X. X*. 11-, 8 Mad., 178 


- Cant* af ft *" 


Defamation — ferial alntf — Spmal damege —X 
an it to recover damage* for verbal abnao of a frrcH 
character may be ma atamed wit beet proof of nr*' 
<jnratut damage Isixlioarar H Arras 

[L X*. Ite 72 Csic., i09 

10 Vg Dtfonalf— 

Damn/ee — Contegnenhal damage —A and w 
damagra far defamation of character involving Vw »* 
apccial poail e and Injury to rrputUion will 1 * with* 
out prrof cf aprmal damage lareatl** If****', 
1 L St 6 Mad 173 and Want £a» r Saitoh 
SAaAa 3C L Ea 131 followed. TsittOSTA K*** 
Gnojtr CnciDsabAiH Durr 

ft. I*. IE, 12 Calc, 421 

1L- 


- Comte of ah *•" 
Damage* fur mtnll lore of reputation and m** at 
pain iy tie m* <f tinner language— Sa for I M 
andtlander — Special damage — field by the major 

ity of the Full Bench (Macleax CJ+ MACriii 150 '' 
Bill, and Jzirrai jj^ a hobs, J, djaenlia^) tbit 
the mere nae of abunva and Inaulting lsogoa.e, a^rb 
aa aala (wifc’a brrthcr) baramlada (base born <f 
bastard) »r (pig) baper beta (aon of the father, 
that la. ironieally bastard) apart from defamation, 
1* not actionable irreapeet ve of any apccial damage 
Ftr Obosz J. — A caac 11* the pfraent ahon d U 
decided according to the principle. o( jnatlce equity 
and good conacienee, and therefore it i» bnt jnrt »“ 
ngbt that a peraon thna vilified, wbo bn 
from inanit and mental pain ahonld be entitled to 
maintain an action imepectiTe of any Special damage, 
Gibibb Cut boeb Mrrrra C Jataohiki HajicVhab 

[1. 1^2,28 Calc, 653 

3 C W If . B5l 

BIiAUGHTEH HOUSE. 

See Iiui.ascz — Dbbbs Cbixisas F* 04 ^ 
ursx Coma 7EL.B, 499, 618 
[25 W IL, Cr, 
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SLAUGHTER-HOUSE — concluded. 

1. Offence of using unlicensed 

slaughter-house— Peng. Act Til of 1865, t. 7 
— Sla ughter-hotisc license — Transfer of slaughter- 
house. — Jl was fined by tlie Deputy Magistrate for 
using mi unlicensed shugliter-house. He subse- 
quently gave an ijara or lease to A to carry on the 
business. 11 was prosecuted again for evading the 
law by “slaughtering cattle or allowing cattle to be 
slaughtered ” without a license. He was fined H200 
by the Deputy Magistrate. On appeal to the Ses- 
sions Judge, he was acquitted. On the motion of the 
Municipal Commissioners for a rule to set aside the 
order of the Sessions Judge, it washeld (per Jack- 
soy, J.) that H , by giving a lease to A, had parted 
with his interest, and had ceased to bate any power 
to allow or disallow the slaughtering of cattle ; that 
s. 7 provides penalties only, and does not describe an 
offence or relate to a com iction. It is quite another 
question whether the act itself is an offence irrespec- 
the of s. 7, and whether P could bo dealt with as an 
abettor. Per Mitter, J . (dissenting). — The Judge 
has found that the lease was given by JR with the 
avowed object of continuing the slaughter-honso, and 
admittedly for the express purpose of evading the 
law; the case therefore falls within the express 
words of the section, “or allows cattle to be slaugh- 
tered.” IN THE SCATTER OF THE FETITJON OF THE 

Municitax Commissioners foe the Suburbs of 
Calcutta 

[8 B. L. B„ Ap., 28 : 14 W. R., Cr., 67 

2. Peng. Act Til of 

1865, s. 1— Servant of licensee — Ko person is liable 
to any penalty under s. 1, Bengal Act VII of 1865, 
except a person who, without a license, uses a place or 
building as a elanghter-honse, cither by letting it out 
for such purpose or by employing serinnts and 
others for the purposes of killing cattle therein ; but 
a person who may be the mere servant of a butcher 
killing cattle in a particular Blaughter-house, or a 
butcher resorting accidentally or occasionally to a 
slaughter-house for the pnrposo of killing, and killing 
an ox or sheep there, does not use the place as a 
slaughter-house within the meaning of s. 1, Bengal 
Act VII of 1865. Municipal Commissioners foe 
THE SUBUEBS OF CAECUTTA V. ZAMIR SHAIKH 

[16 w. R., Cr., 4 

3. Notice to licensees of 

slaughter-house— Deny. Act VII of 1665 —The 
length of notice to he given to persons holding li- 
censes for carrying on slaughter-houses under Bengal 
Act VII of 1865 must bo determined in each case 
according to its own particular circumstances. In 

ee Haxdane . . . 6 W. K., Cr., 77 

SLAVERY. 

See Unlawful Compulsion. 

[X. L. R., 19 Calc., 872 

p Act V of 1843 — Mahomedan 

late— Succession— Willa— Emancipated slates.— 
Assuming that, by the willa rule of the Mahomedan 
law, the heirs of the master who emancipates a slave 
are entitled to the property of which the emancipated 

VOL. V 


SLAVERY — continued. 

slave dies possessed to the exclusion of his natural 
heirs, the effect of s. 8, Act V of 1843, which enacts 
“that no poison who may have acquired property 
by inheritance shall bo dispossessed or prevented 
from taking possession thereof on the gronnd that 
the person from whom the property may have been 
rieriv cd was a slave/’ is to abrogate the rule of the 
Mahomedan law, and to secure the snecessioa of the 
heirs of the emancipated slave, as if ho had never 
been a slave. The provisions of the Act apply not 
only where the person whose property is claimed has 
been emancipated after the passing of the Act, hut 
also where he has been emancipated bcfoieits pass- 
ing. The exclusion of the natural heirs of an eman- 
cipated slave in favour of the heirs of his emanci- 
pator is a disability arising out of the status of sla veri- 
similar in its nature to the exclusion, under the 
Mahomedan law, of the natnral heirs of an emanci- 
pated slave by a master or his heirs ; aud since the 
general scope and object of Act V of 1843 is to 
remove all such disabilities, the Civil Courts are 
bonnd, in constructing it, to give it tlie widest reme- 
dial application which its language permits, and can- 
not consequently limit it to those cases only in 
which the person from whom property is inherited 
was a slave at the time of his death, when the words 
of the statute allow of its being applied to the pro- 
perty of any one who had at anj time been a slave. 
UjsruHMN Khan Zia-dx-Nissa Begum 

[L L. E., 3 Bom., 422: 5 C. L. R.. H 
L.B.6I. A., 137 

In the same case, in the Court below, it was hold 
that the effect of Act V of 1843 is to prevent the 
enforcement of any rights which would, if that Act 
had not been passed, have arisen out of the status of 
slavery ; and a suit, bronght by the heir of the 
master of a slave girl, emancipated by and married 
to such master, in his lifetime, to recover, as snch 
heir, property in the hands of persons descended 
from her, is one the cognizance of which is barred by 
s. 2 of tho Act. Ajmuddin Khan r. Zia-unnissa 
Begum ..... 12 Bom., 166 

2. — Spiritual slavery of disciple 

to guru — Act V of 1843 — Agreement to become 
slate. — This was a suit brought in 1881 by tho head 
of an adhinam for declarations that a muth was 
subject to his control ; that be was entitled to appoint 
a manager ; that the present head of the muth was 
not duly appointed, and his nomination by liis 
predecessor was invalid; and for delivery of the 
possession of the moveable and immoveable properties 
of the muth to a nominee of the plaintiff. The claim 
extended also to religious establishments at Benares 
and elsewhere connected with the muth. The muth 
was founded by a member of the adhinam. Many 
previous heads of the muth had agreed to bo 
“slaves ” of the head of tho adhinam, bnt for ov er 
sixty years the head of the adhinam had exercised 
no management over the endowments belonging 
to the muth, and in a suit (compromised) of the year 
1S54 the present pretensions of the adhinam had 
been denied in toto. Held that the agreement of the 
head of the muth to become the “slave” of his guru 
could hare no legal operation since 1843, and that the 

12 u 2 
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4 AVER'S —cone? uied 

verse possession of the defendant from that year 
a fatal to ary claim of the pUmliff under inch 
reement Gmsj SambaSdha PasdabaSas. 
DBI« EANDASAMI TAMBtRi-! 

[Lla.B.,10 Mad., 375 

LAVERY (CRIMINAL CASES) 

L penal Code, a 370— or 

, poling of girl nt a tlon —2, having obtained 
jsaeBsion of D, a girl about eleven years of age, die 
osed of bet to a third person, for nine with intent 
at inch person si onld marry her an 1 such person 
-ceived her with that intent. Held that R could 
ot he convicted of disposing of 1) as a slave nnder 
370 of the Penal Code Q«rea s Si*«ad«r 
?«**«/, J ' IT U6, remarled np«n Empress 
p Inti a r Ram hr in lh B,2 AIL, 723 

2. ■ — Tmliniktdmipptd 

trl ot slave— If knowing a girl has been lid- 
lapped, a person wronefullv confines her, and nb 
lequently detains her as a slai e he is guilty i f two 
icparate offences punishable under the Penal Cod’ 
Slavery is a condition which admits i f decrees and a 
pei«on is treated as a slave if aacther asserts an 
absolute right to restrain his personal libcrtv, an 1 to 
dispose of his labour against his will unless that 
right la conferred by law, as m the case of a parent, 
or guardian, or a jailer Qnn e SixcwnrB 
Buxirtrr . 3N.W,140 


SMALL CAUSE COURT, MOEUSSIL 

— conhoitd 


Oil iy a I soi 


held bound to try tl e accused upon hu commitment 
by the Deputy Magistrate on a charge, nnder a 3"0 
Penal Code, of having detained a woman agsinst her 
will as a slave Queen t FiSMun Alt 

(18 W R.,Cr,73 

— S transferred to A for R2o hu # nghft*‘in < tb« 
person of B. a girl of thirteen year, i„ * flo cu 

Inch the transact on was recorded, fl was 
1 ^ Te *«» purch^a h, « 
>/efd th.t A wu guilty 0 f buying D as a 


° r »- 3,0 of the Penal 


slave within the . „ 

Code Amina r Queen Fmtsiss 

[EL R, 7 Mad., 277 

SMALL CAUSE COURT, MOPUBSru 

arc Col 

1 Law or Ska n Cam* Courts 

8605 

1 Innn „ 

Ommucuz, S(K , 

Dwelling ob Cabbitvo on Brat 

.' rI5, ■ 8eoi 

Accors-c . 

Act XL or 1958 ! . . S 

AltlBVAttv* Z tu „ . _ _ 

ABMTBATION m ' 


Armt Act . 

ATTACHMENT 
Cess 

Cuiu to Property jetted rs 
Eikutiov . . . ■ 

Compensation tor acquisition 
ot Lass 
COVIBACT 

CONTRIBUTION 

COPTBTOHT 

Costs • 

Crops 

CcsTOMABT PaTMEXTS 
Davaoes 

DtCLABATOBT DECESf 

Decree 
Deed 
Dow** 

Endowment . . 

Foreion Judomknt 
GOVERNMENT 
IMMOVEABLE pHOPERTY 

IsTEITlCT 
MAINTENANCE . 

MaRsUOI 
Mesne PEonva 
Milttabt Mrs . 

Motet Iixioaxxt Exacted 
Monet Had and Received 
Mobtoaob 

Moveable PnortarT , 

M no OP AX COMMUaiOKBBS 
Municipal Tax 
Obdib or Civil Coust 
P iBrsEBanir Account 
Prisoners Tsbttmont Act 

PUECHASE MONEY 

Receiver 
F.EOISTBATION Act 
Rent 

Sale proceeds . 

SiLVAOE . 

Tax . 

Titie, Question or , 

Trots . 

TTaocs . , , 

Wronger* Dhteautt 


. 8610 
*6lt 

. sea 


8015 
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8021 

8623 
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SMAXX cause court, mofussil 

— continued. 

Col. 

3. Practice and Procedure . . 8663 

(а) Execution of Decree . . S602 

(б) New Triat.s and K I'Yir.ws . 8664 

(c) Ri-ffbenge to High Court . 866S 

(d) Miscellaneous Cases . . SG69 

See Appeal— Ordtrs. 

[I. X., R„ 11 Mad., ISO 
1. Ii. U., 15 Mnd., 89 
1. X. R., 22 Calc., 734= 
I. L. R., 19 Mad., 391 

See District Judge, Jurisdiction of. 

[I. L. B., 11 Mad., 130 
L X. B , 24 Bom., 310 

Sec Local Government. 

[LIi.R, 9 Mad., 112 

See Res Judicata — Competent Court 
— Small Cause Court Cases. 

See Review— Power to Rrvinw. 

[L X. B., 5 Calc., 099 

See Revision — Cnu Cases — Small 
Cause Court Cases. 

See Cases under Special or Second Ap- 
peal-Small Cause Court Suits. 

See Subordinate Judge, Jurisdiction 
op . . I. L R„ 3 Bom., 219 

[1. L. R,, 8 Bom., 230 
I. Ii. H., 10 Bom., 69 
L L. B„ 9 Bom , 174, 237 
I. L. R., 12 Bom., 31, 486 
I. L. R., 22 Bom., 7 29 
I. L. R„ 14 Bom., 371 

Claim under decree of— 

See Declarator!- Decree, Suit pou — 
Declaration op Titie. 

[LL.E.3 Calc., 612 

Clerk of, Bond for performance 

of duties of— 

See Principal and Sureti— Rights and 
Liabilities op Suuetv. 

[I. 1j. B., 1 All., 87 

— Judge of— 

See Sale in Execution op Decree— Dis- 
tribution of Sale-proceeds. 

[L I,. B„ 3 All., 710 
I. L. B., 9 Bom., 174 
X X. R., 4 Bom., 472 
X L. R,, 15 Mad., 345 
I, L. B , 20 Bom., 377 
X L. R., 16 Bom., 683 
X X. R., 21 Calc., 200 

— — Jurisdiction of— 

See Attachment — Subjects op Attach- 
ment— i-alart. 

[2 B. X. R., A. C., 109 


SMALL CAUSE COURT, MOFUESIX 

— continued. 

See Bengal Rent act, 1S69, s 93. 

[I. X. R., 1 Calc., 183 
See Contempt op Court — Contempts 
Generallt . 2 B. X. R., A. C., 188 
See Snir, Sale or. 

[1 Ind. J ur., 27. S., 263 
2 Ind. Jur., XT. B„ 251 

See Cases under Special or Second 
Appeal— Small Cause Court Suits. 

— Transfer of decree of— 

See Execution op Decree— Transper op 
Decree tor Execution, etc 

[X X. R., 5 Bom., 680 

I. X.R., 8 Bom., 230 
4 Mad., 331 
24 W. R., 151 
3 C. X. R., 558 
14 W. B., 398 
3 C. X. R , 30 
[X X. R., 6 AIL, 247 
I. X. R., 10 Bom., 65 
I. X. R, 18 Bom., 61 

1. LATV OF SMALL CAUSE COURTS, MOFUS- 
SIL. 

1. — Law of Civil Courts— J fatten 

oj contract bettzeen Hindus.— In nil matters of con- 
tract nutl dealing between Hindus, the law applicable 
in Ciiil Courts of the country governs Courts of 
Small Causes Woodot Chand Halder r. Gooroo 
Churn JIojoomdak . . 13 W. R., 148 

2. Rules and orders in Military- 

Code. —Held that the rules and orders in the Mili- 
tary Code are not biuding on a Small Cause Court. 
Raichand Mangal r. Abdulla Amruddin Kotval 

* [5 Bom., A. C., 99 


2. JURISDICTION'. 

3. — . General cases —Act XZoflSGo, 

s. 12 — Act XL II of 1S60, s. 6. —small Cause Courts 
have sole jurisdiction within th-ir local limits, there- 
fore an action for cattle, or the \alue of rattle, can- 
not lie in a Cnil Court having jurisdiction within the 
local limits of a Small Cause Court juri-diction. 
Anonimous . . 2 W. R, S. C. C. Ref., 5 

4. ■ — — Suits cognizable 

by Pillage Munsif under Had. Leg. IV of ISIS, 

s. 5. — A Small Cause Coart had concurrent jurisdic- 

t. on to try suits for a sum not exceeding RIO, 
cognizable by a Village Munsif under s 5, Regula- 
tion IV of 1816. Parasoobama Pillat c. Kama- 
SAiviir alias Coolla RamAsawait . 5 Mad., 45 

3. - — — — — — — Village Courts 

Act (Mad. Act I of 1SS9J, s. 13— Civil Proce- 
dure Code, s. 15 — Jurisdiction of Small Cause 
Courts to hear s » its. cog n izallebg Pillage Munsif- 
—The term "Court of lowest grade” in the Civi[ 
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ST.TA T.T. CAUSE COURT MOFOESIX, 

— coal aatd 

• JEEI’DICTIOX — foal mart 
Procedure Code *.lo re fere only to Court* to which 
the Ct 1 Pnodi e Code t appl cable, and coose- 

S uentl c mall Ciw Court* b**e concurrent ]un* 
ction with Co rt» of % iHage Mnnnf* to hear *u U 
ninth are co<Tu ratio bj the latter MnrtSAW r 
Xuuu ILB, 13 Mud, 145 I 

6 Sn ti cog* talU • 

I# Thclriet J laatf a jarttdiehoa of Smoll Caatt 
Cowrie- A nit eai brought in theSma Tl Cause Court* 
to recover two turns of monev cue cause of artion 
being for money lent and the other for good* 
•old and delivered. The amount of both claim* was 
within the Jurisdiction of the Small Canae Court, but 
the pecuniary claim in each caw »u eogn iabl hy 
the rnrtnct Mans f on the ^msll Cause Court a do 
H li that the '■mall Cause Court bad jurisdiction to 
enterta n the an t. Asrvacutimr Cevt-tt e 
GisaaminaM Airis S hied., 287 

7 — Sm t n't cry* * 

a Me ega art iom» of it dtj ad oat —A n t l* not 
eogniabeb a ^mall Came Court nnles* it u eegn 
tab e by t aa a ’a nut aJ tb* dr fen din u PiBiao- 
t*m LaxB Vin a x r p r aa Ha*ji 

[LL.E,21 Eoa.121 

S* V| t for fm on 

load thtrWtamoantofri cl * ley sad garudif 
horn ,— A «mall Cause Court can try • in t for au 
amount within t* Junad etioo not in bitardinK that 
it • upon a bond the amount of which u beyond t* 
jorudirtion R r*II Ifosxr Dtbia e Ursir 
Hours liooxnuzs 8W R,ClV Het, 0 

^ ‘ T ! I »> Ao Inf at 

aader wl c\ mora lion 1500 a„ poaoUt -That 
jurudkimn of a ‘'mail Cause Court, in a nit on a 
kafculiat for damage, not eiceedmg ESOO is not 
afT«tot became damage* esceeding that um may be 
fiintr. ®^der the same kabuliat. R Hirn , Goran 
finrlSH 3 W B, 8 C C Kef, 14 

W fStadi “ tte “ tn « «' rent 

, XT I * il '?. dnr that amount being snthin 1 . 
f^ d f^ C 7 ton s. h l ; e »We amount fayahle 
^. UR tt * M»««t would U a 
of it. jurisdiction . — H td that the rail waa 

„ M Eirsnas 2 Mad, 440 

on for ,i„_ , /»v Strati 


Complete reu.e ‘ 1 “ T F ? ““ ‘ «' P*r»te and 

faettha forprrr of tSwlV ‘accrued due. The 
..l., «• W “ * 

•i .. «... 


BSIALIj CAUSE COURT U0FCS8H, 
— goat aatd 

2 JURISDICTION— «*f awed. 

Cars biurm 1’nxiT r Arixrtarsit 
Ahehoh 4 Mad, 447 

12 - — A« t for profit 

ofload-Prattrfor ateonal— Qattl on oft tUe— 
The mere fart of a question of title anr-ng does trt 
present a rn t be og ecgn tail* hy a Court of Small 
Causes Dy merely asking In the alterna.ire for an 

I account of the profts, not ecgruaahle by a ®iaall 

| Cause Court ca-not be converted Into toe of a 
different nature \rturis linisim r BltaJi 
Burn E Is. H, 21 Bom, 248 

13. ... ■- .. ■ - Sepom t mski*/ 

act ms «*ei sri/J a Ma at fa gar tdoct on — Sereral 
elaraia, earh of wh h aeparstely u w th n the Small 
Cause Court jurisdiction of a District llucslf msy be 
joined teg ther and f-rm the haais of a »urt In ths 
Small Canse Court As where there was an agree* 
ment that defendant aboalJ occupy land for two 
yea • and del vrr a certain quantity of paddy at fou. 
spteifled periods t unt for rent — Iltld iha. 

j though the plaint ff m cht hare sued for each lustal 
ment of rent as t fell due the aggregate of *uch 
unpaid ins tale ret. should be deemed to be one tsa» 
of action. Cnocsiusea Paur a. Kntasa Vur 
Mimt 4 Mod, 334 

14. Jet XI of ISSo 

—A t IX of IS 50 t M — Cause of act *#. 2> 
tj ay —There u noprovuioa in the Mofurail ‘•maU 
Cause Court* Art (XI of 1 R C5) tmnlar to «. St of the 
Pres deney 'mall Cause Court Art (IX of J8 0) 
wh ch forbid* a plaintiff’s ousting any cause of 
actum for the sale of hrmglog two or mere iu t* la 
the Small Canse Court* of the Presidency U*B 
DaoicniTD r Pi* Sahib lira Jtrra 

[I. I* B, 7 Bom, 134 

15 Fr»i soil Sdrll 

Cn.se Conrlt A t (IX of 1587) a. 23— C nl Proof 
dart Code I 5S6— R a t of tla not art toga ullt If 
Coarlt of Small Carnet. — A ntu none the lf*» » 
*uit enguua le by a Court of c mall Causes because 
that Court may have eiereuedthe diacretion conferred 
on it by a. 23 of the Proreneisl *~mall Cause Court* 
Act, and returned the pla.nl to be presented to a 
Court has ug jun*dirtwjn to determme a question cf 
t tie raised therein Kal Eruina Tagcrt a It **# 
“» • I*a Kkataa, I X. 24 Calc, 657 foUcwed. 
Sana Saasri* r Bin Mo w** Dae 

[XL.lt., 20 AIL, 480 

18 Dwelling or carrying on. 

business — “ Prill ag "—jetaal rtndtact —The 
actual presence of the defendant w thin the jorwdic- 
tica of the Court is rot necessary f he was there 
dwelling at the commencement of the *o t and 
a temporary dwelling is sufficient to give jutudktiOQ 
to* 'mail Cause Court. Asunu Nariiasi r 
PrxirisA Eos* 8 Mad, 101 

17. Partll no — Ceraol 

rtnitneo—Aet XLIt of i860 a 4— Slere casual 
Presence or even residence tot a temporary pu rpoae 
wrttcmt the intention of remain faig, is cot dwelling 
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SMALL CAUSE COURT, MOFUSSIL 

— continued. 

2. JURIS DICTION — continued. 

within the jurisdiction of a Small Cause Court 
within the meaning of s. 4 of Act XLII of I860. 
A person, resided at Coimbatore, but had some culti- 
vated land within the local jurisdiction of Oota- 
caumnd, to. which place he came to answer another 
demand against him. Held that he did not dwell 
within the jnrisdiction of the •Ootacamund Small 
Cause Court. Saminatha PlMAI r. Varibai ATa- 
homkd Ratactan . . . SjMad.j 304 

18. - — — — — Temporary al- 

sence — Dwelling — Act XI of 1805, s. 8 . — Although 
a defendant may he temporarily absent from his 
dwelling-house, yet if he retains the same, he will be 
held to dwell there within the meaning of the Small 
Cause Court Act (XI of 1865). To dwell in a place is 
to have one’s permanent abodo there, Madho Doss 
c. Sita Ram . , . . 3 1ST. VI., 121 

19, Temporary ab- 

sence from imprisonment — Residence. — Temporary 
imprisonment beyond the jurisdiction of a Small 
Cause Court was held not to bar the jurisdiction of 
that Court in. respect of defendants who formerly 
resided within its jurisdiction and whose families con- 
tinued to reside within it, the inference from the 
latter fact being that the defendants lrnd an inten- 
tion of returning to their former place of abode on 
the termination of their imprisonment. Gorar 
Chtodeb Sircar v. Kubnodhab Mooohee 

[7 W.R.,349 

20, Dwelling — Tem- 

porary residence — Attendance at race meeting.— In 
the case of a person attached to a regiment stationed 
at Sbahjchanpore, who had been gazetted to two years' 
furlough in India, served with a summons issued out 
of the Small Cause Court at Meerut whilst attending 
a race meeting at the latter place in respect of a debt 
contracted beyond the jurisdiction of that Court, — 
Held that, if he had not availed himself of furlough, 
hut was only present on short leave at Meernt, be 
was not dwelling within tbo jurisdiction of the 
Meerut Court, or if, having availed himself of 
furlough, he retained his permanent residence at 
Sbahjchanpore, and merely visited Meerut for a few 
days, he was in that case also not dwelling at Meerut, 
but if, having availed himself of furlough and having 
retained no permanent place of residence at Shah- 
jehanpore nor having any permanent place of 
residence elsewhere, he attended the race meeting at 
Meerut with the intention of leaving that place after 
the races and of proceeding elsewhere in the enjoy- 
ment of his f nrlongh, in such case he must bo held to 
have been dwelling at Meerut when the summons was 
served. Mathew v. Tuleoch . 4 If, VI., 25 

21. Residence as do- 

tneslic servant. — A suit is not maintainable at K 
against a defendant who is employed as a domestic 
servant at M, and who is not shown to have any 

mmediato or early intention of returning to X, where 
h is family are continuing to reside ; the word "dwell ” 
in s, 8, Act X of 1865, it being held, must be used in 


SMALT, CAUSE COURT, MOFUSSIL 

— continued. 

2, JURISDICTION — continued. 

the strict sense of actual residence. Pokgasr 
Rabat r. Haciiim , . , 7 W. R., 417 

22. Act XI of 1885, 

s. 8 — Place of dwelling. — A servant residing within 
the jnrisdiction of one Small Cause Court who has a 
family house within the limits of the jurisdiction of 
another Small Cause Court in which his father lives, 
and which he himself occasionally write, does not 
dwell within the local limits of the latter Conrt 
within the meaning of s. 8 of Act XI of 1865, and 
although the cause of action may have arisen there, 
a suit against him will not lie in that Court. Gendu 
Marbari v. Go vine Atm ar A ir . 10 Bom., 409 

23. Suit against wife 

— Husband- not in Jurisdiction. — A suit against a 
woman living under the protection of her husband is 
not cognizable in a Small Cause Court, if at the time 
of the commencement of the suit the hnsband does 
not dwell, nor personally or through a servant or 
agent carry on business or work for gain within the 
local 2imits of the jnrisdiction of the Court. Bow- 
man r. Shawe . . . 10W. R., 240 

24. — Ctnnniiieofl 

agent — Residence — Carrying on business. — A person 
who carries on business at a place by a commission 
agent, to whom he only consigns goods, cannot 
be said to carry on business or personally to work for 
gain within the local limits of a Court where the 
commission agent resides. Gome Mohun Ror ©. 
Pbotat Chbndrr Rot . . II VI. K,, 530 

25. — ^ Act XI of 1865, 

s. 8 — Residence — Zamindari business. — Zamindari 
business 1 b not such business ns is intended by Acts 
XI of 1865, s. 8, and mookhtcars and karpnrdazcs 
carrying it on are not servants or agents within the 
meaning of s. 11. Where zamindars from the 
mofussil come in occasionally to the head-quarters of 
a Small Cause Court to prosecute or defend suits, 
settle business with creditors or for social intercourse 
or medical treatment, and remain in their boat or put 
up at the houses of their mookhtcars and karpur- 
dazes, they cannot be said to have a “lodging” 
within the limits of the Court, such as is intended by 
s. 8, expl. A. Nobin Chuntee c. JBur oda Kant 
Shaba 19 W. R., 341 

Anonxmobs . . . 23 W. R., 223 

20. : Act XI of 1865, 

s. 9 — Suit against Agent of Governor General . — A 
suit against an Agent f o the Governor General, on the 
part of Government, is substantially a suit against 
Government, and ongbt, under s. 9, Act XI of 1865, 
to be brought in a Court baring jnrisdiction at 
the seat of Government. Roopttn Tewabee *. 
Buckie .... 10 VI. H., 142 

27. . Residence in 

Cantonment — Practising in Small Cause Court 
Jurisdiction.— Where a pleader resides within the 
limits of a cantonment, and practises as a pleader 
I within the jnrisdiction of a Small Cause Court, both 
I the Cantonment Magistrate and the Small Cause 
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SMALL CAUSE COURT. MOFDBSEL 

2. JDRISDICTIOX— eoa/.aaed 
Court JudpehsTc concurrent ju tudirtion o r er him to 
the amount* mpeclirely cognizable by them. 
SBATran J miasgib r Mono as 

[4 Rom, A 0,187 


2&— 


— Dtctlltag — Act JJ 


af JSS5 » 8-— The defendant *n officer In a regiment 
It.tioned it Yellure for money due for the 

rent of a house occupied by him at Madraa. While 
absent on leave on medical certificate he rented the 
plaintifPa bouse at Uadm*, where he was raiding it 
the time of the Iretitut on of the mit j but he 
returned to \ tllore prerxxu to the bearing of the 
rent. The Small Came Court Judge of \ ellore held 
that the defeodaut wu dwelling at t ellore it the 
time of the inititntron of the mit within the meaning 
of • 8 Art XI of 1S5S Beld that there wai 
nothing ra print of law to prevent the Jodge from 
affirming tiu junidiction. ht«ncs Siso e Srrmr 
15 Mad, 471 


Defeadoa 


i.y cal of jaratiitUo*— Art XXJII of iSSl, , 4 
~ The proiuiona of • 4 rf Act XXIII of 1561 were 
•PP cable to Conrti of Sma 1 Can«e« i . the tnofninL 
Awrijuii r SlCHABAX J<g«jt5ath 

[6 Bom, A. C, 256 


30 


- Caen of actio* 


— De/eaduaf rtndiag cat at jarmt.rtfo. 

XXIll of 1S61 * 4 -When aVnre of ac£n tZ 
amen wnhin the local jnnadictiou of a Small Canac 
Court, but o e of aevcral defendanu eroded cot of 
inch ]umd.rtion aarrt.on mleht be green, under a 
c* 18 l ’ **>* 8igh Court to lbe 

Sn-ill Canao Court to try «h» « m t Uinrugu 
JacnvAjrnair hiTaa Din 6 Bom., A c7l31 
Moara Bax Moon** T Kabbast* Sura* 

[18 W R.,312 


3L - 


, A '\ JZ.7/ efltfo, 

V ,ra,Ue * Court 


yeiaf oil. 

from tbe limb Court 
Of Small Cinra to entertain a rat 


l^hre ra * l «“ tl “« of <^T«heTw 

gj ™ iwa~S 

liHiriT, Mcruu^ McTTriviui »nm ' 
^ ^ P. M«4, 103 

tehSiS 7 '{iraj^ttxririsu. , C g r J? 

Datnct Court, Sv,c etion of tbe 

Sort itutrf toaS* hrf<\ "h em *h e mit i. 

“ o£i * cr »'«Jun*a 1 c*>u under Act XI 


SMALL CAUSE COURT. MOFU8SH. 

— real laved 

S JCEISDICTIOX— co.'i.acd 
e! 1865, i 8, that a reference to tbe High Court St 
ceceuary AaoTTMor* . 8 Mad, Ap, 10 

33 £vif far * ? » 

ago nut dtftaioah tali go**t liability— Aei XXttl 
oflSSl • 4 —A tnit for debt • gaunt two defen- 
dant* whoae liability wam joint, but one 41 whom at 
the time of fling the plaint wa» neither retidmt cor 
pcrwnally working for gain within tbe limiU of the 
j uni diction, might be tned by a (small Came Court 
within whoic junvLetioa tie ether defendant wu 
rai lent at the time of the commencement of the rut. 
provided an order wit obtained from tbe nigh Com! 
under*. 4 of ArtXXIKef IS!) BcsaU« miil r. 
Croviuirj Pitrai . . 3 Mad, 374 


34.- 


- Jt(*< to 


Ok of partita oat of faritdietioa— Art XI afjVS, 
i 12 — la a aoit brought o i a bond jointly eteeutod 
by the defendant*, one of whom raided In Calcutta, 
and the other within tbe Jnnadirtiou of the Sinn* fl 
Court at Aliporr, — He’d that It wai cognizable by the 
Sinai Came < ourt althc gh the authority of the 
High Court wa* necetiarr before it wit tried, and 
therefore under a 12, Art Xlof 1*85, the Monti f bad 
no jnmdictiou totry the tnit Knona Biisn Sit ml 
v Dm Si a« t>u 

C6B L. R., 719 not* : 14 W, EL, 158 


- Accoxmt—Sut ly goataiUafur 


35.- 

rxettt expt*tei.~ A mit by a gomaebU f r eimi 
ezpeoaca incurred by him orer andabne theainonnt 
of rent* collected by him trae held to be cogmrablcfn 
the Small Came l ourt, notwithrtanding that the 
nature of the defence mij.ht render it nccetrery 
to tnm'igato the accountaof the mehal Pitirwvo 
CnracEB Tor r Sizeoath Ssezvawk 

[7 W.IU 422 


33. Sn< to rrtottr 

halo see of aeeoaat If tekiildor — A *u.t to rivore* 
the balance of nikaii pa pen fnnuihed by defendant 
a bia rapacity of U hill Jar there being an aliigitica 
in the plaint that the defendant verbally promoed to 
pay part of the mm elaimed under the eircumitanere 
mentioned therein, wu held not to b* cogruraUe by 
a < ourt of Small Can are. SsiSBUZDsm Bos* * 
Sbaha l nv3v Onos* 14 Vt. K, 63 

Aee Gust r. Kam Ttrvoo Bboootci 

[10 W. B, 83 

37 ArtXTofSSeS, 

t 6 — Saif for balance dmo oa accoant afrr*ta~ 

A nit few a balance due ou account of reel* reflected 
from tbe plaintiff*? zammdan* by tbe defendinta* 
father acting a* agent of the plaintiff. U a mit in 
which money h claimed u due on a contract wi*hin the 
meinmg of a 6, Act XI of 18. ,5. Where the amount 
Claimed m auch a mit doea not etceed RU» H « 
regmahle by a Small tauae Court notwitbrtaodlng 
it may be neeeamry tj go Into the account* of 
both jartiei to A termine what 1. due JJIZBnU* 
Knncy S*s e Mcdboo Mom Goopta 

[1. 1, K. 1 Calc, 123 ; 24 XY R,478 
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•SMALL cause court, MOEUSSIIi 

— continued. 

2 . JURISDICTION — continued. 

38. Suit against 

guardian and manager of property for rents 
collected hy him — Trustee bound to account. — In a 
•suit to reeor or from tlic gnardiau of a minor and the 
manngor of liis property who lnd granted to himself, 
benami, a farming lease of the minor’s property, 
rents collected hy him for which he did not account, 
— Held that the defendant could rot be considered 
simply as an agent to collect plaintiff’s rents, but was 
bouud ns a trustee to account for the proceeds of the 
property', and that the claim was therefore not cogni- 
zable in a Small Cause Court. Raw Joy Mojoom- 
bau v. Kkdak Narain Rot . 25 W. R., 75 

39. Suit hy principal 

wgainst agent— Question of accounts. -A suit by a 
principal against an agent fur adjustment and inr es- 
tigntion of disputed items of account which could not 
he determined within six weeks, nnd which charged 
the agent with colluding with judgment debtors, was 
held to be properly triable by the Cirit Conrt, nnd 
not by tbe Small Cause Court. Krishna Kinkier 
R or r. Madder Cupnder CiitrcKERiirTTY 

[21 W. R , 263 

40. — Act XL of 1858, s. 3— De- 

fending suit without certificate — A Court of Small 
Causes, constituted under «ct XI of 1SG5, is compe- 
tent, under s. 3, Act XL of 1838, to allow any 
relative of a minor to institute or defend a suit in bis 
behalf without a certificate of administration, where 
it has jurisdiction in relation to the subject-matter of 
the suit. Khanio Bewah c. Nund Raw Rath 

[15 W. R, 369 

41 . — Alternative relief— Act XI 

of I860, s. 6 — In a suit hy A, asking that B might 
he ordered to fill up an cremation or to pay him it 2 5 
as damages for the same, it appeared that there was 
no ground for the first relief sought. Held the suit 
was cognizable by the Court of Small Causes. Nanda 
Kuhae Bakerjek t. Ishan Chandra Banerjee 

[1 33. L. R, A. C., 91 : 10 W. R., 130 

42 . Arbitration — Civil I'rocedure 

Code. s. 327 . — When a matter had been referred to 
arbitration without the mterr entiou of any Court, a 
Small Cause Court in the mofussil had jurisdfi tiou to 
ertertain an application, under e. 327 of Ait VIII of 
1S59, io file the award, presided it related to a debt 
not exceeding the amount cognizable by sucli Court, 
and the defendant resided within its jurisdiction. 
Elam Paeawamck t. Pojaitcilaji 

[1 B. L. R, A. C., 43: 10W.R, 85 

Bridge v. Kdawi Maechabji. Vithal Ahba- 
eam v. Daiabhai Mublidhab . 10 Bom., 54 

GANOArrA t. KAriNAPrA . 5 Mad, 128 

43 . Arbitration 

award — Act XI of 1865, s 6 — Liability onsiny 
under an award. — A liability arising under an award 
is not one of such a nature as to fall within the terms 
■used in the Small l anse t ornrt Act to denote the 


I SMALL CAUSE COURT, MOFUSSIL 

— continued. 

2. JUKISDICTIOK — continued. 
claims cognizable hy such Court. Gcneshee v. 
Chotay Lal . . . . 3 35T. VI., 117 

Dpbjan Singh v. Sibia . .7 N. TV., 329 

44. Pi ovinctal Small 

Cause Courts Act (IX of 1SS7J, sell, II, cl. 21 — 
Civil Procedure Code, ss. 525, 526 — Suit forecorer 
money tin ter an award— Application to file award, 
— A suit to recover a sum of mouei as payable to the 
plaiutiff under an award which was contested was 
filed in a subordinate l ourt on tbe Small Cause side. 
The Subordm iti Judge returned tbe plaint, being of 
opinion tlmt tbe suit was not cognizable by a Court 
of Sn all Causes. The plaint w is then pr sented in 
the Couit of tbe District Munsif as »n ordinal y suit, 
but tbe District Munsif returned it on the ground 

, that the suit was cognizable by a Court of Mnnll 
Causes Held, on reference by the District Judge to 
the High Court, that the suit wns cognizable by a 
Conrt of Small Causes, and accordingly that the order 
made by the Subordinate Judge returning the plaint 
was wrong. Simson v McMasyfr 

[I. L. R, 13 Mad., 344 

45 . Army Act —Army Act (44 

<$* 45 Vi cl, c. 58j, s. 144— Proviso — jurisdiction 
— Suit against a soldier — Execution . — A suit for 
recovery of a debt will lie in a Small Cause Court ns 
a Ciiil Conrt against a soldier in II ei Majesty's 
sen ice up to judgment, under piowso to s. l-i4 of tbe 
Army Act (edat 44 A 45 Viet., c 58), bower cr 
small may bo the amount of the debt. The question 
whether tlie'defendant is a Eoldier or not arises only 
when the plaintiff seeks to execute his decree. 
Kisandas Bpdhmal v. Haleis 

[I. L. R, 10 Bom , 218 

48. Armg Act (44 

(i 45 Yict„ c. 58J, ss. 14S and 151 — Courts of 
Request, their jurisdiction — Court of Small Causes, 
Power of — Construction of s. 151, cl 1, of the 
Army Act. — The Army Act (44 A 45 Vi it., e. 58) 
gives jurisdiction to a Court of Small Causes in all 
actions of debt and personal actions against persons 
subject to military Lw (other than soldiers in the 
regular forces) or er which such Court would ordina- 
rily exercise jurisdiction, and pror ides a Court of 
Requests (s. 148) for those cases only where an action 
of the ralue of K400 or under lias to be biough£ 
against such persons at a place lying beyond the 
jurisdiction of any Mnall Cause Conrt. Held also 
that the words “ within the jurisdiction” in s. 151, 
cl. 1, referred to ‘‘actions,” and not to “persons.” 
Suebb Adi r PeendebgaIt 

[L L. R, 13 Cola, 143 

47. Army Act of 1831, 

ss 144, 151 — Civil Procedure Code, s, 468 — Juris- 
diction of Small Cause Courts oier soldiers —A 
sued a soldier to recover a debt not amounting to, £30. 
Held that the suit wns cognizable by a Court of 
Small Causes. Semlle— The commanding officer of . 
tho defendant was bouud to cause the summons of the 
Small CauRe Court to he serred on him. Mahomed 
r. Aggas . . . L L. R„ 10 Mad., 319 
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— eomti**td 

2 JURISDICTION — «» f i » aed 

48 Attachment— A/fo ehmeit of 

unmartabli properly before JwIjmfKt — A Court 
which cannot attach pnmarDy in execution of its 
decree eannet a'tach id anticipation of it. A Small 
Came Court therefore cannot grant an attachment 
before judgment of immoveable property Mas 

TsajtHi r K«rr ‘tjnHMuta 8 Mad, 91 

49 Cess — Saif to rerorfi* arreort 
«/ ret i — A nut brought to recover arrears of a eras 
u not a nut of the nature cognizable by ''mall Cans* 
Courts. Kasim tile Sbiszi 3 17. TV., 21 

BO AetXUfl S50. 

* «— Saif for tamnian deer ami tetter —The 
plaintiff claimed from the defendants, >■ jo nt decree- 
holders. a fourth ihare of the proceed* r call red bv 
auction-sale threnzh the Court of the llannf of 
certain houses aituate on land enbject to a village 
cnAom whereby a piopnetarr due of the a v ore 
amount was recognized and payable to the zamiudar 
of the said land, The Divwon Perch of the Hi h 
Court bating referred to the Poll Bench the qneitwn 
wht her claims for such lammdan dan or tewt 
“'""of nits cognizable by a Court of 1 
^mall CansM.— ff.jrfby the Full Bench that the c t. m 
a« brought did rca fall aithm aor of the classes of 
nits cognizable by the Courts of "mall Can ms alt/er 
rabble in nrtne of a contract 
Msttr c Boixj> or Emsci 
51 [I- L - B. 1 AIL. 444 

road ten— Rood Cert del ( Deny AH XafdVll 
~ t \ ,11 '?*®7 C °' CT ,nd Public works cc« u 

not a chum few money on a bond or ether contract 
bnt la a elm m mated and made recoverable hv a 
** .nddoca’not 

“ -ActXloflSSo- | 

' — Foyncif lj i„d 


Court, emu* tuted under Act XI of i«r v 1 I 
•Bctsan to decide a suit W,~v. v *"™ 

*P«n*t the tenant torreow thi bj lhe , kn<n ‘ old « 

o.faoui. r-H; I 

63. p. L. 8 Mad, 4 | 

ft- 

entertain a suTh^'^J^'J ^! d 00 l an »<hctioo to' 

h-Vnicnt-fc M?.., J . ». f d f T ^~ bcJ3 5 T *« «t»blish hi* 
‘■OU.bKhW^^ ”, J'W*™* ,n nffn * 
an* under a *° * <’*>“- 

«f the Pro4rt, V fii 1 0, J SS3 * ad ccroTrr tha 

Bait Dues fc? b ' roeceasful dajnaat. 

I'-ftXaB.s.N^lo 10WB,Mj 

wlet^Uel/H 

unsuccessful claimant to 


SMALL CAUSE COUBT, MOFU8SIT. 

— coafnaed. 

2. JURISDICTION— eosfiased 
establ sb hi* right to person*! property and to recover 
the value of the same is not cognizable by a Small 
Cana* Court. Jlooraxzs Gazs* r Praoxrrosoo 
Gossamzs . . . . 13 TV. B, 09 

This latter case Is not to be taken a* extending ih* 
rule laid down m Ram ZM*a Bttrroe V. Kef at Bu- 
rst IB tI,S X ,10, in suits bv uniuixeesfal 
claimants under a. SIC, Act VIII of 18U) PcSJC r. 
Oodoy . . 18 TV. B, 337 

Bee Woomzsji Cnraox* Tos* » Mcncry Hoars 
Sixes* . . 2 W. B-, 41 

and Asosrvors . 2 TV B., S. C. C Kef, 6 
65 — Civil Pncedert 
Code, IS, , — Otrmer to rteoeer morealle properly 
order K5O0 — The p aintiff was owner of moveable 
property attached in Mention of a decree and, 
his claim to such property ha Ting been rejected under 
a. 218 of Art bill of 1859, be brought this sad , 
to recover posiruun Held that the amt was cogniz- 
able by a Hofussil Ceiurt cf Small Causes. Qsirrv— 
Whether the new Civil Procedure Code (Art X et 
I"T7) prerents or allows a suit, like the present, to b« 
brought in a Court of Small Causes. NathpGi* 
stsn r Kursis Uxni . LL. EL, 2 Bom, 305 
58. Sait to ttlablul 

right to property attached safer decree— Jeriiiie- 
ttoa — Cirif Procedart Code JS77,» th3—Acl XI •/ 
1S63, t IS — A suit brought by a defeated claimant, 
under s 2-3 of Art X of 1377, to establish kis 
nght to, and to ttcotct posses* on of, certain moveable 
property attached m eaemtion of a decree «f a Small 
Cause Court if wi‘hin the jurisdiction of, and must 
therefore, under .Act XI qf 1SC5, a 12 be instt* 
luted la, a Small Cause Court GoaBKAS PxMA * 
Kasavdas Bauerrcsnas LL.H.3 Bom^ 179 

57 Attachment of 

more tilt property— Sm,l to ertah/irh rtelf— Cml 
procedar. Code, t SS3 , — A nut under s. 2^3 ®f 
the Civil Procedure Code by a party against whom an 
order under s. 291 has been passed to establab 
hi* nght to moveable pro pert v attached in ezecotioa 
of • decree passed bv a Civil Court and for rich pro- 
perty, the tame being leu than RSOO in value, is n<* 
a nut cognizable In a Court of Small Causes. Bl" 1 
Buxsa » Sni . . I. L. IC, 5 AIL, 462 


- Clot m for per- 
tonal property and to tel aside order duello* 1 *# 

overflow to ite attachment —Jar, rd,ct ton— Act XI 

»f 1SS 5, t C. — A suit to recover moveable propertv 
attached in execntioQ of a decree and damages for it* 
wrongful attachment, and to set aside the order 
disallowing an objection to its attachment. Is not a suit 
cognizable in a Court of ■’mall Came*. HcrzVO 
Las r Basrsra »n . L L. E, 4 AH, 418 


59.- 


>of 


r>3ht lopr„^ a 
— A nut cn the w f of 


- Sntf.rperrin- 

properfy — Sntt to trtallul rtall—Ctnl Procedure 
Codc.t SS 3— Act XIe/lS6i.t S— A perom who 
had claimed moveable property attached in neeuboa 
of a decree as his own. and whose claim had been 
investigated and disallowed under ss. 278 to 231 of the 
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— continued, 

2. JURISDICTION— continued. 

Civil Procedure Code, sued, the property being under 
nttnclmient, the decree-holder and the judgment-debtor 
in a Court of Small Causes for tlie property or its 
value. Held tint the suit could not properly be 
regarded ns n suit "for personal property or for the 
value of sneh property ” within the meaning of s. 6 of 
Act XI of 1865, but must be regarded ns a suit 
to establish the plaintiff's right, in the sense of r. 283 
of tho Civ il Procedure Code, inasmuch ns the plaintiff 
could not recover the property without clearing out of 
his way the order of attachment, which ho could only 
do by establishing hi- right in the senso of s. 283, and 
therefore the suit uns not one cognizable in a Court of 
Small Causes Jonah tatnmal v. Yithenadien, 5 Mad., 
191; Kmideme Home Booche Hindoo \. Raioo 
Lutchmeepaty Hatdoo, 8 Mad., 86; Gordhan Pema 
V. Rasandas Balmithtindas, I. L. R„ 8 Bom., 170 ; 
Chhaqanlal Xagardas V. Jeshan Ran Dnl suhhrnm, 
J. L. R., 4 Bom., 503; Balkrishna v. Kisansingh, 
P. L. R , 4 Bom., 505 note , and Radha Kishen v. 
Chotey Ball, 3 27, TV., 155, dissented from. Godha 
c. Naik Ram . . . L L. R., 7 All., 152 

00. Suit to recoier 

moveable property wrongly attached — Suit to set 
aside order of Mttnstf — A suit brought by an owner 
to recover moveable property of which he Ins been 
dispossessed by an attachment order may, when the 
value of the propel ty is less than R500, be maintained 
in a Court of Small Causes, it being a suit for 
personal property. A suit "to have sold by auction 
certain property in respect of which the plaintiff 
obtained a-detree for a right of lien,” and abo " to 
set aside the miscellaneous order passed by the Mntisif," 
is not cognizable by a Court of Small Causes Radha 
Kishen « Chotey Dale . . 3 N. “W., 155 

Baemokhnd v. Lekhraj . 3 W. VI., 158 note 

6L Suit to establish 

right to personal property seized in execution of 
decree. — A suit to establish the plaintiff’s right to 
the exclusive possession of personal property , of which 
the plaintiff and her husband had been dispossessed by 
actual seizure in execution of a decree against the 
plaintiff’s husband, is cognizable by a Small Cause 
Court. Janakiammar v. Yiihenadien 

[5 Mad., 191. 

02. — Act XI of 1S65, 

s. 6 — Suit as to title to property taken in execution. 
— A suit brought by a decree-holder to have it de- 
cided whether moveable property taken in execution 
is or is not the property of bis judgment-debtor is 
not a suit cognizable by a Court of Small Causes. 
Jethaehai Bhaichand v. Bai Lakhtt 

[6 Bom., A. C., 27 

03. Personal pro- 

perty — Suit by decree-holder. — A suit by a decree- 
holder to establish his right to attach and sell mov e- 
ahla property as belonging to his judgment debtor 
is not a suit for personal property within the meaning 
of s. G of Act XI of 1S65, and a mofnssil Court of 
Small Causes has no jurisdiction to entertain it, even 


SMALL CAUSE COURT, MOEUSSIL 

— continued. 

2. JURISDICTION — continued. 
though the value of the property be such as to fall 
within its pecuniary limit. Chhagaxrae Nagardas 

V. JESHAN RAV DAESTTKItRAM 

[X. L. R„ 4 Bom., 603 

Barer i S eva r Kisansing 

[I. L. R., 4 Bom., 605 note 

84, Suit by owner 

for personal property — The defendant, who was a 
farmer of revenue, attached a buffalo for arrears due 
from a third party. In a suit brought by the plain- 
tiff fora declaration that the defendant was not en- 
titled to attach tho buffalo, — Held that the suit 
should be filed in the Court of Small Causes, inasmuch 
as it w as a suit by the owner to recov or personal pro- 
perty, and fell within the ruling in Chhaganlal 
Xagardas v. Jeshan Rav Dnlsukhram, J. L. R., 4 
Bom , 503. Pagi Pabtap Hamir t\ Varajeae 
Mhichand . . , I. L. R., 8 Bom., 269 

05. Suit to declare 

moveable property not liable to attachment — Civil 
Procedure Code, 1S8S, s. 283 . — Certain moveable 
property having been attached in exeentionof a Small 
Cause decree passed by the Court of a Subordinate 
Judge, a claim thereto was preferred by 31 and 
rejected. Af then brought a suit in the District 
Munsif’s Court for a declaration that the property was 
his and was not liable to be sold in execution. The 
suit was dismissed on the ground that it was cogniz- 
able by a Court of Small Causes. Held that iff was 
not bound to sue for recovery of the property, and 
that the suit was not cognizable by a Small Cause 
Court constituted under Act XI of 1865 Mahomed 
Kota r. Kashi . , I. L. R., 9 Mad., 208 

66. Cinl Procedure 

Code (Act X of 1877), ss. 280, 281, and 283 — Goods 
sold under execution — S. 2 t 3 of the Civil Procedure 
Code enables a party, against whom an order has been 
made in execution proceedings, to bring a suit to 
establish bis rights, whatever they may bo; but it says 
notliiug as to the nature of the suit or the Court in 
which it is to be brought. Whether the party is 
to sue in the Civil Court or in the Small Cause Conrt 
depends entirely upon the nature of the claim and the 
right which is sought to bo enforced. Where goods 
have been illegally seized and sold in execution, 
a suit by the owner thereof against the purchaser for 
the goods or thi ir value will lie in a Small Cause 
Court, if the value of the goods is within the amount 
limited by law for tho jurisdiction of such Court; but 
if the plaintiff makes tho decree-holder and the judg- 
ment-debtor parties to tho suit and requires a 
declaration of bis right to the property, such a suit 
will not lie in the Small Cause Conrt. Siriuoo 
Nabain Singh r. Mudden Aeey. Natabar Nahdi 
r. Kaeidass Paei 

[L L. R., 7 Calc., 608: 0 C. L. R., & 

87. — — — — ■ — Sint for value of 

sheep wrongly attached and sold in execution of de- 
cree. — Where plaintiffs’ sheep bad been attached in- 
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SMALL CAUSE COURT. MOFU6SIL 

2 JLBIM1ICTION coViaMT. 
aatllfactxm of a decree »gsio»t ft third y-arty »n t the 
ffiwid dt fcnduit bad purrhanmt the pnprr*y ftt ibt 
t nit *alr Uti i that • amt merely to rrcure r the 
•hup or th ir taloe U eognicable by a 'mail Caoae 


m»^/* m if in irmlm — (if / Pntaitrt Coda 
f.itl MT of IS«*y n 37S-2*3~Altarlmta» of 

*cr«r orootrlt ta ere alia, of dtmn ollatard It 


-■-** froftrlj 

diftrtal crouton — Claim m.xst .a c,e tail j a 
•Hat ltd prof trig aadts a. S7S~Otdt- Mfi aafrr 
• 2S1— *n.l la tlaimitl laaih'l.tl rigkr The 
firrt »od khu 1 defendant# obtained ■ decree U aait 
>0. 1Mb of IS i? iplitt I! df*mwl a. the owner of 
the l\ah»l»a Mill!, mil I alUrled prof* ft} on the 
mill pnmUn Tmlie other ere.lt.ri a Do beon.bt 
tn-ilte other 11‘nil.r rilUn to Lumd decreet .ftftimt 
-©•her pervria oho w.re alio diamlxd u onnert of 
tl e ttahalau Mill. an 1 attache.) the a»u.e properly. 
In ii.it \ i. 1 >|S of 1 ‘ >7 H 1/ (thr prrtent | la ntiff j, 
md r i. k of (hr Ci it To endure Cole, claimed the 
property Hi. claim waa liml owrj.and he aaiordmd 
to n»g ft .nit •» drr . 2*3 No claim or order -a. 
ffia r m the ea>e of the i ILct twilre anita. p 11 oo* 
mfd in tortqvcc of the alote order to rreoter Lit 
propirty and be included aa dctrrdanti not inertly 
lliou difiniinti (W 1 and J) who had teen fbii 
tiffa it, .alt No. ISIS of 1*97, tot al» tb-ai «ho 
had been plaintiff, in tb. l.ete, ether amt,, and who 
had attached the prepay In election of tbnr 
derrtift It .11 obj.ctid that no rait v 

to ^“SclXriXt'ucW*. 1 .!^ 

sxrJt'S. •' i" " :• »”'■ 

wh admitting Claimed by the pUinttff 

c“ * d rij t r a " , a,” CT R -“° Court of 'mall 
i. an ca Had Jana 'action the plaintiff an mt.ttct * , 

rr h “ cubi T »«« 

Sa.o.aK.,. L L. IL. 23 Boa. 268 

• V 11, ,( c.« -l..d {STAff'™ 

^ *r'lnirtd under the Land Ac^OMdloQ^Ut 
LL' W of th * Fart Conit Pa 1„T .£ 

■the Ibrtrv-t w,nTd *t H ^ r 7** t,oa - «“* 

- ■‘■^'JSaTSKSSJS; 


SHALL CAUSE COURT, KOFUEStt 

2. JUtIbDICTtOV-ee.(fa«e/. 

Die* riel l/nmif hating beta rorffrored on appeal, tie 
onioccmfsl claimant preferred * prtltajo to tte 
High Court on Dr a. CIS. UtU IVefdnr* Cole. 

lit Id that t< c lalctj trader rail wu »l i’-S tie 

jurladictifln if • IVorlntiftl tnill lilK fmrt.asl 
»u r»-htly 1 rent It cm tha tr«rui»ry i"hj tf lii 
D^triet Dora Ti Loart. «ad e ■ca«iii«jt!y, ahere tie 
p.titmrr’i remedy wai by may of »-fond appi'h 
the pi tit am fuere»Ulon»»erot»d«clai'blc liocnii 

JUar e.\ iii.k liur . LL.JL,20 

70. Contract— ‘a./ /u freed tf 

toatrar! ca /ail trt to rtjtiftt —X eo't ta ntrait 
money {-alia* tha price of lanJ in cnci*cr,5rcw cf 
»rr4 r*» f»I ere to complete the bargain fcy rc,-it.iv- 
tkm of lie deed of aale L mamtal nolle ia ft 
of Small Can ict. Lieg anb«*anUal!y ft Mlt forlr*ftii 
of co-tract for aale of 1»5<L ClUlOO KB*» »■ 
l'OOk>Aaori> . . BW.ll.W 

7L Sail Jar m/m »/ 

prirff.ee a A fend aadtr coa'mef.— ft h'r» ft cahi- 

• rntor 1. ft mere rnact of the landlord, a »’t W 

damagta wi 1 lie apalj.l him la the Soil C «M 
Lourt If the eulilrctor le ft tn>»nt ta wl«B W* 
Ian 11 Td hae anh lrt the land, a « t fee «« laJO/ 
meot of bn contract ty tha tenant will «* Iw •» l!l * 
Scull tanar Coart. but In the ISeretiaeConrt) aairt 
Ael X cf 1'ID •-1IUITB DrtTe Dwiit Djat* 
u* 2W.E,RC,C.ncI,2 

72. Sail for pajaual 

•* kiad.—A tall t» reroecr ft quantity rf rt* or > » 
talua II SCO) in rrtnrn for aoxae pfclJj «hMb had 
hero taken by the drfindanl on ler co-tract rat 

to he eognUat-U by the Small C.cue Cunrt *l.tia til 
jDfftasgcf Art TXIII of 1*61. » 27 Don 
r sot'ftjo Dcti Scaoaa . 23 W. 11,859 

73. - - triad, aa 

lialmly far family Jtll,— The manager of ft lluw® 
family, lalirg lertowrd money for • proper 

0 (Ternary porjoae, - Lu aoo'a ourrugr,— pare ft tend 

to aerure the debt, lltli that ft anlt agalnat W* 
father »nd »a to ree rrr the money lent wa»ccfoi- 
table by ft Court of fcmall Canaca under Art A I o’ 
1 So 5. Ten. Ka*crr«. Pat.1 e Viei**»»; 
Titi.1 . . . I. L. It., G MkJ, S"' 

• 74. — i.,f ejaitii .<*' 

«• a.du. d,d Jam,!, to ea/.ece dilt lacaireni 
Jatktr —A amt agamat the nadirklcd a nl ®» * 
deetftaed Hindu fuhtr to enforce payment of a call 
laenrred by the latter la within the jnrliJictLra of » 
Sa*U Canac Court, and that jorlad" ctioa u tot on»'ed 
by a pica that the debt waa contracted for immoral 

pnrpoaca Gotu Kbistji S^t.i r. 

[U.U.4 Mad-, 236 
75. Ci ft PrvrrJtta 

Coda, a 5S5 — Mafaanl St-all Caata CoarltA'I 
afpiesj.a. 6-ba.f agamt, oat of m-U dtUaf. 

om a load Cf rented It falktr, mot eofat.all* *J 
Small Caato Co.rl-JUada Uw-l.oidd 1 <»'>* 
fordalt of fie lay Jalitr — In • amt npon » “® a 
eiecnted by a Hindi, the plaintiff made the debtor a 
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— continued. 

2 J UIUSDICTION — continued. 
sons defendants along with their father, and a decree 
was passed against the father and sons jointly for 
pay meat of the debt. Held In the Full Bench that 
the suit ns egainst the sons was not a suit of the 
nature cognisable in a Court of Small Causes within 
the meaning of s, 5SG of the Code of Chil Procedure. 
Held further by the Divisional Bench that the decree 
against the sons was bad Nabasikg c. Srm v 

[L Xi. R., 12 Mod., 139 

76. Share of trees cut 

by tenants — Second appeal . — A suit by a zautindar 
for one-fourth of the price of trees cut by tenants is, 
when based upon contract, one of the nature cogni- 
zable in a Court of Small Causes, and consequently , 
where the amount claimed is under fire hundred 
rupees, i»o second appeal lies in such a s lit. The 
principle laid down in Xanlu \ . JfJoai d of Iteienuc, 
I. L 11. 1 All, 444, followed. Haim Si kg it c. 
I Amro Siaon , . L E.R., 2 All., 905 

77. Suit for share of 

ptodnee of trees - Landlord and tenant — IFajtb- 
itl-ttrz — Jurisdiction of Iterenue Court — Second 
appeal — A suit by a landholder against a tenant for 
R130, being the value of a moiety of the produce of 
a grave ofmanpo trees held by such tenant, snch 
amount being claimed in virtue of an agreement 
recorded in the wnj ib-nl urz, and not in virtue of any 
custom or right is not coguizablo in the Revenue 
Court, but is cogmzablo in a Court of Small Canses, 
and consequently no second appeal in the suit wilt 
lie. Sabkaic 1 ewaiei t Sakika Bibi 

[I. Xi. R., 3 All, 37 

78. Act X of 1659, 

s. 10 — Suit for share of value of crops . — The plain- 
tiff as burghndar, to whom the defendant bad sub-let 
liis jotc land, for the purpose of raising crops of 
kalat, under a contract to share the produce between 
themselves, sought to recover from the defe, dant 
H7-14- as the value of his share of the crop-, which he 
(the defendant) appropriated to his ow n nse. The 
defendant denied the existence of any such contract, 
and co , tended that an action of this nature would lie 
only’ in the Revenue Court, and not in the Small 
Cause Court. Held that the plaintiff's claim was 
not one for a sum exacted in excess of rent within 
the meaning of s. 10 of Act X of 1S59, and conse- 
quently the suit w ould lie in the Small Cause Court 
Gabibuela Pabawanick v. Fakir Mahomed Koi,tr 

[1 B. 1,. R , S. AT., 13 : 10 W. R., 203 

79. - — Suit on contract. 

— Plaintiffs, ba\ ing obtained a snm from defendants 
ou a bond, let certain land to them in ijara for a term 
of years on condition that the latter, after realizing 
rents from thcriyats, would give credit on account of 
interest on the said bond, pay rent due to plaintiff’s 
landlord, and pay tbe balaucc to plaintiffs. Having 
failed in the engagements, defendants were sued in 
the Small Cause Court. Held that the suit was a 
suit on a contract, and was cogmzablo by the Small 
Cause Court Nobin Ceukdee Vodbo Kebab 
Rate Ciujckebbette . . 16 W. R,, 228 


SMAIX CAUSE COURT, MOFUSSEG 

— continued. 

2. JURISDICTION — continued. 

80. — — ■ — Suit against co- 

contractor — Suit for money due on a contract . — 
Plaintiff, defendant, and another party had jointly 
and separately contracted with Government to do 
certain work, depositing security and stipulating that 
a percentage upon the north of the work done should 
be retained in tbe hands of Government to meet the 
contingency of the Government incurring expense in 
case of failure on the part of the contractors. The 
contract was completed by one of the contractors, 
who received the amount wuich had been deducted as 
above, and gave a joint receipt for tbe same. Meld 
that there was nothing in law to prevent plaiutiff 
from recov cring from defendant his share of the said 
amount Such a suit was not one for money due on 
a contract, andwas not cognizable by a Small Crave 
Court. X ARAIK Doss v. Rasi Cooitar Mttek 

[15 W. R„ 513 

81. Act XI of 1S65, 

s. 6 — Contract, Suit on. — Tbe word “contract ” in 
s. G, Act XI of 1SG5, was intended to include a 6uit to 
recover money received by tbe defendant to a shaie of 
which the plaintiff is entitled ; tbe foundation of the 
claim being that tbe defendant, w itb regard to the 
portion of the money which belonged to tlio plaintiff, 
received it for, and on behalf of, the plaintiff, upon 
an implied contract to pay it over to 1dm Scmcttr 
Labe Pattuck Gxawae r. Baji Kaefe Dearie 

[18 W. R , 104 

82. — — - Suit to recover 

share in tarshasam — Claim on implied contract — 
Suit to recover a share in a varshasan payable by tbe 
Gaekw arts Gov ernment and i eceiv ed by the defendant 
ns the eldest member of the original grantee’s family 
is cognizable by a Court of Small Causes in tbe 
mofussil, the claim being one on an implied contract, 
rir, a contract, Ih tbe defendant, to pay to tbe 
plaintiff monev recciv cd by tbe defendant to tbe use 
of tbe plaintiff. Sunlcur Lall Pattuclc Oyawal v. 
Mam Kalec L>h until, 18 W. M., 104, follow ed. Xeshav 
Mhnt v. Bhaqirlhi Bat, 3 Bom,, A- C ,75, overruled. 
Ratak Seaskae Revasiiakkar v. Gubar Shakkar 
Laeseakkar ... .10. Bom., 21 

See BmxntAV Jiyaji r. Beheeav Goyikp 

[11 Bom., 194 

83. Suit to recover 

share of annual allowance. — Asnit to recovera share 
of arrears of a varsbas in or annual allowance paid 
bv the Gaekw ar of Baroda to the defendant, in which 
tbe plaintiff alleged be was entitled to a third ►hare, is 
maintainable in a Court of Small Causes Ratak- 
shaxkar Reya- Shake ‘ jt r. Gueabshakkar Lab- 
seakkae ... 4. Bom., A. C., 173 

84. — Act XI of 1565, 

s. 6 — Suit to recover arrears of annuity from 
endowed property — In a suit by a widow of oue 
of the descendants of the grantee of a ynrsliasau or 
animal allowance paid from the Gov el-nment treasury 
for the performance of religious service in a Hindu 
temple to recover arrears due to her husband’s branch 



DIGEST OF CASES. 


{ SG20 ) 


SMALT. CAUSE COURT. MOFUSSIL ' S MAT. T. CAUSE COURT, MOFDBSIL 


2. JUEI'DICTION— CDn'miKi. 2. J t’EI S D I CTIOK — «« a '■ aaerf. 


of the familr from anrther descendant who had re 
cured t e whcle (tipeod — Held that thia su cot a I 
•crt for money due on a contract tr ‘for personal 1 
property n rtherwtre ’ within the meaning of i 6 of I 
Art SI of ISGo cognizable by a Covrtof Small Cause* 1 
in the trofeud EiaaaniHaT a FsioiiTatBit 

13 Bom , A.C.75 
83 Ml XI of ms 

t 6—Soitfor noicy lamaed ly arrant on under, 
r'andma it mould le repaid ly maefer — A aerT»nt 
borrowed on account of his ir-s«‘cr a ram of money 
•which «« partly epent in satisfaction of hu master'* 
debt ard partly taken by the latter and ipent for hu 
own jn rale pup-are. So re-paymen* haring been 
made bv the mae-er the leaden took out a decree 
agaioit the rervant who then rned the mister to re* 
cover the moner Held that there «a< a legal prr 
■ampt-on t at the money »u adrinced on accost t of 
the defendant on the undemanding that it wonld be 
repaid end that the acton w.i one f t debt within 
the meaning of a 6 of the «manCau« Court* Act XI 
of Ho* Lais Mown Dnu r Rajakim Sibca« 
[15 W Ih, 83 

f® c r, Act XI of 1S65 

M 6— Self for money on implied contract — Piairbff 
t ok a lea*e from defendant and a bakiial Kttiar 
forth a certain ram (R473-10) », dne 1 from the 
tenant* oo »«oant of rent, and on the faith of the 
lakiju paid that ram to the defendant He then raed 
the tenant* for the *ame, and wa* met with rt-a, 
other ot payment to the defendant erof payment, h, 
alignment for the defendant’* Ahta. lle'ther- 
pendant forarafoni Held ttuhe^aTfo 
mirney doe under an implied contract for the repay. 

Wti r 1 * ?“ “ dt f E50 ° “d Cffgn liable bVL 
fem^l Can«e Court under Art XI c f a C, elf A 
WrzxMUnucx brncaa r \n-anrPtxi D»e, 

[18 W IC, 48-1 


87 


*i ■ auUSSil 1 liT" ‘±rr"‘ 

M «n! Lf n » SiSa “c£i P™ “ 

lloom™. Comoo 

[2C LE.3 


Art, 


»nS3s£=3SsS5 

her .We »nw!! “ lamtardar q mpwt of 
•hratunani 1878, 

» nit by i a«^U ^ "corded a. proprietor I„ 

AiommtliLad^lfJfT 0 ?" Hr °‘ *"“« the 

on account of revenue in rejpert 


of *ucb ahare for the penod between Janaary 1*74 
and February 1S73, — Held that the (nit w« one it 
damarea trader a. 70 of Act IX of 1872 wlthm the 
meaning of a 6 of Act XI of lM>S,and arcortiBgiy 
of the nature cr^uiiable in a Court of Small Caure*. 
and no recond appeal ui the nut would 1 e \itj 
Psisin r IUuhAtn . 1. 1*. It, 3 AIL,e9 

88 J’oyweaf (/ 

rereaae ly a perron for auotlrr—S* (for reimlane- 
mrnt — A nut hy the proprietor of on* Tiltace ato 
ha* been compelled to pay the rerenae payable hr the 
proprietor of ano'ber village for reimbursement It, 
where the amount of inch payment does cot tiered 
RIOo, a *ait of the nature copniiahle la a Jtcfr-iid 
Court of Small Causes. d all rraead r, BaiJ AlU, 
I L. R„ 3 Alt, 66. followed. Qrrcs HmtSr 
Ann IIiiiv , . EL.E^4AI1,W4 

80 — ' Ee'ahone reiem- 

ll,mj contract -Act IX of 1872 (Contract Act). 
*» 69, 70 — Payment of land revenue — Act XI of 
1683, * 6 — The plaintiff, purchased land btlotgmg to 
tie defendant at an nccution-nlc.at which it wa* oofi 
fed that arrears cf revenue were doe la reepect cf th« 
lani The plainttff* paid meb arrears. and al*o the 
a mar* which had accrued la the period bet were the 
•ale and the date the plaintiff* obtained ro.rev.oa. 
They then nied the defendant in the Mansifs Ccurt 
to recover th* amount they laid paid. Held that, 
with reference to the principle laid Awn in Sail 
I"ra tad x Bmj A all LLP, 3 All , 66, the wA 
•benld hare been instituted in the Court of Small 
Caere*. Ik th* Kama cr tri tutitiok ot AU 
Razhae . . EE.K.,4 All. 153 

01. -CoolroetAet 

fIX of 1972).,, 69, 70— Small Came Court Art 
(XI ofl^S5J,e 6 — Calm rent — 1m plied contract . — 
The plaintiff, a pa re ha* cr in er erotica of a petal 
right, tronphl a nut m a Jluaur* Court to recover 
from tl e defendant, a firmer bolder of th? patnl right, 
a nun of money which the had been ewnpeFed to pay 
to the aatcindar for rent which had accrued dse prxr 
to the date of her porch are The Xlunuf gave the 
plaintiff a decree, which, howerer, on appeal to the 
Dutnct Judge, wa* revered. On appeal to the High 
Court,— Held that, aeiuming the unit to Le Indepen- 
dently of any expreaa procure, it «a> one cowuavile 
by a Court of ‘■mall Cause*, and no appeal wonld 
therefore Le Eombnz Ckdlanaeo r. Ifvt.iooeeodn* 
Paul Ciovdhrx B Z. ff , Sop r 0 l.673 • 7 fl T R- 
377, dutmguulrd. Case* falling withm the prow 
r«o* cf h. 69 and 70 of the Contract Act are «gn> 
cable by a Court of Small Can re* under a C of Act 
XI of 1^65. flail rnuad v Bay Batl.I B.B-e 
3 All, 66 approved. Ksunvo Kiuux CeoW- 
BHUA3I a. Gori Mohtk Ghos* Dim „ 

[UL-IL,15 Calc, 653 

82. ■ . - - Prcnanal Small 

Came C carle Act eel II, art, tt—Cirtl Proctdn’e 
Code,t 6S6 — Smtfor tontnloUon — J ei*t property 
—Suit retaimy to eontraet— Contract Art, e 69 
— Lands of which part belonged to the pUratriTi erJ 
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SMAT.T. CAUSE COURT, MOFUSSIX 

— continued. 

2. JURISDICTION — continued. 
part to tlio defendant were corn priced in n poitah 
■which ran in the names of the plaintiffs and anotlicr. 
The defendant’s sliarc of tbe assessment fell into 
arrear and was collected from tbe plaintiffs, who now 
soed to recover ii200, being tbe amount so paid to- 
gether with interest. Held the suit was of a nature 
cognizable by a Court of Small Causes, and there tore 
no second appealing. Krishna Kamini Chotcdhrani 
v. Gopi Utahan Ghost 11 a era. I. L. !!•> 15 Cate., 
652, followed. Srinivasa r. Siyajcoeunhu, 

[I. X. B,, 12 Mad., 349 

93 . Contribution— Sail for con- 

trilation.~A Small Cause Court lias no jurisdiction 
to try a suit for contribution. TAinztrnurs Mm- 
dha r Garrm Khan . 7B.1. B,, Ap., 40 

04. Provincial Small 

Cause Courts Act (IX of IS '7 ), set,. 11, cl. 41 . — 
Cl. 41, sell. II of the Provincial Small Cause Courts 
Act (IX of ISS7), excludes a suit for contribution from 
the jurisdiction of the Small Cause Court, and restores 
the law laid down in Rambus Chtfangeo v. 
Uodhoosoodun Paul Choadhry, P. 1. 11, Sup. Tot., 
675 ■ 7 IT. R., 577. Biiatoo Singh r. Ramoo 
Hahton . . . X X. B-, 23 Calc., 189 

95 . Suit for contri- 

luhon where there is no contract. — A suit for contri- 
bution, where there is no contract, express or implied, 
cannot be entertained by a Small Cause Court. Sree- 
hettx Boy r. Lohabam Box 

[B. X. B., Sup. Vol., 887 : 7 "W. R., 384 

Ttcha Moxee Dossee r. Bama Soondubef 
Doesee 25 "W. R., 73 

g 0 . _____ Suit against co- 

sharer for money recovered on joint decree. — A suit 
against a co-sliarer for a sum of money reco\ ered by 
the plaintiff upon a decrco which was joint property 
may he brought in a Small Cause Court. Htrno 
Mohun Box r. Ivhettko Monee Dossee 

[12 W. R„ 372 

97. Suit for contri- 

lution tinder joint decree — Act XI of lSGo, s. 6 — 
A Small Cause Court has jurisdiction to entertnin 
a suit by one of several debtors against whom a 
decree for rent had been enforced against his co- 
debtors for contribution. The meaning of the word 
-s' contract” in s. 6, Act XI of 1865, considered. 
Gotinba Uoneta Tibuxas r. 15a tv 

[5 Mad., 200 

, 98 — — — Decree against 

seieral defendants jointly — Second appeal. — A 
snit for contribution not founded upon contract, but 
in respect of money for which the plaintiff and the 
defendants in the contribution suit had been by a 
former decree made jointly liable, is not w ithin the 
cognizance of a Court of Small Causes, which cannot 
deal with qnestidus of equity. A second appeal will 
therefore lie in such a snit. Rambus Chittanggo 
r. Mcdhoosoodun Paul Choicdhry, B. L. B., Sup. 
Pol., 675, followed. Path Prasad v. Baij Path, 


SMAXL cause court, mofussix 

— continued. 

2. JURISDICTION — continued. 

1. L. B„ 5 All., 66 j distinguished. Puttee Axi c. 
Gunganatu Box 

[L X. E., 8 Calc., 113 : 10 C. X. R., 20 

99. Honey paid in 

satisfaction of joint decree . — A snit for contribution 
for money paid by one judgment-debtor in satisfac- 
tion of a joint decree against him and otlirrs cannot 
he entertained by a Court of Small Causes. Ram- 
bus Chittangeo \. Modhoosoodun Paul Chovdhry, 
B. L. R., Sup Pol., 675 7 TV. 11., 411; Shaboo 
jl lajee v. Poorai Mollah, B L R„ Sup. Pol., 691, 
followed. Path Frasad\. Baij Path, I. L. R.,3 AIL, 
66, dissented from. Raamox Surwa r. Joxnath 
Sup.ifA IX.E.,9 Calc , 395 : 12 C. X. R., 314 

100. Suit to recover a 

share of money recovered by co-plaint, Jf under a 
decree — Act XI of 1S65 ( Hofussil Small Cause 
Courts AcfJ,s,6. — Held that a snit to recover a 
share of money which had been recoicred by a co- 
plaintiff under a decree was a claim for money duo on 
a contract within tbe meaning of s 6 of the Mofus- 
sil Small Cause Courts Act (XI of 1865), and was 
therefore a suit of the nature cognizable by a Court 
of Small Causes in which, under s. 5S6 of the Civil 
Procedure Code, no second appeal ronld lie. Dem 
Das v . XAcmrAK Singh I. X. R., 7 All., 898 

10X Hindu laic — 

Co-parceners — Family debt. — A decree having been s 
passed against the plaintiff and defendant, undivided 
Hindu brothers, jointly for a family debt, and the 
decree-holder having levied the sum decreed from 
the plaintiff, a suit wbb brought by him in a Small 
Cause Court for contribution against the defendant. 
Held that, although that Court could entertain a snit 
for contribution, such suit could not be brought by 
the plaintiff against the defendant under the cir- 
cumstances of the case. Cheetatixea Bau Pan- 
TUEU 0. BAEAEAMAKEISHNAArA PANTUEU 

[I. X. B., 8 Mad., 424 

102. Agency — Re- 

covery on joint decree. — Plaintiff and defendant 
having been co-sharers in a decree in which the . 
respective shares of the decree-holders w ere definitely 
fixed, defendant amicably recciied from the judg- 
ment debtor his oitn share and plaintiff’s share on 
her behalf The latter brought the present suit to 
recover the same from defendant, whose plea was 
that the amount had been paid to tbe plaintiff. Held 
that, if defendant acted ns agent of the plain- 
tiff, there was a contract implied between them that 
the former would recoicr what was due from the 
latter, and pay it over or account for it to her, and 
that therefore the case C 3 me within the jurisdiction 
of the Small Cause Court. Held that, ns the Sub- 
ordinate Judge before whom the case came in 
appeal was also Small Cause Court Judge, he might 
have dealt with the case without referring the 
aboie point for the decision of ’the High Coart. 
Shusebhoonath Mozoomdap, r. Kasheessuree 
Debee . . . . .13 “W. B., 100 
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2 JLEW«CnO\-'«*''*»* < 

Silt Ojamit f. 


..... -a mF'ct of OvtrTm**' 
ten-sir A (mi b« » co-aL*rer for contribution la 

respect of Goiero . «ot rerenu* p»i I by kirn la ww 
of bu qoq-a act cognizable by a Small Cause 
Court i3 tl f ertfut of the »bire i i reipect of 
WLie^i cOTVr'otAww *» aonz'tX \« tsVvrm'na'h 

wi hout u 1 c i’j -! i'' a qucs*iou of BU* Kaxze "NtTH 

Pot * Ml* Eau PrsAMAuf* 7W.H« 32 


SMALL CAUSE COUKT, MOFtfSSXL 
2 HIEtSDICTIOX— 

and u not cognisable by a Court cf Small Caa*^*- 
Iitboba sis Eebsatibet r Sbabajibat 

[5Bom^ A.C-^ 2 
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■ £«i*/or ccntr »• 


ful at rtimte by , 

count if another in order to »a» e lb* ntale from ills 
Is da* undrr an unpli'd roolz^t between them 
and is therefor* (ogllliUe by A ‘'mail Cans* Court. 
Ham Host* DOS5U r Peas* Monrs JIozoostdab 
[0 VT It ,325 


105 


l to t 


orreiriof remit romps/eor' * poif — A amt to 
*1*0 ur ar-fars of reaenne whi f b tbe {la nt Jf »m 
comjwlled to pai by th* resynuc authorities, tat 
which tie del ini’ an w« liable t*> !** u cognisable by 
a Crnrt of Small Causes. PaSASTBama Cheocm 
seams r Kbi-isaitas 6 MeuL, 402 

^106 — Satis rt-iitirrr 

for too n’ohon loGartromeol rsrtnne —A amt by a 
co-sharer for e»rtntn*ion in respect of imn if 
revenue yaid by bun in tiers* of bu quota to rase 
th» ratii* Estate from *»!<• u not eoguiuble br a 
Small Cans* Coart BioxicOaoor Go*itahee r 
Pbasxatu Chow pet 7 w. B, 17 


107 - 




- Sul for re-efn 


If n~tXor t r orhohoi paid whole 

""■« - Where one of mirel fMbinnra an estate 
paying revenue to Gos*rnm*nt ha* pa J the revenue 
dne upon the whole estate to pTereat it fro i bc-ng 
■oId> a Small Cause Court b*s u> junadict on to 
entertain a amt brmul. by t-m against th« o bei 
eo sharers for rootnbntion. P mn CnrriASGEO 
to, IfopHOoaooftrs Pan, Cbo^dhbt 
' v \ IB L-E^Sup VoL, 675 

\ 2Ind.Jnr„Is 0,155 7T7E..377 

POMTE 

108 _A- 

’iartr, 

. . .AvWU*-p»yingea_. , 

ooatribnrrfn bedrceen eo-jwree'icrs in a 3 omnia, wilt lie 

to lie So*/} ca w Court Abcehsa Cni 

5**\J*» T PAI IfnLAB CSAABATATI. BC5SI 
•S Bun , lUiVaxAD Ro»"*n 

IL la 7 Calc., 605 0C.L. S.,00 

’21 V X - Sm,t for ‘' arr 

»*« -pud ly'^ortiojte — VA suit by a oxet 

* \prt~a? 07 lo «P*J him the 
. “ “°*'rnmeiit \>ate nOrat, wine h he ha. beta 
,~Zr “ 'bniV ortnpat un of the mwt- 
* 3K * Ilc P m J , U an oklS^-aiKra m ttpxf j to repay. 


astii paid to eo-ilartn at txettt of not -"A 111 
to r«fo\«T money allrsrd to bare boon paid fi 3 
of plalntilT* ahare of rmt on anrnnt of bis 
«»t held to be a rail for rontnbotion and aa t ar “ 
tWrauMi br the Small Caaee Court prf ASStTE 

Carer rEtrm r BatECEEATn Palbet _ M 

, [15 W. C2 

111. - - Soil 

Ig He reaae Ctarf— Saif to rttottr sneary P 4 “ •* 
prerrot tale for ant or, of rtot -The rlain«=«^ 
to rtcorer mooey paid n ordir to prerent Ins land 
from being ao’J at tbe instance of the defend* 6 * 
non jiavroent of a7Tr»r» of rent under Eidf* 1 " et 
1 111 if JSC * tbe plaintiTs allegation being that DO 
rent sras dee lo tbe defendant MtU lb* 4 r? 6 
^mall lanse Court lad do jnnadictxra becaO** *“ 


113 Soil If ntf 'f 

ogaimt pnooipal fur rerorerr of wsae* pout °* 
•eeoout- *oit for cootnlohoo —A nit by a 
for rteorery of a snin n t neemEog P500 
bad to pay on arcoant of t • pnneipa', is eo' 6 -**- 1 ' 
by a «mall Cause Court. A rmt for rontrib0* loa **• 
tot eopnuabla br admail Cause Court, nnlew “ 

a contract ciprtaa or implied, between the f*^.** - 
“HlEOO JlMn e. ^OOBAI II 01. LA H. J «<•"' 

Laboj BsAerr Cbctdeb Drrr r D*saA5“£;* 
[E.L.IL, Bap. Vol. 691: 7 W. J$- S 6 ® 

113. S«.- 1} °L' 

nrtif ojotost aoolier for rootnhohoo - J“jr ‘ 
of ]$S5, , 6 —A imt by One surety against a 60 *"* 
fcreontfibuti. i where tbe turebet are ts~und by 30 
aame imtroment it a imt on an implied 
and therefore within tbe jumdietim of a 0>®5* 
Small Canaea. Go nods J/aaeya Tiers. * Asp* 

5 Had, 200, and Eaton 'Ao.tore G.foSsla***'’* 
10 Bowed. niBlTBSUBAC » 

P.LB-4BOCI. 321 

U4. Fro * .*«*•/ 

Small Co„' Court Jet (IX of 1SS7J, 
aril 3,41.42 aad 4*— Salt for toati paid. *J e " 
of tiro ptriort, jointly ful/e — -V C granted 
of thro, plots of laid to B S The hem ~Z 
former Ioki bronght a anj against X C *?“, » 
to mover poweaaam of the same three plot* o‘ 

The suit wa* decreed with eoats j and th* 
amoonting to PS3 and annas 5 were recotered from 
B S at up Thereupon B S brought tW* 
arains* If C in the Court of Small Cannes at * 0 ?* 
i it tbe reforery of that amount. Slid tb^l , 
an t was one which did not come under art. — *’* 
42 or 41 of ach. II, Art IX of 1S37, rod w»* 
mtable b» the Small Came Court. BlsTA ’* 
Saan r >ABA Kt7WAB CirowrBABT _ 

[L L. H., 1C CaKn " 13 
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SMAXiTj CAUSE COURT, MOFUSSIL 

— continued. 

2. JURISDICTION — continued. 

Suit for slave 

of costs of repairs of channel— Provincial Small 
Cause. Courts Act (IX of l8H7), s. 15, and schIT 
art 41 — Tlic plaintiff sued to lec-ovcr from tlio defon- 
dnwt R227 being his share of the cost of repairing 
JSaSJl S -as the property of the plaintiff 
and defendant. Meld the suit -as cognizable bv a 
Court of Small Causes. 1BB 


116 . Copyright — Jurisdiction of 

Presidency Small Cause Courts-CopyrigM Ads 

(XX of 1S47 and XII of 1876), s. 1-Bistncl 
' plw/_As tbe class of cases provided for b> s 7 
of the Copyiigbt Act (XX of 1847) vyas transferred 
to too imisdiction of the Calcutta (Court of Small 
Causes by Act IX of 1850, notwithstanding the 
express language used in s. 7 of the Copyright Act, 
*J, V mvUo^y the jurisdiction in the same class of 
Zll ari-inf hi the mofi.ssil was transferred to the 
Jurisdiction of the mofu»sil Courts of SmaU Causes 
by Act XLII of I860 and Act XI of 18u5. But 
B C h. I of Act XII of 1876, amending Act XX of 

!r 47 has now retransferred the jurisdiction in such 

V B uits to the District Courts. Ik the matti.ii or 

Tna FKTITIOK or HAMErDOOPLAIT. HAitF.PDOOT.LAlI 
- ^HOiiTDAsonan Hossexk^ ; q Q R R<> 471 


RUT AT. T. CAUSE COURT, MOFUSSIL 

— continued. 

2. JURISDICTION— continued, 
is not of a nature triable by a Small Cause Court 
Ebbahim Saib r. Nagasaui Gphokat. 

[I. L. R., 3 Mad., 9 

221 — Suit for inam- 

dar for proprietary dues . — Snlts for proprietary 
dues, to which the innmdar, as the owner of the vil- 
lage, lays claim, are not cognizable by a Court of 
Small CauBes. They are not paid ms rent, nor are 
they claimed under any contract STObamakiak 
Chetti u. Pbikoe or Aboot^ ^ ^ 0 M&d>> 140 


122 . 


Suit for share 


of hitman’s collections.— A suit for a share of the 
collections made from “jmmans” in return for 
spiritual instruction is not of the nature cognizablo 
by a Court of Small Causes under Act XI of i860 . 
Choose e Lapp v. Gogkee Shgnkge 1 Agra, 84 


123. 


Damages — Act XI of 1865, 

_ . • n .. 


117 - Costs— Suit for costs incurred 

in suit to compel registration of document.- An 
action lies in a Small Cause Court for recovery 
‘ m tq incurred by tbo plnmtiff in a suit to compel 
a y doeuL„t 

Mtoat.i ». TnANGATCDX Ammap ^ . amaa.,iw^ 
iio „ CrcypB— Standing crops— Im- 

movable property— Suit for enforcement °f lten ~ 

F 7t cl £VS l J:z c-ftA 

Small Can J Courts Act. A Small Cause Court there- 
fore is no competent to try a suit for enfo-cement of 
a Don in respect of standing crops. ChedA Lap r. 
MUPOHAKD. Mindai r. KhnpakSi^^ ai1j g0 


± aju . — <=> — . ' n ' 

$ 6— Suit for damages for personal injury.— liy 
s. 6 of Act XI of 3865, suits to recover damages 
for personal injury cannot be brought in a Mofussil 
Small Cause Court, unless actual pecuniary damage 
has resulted fiom the injury. Tint secti n excludes 
from the jurisdiction of the Mofussil Small Cause 
Courts suits for defamation, infringement of right, 
and the like, where no actual pecuniary damage has 
been sustained by tlie plaintiff and where tlio 
1 menBure of damnges to he awarded is often a qncstion 
of some nicety, but docs not exclude s uts for actual 
damages merely because, beside' the actual peem lary 
loss sustained, the plaint asks f. r something addi- 
tional for loss of character or other indefinite injury. 
Dgbga Pebshad e. Asa .Topaita 

[I. L. R., 5 Calc., 925 :6C.L. R., 487 

- Suit for damages 


124. 


5. 


,, 9 Ad XI of 1865, 

.. B—Sui 1 to establish right to crops o» basis of 

7 ,f, " T ' J jff., 7 Calc. 60S, ' elied on. Dakhtam 
Debea Doieoobind GHOWT,n^ 2i ^ ^ 

, on Customary payments— 

120. — . . A 8n \t for rnssum (a 


f 

— Loss of reputation.— Wane actual pecuniary 
damages have resulted from personal injury, tlio suit 
for damages a3 a whole will lie in til Small Cause 
Court, even though it shonld include damages for 
loss of repntatiou or other cliim far demises not 
cognizable in tlio Court. Gunga Na rats' Mo^tbo, 
v . Gengadhhb ChOWDHBY . 13 W. 3*., -4 
Mansikg Lapung v . Thebam Dowie^ ^ gg5 

225 — Suit for dam - 

aaes for malicious prosecution — A suit properly 
alle n ’in<r a malicious prosecution and special pecu- 
niary bass resulting tberefiom is co.ni/ible in a 
Small Cause Court. SlTAEAUAK r. 


Small Cause Courts Act (l A of l^S/J. sch . II, 
cl 35 (cJ—Smt to recover costs of a criminal pro- 
secution — Costs incurred in defending a criminal 
uroscention are recoi cr ible only bv a suit for dun- 
a„os for malicious pnsmitio t Sncb a unt il one 
for compensation” witlun the meaning of cl. 35 
of sch II of the Provincial Small Cause Courts Act 
(IX of 18S7), and is excluded from the jurisdiction 
' 12 X 


Provincial 
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PWAT.T. CAUSE COTJBT, MOEUSSH. ! 

— continued 

2 JURISDICTION — coals awed 
of » Small Cause Court MaBOMBD An e Batasia 
[I In. It , 14 Bom., 100 
127. - — Sm I /or Jam- 

aye fur per»o««I snysiry— Actual ptenniorg damage 
. — The plaintiff, in a wit for damage* laid at 11200, 
claimed R50 on account of medical expensci canted 
by an assault committed on him by the defendant!, 
it SO a! the costs of a criminal prosecution which 
he had brought again it them, and KlOO foe 
iojnrjr to hu reputation and feeling*. Held that, 
inasmuch ai part of the claim related to alleged 
actual pecuniary damage resulting from an alleged 
personal injury the whole wit was, i ith reference 
to a 6, pror (3), of the llofusul Small Caaso Coart 
Act (\I of 1865) of ft nature cognizable by • Court 
of Small Causes, and that under ■ 80 of the Cinl 

Procedure Code no aero-id appeal in rich nit wo lid 
lie Ounga haraxn Moytro v Ondadh.r CAotr- 
dhm, 13 TF J? 434 , referred to Jiwa Him ^ntou 
» Bbola 1. 1* It , 10 All , 40 


The plaintiff in a nit for compensation for malicioni 
proaecntion claimed PJC0 ai compensation for 
the mental annoyance earned him by nch prosecu 
tion and U25 the actual expense incurred by him in 
defending bimielf from the charge made against 
him. Utld with reference to • 8(3) and a 13 
of Act XI of I860, that the nit being one for the 
recovery of damage* on account of an alVged per 
aooal injury, from which actual pecuniary damage 
had resulted, it waa cognizable and thould hare been 
instituted in the Court of Small Causes haring local 
jurisdiction Ounga h arm a ilogtro t. Qudadkur 
Chowdkr,. 13 ir if- 434 and Drojo Goondur v 
E'kan Ckuwter Eon, 15 IT E , 179, followed. 
Drai SWOB v Uabdmam UrauniA 

P.I* Ih, 3 AIL, 747 

129 -— -v, ■■ — Act XI oj 1865, 

t 6— but t for damage to cropt —The term "dam 
ages” in i fiof Act XI of 1805 include. damages 
to crops and a nit to recur er damage* for the 
wrongful rrapwg and carrying off the produce of 
certain field. Is cognizable by a Conrt of Small 
Causes. Da to Spcba * BconjnrsEca Sivns 

[3N W.lOl 


of product earned off by defendant JxUiedfcl 
plaint, 9 , land xmlhcmi content. — A nit to recover 

the value of produce earned off without [Um tiff’s 
consent from hi« land, which had been forribtv 
J ulll ' st)0Q of defendant Xo. / 
?**■ 2 *“ held ^ be a nd 
1 but for damages Kaeoo K»bab e 
24 W R^SSO 


TrAtnoO Stxqb 




SMALL CAUSE COURT, MOF0SSIL 

— coal mned 

2 JURISDICTION — eo»/»*«ef. 

suit for damage* for the fi/reible enttlag and carry* 
tng away of gran. Sunqram Singh r Juggnn 
S,ngk,2.\. IF H.C* 14, Dour S.»l« V. Rug t* 
nundnn Siuka, 3 X IT. JT C , 101 . Parma Ajjfan 
r Rajapa Ayyan, J. L. P.. 2 Mad* 131 1 and 
Mannppa Medal 1 v Jfc Carlkg I X. R* 3 Mai* 
152, referred to Kejsiixa Peojad Xw e. Nil- 
zeppn* Biswas , I. la H,, 17 Cola, 707 

132. Trotxnexal 

Small Came Court t Act (IX of 1337). tek. JI, 
el 31~Su,t for profile of land . — A nit to recorrr 
with Interest from the date of suit R500, the raluc 
of crops alleged to bare been Illegally carried aw*y 
by the defendant, while the plaintiff su In posses- 
sion is not a suit for the profits of land within eh 31 
of sob II of Act 1\ of 1887 1 anch > nit Is not 
eiceptcd from the jurisdiction of the Small Cause 
Court under that Art AwaualaI e ‘JcBBAUABTif 

[LL.IL, IB Mad,, 208 

133. - — SnU for dam 

agee/or raise of timber ranked up and taken a ref 
ly Goeernenrnt —Where a landowner sued for dam* 
age* for the value of timber earned away by Gov- 
eminent after bang washed on to hi* catftte and to 
have hi* nght declared as against Government to all 
Umber that m future might be washed on to hi* 
estate,— Held the suit was not one which wa* cog- 
miablo by a Conrt of Small Cause*. CittrtTzs I- At! 
Bison r CoTiBimExr . . 9 TV. IU, 07 

134- Suit <0 reeettr 

taint off thing net, —The plaintiffs sued the defen- 
dants In the Small Csnee Conrt to recover the value 
of certain nets, the property of the plaintiffs, of 
which the defen (ants had tahen wrongful posters <ro, 
and damages for the loos sustained by the plaintiffs, 
in that they were unable to carry on tbelr business 
a a fishermen by reason of the detention of their Orta 
by the defendants. Held that the Small Cause 
Court had junsdict .on to entertain the suit. Ill DC - 
iha* r Scbhieb . . 6Ma<b,34 

133. . Suit for dam- 

one, for illegal atlaeiment — Cicil Procedure Code, 
1359 , 11 SI and S3 —Certain moveablo properties, 
fishing net* etc , having been attached under Art 
VIII of 1 839, a. 81, the amt was eventually di« 
mmaed and ers a awarded to the defending who 
thereupon aaed the plaintiff* to recover damage* sus- 
tained consequent on the attachment, vs-- first for 
what could hare been earned by mean* of the fishing 
nets bad they not been under attachment , and second, 
for injury suffered by the nets owing to cirelessncea 
•nil exposure. Held that the suit was properly cog- 
nisable in the Small Cause Court, iCnd the J udgs was 
at liberty to tslce into considers! on both elements of 
damagi Such » smt would only be barred when 
compensation h«d been awarded under s 88 of the 
Civil Procedure Code Goboeuhc* MWM® ' 
Babbs Chtomb Doss . 21 XV. It., 375 

130. Proeineia l Small 
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-SMALL CAUSE COUBT, MOFUSSIL 

— continued. 

2. J URISDICTIOX — continued, 
money paid in freest. — The plaintiff sued to recover 
from his landlord a sum which the defendant had 
collected in excess of what was properly due to him 
by distraint of the plaintiff’s cattle. Held that the 
suit was cognizable hy the Small Cause Court. 
KAKcrrANA.tr AMbalam r. Kajcasamt CitETtr 

[I. L. K„ 21 Mad., 230 

137. Suit for damages 

for breaking tmd. — In a suit for damages for 
ire-akin:: down and removing bricks from a wall, 
where defendant’s pica was band fids purchase for 
value from plaintiff’s predecessor, and plaintiff replied 
that the sale was invalid, as one made by a Hindn 
widow without legal necessity, — Held that the suit 
avas cognizable by a Court of Small Causes SnCH- 
iinoo Chcnpeu Mruicx r. Pp.an Reisto Mrar.icK 

[13 TV. E„ 105 

138. Soi/ for da rr.ages 

for abstraction of matercourse — Provincial Small 
Cause Courts Act (IX of 1SSTJ , sc/i. II, cl, 35 
(ij — "Diversion,” Meaning of. — If by obstruc- 
tion the- flow of water is diverted from a plaintiff’s 
lands, such obstruction amounts to “ diversion ” 
within the meaning of cl. So (i) of sch. II of Act 
IX of 1SS7, and a suit for damages for such obstruc- 
tion will not lie in the Small Cause Court. Peuia- 
KAitrrrAN r. Pakanivandi 

[X. Ij. B., 18 Mad., 28 

139. -- Suit for damages 

for injury canted by diversion of waterconrse 
— Provincial Small Cause Courts A - 1 (IX of 
1SS7J, sch- II, cl. 35 (ij. — A suit to recover 
damages for injury to a avail caused by the diversion 
of a water-course is cognizable by a Provincial Small 
Cause Court. Such a suit (low not fall within the 
exception of art. 35 (*) of sch. II to Act IX of 1SS7. 
Is KE HAra.UtimAT ABBBLABHAI 

[L Ir. B„ 20 Bom., 283 

140. Suit for damages 

for o mission to cerlifg payments to the Court. 
— Held that a suit will lie in the Small Cause Court 
for damages sustained iu consequence of decree- 
holder fraudulently omitting to certify to the Court 
the payments ra-idc by plaintiff in satisfaction of 
a decree out of Court, when there was a contract 
made that he should so certify them. Hiibgoban 
Tantf.s r. Gomxd CnuNDEn IIot . 9 TV. E-, 210 

But unless there is actual damage, the snit should 
be dismissed. Moimr XIbndcl r. Kala Chaxb 
Naek 13 TV. E., 147 

141. Suit to recover ' 

money paid to save estate from sale.— A suit to re- 
cover money as damages, measuring the loss to which 
plaintiff was put by having to pay on behalf of 
defendant moucy which defendant had agreed to pay 
out of the purchase-money in order to save from sale 
in execution of a decree an estate which plaintiff had 
purchased from him, is a suit cognizable by a Small 
Cause Court, from whose decision no special appeal 
lies. R.AitGtjrrr Gaagoolx r. Kbeai.ee Pees had 
•Gaxgooli . . . .17 TV. B., 446 


j SMALL CAUSE COUET, MOFUSSIL 

j — continued . 

| 2. JURISDICTION — continued. 

| 143. Suit to recover 

I money paid for defendant — Act XI of 1SG5, s. 6 . — 
A suit to recover money which plaintiff has paid for 
defendant is in the nature of a suit for damages, as 
described in s. 6 of the Smalt Cause Court Act. 
Gopak Sbrsokak r. Gox.uuir Siecau 

[13 TV. E., 273 

143. - — Act XI of 1S55 , 

s. 6 — Suit for dam iges . — A suit to recover the price 

! of the skin and flesh of an ox, brought by a 31,-ihar 
i who asserted an hereditary right to carry away dead 
! animals of the village to which he belonged, and take 
their skins, is a snir for damages and cognizable by a 
Court of Small Causes. Khandb talab Eebb" r. 
Tatta tab ad Vjthoba . . 8 Bom., A. C., 23 

144. — — — - — Civil Pro. 

cedvre Code (1SS2J, *. 5SG — Suit for money paid 
and damages incurred by distraint of crops— 
Provincial Small Cause Courts Act (IX of 1SS7), 
sch. 11, art. '35, cl. (j) — Small Cause Court, 
Mofutsil, Jurisdiction of. — A suit to recover money 
paid to redeem crops which had been distrained by 
tbe defendants for rents due from persons other than 
the plaintiffs, and also lor damages sustained oa 
account of the distraint, is, so tarns the claim relates 
to damages, o suit coming nnder cl. (j), art. 35 of 
the Provincial Small Cause Courts Act (IX of XSS7), 
and is therefore not entirely a suit of the nature of a 
Small Cause Court suit. S. 5SGof the Civil Procedure 
Code (1SS2) docs not bar a second appeal in such a 
snit. Dewax Rox r. Sbsbak Tewabx 

[L L. E., 24 Calc., 163 

145. — — - Code 0 J 

Civil Procedure (1SS2J, s. 5S6 — Suit fur compen- 
sation fur use and occupation of land valued at 
less than £500— Provincial Small Cause Cour's 
Act (IX of 1SS7J, xs. 15 and 23, -v7i. II, art. S . — 

A suit for compensation for money realized by the 
defendants from the actual occupants of land, who 
were stated to have been the plaintiff’s tenants, is a 
suit not for rent, but for damages of a nature cogni- 
zable bv the Small Cause Court ; therefore no sec-md 
appeal lies to tbe High Court in such a suit valued 
at less than RDOO notwithstanding that tbe plaint 
was returned by tbe Small Cause Court to be filed in 
tbe Civil Court under s. 23 of tbe Provincial Small 
Cause Courts Act.* on tbe ground that the suit involved 
a question of title. Mohesh hlahtov. Piru,I. L. R., 

2 Calc., 470. and Muttukaruppan v. Sella n, J. L. I}., 

15 Mad., SS, referred to. Kali Kitts HSA Tagoee 
r. Izzatasnissa Kuatbn L L. K., 24 Calc., -557 

See Makuan Call Dbtta r. Gokibbij.ah Sak- 

iue. . . . . L L. B., 17 Calc., 541 ’ 

Saba Shankar r. Buu Mohan Das 

[L L. E., 20 AH., 480 

Vika Pillai r. Kang as Ain Pillai 

[I. L. E., 22 Mad., 149 

146. — — Suit for damages 

— Act XI of 1SG5, s. 6.— An action to recover, 
from the hands of defendants money collected from a 

12x2 
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c-vt at.t. CAUSE COURT, MOFUSSTL 

—eoaliMteJ 

2 Jt RISDICtlOY — eeafsaged 
landed r**st> wl ich had bee'n charged with the pay- 
ment thereof under an instrument to which the 
defendants had not Ufn parttea wa* held to he * 
personal art oj fir dama-r* withm the meaning et 
Art \I of iSL.5 a. 6. BurooartTT Cbtbk 
Exjtats r Suaboda Pesshad Sooxn. 

[22W.IL, 208 

147 fast fo rteortr 

a$ tom^s pro fit i frtn I'f'iee lo*<h- Hid 
Ere ET of lS3f, » 3.- A c maB Canio Coart has no 
jurisdiction to entertain a »oit to recover darnarea 
claimed In reapect of the profits which the plaintiff 
would hare domed from service roam lands bj reason 
of a. 3 of Be? VI of 18J1 Timi Phlat » 
Pbddoo Puxat . 5 Mod., 383 

148 — Slit ly rtprr 

nilatirl for lhart of ditt dot to drmttJ— II s/t 
drawil o f moit v o» deposit l y cHer rrfnnita 
tlCCf — Wmqtil or 1 —The legal repmeotatirea 
haring allotted the ertate of the deetaaed so eettaia 
thaws among themselves a sum of money leas than 
P&O the entire amount of ads-ht dae to the deceasid 
*»s dsp. s rd with a tanker by the debtor and w M 
withdrawn 1 e certain of the legal repretentatirea. 
Ihe oth rs thereupon ined in the ordinary Cud 
tour- for their proportionate share. Held that the 
•alt was a suit for damage* cauaed by the wrongful 
act of the defendant* in withdrawing the whole 
ao cent, and waa therefore cognisable by a ^mall 
Canse Court. Kmruiiu e «cjs!t 

POC.U.R.,31 

14B 

agtoforfraiio.\i 

fafiea —A amt to rerorcr B’OO paid be plaintiff to 
defendant nndrr a fraudulent concealment of the 
fact that defendant *ii engaged as mookhtear for 
another parte who had brought a salt against 
pUratiff and op™ « fraudulent mjr,pTe«utat*n by 

oefeanant that he was conducting plaintiff’s ca»« 
when m fact he was acting for the opposite parte 
was held to be substantially a *a t to recorer damages 
for tie ijjary sarto nrd by plaintiff be reason of the 

fraudulent concealment and mioeprescntatiou and to 
* bJ * Smt11 ^ CoDrt - *A»nu 
B»oc* c Moosa 18 XV R, J 28 


SMALL CAUSE COURT, MOFUSSTL 

2. JLr.I e DICnOX-e«fsa»«f. ‘ 
omlcr a. II, Bengal Act VIII of 1819. Baojosiia 
But Shcitboo tncxni* C batttsjib 

[I8W.IL, £5 

152. Act XI ef l«5J, 

s G — f«i< for oterpaiant hy *■»«/ ale — Contract 

Act.i 72 — A suit «rodcr • 72 of tb* Cor tract Act to 
rccorer from a creditor the amount of an overpay 
merit made to h m by mistake is a amt for dampr* 
with n the meaning of Act T I of 18u5, a. 6 and is 
accordingly ccgnizable by a Mofoud Court of Small 
Causes IljLPsvrjun r MnmnUD Jaw 

[L L. R, 2 AIL, 671- 

163.- 




160 - 


-ve./cr mthholdng „« p, for rXt 
dam.gr* for withholding a receipt fer not is not 

... M not to ccrne under the purview e' Art Txm 
£ »- 27 SbotusMO Grin “ 

23 W E., 304 


Paroo Do.»Bcttxia 


- Declaratory decree— Si tio 

(frlrmiss ro-pitrceaer'e rig its sa pro* 

petty — A Small Cause Court has no power TO rntCT- 
lain a suit for a declarators decree. There Is nothing 
I to present a Small Canse Court from determining 
I whether a pcraiu who lias been made a co-plaintiff 
and claims as a co-pareei crof the original plain* iff has 
any right to the property sued for The decree in 
•neb a case, l* given in favour of the plaintiffs, must 
■ order that the parties do recover possesaiou of the 
property sued for in aoch aharra as the Judge m*y 
I cotiiiJcT them to he entitled. A declaratory decree of 
j the relative rights ef the tnrtica cannot be m»Je. 
( Anas Ait e 3 it cotis 1. 1* B-, 8 Cal<to 399 

154 SutfirdreUri- 

turn of nyAI to friwr proper/* to safe at lull* 
l to ortar*«!f*».— A suit in which the plaintiff sues 
i for a declaration of hsi n r ht to bring certain property 
to sale as the property of his judgment-debtor cannot 
be entertained by a ‘•mall Cause Court. EABE«nr* 
I Krmi e Her auks «eth 

[3 If. W, 208 Agra, F. B„ Ed. 1974, 251 
1 165. _ — Silt forieelnro- 

I /s«» of nolt oaf for eomtrqmntial rtfief — A Suit 
In which the plaintiff pray* the Court to consider and 
declare bis right as heir, and for consequential 
I ralicf. is not wi hta the rogtuianee of a Small Cause 
! Court. EoiA Amsr SiggaAHUER 
| [3N.W_105 

158 Ael XI oflSCS. 

1 » 6— Deetoral'on Hat load nullified — CV*M» for 
moaei oa load —A clam for money on a bond as 
| spmfied in Art XI of ISiS, s. 6. does not Include a 
ease for a declaration that ih* bond has been satisfied 
i and w inoperative. A *nt of that deampUon, if 
malntamahla must be brought in the regular Court. 
Aoc* ifriiicx Mrtrorr. r Dsbsath Cnsmsarc* 
[24 W. IL, 193 


1BL- 


't for 


t“, lit Misapplied If tiorode 


157 - 


!“ fer sWhiU,, or when 

eogrusa le by a SwaU Cacae Court. Int by a liens 


of right to s , 

to le* — fiVhrre a suit is brought for propertv wtoog- 
fully taken by th* defendant praying for rrrtoraticra 
. of such propertv either to the plaintiff directly or to 
1 seme ether wan ahull* or rarttc „* .rent for the 
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SMALT. CAUSE COURT, MOFUSSIL 

— continued. 

2. JURISDICTION — continued. 

2501 in value, the suit is then a small cause. Ac- 
•cordingly where the plaintiffs, who were co-members 
with the defendants of a division of a caste, and as 
such tenants-m-ccmnmn with them of certain cooking 
vessels of less than R500 in \olue, were excluded 
by the defendants from possession and common use of 
■the vessels, and sought for a declaration that the 
•plaintiffs and the defendants were equally entitled to 
the use of the said vessels, and for restoration of the 
same to some third person who should hold them to 
the use of the plaintiffs and defendants, — Held 
thnt the suit was not a suit for a declaratory decree, 
but for the recovery of property within the meaning 
of the Small Cause Court Act (SI of 1865), and as 
such was exclusively triable hy Small Cause Court. 
The proceedings of the lower Courts were pronounced 
null, and the plaint directed to be returned for 
presentation in the proper Conrt Raman Datar 
v. Kaiian Naree . , LI., R„ S Bom., 259 

158. A suit - for a 

declaration of right by a pefsou against whom an 
■order has been passed under s 2S0 of the Civil 
Procedure Code, 1877, will not lie in the Small Cause 
■Court. Uamdhan Biswas v. Kefal Biswas, 1 
B. L. B., S. JV., JO: 10 XT. Jl., 141; Moocdeen 
Gaceex. Dinol.undhoo Gossamee, 13 W.B.,09; am* 
Woomesl: Chunder Bose v. Mud dun Mohan Sircar, 

2 W. It; 44, discussed and explained. Siiiboo 
NARAIN SlNGlt r. MUDDEN AMI. NatABAR NANDI 
-o. Kamdass Pam 

[L L. R., 7 Calc., 608 : 9 C. L. R., 8 

159. Decree —Suits to recoi er cer- 

tain decrees, and ciaim to execute them. —In addition 
to a claim to recover ceitaiu decrees, amounting 
together in value to less than KSOO, the plaintiffs 
claimed a decree authorizing them to put the same 
into execution. The suit was not a suit of the nature 
-cognizable by n Court of Small Causes. Baiam 
Das r. Dwaeka Das . . . 7 Til. W., 88 

160. Suit on decree 

of Civil Court. — A suit cannot ho maintained in a 
■Small Cause Court in the mofussil to enforce the 
-decree of a Civil Court. Manchharam Kaeuandas 
r. Bakshe Saheb Mir Mainudin Khan 

[G Bom., .A. C,, 231 

161. Suit for balance 

due on decree of Small Cause Court. — A suit cannot 
be maintained in a Small Cause Court in the mofussil 
to recover the unsatisfied balance of a decree of such 
Court. Sanbes v. Jo hie Shaikh . 9 "W. R., 399 

162. Suit for instal- 

ment of decree under Act X with stipulation for 
execution of decree in default. — Where a defendnut 
agreed to pay the amount of a decree under Act X 
by two instilments, and the remedy proiided for the 
enforcement of the contract in the event of the 
defendant mating default was the execution of the 
■decree, and not a suit in the Civil Conrt, — Meld that 
a suit would uot lie in the Small Cause Court to 


SMALL CAUSE COURT, MOFUSSIL 

— continued. 

2. JURISDICTION — continued. 

Recover the amount of the second instalment. AghoRE 
Chundeb Mookehjee e. Woojiasoonderee Debea 

[7 VI. R., 216 

183. Suit to set aside 

decree of Small Cause Court. — A suit to set aside a 
decree of a Small Cause Court when no defect of juris- 
diction is manifest on the face of the proceeding, and 
v 'hcre there is no reason to suppose that the decree 
R - as obtained by fraud or collusion, cannot be main- 
tained in a Conrt of Small Causes. Bah a Soondubee 
Deb ee c. Kahinee Bewa . 10 W. R., 352 

164. Deed — Suit for reformation 

°f a deed . — A Small Cause Court has no jurisdiction 

entertain a suit for the re-formation of a deed. 
Gulvbhai Mondas a. Databhai Govardhandas 

[10 Bom., 51 

165. — Sui t as to vali- 

dity °f gift or deed of sale by Hindu law . — A Small 
Cause Court has jurisdiction in cases involving ques- 
tions as to the validity or otherwise under the Hindu 
1'w of a deed of gift or a deed of sale. Grish 
Chunder Rot c. Gobind Singh . 17 W. R., 88 

See Roghoorasi Biswas v. Raxichundeb Doubt 
[W. R„ F. B„ 127 : B. L. R., Sup. Vob, 34 

and Hubbe Pebsad Maeef. v. Koonjo Beit art 
SRaha . . . Marsh., 99 : 1 Hay, 238 

166. Dower — Su it for dower under 

kubinnamah. — A suit for the maujjil or exigible 
Portion of dower due to plaintiff under a fcabin- 
Bfinrah is cognizable by a Small Cause Court, under 
B - 6, Act XI of 1865, notwithstanding that questions 
of very considerable difficulty may be raised iu 
it collaterally with regard to the validity of the 
marriage. The decision of the Small Cause Court on 
such collateral matters has not the same effect as the 
decision of the Court which had jurisdiction to 
determine them in a suit regularly brought for that 
Purpose. Haea Khoort Bibee e. Basoo Koshtc 

[17 W. R., 612 

167. Suit for deferred 

deicer — Act XI of 1S3S, s. G. — A suit for deferred 
duwer or muwajjal, payable to the wife by the 
husband upon her divorce, or upon the husband’s 
death hy his heirs out of his estate, is cognizable by , 
a Small Cause Court. Hatatunnissa Bibee t. 
A?ibooddeen ... 18 W. R., 304 

168. Suit for pro- 

perty conveyed in lieu of dower — Held that a suit 
f°r R100 would not lie in the Small Cause Court upon 
a deed by which the defendant conveyed to the 
plaintiff, in liea of the amount (2,100) due to her as a 
dower, a half share in all bis property, moveable and 
immoveable, and under whicli deed, therefore, the 
Plaintiff w.ib entitled to a moiety of all such property, 
bn.t could not sue for the sum originally stipulated 
f°t. Neeboo Bebee r, Mjsser Biswas 

[8 W. R„ Civ. Ref,, 12 
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SMALL CAUSE COUBT, WOFUSSIL 
—toot m««f 

2- JCEI^DICTIOX— e»»'t**#d 

168 Endowment — Suit if 

X'alome law for dare ) properly wader termi 'fetr- 
It b aLii-Meaf Protimcial Cowie Cowrit 

Ad (IT 'IS ? y «■* II el Ji— ArmbyaM* 
h inedin too tin b ,L»re m property dutn-iutabl* 
under the tent* i a certain endowment u a rut 
el the n-tcre eouteirpUtod by eh IS of aeh. II of the 
Pronccial call Cause Court* Art (IX of 1S S 7 band 
therefore not reputable ty a Court of Small Cr.ua 
UniR Au Scan r UmiKimi llrm 

£L L. It, 14 AIL. 413 
170 - ■ ■ Foreign judgment— Am- 
<f efie* — £wtf tn fore gw jwApennt —X auit upon a 
foreign judgment it not cogmtablr be a Court of 
tjtali Cauttt rsUUubed nnder Aet XI ef l^CS 
Aw*xattil Xisitasa Kkhiixas K*btritt e 
Kocnrgt Pn .0 Pno L L. E, 6 Wad, 101 

17L 'tin foreign 

gnlgment—Jwignwnt of Comet of ta/iee ‘■tale — 
No toll it maintainable m a Small Canae Court id 
B ril Mb India founded npon tie judgment of a Ceurt 
o-uato in a X*t r« S.at* KniTawi juitraa Sex 
rasa ax r PcMaoex Kaunix 

[L L 1L, 0 Bom, 202 

172. — OoTemment Sut to rliel 

Ge.etr.tMtl official, ore pediti—Aet XI of 1<6S. 
it 1 6 oo I S — Local Goeeromtmt — A *ui* within 
the jrecoEiarjf and other 1 mi*« presented for Court* 
of mall Canae*, In which an officer < f Gorcrnmeut u 
a party in hit official capacity may b« entertained 
be a Court o* Small Canto in the mcfnwiL The 
phrate “ Loral GoTenunrot “ oaed m a. 9 auddi fined 

r wlJJ 51 of . 18,3 «* »Pp'y «■’ the 

O Bettor of a djtnrt but rather to the Comma's or 
Lientenant-Gorernora <f Prraideuoo or Comm-a- 
aiooeo of Pronare* Dmui UlJiJI T 11* win. 

173 VAM 10 Bom, 308 

Mfww/er iamoje, a 3 a met ft, SeeAto^ tf’VtYu 

r4'T/l’' , 7T t> ^“» C *.*" Ct,rl4 Ari < IX */ 
III {’ "J 11 4 *uit «i, brought against 

cf It.lr la , Me™, f Ll1rV“ 

t«-rt for rompecaatim for dama-e. done to an 
Eef^lh/t tb'e^r 1 * d ‘ h . f **«• Railway 

17 ^_ P- 1 -^ W Calc, 280 

&*’* Cwrf ' a* <j I**), fa 'iT'jrt 7- 

p.ii * ,B ° ttanaitffi— OJVff of Gortrmmewt 

(W7w “ tBa ^ b«m£ht .min. S m3 
* Urcl!! ’ 1° aanundan to 

tUt tt- karaa^^!^.* «“*«■ *T£ ntj ^ AM 
^ the suit waTilS? »ne_«rof Oorrrament and 
SMi c.™ “• 

Print Att - Ona r Cieun.il 

L L. B, 18 Mad, 385 


SMALL CAUSE COURT, MOFUBSEL 

2. JFP.I'DICTrQN— coaf.a.ed 

175. ImiaoreftVo property— 

Froriarsol So.a!l Coott Cornett Aet (IS of }*S7J. 
tell II aril 4 etui 13 - II rtixforj eHorrowrt — 
Homtaj G fieri l Clan-t Ad (Boo Ad III of 
J'-SCJ —Plaintiff* anrd in the G/urt of >ma!I Caawe 
at Poona to rtcoerr i'l O for arrrnra allerrd to l* 
payable t> tlwin under an a, teem rat by the defen 
dan’* father to par I ItO per annum, of which LSO 
were for ma-ntenanee of plaintiff 1 * m tier and the 
rtailne traa to he applied towari a A fraying the 
expenaea c* a trmple The term* of the agreement 
ahrured that it waa intenA-d that the payment for the 
rxpraaea of the temple ahooH hr continued in pe-» 
petni’y The Jnd.e diamitaed the anil holding that 
being fra beredunr allowance it wi* a claim far 
namoTtahle prrperty and came nnder f -a. (4 and (13)- 
of *rh II cf the Prryincul *amll Canae Con'ta Art 
fltcflSS') Oa applicatira by the plaint Jfi to the 
High Court nnder a. 2S ef the 1‘rnTincual Small C*nae 
ConrtaAct IX oflK&T ).— Held rrteraieg thr decree, 
that the mt wa* rot foe jotte*--. n of nnmoreabU 
property cr recot cry of an intern* in Rich property 
wi bin the morning cf art. t, tier did It come withJi 
the purrlew o' am. IS of eeh II of the Art Tie 
Small Canae Court had therefore jqneErtioo to 
en'ertain the auit. Vnnxr G iwx»b Jo?nir Twsa 
risraao . . L L. Bh, 21 Bom, 387 

176 - 


- Intestacy— Ifernomej at 
tlore wader o. tmftifan.—Tbe decree of a Small 
Conn Court war annulled a* made without juntdic- 
ticn is a auit to reenter money a* perwaial property 
>3 rripert of a abarc nnder an b'ldifr Gum 
Cbcxcx* «ixob C Araa Eo«srx 17 XV. B, 46 


177 Suit for jw.i« 

i on of perianal proper* f at lei r nvitr Joemtr 
decree —A anit for poamuou cf reman* l preper'y to 
which the plaintiff haa been, by a decree m a former 
auit declared ent tied aa Leir o' a third peTwon, u net 
a amt commr wrtra the aremd excepti n to a 6 of 
Act XI cf ISCj and u ther-forr where the ralae l* 
no* betond the jindet oo cog nimble by a Coi t of 
Sm* ] Causes and ercteqnently oo appeal lie* from 
the decree in aneh » in t. lfoatxncn Hosnn. r 
Koirun Nam Mojecl 7 C. L. IL, 71 

178 — 


A Small Cue Ccn-t hyj jurHdietwa cnly a* regards 
arreara cf fixed mamteoar re tot not to determine 
tbe right to t retire it. BBvGwaw CBrtsrw Bo** 
e BorDooxasHisri Dorrix 6 XV. It, 286 


'/ wai*ir*«ff-ff(M that a auit by a widow fir 
arrears cf mamleoaeee fixed by a HanuTi decree, 
where defendant urged non ’a’iSty cn the grouivi 
tha* the property cf plai t JT* tnmbacd w-a exbanated, 
and that defendant had already bnogtt tn actxm ia 
the Jlnntif't Court ter re'eaae f-cm hi* liability, wa* 
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SMALL CAUSE COURT, MOFUSSIL 

— continued. 

2. JURISDICTION — continued. 
not cognizable by the Small Cause Court. Kasonee 
Dossee r. Bishoxatii SiiAiiA . 9 TV. R,, 214 

Heha Kooebee r Ajoodhta Tersea® 

[24 TV. R, 474 

180 . J / aintcnancc, 

Suit for arrears of -Fixed maintenance — Small 
Cause Ccar/t ( Provincial J -Jet (122 of 18S7J, 
sch. II, cl. o S’ — A suit for arrears i f fixed maintenance 
is a suit relating to maintenance within the meaning of 
that terra ns used in cl. 3S of sell II of the Provincial 
Small Cause Courts Act (IX of 1S87), and is therefore 
not cognizable by a Court of Small Causes Astrito- 
310TB DiSIV r. "UlIOO-IEETH ChENDBA 

[I. L. R, 15 Calc., 164 

1SL Provincial Small 

Came Courts Act [XX of 1SS7J, cl. 3S, sch 11 — 
Suit for arrears of maintenance due under a load 
or agreement . — A suit for arrears of maintenance due 
under a bond or agreement is not cognizable by a 
Provincial Court of Small Causes under cl 3S of 
seh II of Act IX of 1SS7. Bhagvantbao r. 


Gantateao . . . I. Ii. R, 16 Bom., 267 

182. Suit for 


arrears of maintenance — Provincial Small Cause 
Courts Act (132 of ISS7J , sch. II, art. 38. — A suit 
for arrears of maintenance payable under a written 
agreement does not lie in a Provincial Small Cause 
Court. SAHINATHA AYXAN r JlANGARATItAMitAl 

p. L. R, 20 Mad., 29 

183. Suit by Hindu 

icidoir. — Ibid that a suit for maintenance by a 
Hindu widovr is cognizable by a Court of Small 
Causes in the wofussil. Judar eom Banchhod 
Mewi t. Hiea Merji . . 4 Bom., A. C., 75 

Rasichandea Uikshix r. Sathbibai 

[4 Bom., A. C., 73 

But see quetre in RAMABAI v. Teijibak Gamisii 
Desai . ... 9 Bom., 283 

184. Suit for main- 

tenance. — In tho absence of any special bond or other 
contract for the payment of maintenance, a suit for 
maintenance is not cognizable in a Court of Small 
Causes in the mofussil. Sedecngapa c Sedava kost 
Sidringapa . . . X. L. R, 2 Bom., 824 

Nobin Kai.ee Debea v. BiNntnusimcEE Debea 
' [5 TV. B., B. C. C. Ref., 5 


185. — Suit for main- 

tenance . — In a suit by a Hindu widow against her 
husband’s brother for an allowance as maintenance 
and for the expenses of a pilgrimage,— Held (follow- 
ing Sidhngapa V Sidaca horn Stdltngopa, 1. D B., 
2 Bom., 624) that the suit, although for a sum under 
R500, was not cognizable by a Court of Small Causes 
under Act XI of 1865, there being no allegation that 
tho maintenance claimed was secured by bond or other 
special coutract. bobm Kalee Debea v. Hindu- 
baslnnce Debea , 5 IF. B„ S C. C. Bef*, b, followed. 
Ai'AJi Chintahan Detdiiae r. Gakgabai 

[XL. R, 2 Bom., 632 


SMALL cause court, mofussil 

— continued. 

2. JURISDICTION — continued. 

186. Act SI of 1S6B, 

s. 6 — Ciri l Court — Sint by the mother of a child to 
recover from tie father the cost of its maintenance. 
— A Mnhomedau w ife, divorced by her husband while 
pregnant, subsequently gave birth to a sou. The 
father refused to maintain the child, which was 
therefore maintained by the mother, who uovr sued 
the father to recov er the amount expended by her in 
the child’s maintenance. Held that the obligation 
on which tho suit was based was one, if it existed at 
all, that was imposed on the father by the law, and 
did not arise out of any contract, expre-s v r imp ied ; 
hence the suit was one not cognizable by a Court of 
Small Causes, but by the ordinary Civil Court. 
Nebbibi i . Hesen Lab L L R, 7 Bom., 537 

187. Suit for breach 

of agreement for payment in nature of maintenance. 
— N\ here the defendant entered into an agreement in 
writing with the plaintiff (the widow of defun! mt’s 
brother) to deliver to her every year a spicitied 
quantity of paddy by way of maintenance, — Held 
that the Small Cause Court had jurisdiction to enter- 
tain a suit for a breach of the agreement. Pae- 
pasiita i . Chinna Rkdbt . . 5 Mad., 432 

108. Prormrial 

Small Cause Courts Act (IS of 1SS7J, sch 11, 
art SS— 8tiit for maintenance based on a family 
arrangement — A suit for maintenance based on a 
family arrangement is within the jurisdiction of a 
Mofussil Small Cause Court. Kooie r. Krishna 

[LLE,11 Mad., 134 

189. — - — Suit for main- 

tenance fixed by decree of Court — A suit fei main- 
tenance fixed by a Court’s decree is not cognizable by 
a Small Cause Court Paheed Singh ta Ahrcd 
Singh . . . . . .6 IX. TV., 91 

190. Sint for main- 

tenance fxed by decree. — A suit by a Hindu widow 
for arrears of maintenance, based on a decree charg- 
ing immoveable property with the payment ot the 
maintenance allowance, is not a suit o£ the nature 
cognizable m a Court of Small Causes. Pahlud 
Stnghv.Ahlud 8mgh,6 X. IF-, 91, followed. DnA- 
basi Chan® t . Janki . L L. R, 5 AIL, 389 

191 . Siitf for arrears 

of maintenance fixed by accord. — A suit for arrears 
of maintenance, at a rate ascertained by an award, is 
not a suit of the nature cognizable by a Court of 
Small Causes ( Gunesheev . Chotay Lai, 3 A”. TF ,117). 
The suit vvas bad, being based upon an award in 
which the arbitrators had exceeded their powers. 

Dee jan Singh r. Sibia . . 5K, TV., 329 

192. Marriage — Provincial Small 

Cause Courts Act (IX of 1SS7J, sch II, art 35, 
cl. (g) — Suit for actual pecuniary damages for 
breach of contract of marriage — Jurisdiction . — 
A suit for actual pecuniary damages for b each of 
contract of marriage comes within cl. (g) of an So, 
sch. II of Act IX of 18S7, and as such is excluded 
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EMAIL CAUSE COUBT, MOFUBSIL 

2 Jl UIS!)!Cnt)X — rw/niri*J 
from t 1 «■ nnwfict on of tie Small Came Court. 
Km s csa*a l)a*j r Kon isri Cmrrou Dim 

fL L. II, 15 Calc, 833 

193 Meene profitn-ffa t aotely 
for mrtnt pr fi'i — A ouit It mcane profit* Only, do 
c'lic qun a truing. ■■ co^nlimllrby a ‘-rail! Caase 

Coi rt 'cnjsiM bison r J room Six m 

[2 N. W„ 18 

194 Sait far •»»( 

profit — Pnnareal 6»all Came C«»rf* 
Act (IX of IVfT), ee» 11 art 31 —A «nit for tbe 
metne pn fit# of Und for a penial during which the 
plaintiff K*d been ditpotactaca by tbr defendant 
Comet wit bin art 31 of aeh. 11 o! Art IX of 1SS7, 
(nil therefore u no etrgn xajt* by » small Came 


195 


fnni'iai 


Came C ^rt. Jet flSo/l'-Uj irk II art 31— 
Smitfr r,n* r H t, ■» dee *160 Cinl Price 
dare l dr re, i/r r ISltj . ort> leroad 
appro \ • nt for near* p-vul. u cog-uiable is 
Ccrart. o' -mull (m where the >»iue of the 
•object t ID dill ate H I at than I'S-X) til 
art. >1 of wli 11 of tie rmcioeui «m»U 
Cai‘C (onrU Art 'o . . ot apply tlrreto. Such a 
W’t f«Uj aithn tbr j loriiku of a 6S1 Of tb* 
" OCP, ’ or » (olr »"d no terend appeal lie* from 
admd^n m it A a.,* tSCaey S,.j\ r Madkyb 
Ckamtr, Gk .e 1 l fi t 3 Calc., SS4 follow.! 
Sxoucini AtTlt r MitiEiTHivuiL 

[L E. R, 22 Mail, 198 
LrroiTTi ATTtrttc r Milxixarrv* 
Auitavu I. L. IK, 22 Mad, 198 note 

N ‘ * »““ l » “ bur, ffi rr In , » l.ury e™ 

W™ ' b .V CoQ f ,f Eequ/rt. « edatl.tbed. 
AMO WAG,, tisorr AB00«tini Co r 
2 Mad, 439 

1 *> *," 1 uf sr* 

•Wntod by rt.t 2. A a\«, , « 

IM.C.S 

<* «*•».*» k„„" Wj 

1M J».M«bihb 


. . Soa-Commu 

tn P r oy —A ncn^omnua.jTOfj 
no* •"ring in the army but 


in tbs aril in,,! 2 , *!“ fc ? { « 

military eantonmen*.^* l .*“ d 

• t0CD! ™t. u amenable to the jniudiJtaoa 


SMALL CAUSE COUBT. MOFCSBIL 
2. JUmSDlCTION'— 

of tbe B m»H Canto Coart « a Qril Court, ertn ia 
rate* Uknr Unrty poasdt. Cones e JicCiaTBT 

P4W.B.231 

200 — — - Fcrorro* rJ- 

rfier arfi»y <» army eckoolnacter . — A 1 nropctn *d- 
di.r doing doty at an army trLon'auttrr, not fxisj 
LtVle to a Court of Brqnnti, 1* cot exempted f rota 
liability to a Canton nimt Court of Small Caaert. 
Tb* Mutiny Aelt plr* toblirr* Co prlill»get at to 
lutility to jrriaLrticti it artutit. MtwtoT ll£»- 
jabajoo t If ai»h . . .8 Mad, 83 


201. , S„t eyaitrt 

military ojf err — Military Coarl t/frjlrtfl— K>* 

hay Jet H62 t 103.— An artrm *M broog’itlai 
Small Caate Court againtt a military office reaiffior 
at SI at wb'rh tb* only other military pertort lit- 
tuned were ttoff teSrrr and two trrgracta. Held 
tltt the Court bad jontdirtion to try tbe cu 1 . tb» 
nit Lot being o-ie exrlotirtly mgtirable by a Court 
of Keqnrttt under a liO of tbe Mutiny Art of l e -'A- 
Biituxr Tianciy . 2 Mad., 3S9 


202 J/t'itr Art 

SO $ it T.ef, e IS. , 69-Camp- 'allaTtre- 
Juntd.cl.o* rj Cietf Coart. — Tbe defender*, a 
natlreof India, attarbed t> tbe m at tfa Eunpraa 
wgiment stationed at Sniehal. <r,i held to come 
wi'Lrn tbe proeltiont of a. 2 ol tbe Motiny Art 
(3J A SI Wt, e 13) at being a •• follower in 
ewof Her Majetty’t Indian foreit" and therefor* 
to br, by a. O'*, eiemjt whU« ia that fwtitKra Irtxa 
tbe jon»Aict.nn cf tbe Cml Court- Kuticontyr 
LaoDisaxt h . . 2B L. IL, 8. N-, 7 

S C Mrjmooiiom *. Knosa Ilrx 

[i(J \Y. E, 338 


203 — ■ — — Military eft- 

err# —The 9 th oertnn of tbe JJntiny Art (3J $ 
31 Viet, t 15) exempt* officer# in all place# 
in India, where anyWy of Her Xfajerty't foree 
mty iemog from the joriSTrt-on of the 0*3 
Court* m ret pee* of pertona 1 artiona. Where th* 
defendant* wrrr midenti of S nekat and Jallipabor. 
and attached to the tnepa itatmned there , — Bild 
that they were net amenable to the junwErtion of 
the Small Came Cotut at Darjetl nc. IIo«srn • 
Dtcrxjitoie . 2 B, L. d. S. N. 3 

StTX Uo-sfitib T Diczcnos . 9 W. B- U2 


204. — — Money Illegally exacted— 

S.if/|» noae y tlltyilly exacted from plaimtiT— 
" mtatdar’e order— £om Act F of 1S7$ * ST.— 
tail ; f-r an amount lett than R3CO, which the 
plaintiff allejnd to hart been Illegally exacted from 
him by tbe defendant at rent, under a iramUtdtr 1 # 
order, A eld to he ceg-iizaMe by a Cenrt of Small 
Cantrt. and not by a Snlordinato Civil Cenrt. 
Gama Harai Mxhta VT*wcat«iw lliwrra* 
[L I*. B, 8 Eom, 188 


205. — , Suit la reef ter 

illegal e tael ton of rent — A anit to recover an illegal 
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SMALL CAUSE~COURT, MOEUSSIL 

— continued. 

2. JURISDICTION— continued, 
exaction of rent will rot lio in the Small Cause 
Court. SUEBO ChUNDEE Doss C. WoOMANUNIl 110'S 

[11 W. R., 412 

206. — Suit to recover 

assessment by Got eminent officials lei ted icronfffulh) 
— District Judge, Jurisdiction of. — A suit to recover 
less titan R 600, le\ieil an assessment by Government 
officials, is cognizable by a Court of Small Causes j 
and therefore, under s. 27 of Act XXIII of ISGl, 
no special appeal lay. District Judges should 
ordinarily try such suits alien brought in the Dis- 
trict Court, and should not delegate the trial to their 
-assistants. Ramchandua Bhikaji e. Conn cron 
oeRatnaoibi .... 10 Bom., 305 

207. — Money had and received — 

Suit for money had and received for platn/iff’s me 
— Implied contract — Zammdari due . — A zamiudar 
as such claimed and realized from a tenant 1120, 
being one-fourth of the price of trees cut down and 
sold by the tenant, basing liis claim on general usage. 
The tenant sued to recover snch monei , deni ing that 
any such usage existed. Held that the suit « ns in 
the nature of one for monev hpd and received by the 
defendant for the plaintiff’s use, and therefore cog- 
nizable in the Court of Small Causes 1 nchman 
Prasad v. Chammi Lai, I. L. It , 4 All., G, followed. 
-Coeeectoe or Cavvntoee v. Kedari 

[I. Ii. B., 4 All, 19 

208. ——- Suit ly assignee 

of profits against lambardar . — The transferee of a 
mortgage of a share of an undivided estate sued the 
lambaidar of the estate for the profits of such share 
fora certain year, the amount claimed being 11500. 
Held, regarding such suit as one for mom y had aud 
-received to the plaintiff’s use, that it vv as one of tho 
nature cognizable in a Court of Small Causes. 
MtriiAsrm Begam v. Abbas Am Kean 

t [X. L. R„ 5 All., 531 

209. — - Honey deposited 

under agreement to return mortgaged propei /if . — C, 
a mortgagee, the mortgage having been foreclosed, 
sued I), tho mortgagor, for possession of the mort- 
gaged property aud obtained a decree for possession 
thereof. He subsequently agreed with L> to sur- 
render tho mortgaged property to him if lie de- 
posited the mortgage-money iu Court by a specific 
day. U borrowed the money for this puiposc 'bv- 
menns of a conditional sale of the property to L and 
deposited it in Couit j the deposit was made after the 
specified day, and consequently C toot possession of 
the property The money deposited by I) remained 
in deposit, and vv bile there C caused it to he attached 
in execution of a money-decree he held against D, 
and it was paid to him. L thereupon sued C m tho 
Munsif’s Court to recover the moucy winch amounted 
to R350. Held that the suit must bo regarded as 
one for money had and received by tlio defendant for 
tho use of the plaintiff, and was therefore onecogniz- 
-ablo in a Court of Small Causes. Bachman - Peasae 
t>. C hamm i Lae . . . 1. 1>. R., 4 All., 6 


SMALL CAUSE COURT, MOEUSSIL 

— continued, 

2. JURISDICTION — continu’d, 

210. — Suit for money 

reccued for plaintiff’s me .— When one of two or 
more joint creditors rocciv es full pay meat of the debt, 
lie does so under the implied contract that he will 
doli « ci their slimes to the other joint creditors Such 
implied contract falls under tho purview of s. G 
of Act XI of 1805, ami a suit will lie in the Small 
Cause Court by a ci editor to recover his share. 
Lachman Prasad v. Chamm i Lai, I. L. P.,4 All., 
6 ; Huro Mohun Soy v. Khettronionee Dossee , 13 
W.R„372; Smhvr Lull Patluch Gyairal v Pam 
ICalce Dltamin, IS IF. It., 104, refened to SonvK 
r. Mathura Das . . 3. L. B , 6 All., 449 

211. Suit for share 

of ci mpensaiion atiarded for land acquired for 
pulhc purposes — A suit was brought by some of 
the co sinners in a pntti of a roehal in lvhicli land had 
boon taken for public purposes under the Lard Ac- 
quisition Act, against tho other co slmers in tho pntti 
for tho proportion due to them out of a BUm of money 
wlncli bad been awarded as compensation for the 
acquisition of the land, and which tho defendants had 
received. Held that the suit was one for money li cd 
and received for tho plaintiff's uso, and was therefore 
cognizible by a Court of Small Causes. Saltan v. 
Mathura Das, 1. L. It , 6 All , 440, followed. 
Umeax r. Bam Lae . . I. L. B„ 7 All., 384 

212. Suit to recover 

share of profits of mam vtllaqes — Provincial Small 
latise Courts Act (IX of l*iS7 J, sch. 11, els. (4), 
(31 J, s. 33, cl. (1). — In a suit for tho iccovery of a 
certain share m the profits of ilium villages, of which 
tho defendant was tho manager, the only lolief 
claimed by the plaintiffs being pay ment of money, 
namely R.130, — Held that the suit was for money 
had and received for plaintiffs’ use, and was cogniz- 
able by the Court of Small Causes It did not fall 
under cl. (4) of ech II of the Provincial Small Cause 
Courts Act (IX ol 1S87), ns it was not a suit for the 
possession of immoveable property oi foi recov ery of 
an interest in such property. If the plaintiffs had 
alleged that the defendant had “ wrongfully re ceiv eel ” 
the plaintiffs’ sluie of profits, then tho suit would 
have fallen under cl. (31), sell. II of the Act, 
Dam dear Gopae Dikshit r. Chentaman Bae- 
keishka Kaeve . . I. L XL, 17 Bom., 42 

213. Mortgage — Honey decree on 

mortgage-bond — A Small Cause Court has jurisdic- 
tion to giv e a simplo money -decree in a suit upon a 
bond m which landed propci ty is hypothecated’ 
Dooeetae Bor v. Duesingae sin on 

| [12 W. B., 367 

214. - — Money decree 

on mortgage bond — The Small Cause Couit ba« no 
juiisdiction iu the case of a claim for money duo 
under a bond for lees tlmn 11500, where the property 
pledged under the bond is mode liable. Tbipooea 
fcooNDunuc v Koyeash Chunber Bose 

[15 W. R., 205 

216. — — — Suit to enforce 

contract pledging moteable prop er/y. — rlaintifE sued 
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SMAUj CAUSE COURT, MOFU8SIR 1 SMAIi. CAUSE COURT, MOFD88IR 


— eont nned 

1 JURISDICTION— coaf tned 
for rreo cr\ of a sum of m ney lent upon the pledge 

of per so ai property and osVfd tbat the moveable . -- - „ . .. 

property pints 1 si it in declared fiaMo lt*M | frrif of defrajjn/ —A 


—-continued 

2 JUIlsWCTION— eoa/naweif 
220 I — — St I for orJ'f 

i enjoret morlpaymdtrrte aga »,t pert on ani pro- 
■r/n of defendant —A in t lo oMaln an order In m 


till s ml Come Co t lad Junsd ct on to mt[ 
tain » tn t o n force a contract pledging n orc-Mo 
property Arravr Tulu r w pbbay» Mtws 
* r pMad 474 

f, tp^ie I ng land In a .a t f r money dne o- a 
b nt n wti i'li tin* payment is accured by mortgage 


the Court tut % decree upon a toortrt~e of » certain 
boose a oul 1 be inforre l »f» at the person and 
property of the l i nda t t*h bad pareliaaed the 
1 ooie at aurt on sobj rt to the pla nt B * u»rtza”t 
fcot ha t mb fjomtly removed the muter lie ot th* 
tame and to If prise 1 the plairtiT of l*i» 1 en t erecn 
not Wng a claim for d bt damage*, or for the 
recover, if property la not eoi,aira le by a Court of 


of mrootcable prepertv the Jni'ga of a Small Cause I ^ Ouib KcbIX r Liu Snrwa* 

Court u comp te t to try whether any debt Isdae Iul 4GLR,M1 


upon the tond or not but be cannot deflate whether 
cr not the particular land menl oned 10 the tond i» 
charged for the payment of tl e d bt, nor can 1 e 
attach the land in eaecut on of tl/e deer e Pax 
bourns £anoo r Ferro I or 12 Vf E 184 
Wits c rnen ut 14 W R. 214 

money on Iona and to dt are I rn en prefer f 


22L ■ Mortgage of 

mortal l» properly— Sn I for rrdempl on — 'Fliers 
morcable propertr 1 as be n | led cd tn ■ m rtipe* 
bond iik-cut tf tor a loan »D 1 the amount doe on 
tl * m rt »g- i* tender d hut deel ne l the tnorUagor’a 
an t for poat<ti oa a* ill 1 e in the Mnall Cauae Chart- 
Bnt f there 1 a been tender and the roitla for poeaca* 
f on after nixrtn nnrent ot Afccdant* 1 cn en tw 


hut also a declarat on of the pi a ntJTa 1 co on the pro- Min TlyraBT 

petty norigs «d by tne bond is not togn table bT om 

the bm*U an ae Court. Pax NanaTas Mooscuta nZr ,cc. . 
r Sanona Driir 6BL.R,Ap S0 no caHcr.ro 


Win T*wast 18 VT R, ES 

22‘> Uloveable property — XH 

XI of J5SJ „ J9 «*f 20 -II nit -IluU *r* W* 
no cable property w th n tl c mean ng of Ac* A* 
of 16C5 l u CavsDt* Boss t Iinasxacniin'W 
Bos i 


ally and by enfo cement of bypotb cat on of cf rta n 
cattle by th r atta bmeot and tale The cattle were 
in the bunds uf oth Y person a. who had purchased 

tb sn at an anrtoniale la elocution of a decree 
sg* nit the original defendant* and who were add d 


Poaijf KavT Ghobbc MajiacnasaT Nao 

[8BL.R. 514 note 10 W R, 253 

2’3 t le a tier* 

! on of decree oj Small Canto Cc art — 1 git of f*r- 
■Inter — A hut in t “mo cable pro ertv r y 


ai 1 fondants und^-aV of th, C I P^dmeY^e ^ “cTrf^a " ” ° f /f* JV °VTl VS 
1*82. Held that twe sn t rnt m^,l,.v,u Cause Court haa no lurialict on to * II a but. A p°~ 

a«m,l Cause Court Vis .much » a It did nrt fall uodn of * ,c,d bT m Small Cauae Court » 


the fatff cry of a nV for money due on a tod or 
other contract t of a\“ amt f r person 1 property 
or f t the ralue of such V operl y within tt e mean 
ine of a G of the MofoAl «ual Cmw Courts Act 


eieeo n of a decree acipoirca no t tie to rt. J’t TTtr 
lUan , > (VDBiM 

[8RL.E,F TL 508 17 VT H.,309 


(XI of 18Go) /Sa m 0|p a l T RamOopal SEBBCrrr 

t* 0 * 9 tf “w *ud \odia riel E am ,l Z (8 B E. R, 522 not« 20 W R.29 

f * 7 d la 132 t frrrtd V Scbajpai fcrton r „ , 

JaraiHQia T L B. 7 All, 855 224 7m*o ealUpro- 

01 . J» t»~Ael Xt of i«6o * 19 —JJeld that for tbe 

» ,1 “7T' — s» I for enforce purpoaea of the Mofnss l Smalt Cause Court A" 

Jyi V %!ejf ea, i* "** propels— atand ug timber la not “ moroablf "property V *f/ 

• i ‘-.nee of a Ai»» > A<r am,, l Klau I i. V 3 All 

m 6 .* *■„ d eerta o crop* referred to. UumRiltr DirtiT Uax 

rJ? 5 th t ' JPolheeation , «tnall C nae B « B AU, 6«4 

ST™. 1= ■».. rf, IMU ! „„ 1 ’ „ 

. * ron ' 1 *IPe>' •'tm d barred hr 22 a Snoor t» 

Woof tha CtiIp oeedure Code »! 6 na\ llattalle proper/, — A atone taTir-m If was held to 

Oo-',Ta J .aV E ' 7 *5® folw Sam bt “OTeableor personal aa d stngn a ed f om W 

aJL J rlrr . e “" 7«F«l SAoA 91 n mo r cable propertr Hcsitrsoil ScrOH e ATBCU 

ref^,r“v T Af.pwa ^ 474 Vl3Qa 1KW,15 

*aua Paasan c tBaTtjjS H 223 Treet—Or 1 "- 

Pift® 10 20 «*ycr op * — Moreatle property. — Tree* and grtnrm^ 


Contra h asi CaasiiBa Dew c Jancwarff Car<N 


"*>l of poll teal on aoa 
jet XZof toss , e A sn t by 
regiiWred mortg, cVnd 
to snforee t the 1 ypotbeeation a 
t-ourt mit with „ ^ otM n 0 j 

: 4 r?. ln .7. L cb “ * f™' 1 appeal won d 
* of tbs Cr,lp oeedure Code 
Oooa t'vZZn* o R ' 7 Ml * i3 fo 


p.R B ,6 AR.& 84 

— ■■ Sugar en ll~* 
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SMALL CAUSE COURT, MOFUSSIL 

— continued. 

2. JURISDICTION— continued. 
crops arc not moveable property.- Torah A mum 
v. Bakee ilADnri Mookebaee *. 24W.E,, 304 

227. — — - - - Growing crops. 

— Growing crops nre '‘immoveable property,” and 
execution of a decree of a Small Cause Court cannot 
be bad against them under s 10 of Act XI of 1SG5. 
GofaXi Cuaxbra Biswas r. Kamjan Sibbab 

[5 B. L. B., 194: 13 W. R„ 275 

Mbhammab Sieemak v. Sate vaIab Habji 

[5 Bom., A. C., 90 

228. Suit for posses- 

sion of tree or deli very of produce— Suit for definite 
quantity of produce of tree. — A Small Cause Court 
cannot entertain a suit for tbe possession of a tree, 
nor for the annual delivery of tlie produce, so long as 
tbe tree should be productive. Bnt a suit for a de- 
finite quantity of tbe produce of tbe tree, or the value 
thereof, may be entertained by a Small Cause Court 
if the value be withjn the prescribed limit. Shasti 
LAESIIMIKA nASAMMA e. Vepa Venkattiamabas 

. [3 Mad., 237 

229. Suit for fruit 

upon trees — Suit for compensation for the wrongful 
talcing of fruit upon trees — Immoveable property. 
— When the damage or demand does not exceed in 
amount or value the sum of five hundred rupees, a 
suit for the fruit upou trees, or damages in lien 
thereof, is a suit cognizable in a Mofussil Court of 
Small Causes, tbe fruit upon trees not being immove- 
ablo property , but being move-able property within 
tbe meaning of s. 6 of Act XI of 1SG5. Nasib 
Khan v. Eabamat Khak . I. L. R., 3 All., 108 

230. Thatch. — Suit 

to recover a tliatcb of a valueless than H500 must be 
brought in tbe Small Cause Court. A tliatcb, espe- 
cially when severed from tlic house, is moveable pro- 
perty. ItAJKBjrAR Mooiterjfe r. Pbanaatk 
Mo'okeboee 7 B. Xj. B., Ap., 41 : 15 W. B,, 499 

231. — — Suit to rccorer 

lalula leviable on the crops of village lands. — A 
suit to recover baluta lev iable on tbe crops of village 
lands is not a suit for an interest in land, bnt for a 
share of produce severed from laud, aud is cognizable 
by a jVTofussil Court of Small Causes. Nab it Piba r. 
Nabo'Shibbeshtab . I. L. B., 3 Eom., 28 

232. — — Act XI of 1SB5, 

s, 6 — Suit by vatandar snabors to recover ‘‘ aya ” 
— Inin: oven lie property, What is. — A suit fur baluta 
or aya is a claim in respect of a link belonging to, and 
forming the emoluments of, an hereditary office 
amongst HindnB, and one in respect of immoveable 
and not moveable or personal property. A Mofnssil 
Small Cause Court 1ms no jurisdiction to entertain a 
suit for snch a claim. There is no difference in prin- 
ciple between tlie links of hereditary officiating ma- 
hars of a village and tbe bake nppendent to tbe here- 
ditary office of a village joshi, or tbe office of an he- 
reditary priest of a-tcmple and its tmolnments. Tbe 


SMALL CAUSE COUBT, MOFUSSIL. 

— continued. 

2. JURISDICTION— continued. 
babs of tbe former are not personal property. 
Appaka v. Nagia . L L, B,, 6 Bom., 512 

233. - — Suit for share 

oj hahicarlance allowance . — A suit by an alleged 
sharer in a hakwnrtnnce allowance to recover from 
tbe defendant, who received tbe whole of such allow- 
ance from Government, the plaintiff's share in it, was 
held not to be a suit cgnizable by a Court of Small 
Causes. Vexkaji Laksbjian Deshpanbe c. Ya- 
mukabai ... 7 Bom., A. C., 114 

234. Suit for malihg 

ana allowance. — A suit fo*- a malikana allowance 
concerns the proprietary right in land. A dispute 
concerning it may be regarded in the same light for 
the purposes of jurisdiction as a dispute concerning 
the proprietary right itself. A suit therefore of this 
special description is not one fora Small Canye Co- rt. 
Mabomeb Kabaaiectooxxah r. Aiidool Majeed 

[1 N. W., 205 : Ed. 1873, 288 

235. — Act XI of 1*65, 

s. 6~Suit to recover price of huff aloes after sale . — 
A obtained an ikrar from IS by which B pledged to 
A certain buffaloes which B purchased with money 
borrowed from A. The ikrar nlso stipulated that 11 
would not alienate his rights in the buffaloes till the 
sum borrowed was repaid. A obtained a decree 
agnin6t 13 for the amount of the loan and attached 
the buffaloes in execution. This attachment was set 
aside at the instance of C, who purchased tbe buffa- 
loes from B after tbe date of the ikrar given by B 
to A. A sued C { making B a party ) in the Small 
Cause Court, praying for the sale of the buffaloes 
pledged to him by B, or, in default of that, for the 
sum due to him. Meld that such a suit was cot a 
suit within s. 6, Act XI of 1865, to recover persona^ 
property, or the value of personal property, and was 
not cognizable by the Small Cause Court. Ram 
G orAi Shah c. Bam Gopab Sitah . 9 ~W. E., 136 

230. Madras Herd 

Becovery Act, 1565 — Suit to recover woven He pro- 
perly. — A suit to recover moveable property attached 
under colour of the Kent Recovery Act Madras Act 
Till of IS 65} is cognizable by n Court of Small Causes 
constituted under Act XI cf 1SG5. Davub Reg 
c. Kbeeappa . I. L. R., 11 Mad., 264 

237. Municipal Commissioners 

— Act XI of 1S65, s. 9 — Suit against Municipal 
Commissioners. — S. 9, Act XI of ISO-', is no bar to a 
suit against Municipal Commissioners bring brought 
jn a Court of Small Causes. Htrr.isn Ciitja'dee 
Tabapaitcb r. O’Bbien . . 14 "W. R., 248 

238. Municipal tax — Suit to re- 

cover Municipal tax. — A suit to recover a Municipal 
tax is not cognizable by a Small Cause Court consti- 
tuted under Act XI of It 65. Log-ab r. Kitxji 

[I. L. R., 9 Mad., 110 

239. — — — ■ Wrongful as- 

sessment of profession lax — Madras District Muni- 
cipalities Act (Mad. Act IV cf 1SS4J, ss. 13, 

50 — . Provincial Small Couse Courts Act (IX of 
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SMALL CAUBE COURT. MOFUS8IL 
— eo*ti*vrd 

2 JURISDICTION — eoaftawd 
I!S7j, »cA II para 1— Order of a total O or era 
men! The Municipality at Tnticerin demanded 
J150 at profeuion tax from the Sooth Indian Bail 
way Ccmpanv which had already paid profevs on tax 
ti the Municipality at Negapvtaro rhetonpany 
owupl ed with the demand nnder protcet and sued 
the Municipality for a refund of the amount paid on 
the Small Canee Side of the Dutnet Munaifi 
( oort Held the Court ha 1 juried ctioa to hear and 
determine the nut, >f 42 and 50 of the Madras 
Diatr ct Momcipalitici Act of 1881 and ech II cl. 1 
W the Provincial Small Cause Coorta Act (IX of 
1687) are not applicable to inch a suit. Ttmcosiv 
Xi esicisautt v South luniN Eaimvat Co 

[LL R.. 13 Mad.. 78 

240 - Prec acral 

Small Cane Court . Act (IX oj 1SS7J, «•* II, 
arte 8 aai 13 - Calcutta Stunnpal Conloltdalion 
Act (Seay Act II of 19SSJ n 117 a.d US— 
Suit t recortr occup erte chare of tat Ip the o truer 
of a luitee - A amt by the proprietor <f boatee 
land for the reform of Municipal tain from the 
owi r of a hut in the bustee ii cognisable by the 
Proi inci il '•■mat Came Court a Erojofatb MlTTRA 
r ( on •'BAKRASI I L. E , 23 Calc* 835 

24L Order of Civil Court— 

S*' 1 to eel aeide mncetlaneoui order of Cieil Court 
— V Small Canae Court baa no jurisdiction to act 
ande a miicellancona order paused by a Cinl Court. 
UlSAMJ>no»r E nciT 1. ALL 

[IK W, 112 . Ed 1873.108 

242. — Partnership account— hail 

ff r J° rl, "‘ l 'P account —A sort for an account of 




10W IL, 214 


SMALL CAUBE COURT, MOPUS3U. 
— continued 

2. JURISDICTION— eeafiaaei 
the Joint pro pn ctor i or »n undivided esUtc, could noS 
be entertained In a Coortof Small Cause*. EahtovB 
Acharjib r PfABTMoncv Acbabjbb 

[L L. IL, 6 Calc., 651: 7 C L. B , 657 

215 Proetnf i*f 

Small Come Court I Act (IX of iSSTJ, «ci. It 
art 29 fcJ—Sutl by a retired part utr for tieeo* 
eideralion due on account of Ale retirement— b 
suit by a retired partner for money alleged to tart 
been agreed to he paid to him by the continuing 
partner* In ronildrration of his retirement li not a 
mit for balance of a partnership, and is not exeludfd 
from tb* jurisdiction of a Court of Small Cauac*. 
PACJI IiAL r CUABOA JUl 

[I L. It, 19 AIL. 513 

- Settlement of 


c in . , T Arl If oflSSS 

I 6 —Where defendant had been plaintiff 1 * aerraat 
1» charge oE pLinUlT* ,hop, on the xradentanding 
tt7»T ,to r remnueratrd by a .mall .hare of 
ih» tat fit * ,n J lC j ^ ® led * «uit to recorer 

! |.,“ M *9er d duction of each remuneration was 
btld to be a luit on a demand eogn rable by a Small 

Sr , Co p t ‘S “> <« I»5S» a 

J'f' . “«*ll SnlH. t Bmmm 

“ , : Suit tnroltlug 

tZ J partner, hip account —A B. and C. the 
« utc - *»<d their tenant m the 
Mun,,p, Court for rent , the tenant defeated tbo 
•an t by proving payment of the entire rent to B A 
B for ' ,U,t , in th * Sm ‘ U C **“ Court 
rent ‘ qn ^, to the one-thTnl of 

, f ,0 J«“ «4 U* «»t* incurred by him and 
Court. 4 j?* 5 ? , V‘V b ,a the m,t ' rait m the Mnn.iPa 
of r™t a® » e * deJ tlist h * had ei pended the .1 
and 'th.*" a ? °f the joint e.t 

$™| sasatrt&i. 


240 

„«-o«s/*— JV oxim to pay balance -The plamtuf 
and defendant, having earned on tuslncaslarartocr 
•hip fettled their account, and .truck a balance ef 
1(196 which the defendant agreed orally to pat la a 
month The plaintiff now toed Eo a Sunil C»n« 
Court for the amount, not alking for an ace mat M 
be taken. Held that the tint was wamtvc*™ 
itAKIUCTnC r SAKWATHA PHLAt 

p L. IL, 21 Mad, 330 

247. Frfaoneru’ Testimony Aet 

(XV or 1809) —Jlcftntl Small Cau,e Court, 

Jud/e of— Defendant n cut tody —A -ludire oft 
Small Canee Court in the mofuml ronld direct tie 
jailor to trlng up before the Conrt at the bearing « 
the *nit. a defendant ctmmi ted to cu.tody, unuii 
a 78 of Act VIII of 1853, without haviug recourw 
to the proeednre under Aet \V of 1BC3 Lhasa* 
Maji r Labatas Das __ ,, a 

[BE L. IL, 215 : 13 W. Bw 278 

— Porch. nae money— C>n7 Pro- 


cedure Code t 315-Suittorecacerpure\aie-money 

— Arif iy pureXattr at Court tale rkeu debtor led 
no ealralle ,ntere>t —A ioit brought, under a »** 
of the Code of Civil Procedure, by a purchaser 
eieeotion tale to recover' the pnrehan-money, *b™ 
it le found that the judgment -debtor ha l no ail»»™ 
interest in tho property which purported to b» •® 1J * 
it not a .nit of a nature cojnixable by a Small Ca»« 
Court con.titutcd nnder Act XI cf 1803 TACnAVir- 
ri-vr Nabataba . I. L. R., 11 Mad , 26® 

249 Troeiaeiul Kr nett 

Caute Ccurtt Act (IX of 1SS7J, teb II, art ll" 
Suit to recorer pnrcbaee-anoneg iy purchaeer Qerfe* 
from pcnee»ouof in pmrchaee by a tiird perton-— 
Where a plaintiff brought a suit in the Small Can** 
Court to recover from the defendant the purchase 
money which he had paid for* pi«eof laud. but from 
which however, he had been ejected by order cl * 
Cinl Court at the mitance of a third person, it w*‘ 
A eld that tha exception to art. 11 of the second 
schedule to tha Provincial Small Canae Courts Act 
(IX of 1S87) was no bar to the maintainability of the 
plaintiff’s suit, although, a. a defence to the actios, tt 
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DIGEST OF CASES. 


SMALL cause court, moeussh. 

— continued. 

2 JURISDICTION — continued. 
may be nectary for the defendant to 
had a good title. Goox. I>ka> t. 63 

250 - Receiver— Potrer to appoint 

receiver — Attachment and sale o/ ionrf . 

T'rfdn IS? 7 s 26S . — A Court of Small Causes 
cedurc Code, lb / /,* ^ therefore, on w Inch 

Cannot appoint a receiv er. > ^ dateon which 

recovery will be time-hamd before the a ^ rf ^ 
a sale can .’ nlont ’hs'from the date of 

Procedure Code, 18 < /, >* available forsatisfac- 

the attachment ^WSIKODAB 

tionof the ^^ent^reditoP s d< v 

REFGirCNATHDAS V. Teeseraw TO ^ a Bom ) E58 

051.- Registration Aot -S»i^ °» 

St wHch 

s^rs’iiSsaa- 

the Cairt in S therefore had 

maintainable. A Sro .. 1pr that section on a 

jurisdiction in an application nnuer tbe 

Ud on which not mere than R5-0 « Fitter *. 

time of the apphcation KeSNAB c> Ref.,11 

MASAwnr Musiito 10O 

Sreemttnt Sen r. Gobai Gazee ’ ’ 

which was ™Led 

XX «/!«' '•£' M^S 

ept mllr«P'=l" c amount les, than B500 is 

Act XX of ISbb tor a q£ Snulll Ca u S es, and 

cognizable bv a ^ r of Civil Procedure, 1S77, no 
under s. o^-G ot tue oo ngninrt an order 

second appeal lies itol 1 ™ t5o ^ 0 f a deciee 

passed on an nppheat BucitacHabjee r. 

made in such a suit, j^MOV^n U Calc., 169 

BABTTBASI CnATTOPAMTSA 1. L>. -tt , 

Rent— 5«i< for money /or per- 

? 5S ‘ In inn date-trees .—' Suit formonej for which 
T-SaSd to lrt defendant tap certain date- 
appropriate the, "“/fj 

fotrthe^hreuch'of'a contract in respect of avliich a 

Stiff Sy *<'"<*- 

254. . purchaser of produce' of tenants 

holder o held a decree for 

Zonrf/orren -P«m<ry r) bnra gl.t to sale m 

^oney acainrt &, n c ^ of certain land 

ereentinn of h s leere *, fluce was purchased by 

occupied by G, am a j g 0ViC a rent for tbe 

S. The landholder, to b mt of the rent, on 

land sued O and 5 for tl rf ^ ^ _ w p. Kent 

the ground that nnd. ® BB hypothecated for the 

Act the PT^ce o the lum ' ^ ^ bc held 

rent. Held «>at the defer. i ^ ^ tbcrcforc one 
responsible ex deli , t ^imed. being under 

for damages, and the amo of Small Causes 

B500, one cognizable a B ., 5 All, 518 

Siixdba v. HEEASI 


R TVTAT. T. CAUSE 

— continued. 

2. JURISDICTION 

255, 


( 8650 ) 

COURT, MOEUSSIL 


continued. 

- Suit for 


_ rent 

under agreement — Failure to prove a or e ement.-l^ 
a suit for rent of a holding which the pkmtifE alleMd 
to be included within certain homestead land which 
he owned in virtue of a sale certificate m execution 
of a decree, the defendant urged that the said holding 
was expressly excluded fro n the certificate. The 
plaintiff contended further that the defendant had 
S to pa\ him rent for the land m dispute. 
n,ld that the' material issue was as to the alleged 
agreement, and that, if the plaintiff failed to prov e ^ 
Ssue would be as to whether the land belonged 
to 1.1m or to the defendant, and would require rto be 
settled in the Civil Court. KhTOEEBAM Btswas^ 
Koran Budonee Dossee . . 21 W. , 


256. 


Tenant and 


assignment from R paid to in ^ ^y^jy D> 

Knorin? such payment, 'recovered the rent from B 
h S y a selamte suit in which no plea of , payment waa 

Tlk”V‘i5S»TSta.»XwS 
SfSffiSTSX Small Cause C £ 1 « 

the zamindar defendant D. Beld that, m the 

Judge of the Small Cause Court was competent to try 

for the same. Deanet Mendee - w Rjl9 o 
Dossia . 


257. 


Suit for use of 
for rent or hire of 


cansed to hou^ for 
passing and reparsing to and from his s 'rune , 
V keld that, if there was no express luring, the defen- 
dant ought to be sued for damages for trespassin 
upon the plaintiff’s land ; that if he agreed to pay 
W the use of a way across the land, it wonld no 

S“„d twin diw C..W. f,r“ SS'e. 

was competent to cntertainthc su c Bef ^ 1S 

GOOD . • O w . XV,., . • 

„^8 Suit for rent of 

mu 

mere accessories thm'to.^^ ^ GnPBI>AI r 
not bav e jurisdiction. CnENDE - w 152 
Pandet . ‘ 

Arrears of rent 

of homestead, or laslu land Suit 

‘rffS’ o»‘ 
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■SHALL CAUSE COURT, KOFOESIL 
—eontinneJ 

S JURISDICTION— continued. 
has no jurisdiction lo entertain a ant for arrears 
of rent cf homrstcal or bnstu land nmler the 
rro'iaionf rt tin 1 rov metal Small Cause Co irts Act 
(IX of 18S7) Uma Cues* Mabdue r lluui 
Bewaii L L. It , 15 Bom., 174 

260 — — Suit for sums 

stij vlatr l to be p ltd J or me of pnrate path —A 
suit upon a contract for the payment of a stipulated 
inn pep mensem to the owner for the leare granted 
by 1 un to the defendants to use a path across his 
land is cognizable by the Small Cause Court. Wooma 

PEBgAD SHAW C SaCMSHEtt glEDAB 

(4W R., B.C C Ref ,10 

201 ■ — — Suit on mila l- 

metif bond for nminr or ealao ii — Plaintiff sued in 
a Small Cause Court on an instalment bold for K81 
The bond had been eiceuted for nnzznr or azlimi coo- 
tcmporaufonsly «ith the execution of a pot tab and 
labnliat by which the defendants agreed lo par the 
plaintiff H335 a \ ear for two years as rent for 
eertm i land The pottah aud ksbuliat had not been 
repisti re I A pre' 10 is suit brought by the plaintiff, 
under let \ of 1859 ha 1 been therefore dismissed, 
and no nil evidenco was admitted to prove the terms 
of the pottah and labnliat II rid the suit on the 
lwnd was properli cognisable by the Small Cause 
Conrt as a simple debt due under the bond It was 
clearly not for rent, nor was it an abwab or illegal 
eras . nbethent was nuziur or salami was immaterial. 
DrtAKATn Mookeejeb « Dnstara McttiCK 

[5 B L. R., Ap , 1: IS XV. R.. 307 

202. — — — Sail for rent 

V for non payment -Where a 

party sued for *117 8 as nnt, and a like sum at 
penalty for non payment thereof, it was held that he 
“ 'V, "‘“S for a penalty equal to double the 

not doe, and that a Small Cause Court was com- 


Borsrni Cucux Ojah 


6 XV. R , Civ. Ret, 6 


rsar* o] nnt and allotment of rale —A suit for 
**"£ZE2* / w V”** rfntb “ over been 
the rate of reni ^ * As f° r assessment of 

Sort Go r « ^T n „°a“ gn,,lb ^ b y • SmrJl Canto 
msimT W 1 G “ 08E r Ksdab Na»* Cure- 
I '* Tn CarcKBRurTTY r 
°“* * 1IH 0no « . 23W.R, 420 

det of m g ft . , Suit for rent— 
lucressed „ ,? ~ A ,‘ U '‘ t0 » UCM rent at an 

for reut tbe ^’fcn.Unts, aud for a d.ciw? 

sSaSi3ar.B!:s“isii- 

'«a,.TAS? 

235. tn XV. R , 178 

2n nd need for . Sm,< for rent of 

of land used for bniulf’H 0 **' — A *“ lt f° r the rent 
oailding purpose* is cogiuza'-le - 


SMALL CAUSE COURT, MOFtTSSlL 

— roafnaei. 

2 JURISDICTION— continued 
Mofauil Conrt of Small Causes. Pbasee Butrin e 
Nokooh Kcbsioeab ' . 18 XV. TL, 308 

Ooxnrr, Cncxo lhatteejze r. Mosibmo 
Kaxdoo . . . * . 21 XV. R.,5 

268. — — Sml on /»*!• 

meal bond fur arreart of rent . — A suit upon an In- 
stalment bond given for arrears of rent la «BWUbl* 
in a Small Cause Court Alan a suit by a judgment- 
debtor to recover money paid by him to be app ird 
in aa'isfaclion of a decne under Act .\ of ISkI 
but not so applied by the decree holder SffTTT 
CnrEs Giiosal t Mahomed Ailt. TA*M** 
Caras llor e. Gopal Kisto Rot _ „ _ 

[JXV.R^S C O.RetftB 


287. - 


- Smt 


s d-cs- 


menf given for arreart of rent— Act XI of tS83,e S 
— A suit to recover arrears of rent on a tahoid but* 
hundi, under which defendant had been appointed a 
tahsildar to collect rents, haring been filed be fort the 
Munsif, It was retnmed as bciug cognizable b» tie 
Court of Small Causes The Judge of the j»»* r 
Court, seeing that the instalment bond on which Hw 
aoit was brought was exactly la the for® of ! 
kafaoliat, and that the defend mt was In poswtsioiiOi 
the land for which the rent w*a claimed, rcfirred tne 
question of jurisdiction to the H igh Court, which bail 
that tho money which the defendant contracted la 
par, being rent, could not be aaed for under Act il 
of 18G5 Peases Monnr Ror Chowdii** * 
A93ADKDAB . . 18XV.R.4 4 * 

288. — — S«if far fl 

vkere Here is no contract to pay il — A suit V** 
brought In the Small Causa Court hy a zamindsj 
against a raiyat for arrears of rent The phnnWt 
alleged that he had tendered pottah ■ which the , 
feudant was bound to accept, and tho defendant 
alleged that the rent specified was such that be 
was rot bound to accept the pottahs. ZTsM that 
the suit was not cognizable by a Court of e®*- 1 
Causes, tbero being uo contract between the parties 
for the payment of rent Vebsayacbala R*b®t** 
r Nasaiasa Reddy 4 Mnd , 38» 


209 Suit foreman 

of pbu’inr —A suit for arrears of rent of the 
description known as phulktir cannot be tried pj 
a Small Lao so Court, doni-eo Soovooc. r GoxDon 
UnccTTt . . 23 XV R.,30 1 


■ Jet XI 4 


1S65, t 6 —Juntd, chon— Suit for refund of rent 
e laniard) paid to a reran S perron — A 
Court of Small Causes lias no jurisdiction uniter i” 
of Act XI of 1865 to entertain a auit for a refund " 
money paid as rent in which It u found that «** 
psyment was made to a we ng perso I roluutaniy 
and under no mistake as to that | erson hi>“8 
entitled to receive it but with the nlject of 
fraudmg an intermediate tenure-holder 
Cb»U Don e VOSAtSlSTAL „„„ 

[I.L.B., 11 Calc,, 733 
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SMALL CAUSE COURT, MOEUSSIL 

— continu'd. 

2. JURISDICTION — continued. 

271. Suit for rent— 

Sit < t at full rate* after remission for nears — Act 
XIII ofPGO, s. S-“ Suit "—Mad. Begs. XXV II! 
of ISOS ami !' of l'- 20. s. 2. — A znmtmliri was 
attached in 1827, and the Collector, without authority 
from the Board of Revenue or the Government, 
remitted a portion of the tirvai, and continued such 
remission until 1842, when the tamindari was re- 
rt< red. The then znmindar and his successors eon- 
tinned the remissions, always, however, entering 
the fnisal rates in the pottahs and settimr down the 
remissions as mnnasib. In IStil the, plaintiff be- 
came lessee of the zamindsri, and in 1862, pursuant 
fo notice, he tendered pottahs for Fasli 1272 to the 
defendant and the raiyats at the fnisal rates. Held, 
first, that the plaintiff was not precluded from rais- 
ing the rents to the amount of the fatsal assessment ; 
secoudly, that the Act of limitations did not applj ; 
and, thirdly, that the plaintiff might sue in a Court 
of Small Causes for the rent for Fasli 1272. The 
word “suit” in the proviso of s. 3 of Act XI.II of 
I860 referred to regular suits before a Collector 
under Act X of 1S3P, and not to the summary pro- 
ceedings under Regulation XXVIII of 1802 and s. 2 
of Regulation V of 1822. Abwuuu Pieiai r. 
Kovn Chissta Piliai . .2 Mad., 22 

But see LT'i’AI.afati Ga>"akata Gaiih r. Baiatx 
Ramudtt . . .2 Mad., 475 

272 -Suit for damages 

after notice to quit or pay rent. — A notice was 
issued on defendant requiring him to quit the land 
or pay rent, and defendant refused -to do either. 
Plaintiff therefore rightly brought his suit for 
damages, and not for rent, and the Small Cause 
Court had jurisdiction to entertain it. But ns the 
Court rejected the suit as being substantially one 
for rent, its order was set aside, and the suit ordered 
to be restored to the file of that Court. Buoodttn 
ilTOJira BOSU r. CnTOHEBKATII Bakebjee 

' [17 XV. R., 69 

273. — — — Damages on 

account of rent — Suit for use and occupation — 
Trespass — Tjecfmcnt — Jlesne profits — The plain- 
tiff, alleging that the defendant, with her per- 
mission, removed a loch placed by her on her house 
and took possession of it, sued in a Court of Small 
Causes for “damages on account or rent” of which 
she was thus deprived. The Court, regarding the 
suit as one for use and occupat'on, made a decree in 
favour of the plaintiff. 'Held that the suit was not 
rightly regarded as one for use and occupation, for 
the claim was not based on any contract, express or 
implied ; it should have been regarded ns an action 
of trespass brought to try a question of title, - an 
action in which the Court of Small Causes had no 
jurisdiction. The plaintiff’s proper remedy was by 
an action of ejectment in the ordinary Civil Courts, 
to winch, if he chose, he could add a claim for mesne 
profits for the period during which the defendant 
had been in occupat’on. The decree of the Court of 
Small Causes was accordingly annulled, Jahna- 
das e. B.m Shite on . I. L.R., 5 Bom., 572 


! SMALL CAUSE COURT, MOFUSSXL 

— continued. 

2. JURISDICTION — continued. 

274. - ,c Damages on 

a>cotint of rent” — Suit for use and occupation — 
Trespass — Pjectment — Ilesn* profits. — The plain- 
tiff obtained a decree declaring him entitled to a 
certain lioase. Be thereupon gave to the defendant, 
who was iu occupation, notice to pay him rent, and 
on default of such payment he sued the defendant 
in the Court of Small Cnuscs to recover “ damages 
on account of rent.” Held that the suit was not 
maintainable in a Court of Small Causes, which 
could not be used as a medium for ejecting, by in- 
direct means, a peieon in poascs-ion of immot cable 
property. Held also that the plaintiff’s suit was 
only maintainable as a suit for damages on account 
of trespass, and in such a suit it would be necessary 
for the plaintiff to prove possession prior to the tres- 
pass, or to have obtained a decree in ejectment 
which would relate back to tlic date of the trespass. 
Tlie plaintiff had obtained nothing more than a de- 
cree declaring him to be the owner of the house ; 
hut this did not necessirily import a right to imme- 
diate possession, nor could the plaintiff bo allowed to 
derive from it all the bencGts which he mieht derive 
from a decree in ejectment. Kaejdas r. Vaxiaijh- 
bas . . . . X. L. R., 6 Bom., 79 

275. Suit for the 

recovery of damages for the use and occupation 
of land. — A suit for the recovery of damages for 
the use and occupation of land is within the jurisdic- 
tion of tlie'Mofussil Small Cause Courts. Makiiak 
Bah Datta v. Gombeelah Sajidab 

[I. L. R, 17 Calc , 541 

Kaet Kbishka Tagoke r. Izzatanmssa Khatun 

[I. L. R., 24 Calc., 557 

276. I'rotisct a l 

Small Cause Courts Act (IX of 1887), sch. II , 
art. 7 — Suit for damages for use and occupation 
of land. — A suit for damages for use and occupation 
of land is cognizable by a Court of Small Causes. 
Vika PlLEAI V. RAKGASAAn PltXAI 

[I L. R., 22 Mad., 149 

277. - — Suitforjodi — 

Provincial Small Cause Courts Act (IX of 1SS7J, 
sell. II, art. 13.— A suit for arrears of jodi rent on 
favourable terms is maintainable as a small cause 
suit under Provincial Small Cause Courts Act, 1 SS7. 
Veskatagisi Rajah r. Yehkat Rah 

(X L. R-, 21 Mad., 243 

278. — F roc in ci a l 

Small Cause Courts Act (IX of VS7), s. 15 and 
sch. II, art. 8 — Suits for rent other than house rent 
■ — “ Suits of the nature cognizable in Courts of Smalt 

Causes” — Second appeal — Civil Procedure Code 
(Act XIV of 1SS2J, s.oSG.—X suit for the reeoiery 
of rent other thau house-rent docs net become a suit 
of the nature cognizable in Courts of Small Causes 
within the meaning of s 5S6 of the Code Civil Pro- 
cedure because a Judge of a Court of Small Causes 
has been invested by the. Bocal Government with 
authority to exercise jurisdiction with respect thereto 
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EM ALL CAUSE COURT, MO FOSSIL j 


2 JCri'DICTlON— eoaf a.erf 
ander . 15 ail tch II art « «» »l» F»««nrf*I 
Small Caste Coirt, At •«*•} 

mil hrml.nUJwktl* an* «nt or *.l «. cf 
tbfaut j ft nu ter of the cr Inal n l " t «irr«d 
U'OO Inicmt Ucmu' lummii rui 
[I U 11,23 Mad, 220 
Comfe* “orttiAltAK Amu r «*»*?* \««A* 
[I L. 23 Mod, 547 

decide! y a Fall bo 4 ottrrel or tie b’*** 


279 


Itlffm 


$ Iff - 
... reroirry 
•t lit LihW 


for txrt ,* paamea. , ... ...... 

( Jtl T/I «f lWij • 

—li-wtal Tt* f* fef f < JJI *f I'M) 

A nil Item hiAjrl ml tn irt of the 

by the t nanl of <*r ,< payment, lakn hi 
lord in retpeet f Ik* rent of l e bold np »r l r« 
(acred ns KUO u bioI nfrui 1* hv tie *n»l 

Cante Coart m d and r *. 5‘f f t) i Cl* 1 I n» art 

Code io kcoi t ■} p* , 1 la. Tt •* u io*l *x in 
ilU of tie F I il T » f) Art to O «md» lk» 
pnm i i ft K cf U f it I r »i lore t <«!e b* 
it <1 t to at nli tl> ue a 1 lai no heath* 

• t lUsio Tot •>,«« 

(L L. It, 20 Calc 642 

4 C W N, 03 


upon the ature f tk 
Pno I ilI ni r 11 L 


280 

lord tfaiatf a it.ani jor m rrrfi a «»«• put am 
ly Aim o ml of f» t rtal to a Mir d port s lr «•««»» 

H idler tart a tt t it of f r rtal or jor 
damaget — II tM (he the Foil lltcrl , ) that a »- t by B 
landlord Bp, att » t»r»nt in certain ten of money 
payable hr 1 meat of tbe root to B th id prana bi 1 t 
animment i» one foe rent mod rot for darui.iB. 
r*f,t nrr Rittta, r JTan.t (Aaxfer Co .e 7 X 
II Colo 321 referred to. 31 kola! Alt r 
tf.Wif C IT *.,5 appeared of 

"* 1 *’ < TA Dim r A«urTO*n Cncciiu 

,CTTr L L. It, 27 C«le„ 67 

{4 C TV. N . 3 


- 

p-tallr 



"" ™ n< * • w • tfea foe breach 

of Wh»et well a .»tl, u rt coenuBlle 



ue.,1,* aU.tk 
- « l» the' 0 “» 
= m»n Canto 
Ntmnnu' ... 
117 17 E- 55 
- S.,l fur rial 
A amt for the ti 
It cognizable inf 


SMALL CAUSE COURT, M0FUB5IL 

2. JCH'-DICTlO’f— fs»f •*** 

Cam Cowrit Art (IXttfl** 7) •***••£.*- 
K an! f 'earned is rqnyl tharet awns Unit BpfertaW 
inz toataUlhllseieenitl not B d*er?e K* lhvr» n 
a’l the Lo It an J f ’a ahara W eome cf tbe Uniaarefe 
a 1 1 an I pnrtWd by rne K. wbo in A«r 1 01 rW 
to tlie | Wirt ff. half of the Led and tfc» ^ 

the rent | plwnt ?t ar»l-l *il • I’*' F^» 

defenlanti half of lb* laldt whtrh ibeftalFat 
rb»»e \ and al-> 1 alf of th- trran f * >3fW FU i 
t ff. Ironpht a tall foe recoeery cf th» wVle rent « I 
1\X» tbo perane t to »lom they Ut 1 ■ *'7*4? 
of tin.* armu-Bb.i-z «=>''' f r f mA 
The rlilm not rieer.* n; DOO Li ralne UM 
tl at the »n t brerpbt by tbe ata'r’re BTalanti 
tenant It a nit lo rreoerf the rent *l , tln the 
in. of art. ft of arh. II of the ProrineUl -imlU 
Ca-ae Conrta Art That the a ney »aa «* •« »« 
at the time of the awiznirtit aid the Boatf-weM s * 
n * depriee it of that rUrtrter an fw.at all earn.*, 
aa the tenant teat r*nn-m«L Aooaloee 

Jl-riee t Urtalalaa C»t»f" ifo’oomlar itiril- 
J9«, Tall Mot a a •> art r Tro<,tarko*tl\C,Utt 
I ti n* C.d«f aid Rttdat J/oaer » S IW n 
1 • F.SU fcHoarfil. Trail* «•»«* «****. 

.ere,.., Ciordlrj 19 II -B- « f d^Mn^iabel 

Itcam • I oiaitn Ilor . 4CHr.JL,K> 

*>83 — Sa’l i* ** 

.tt.o.ee of erreoe, of real ofitr tU) Ml 
rlefler rtgattallt la Me Small Coat* C * r, ~Z 
EraM Tt***-* Jtl (nit tfl^SJ.a S m! » f 
-Peoeiart.t Small Cam Coaefe Jet w* U 
art 8 -Btt* by tbe rail lteirb 
diaten ie|t> that a *m‘ broi/ht by an BMif-f. « 
amenta of rent after they fell doe for tbe tert»r”7 
of the atnonnt die. It a tnit f r not. and *1^ „ 
rarefied frets the eermutaw of the Coart of Hr.m 
Caotra StuS C«rat>Tl Ib-ll «- , K HLr 

(L L. If. 27 Cala, Baf 

4C.W.N-33T 
Monrar-n N»m Katiaiarl e Kin* »* c **7« 
biihoou 4 C W. K. 603 

234. Sal»-proc*eda— . Sa./Ae rt 

food of moat ft f*,d mndtr ordtr cf Co*H - A « * 

to r*o«er » rtf“ n3 cf isooe.a paid ondt- an otdrt ot 

Court it not KvnitaU. b? a Court of Small Can**- 
Giiih Caracra MracrL r D<o*o» ''»« ... 

p. L. IL, 6 Calc. 494 

235 Ml X7 •/ !»> 

—Cl r I rrortdar, CcA-, Jt-SS e Saif /<*’ 

rtfanJ Of ain't paid ,a tttraf.o* •'£'*?* fl 
ml under, 2 1 of the Code of Cml 
romp. I refold of p»ul la neenti. o of * “«*” 
to a perron rot entitled thereto It eft-tuabw . 
Coirt of Small C.uva eor.tt toted older ArtXIW 
1 K5 Ram r •?».» Xof l L.RtTf'1- 

3*8 disputed from. I!iSm«a» e 

P.L. IL. S Mad-,2S° 

«B9 Srswl apptol 

- Mt-pr <ttit S .,1 for .lor* of-K 
deerre-iti'der agamrt another fo* tbe money ttci 
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SMALL CAUSE COUBT, MOEUSSIL 

— continued. 

2. JURISDICTION — continued. 
by the latter on a division between them of the pro- 
ceeds of an execution-sale as his share of snch pro- 
ceeds, under the order of the Court executing the 
decrees, is a suit of the nature cognizable in a Court 
of Small Causes, and consequently, where the 
amount of snch money does not exceed fivo hundred 
rupees, no second appeat lies in such suit. Mata 
Prasad v. Gaujii . . I. L. B, 3 AD., 59 

287. Civil Pro - 

cedure Code, 1SS2, s. 295— Suit for refund of pro- 
ceeds of execution-sale. — and L held mortgage- 
bonds executed in their favour by the same person. 
S’e bond was dated the 16th June 1882, and was re- 
gistered, the registration being compulsory, V s bond 
was of prior date, the 30th December 3 8SO, and was 
not registered, the registration being optional. 
Both instituted suits on their bonds against the 
obligor, and obtained decrees for sale of the property, 
the decrees being passed on the same day. The pro- 
perty was attached in execution of both decrees on 
the 14th August 1682. The sale-proceeds wero 
divided by the Court executing the decrees equally 
between the parties by an order dated the 1st May 
1883, notwithstanding that i? claimed the whole on 
the ground that he was nn encumbrancer under a 
decree passed ou a registered instrument, and there- 
fore entitled to priority. S, being dissatisfied with 
this order, brought a suit to recover from L the 
moiety of the sale-proceeds paid to him. Held that 
the suit, being one to compel the defendant to refund 
assets of au execution-sale which he was not entitled 
to receive, and to set aside the order of the Court exe- 
cuting the decree, which directed the payment of the 
assets to him, was expressly allowed to be brought 
under the provisions of the penultimate paragraph of 
s. 295 of the Civil Procedure Code, and could not 
be regarded as a suit of tho nature cognizable in a 
Court of Small Causes. Shahi Ram v. Shir Lai. 

[I, L. B, 7 All., 378 

288. Suit for money 

paid for property sold inhere judgment-debtors 
had no interest — Provincial Small Cause Courts 
Act (IX of 18STJ,s.lo. — Held that a suit to re- 
cover from a decree-holder money paid as the prico of 
property sold in execution of a decree as the property 
of the judgment-debtors, on the ground that the judg- 
ment-debtors had no saleable interest hi the property, 
is a Buit of tho nature cognizable in Courts of Small 
Causes within the meaning of s. 5S6 of the Code of 
Civil Procedure. Makund Bam v. Bode Kisiien 

[1. L. B, 20 AD., 80 

Neither art. 2 nor art. 35, el. (j), sob. II of Act IX of 
1887, excludes such a suit from the cognizance of the 
Small Cause Courts. Pbasanna Kumar Khan r. 
UitA Chaban Hazba . • 1C. W. If,, 140 

289. Proceeds of 

immoveable property— Jurisdiction — Act XI of 
''865, s. 6 — Money had and received — Sale of tenure 
-Co-sharers. — Tho plaintiff and the defendant were 
i-owners of a certain talukh. The zamindar brought 


SMALL CAUSE COUBT, MOEUSSIL 

— continued, 

2. JURISDICTION — continued. 

a suit for arrears of rent of the talnkh against the de- 
fendant, obtained a decree, and in excention of that 
decree sold tho tenure. The proceeds of the sale* 
nftor satisfying the zamindar’s decree, wero taken by 
tho defendant, and the plaintiff instituted the present 
suit to recover an 8-anna share thereof. Held that 
such a suit was not cognizable by a Small Cause 
Court. Mata Prasad v. Gauri, I. L. It., 3 All., 59, 
dissented from. It am Coomar Sen r. Ram Comur 
Sen . . . . 1. L. B., 10 Calc., 388 

290. Salvage — Suit for salvage — 

Abandonment of property saved. — A suit for salvage, 
even when the saved property has been abandoned 
by thoso in charge of it, is not cognizable by a Conrt 
of Small Causes. Kisuohe Singh v. Gunnesk 
Mooeerjee .... 9 W. B., 252 

291. Tax — Suit for amount of trade 

impost— Suit for rent. — A Court of Small Causes 
has no jurisdiction to entertain a suit to recover the 
amount of a trade impost alleged to he leviable from 
tho defendant in common with all other persons 
carrying on the trade of weaving within a particular 
district. Snch n suit cannot be considered as a claim 
for rent. Jaghirdae or Arnee v. Pebiyanna 
Mud key .... 5 Mad,, 317 

292. Title, Question of — Penial 

of title of plaintiff by defendant. — Where the cause 
of suit, as stated by the plaintiff, appears to be within 
the cognizance ot a Court of Small Causes, the 
mere denial by the defendant of the plaintiff's right 
of title is not sufficient to oust the jurisdiction of tho 
Conrt. If it reasonably appears to the Judge that a 
bond fide question of right, which is not within his 
jurisdiction to decide, is fairly raised in the suit, his 
jurisdiction ceases. Amharru Ammar t>. Subhu 
Vaditab .... 2 Mad., 184 

293. . Question inci- 

dentally arising, — If a bond fide question of title 
arises incidentally in a Small Cause suit, the Court 
should determine it. Adagibisami Naikeb t'. In- 
nasi Udayan . , . IIi.B.,3 Mad,, 127 

294. Right to cut 

trees. — A Court of Small Causes may try incidental 
questions of title which aro indispensable to the de- 
cision of the claim .before it, — e.g., a right to land 
on which depends a party’s right to cut trees. 
Rad ha Churn Gangoory v. Gcdadhur Bahadoor 

[15 "W. B.,108 , 

295. — • Suit for pro- 

duce of land. — If the right of the plaintiff bo a 
question raised in a suit brought in a Court of Small 
Causes for recovery of value of produce, it is quite 
open to tho Judge of the Court of Small Causes to try 
it and determine it incidentally to the main question 
in the snit — the right to the produce claimed. 
Dasha Ayyan v. Bajapa Aryan 

£1. L. B.., 2 Mad., 181 

298. — Suit for damages 

for loss of produce. — The jurisdiction of a Small 
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SMAUs CADGE COUKT, KOTVSSIL 
— real nttd 

2. /cri'DrcnoN— « 0 «f 

Cauv Court u ttfocid a * ffu t for damages for 
carrying avsy the produce of certs a find stlirn tie 
de'radaa iota op t tie to the lied in ans-ier to the 
rUini. JVr Trzrza, CJ —XVbra » Util brought 
m a fo-m n wh-ch it s ccguiraHe by a Small Cause 
Court tniUr Art \I of IS* Bile Court raowt decl n* 
jonsSct co if it appear* that lar den .ally a question 
of t tie » rawed wl eh it haa cot junad etion to 
determine fer tor other purpose than tbe decuict t 
the *o t hefo e it. Coder suck circumfUncei tbe 
Court may bowerer proptrlv part a rcasenaile 
adjournment that the qncrtiou may be 1 1 ja ed and 
determined by the proper tnhucal 11 AS Are A 
IfroAitt ITcCAsnn 1 1. F s 3 Kad. 102 

297 Jet XL1I of 

iseo —Plan iff iotd d fendant n tbe c mall Cause 
Court for damages for U> eg eat down and returned 
trees from plarotifTa land Defendant p *ad«l that 
he was ent tied to do so oudrr h a jo*Uh. Tltld 
tb- Court had juraJSrtxn to Iry the qaert m ct tbe 
geamn -ness c! tbe ped jh Einnr Kane Rums e 

Lak Chaspba D bar 

[B L.B. Sup VoL, 34 "V7 il, p H, 127 
hHTinnoo CnowDUET r Cons 2 W K. 170 
Em Jszscs Kotzz c HABAzir.iz Krone 

[0 V7 IL. 330 

^rtnea Liu Pattcci Gnw*t * Tim Kiin 
Pbaxis 16WE, 104 

But see Kras e Biitvat tni 

[LI*.B,2 All, 07 
and PltHoor iszz. Goozoo Carta Dus 

115 XV R, E50 


TJ m ° r, 3"> •? land ~\Vhe-t « 
rt?f£^ nt tbe renta uimi 

tha , ttb. ^ . ,DOTICl . dnf “’ ‘^^ardha at pnlaUoo 
\he t^!r^;» n ^ '^'^rnrmapaja.le by 
In '* l 7 ‘be mortcae^ 

™ 3? rwSrt ^ ‘o try what .moan 

M9 

«/ Ml tn« gllinirt id Jf « r ler^ *7 ,ar ' 

aSSSSsasss 

paymrata proaew eZ a .. . ‘he amrual 

to rerorro.m.^fwi' ra(d ** and £ 
Wta B Ins than p U> * amoaot sued for 

rtjsrtioo ekV wii, r-eZtJ* . E I' VD , * I**tra> raiy 
*® *■ M« of the Cira 


S 21 A IX CAUSE COUD 7, HOFBSSZXs 

— foal aaed 

2. jimt^tnerws— < 0*1 «w 

Procedure Code tb*t th» intertim <! tbe Leyalaturo 
ae exprewed hi a. C of the llofut U c a:*II Cscwr 
Courts Art (M of 18CS) wit that *0 Udirrrtly aaf 
lnin-ediately inrolring quest ons of t tie to iiaupe- 
able property should n't be eoguUalle by the ^awS 
Cause loursj that In the present suit sneh a 
quest cn ni directly iniolred and that rorJequeit e 
a. tSB of the Code had no application, and a second 
appeal would If JIoKavrti Aarvaif-jeluii r 
AUool Utitti l \ J 1\203 and Ph rd. V.yS 
r Ci*lttrK%,r JT/ei/y JVrtrr AlU AS2 f tit 
referred to. /‘esfoaj Tltta*) » Aldocl Jla\ wtb, 
I 1 B., 6 Ea» d«3 g« ai //«sa ■ T Jl.f 
Zfan m I L. r, 4 AlU 134 ; and AWafee r»e 
Jfoote jea t Oooroo Clara 31' lerfea 1C !• 
£UJS? dutin-uuhed. CarBiSfiyr Baih 

ILL.R.0 AlL,£flI 

300 - ■ i— — St iff" etarf 

of nnf . — In a suit f r arrears of rest a ^ttsJ Cane. 
Cerurt tnsy dec de wb t l rr the rectL r bat ta eu 
plare and rasa judgment for the amoun eUjned, 
w tbout wdjudira^ng spos th* plaiatiTe 
SCBBISAVISIIA ArjAX r VZLATTDA DtTl* 

[1 Mad, 212 

SOL Dnaloftitt 

—A ^mall Cause Court has no junsdictioo t> try » 
»u t forrrnt where tbe defendant lo»4 JhttHU *P 
by war of defence that 1h» ti le to tbe laud is r**pert 
of wli eh the rent aras passed from tbe {.*21 

tiff to otben trare the creation of the traB.-e 
between tbe plaiMJT and defrndast,aud that the rrrt 
claimed bad accrued due after tbe dotmnjaaix’T " 
the pla utdTa 1 1 e at land.orl. \ stkataouaiac c 
TB tinia Naizas 5 Mad, 64 

302. J Ifoicwef** U* 

—Tbe ueTfn ban cf a deceased Mahomed an, uid^ 
an a g ree m ent auxr> j tbemselres, took equal abaret of 
XJ aanaa of bi» es.ate and aCotfcd 2 annas to n* 
hafaflsh i^-, dftotel the pro 5 a to chans-** 
purposes under tbe management </ one of tW 
number On the death of aneb manager throe of th* 
heirs sued his tenant for a pro-ortiro of rent equal tJ 
their shares and three-serrnlhi CU aeeount of rt* 
hafsilah. The remaining heirs opposed the cla^“ 
regard to retawHah, wh ch they said the plaiotf* 
hid to right to collect, and wfcjrti ronld emir be eol 
letted by tbe mntwal appointed br the deceased 
mana-er urpnc that. If tl< Court d d rot adtnA tb* 
appeintmentof th* mutwals, it would bare to decw* 
whetlwr rollettioni a-ould le made by the bins » 
equal shares or In shares aScnred by the Jlshrosedsa 
law Ittli that the n t ftglt celt to be entertained 
by the Court cf Small Csurs helm Bit a 
\oxzz*o SOW li, 343 

303 Trusts ~Prt>n»r,*I Sma 1 

Ctart, Jet (JX tf f 657,1 sc I It art D t 

Con.-r.el on of—n-erin lor— .. t re! at •$ *» * 

frwrt - — 1 Ir oda eu ruled is fa oar o’ h s 
an inrtrao-ect in the f Lowrog terms “ 1 hare tnry 
piren to t<m to be eojo ed as s'jwlbanam after ®f 
death 2^*0 fanami oat of C CjCO faimnw which rcrcKa 
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.SMALL CAUSE COURT, MOFUSSIL 

— continued. 

2. JURISDICTION — continued. 
ns kanora on the land T. . The proportionate 

rent on 2,320 fauams is .163 paras. Tins quantity of 
paddy . . . shall bo enjoyed by you ond your 

sons and grandsons liei edit irily by receiving the same 
from my sons.” After certain clauses restricting 
the mode of enjoyment and the power of alienation 
the instrument proceeded, “in the event of the 
said lauom being paid, tbit money shall be leceived 
by my sous, and shall be iuv ested in some other 
property, which may be approved of by you and 
your sons and by my sons, and from that property 
yon may' receive income yearly and enjoy the same. 
In a suit by a grandson of the douce to recover 
Ins share of the income, —Held that the suit “ related 
to a trust” within the meaning of the Provincial 
Small Cause Courts Act, sch. II, art. 18. Krishna 
Aytan c. Vytiiianatha Ayyax 

[I. L. R., IS Mad., 252 

304. — Provincial Small 

Cause Courts Act (LX oflS67J, sch. IL, art. 18 — 
■Suit by temple manager against his predecessor for 
damage sustained by temple — Suit relating to a 
trust. —A. suit by the manager of a temple against 
his predecessor in office for damages sustained by the 
temple owing to the negligence of the defendant is 
not cognizable by a Court of Small Causes. Khish- 
■NAYYAIt r. SOHNDABARAJA AYTANOAR 

p. L. R., 21 Mad., 245 

305. - — Suit against 

person collecting or receiving subscriptions for 
building a temple— Trustee — Cinl Procedure Code 
(Act XIV of 1S32J , s. 30.— A person collecting 
and receiving subscriptions for the purpose of building 
a temple, in pursuance of a resolution come to at a 
meeting of the community, holds them in the capacity 
of a trustee, and a suit in respect thereof should 
bo filed, uuder s. 30 of the Civil Procedure Code, 
in u Subordinate fudge's Court, and not in a Small 
Cause Court. Mahomed Kathubiiai r. Husen 

P. L. R., 22 Bom., 729 

30G. "Wages — Suit for icages against 

European Erittsh subject. — A suit for wages under 
ii50, alleged to be due from a European British 
subject to a native, can bo tried iu a Small Cause 
Court in the mofussil. Ramjan Beg r. Cook 

[6 B. L. R., Ap„ 91 ; 14 W. R„ 428 

307. Wrongful distraint - Smtto 

recover Value of goods distrained for rent under 
Mad. Act I III of 1865, s. 27 —Parties — Procedure. 
— A suit to recover the value of goods distraiued 
Tor rent uuder Madras Act VIII of 1865, and 
forcibly canied away from the person distraining, 
ma\ bemuutaiued in a Court of Small Causes under 
b. 27 of the Act. The suit may be brought either by 
the landlord or the person authorized to distrain. 
A petition aud summons and order, after hearing 
the parties and thoir evidence, appear to be the 
fitting mode of exercising the jurisdiction. Vada- 
KAXai Tin lit? VAN A Teyab r. Carbppen Sebtai. 
-Zamikdar of Siirruii v Caboppes bEuYAr 

[4 Mad., 401 


SMALL CAUSE COURT, MOFUSSIL 

— continued. 

2 JURISDICTION — concluded. * 

308. - Provincial Small 

Cause Courts Act (IX of 1SS7J, art. 35 (jj — 
Madras Kent Recovery Act (Mad. Act VIII 
of lSflhJ, s. 15 — Civil Procedure Code (Act XIV of 
18S2J, s. 645 B — Suit for the value of property 
illegally retained— Jurisdiction of Small Cause 
Courts —Certain moveable property having been 
distrained under s. 15 of the Kent Recovery Act 
(JIadras), IS63, such distraint was set aside and 
the property ordered to bo restored to the owners. 
That order not having been earned out, the owners 
filed suits on the Small Cause side of the Courts of 
the Subordinate Judge and the District Munsif for 
the value of the property so illegally retained. 
Held that the suits were not excepted from the 
jurisdiction of the Small Cause Courts by art. do 
(,?) of scb. II of the Provincial femall Cause Courts 
Act, 1887. Chakradhabitht v. Vekatiabamaexa 
[L L. R., 22 Mad., 457 


3. PRACTICE AND PROCEDURE. 

(a) Execution op Decree. 

309. Power of execution— Change 

of jurisdiction.— A bmall Cause Court in which a 
decree is passed is competent to entertain an applica- 
tion for its execution, ev en if the debtor’s residence 
and moveable property uro situate iu a place which 
has since the decice been excluded from that Court’s 
jurisdiction. In such execution the couree to be 
pursued was that prescribed by ss 235 aud 286, Code 
of Civil Procedure, 18a9. Rodoo 31 undue v. 
bncsHEE tmihiivn sir cab . . 18 W. R., 227 

See Anonimoes 

[B. L. R., Sup. Vol., 886 : 9 W. R., 176 

Contra, Manshk Mosundas v. Shitiiam Devi- 
sing . . . . L L. R., 2 Born., 632 

Gp.ish Chender Kvn v . Kbisto Chendeb 
Ghosh 18 W. R., 123 

Anonymous . . 3 W. H., S. C. C. Ref., 7 

310. Mode of execution— Interest 

m moveable property, Poicer to sell — Act XI of 
lt>65, ss. b ami 20 . — A Small Cause Court can sell 
the undivided light, title, aud interest of a deceased 
debtor, to which the defendants succeeded, iu the 
moveable propei ty in satisfaction of a decree obtained 
against the defendants w ithaut infringing the second 
proviso of s 6 of Act X I of i865. Until the judg- 
meut-creditor has exhausted that mode of proceeding, 
he is not entitled to proceed against the debtor’s 
immoveable property under s. 20 of the Act Ano- 
daipasco Chetiy t. Venkata Kbistnamma 

[6 Mad., 275 

311. - - Execution of 

decree — Suit against member of undivided family . — 
A Court of Small Causes has not power to do moie in 
execution of a decree against an undiv ided member of 
a Hindu famdy than issue process for the attachment 

12 X 2 
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sIeaOTCE AND PPOCEDURE — e<wft«*e<I S PRACTICE AND PBOCEDCEE-^,.^ 

» n d sale of the defenJan undi Tided right, title, ami that the Mansis Court was therefore tonnd to «n- 
Ewii the fsmdv moveable property It would cute the decree KAnirUlstAr RA-fli 


Interest in the family moveable property It would 
he for the purchaser at aucb a eale to obta.n a paru- 
ta i,™,, 

312 Act XJ of 1S65, 

„ 19 and 20-PigMe and safer * of jndgment- 
Jthtor under bond pledging »oim or Mbit proper! (* — 


[EE.R.,8Mad.,8 

<i) New Tbuu xtd Rittiw? 

316 . Act XI cf 1805, B. 21- 

rarieic— Limitation Art, 7S77, art 173 — S fl 


T^e Vrlita and lnterests^of a judgment debtor nndcr a c f Act XI of 1SG5 held to be In fore, notwithatandiig 

mortis'-e bond hvpothecating to him in.more.ble the n 2 ht of renew given to ‘“'H l Cana* Court. .in 

propSy are not «alcahle by a Court cf Small Cacao* the mofuuilby a C£3 of the Code of Cltll Procedn e, 

A rale of such rights by a Court of cml judicature J882. Where the circumstances of a “^yVmed 


by virtus of a certificate issued under the proui.oui 

of a SO of Act XI of 1SC5 u the proper mode of exe- 
cution BcraooMcw* Itanisoor 


tr tho proviiiona new trial, an application for aucb new trial U gorernod 

per mode of cxc- by a 21 of Act XI of 1885 1 hut where the circum- 

r ctancei of a caae do rot admit of a new trial but do 

[6N W, 129 admit of a renew, then the time within which an ap- 

„ , „ plication for renew ahonld be made la to he gorermd 

Pcrtr of Court £ y ^ l73> Kh _ jj ct Act XV of 1877 MatXW 


to attack salary— Ctnl Procedi re Code 1SS2, Jlonot TODPIS * PmvO CnryfEA PpHBOT 


w 223 259— A Mofurnl Court of ^mall Causes meat 
adopt the machinery of a 223 of the Cml Procedure 
Code in all eaaca where execution is m ught against 


[I R. It , 10 C&le* 29T 


local juriidicton Hoi tern Ally v Aikotoih direct a new trial of a caae tried by hu p™™" 1 ' 
Oongooh 3C L L 30 followed. PiBB.Tl a. 21 cf Act XI of 1865 not having been repealed r» 
Cjubin e PiSCBlEAim I. L. It , 0 All., 243 the Civil Procedure Code, 1877- ieeOlBTH CJj— 

314 — Tm,,r<r for roratlo— U» lippm h M»a 

..„J 7 • 20 — Traai/ir to, 0.1 ..<«(. o- * 0.1 W-T , 21 , .WoW , rffoml “ ™ 

t,. X.altft Coart — Sal. of laad-CrCJIool. a.t '»•» * • “I •* 6 "' f’""’ 

tffcSS! ’I?"’ 1 !—-- SgsLXT±*A [I. f y, a oSTSa? a ci.b.m* 

318. — Hi *> trial of ex 


filed— Title of pvreiaetr —A decree passed by a 
Subordinate Judge’s Court on the Small Cause aide 
Wis, after the abolition of the said Court, transferred 


by the District Court for execution to a District parte taee—Bt'Opeaieg ef ease against all tU 

MuutiPs Court. The District Mtmaif, on the appli defendant! —It may be competent to the Judge or * 

ration of the creditor attached and aold certain laud. Small Canse Court cm hearing one of the defendants 
Iso application was made by the creditor for acerti- to act aside an ex parte decree as to all, l{ justice 

ficste as provided by a 20 of Act XI of 1885, nor requires It, e^.If the objection u one which is com- 

was any objection taken to the execution proceedings non to the case of all ) hut he la not hound, became 
by the debtor The creditor, having purchased the the decree is act aside as to one defendant, to inter- 
laid sold it to A , who In attempting to take posses fere with the decision against others who do not 

non, was resisted by the debtor In a suit to obtain object Dooihtb Kttite r BajiasrBiB 
possesnou of the land, — Held that A was ent tied to [15 XV. R, 371 

recover NiGl BIDET r Bivasni 3la freed a! ent eon- 

„ _ [LL,R ‘ 7 Mad - E02 fee, ion of jedgmeet-fe* inal -A Small Cause 

“*5. — — — Act X/ of 1865 Court Judge may on the ground of fraud and raise 

• 20-Cvc.e JVoeedsre Cede, 15^2, , 223— Small personation grant a new trial where judgment has 

Casts decree of Snbordieate Jedg e— Execution been passed on a confession of judgment. If 

oyomliwmoreaJ/speopertj, — Co-ordinate Jen, die kitteb o? Erso Slomei DOSSEE . 17 

V ^ordinate Jndge and Ihrtncl Sine,,/— AtrUeaiu* f<* 

SubordinUe Judge a^d tUtVf"a D’Sfct Muraif had ***’ tr ' at ‘ /“r-Compnlat, on »/ 

juradirtm ove? certain immovtaWs a a cnUdJcr application -An error as to date fa tM 

WO- dr«« S?tt, fonner clrt^^fceet lo Vf.tncaas^ is snffletent ground 

sent by tha Subordinate Judge to the Court rf iv,. !at «rtting aaide an •order dismissing his infa. 

Kstnrt Muuaf to atutol ^ tune preronbed by Act XI of 1865, s. 21, for an 

pcity under the provisionsof a r '(?cf Art XT of lap?" application for a re-tnal is exclusive of the date on 

the sppUrahou w«M,tted by ^ * t > ch them >‘ BlJOI GOBr^ DW r 

• • .ISW.E- 461 

el Act 11 if was Dot 321. Third 

wodiBed by a 113 of the Code of Civil Procedure, and for new trial.— A. third application for a new trial fa 
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SMALL CAUSE COURT, MOFUSSIL 

— continued, 

3. PRACTICE AND PROCEDURE — continued. 
a Court of Small Causes is not admissible under s. 21, 
Act SI of 1835. Dhijnkoo Chowdhby v. Bukshtk 

[12 W. R, 286 

322. Non-appearance of 

defendant — Application to set aside ex-parte decree. 
— There is nothing in the first part of s. 21 of Act XI 
■of 1865 showing that an application in accordance 
with that portion of the section is limited to the first 
occasion on which a defendant puts in an appearance 
to a suit. Where therefore a case is adjourned from 
the date fixed in the summons to any later date, and 
on such later date a defendant is prevented by 
sufficient cause from appearing, and in default of 
such appearance an ex-parte decree is given against 
him, he may apply under the first part of s. 21 for an 
order to set aside such decree. Ik the hatter of 
Dotal Mistbee v. ICuroou Chund 

[I. L. R, 4 Calc., 318 : 3 C. L. R., 482 

-323. Procedure — Deposit 

of amount of decree and costs. — A defendant desiring 
a new trial of a case decreed against him in a Small 
Cause Court must deposit in Court the amount of the 
decree passed against him and costs, at the time of 
giving notice of his intention' to apply for the new 
trial. A subsequent deposit, though made within 
ee\en days from the date of the decision, will not 
entitle the party to ask for a new trial. Semble — 
The “ next sitting of the Court” mentioned in s. 21, 
Act XI of 1865, "refers to the next sitting after the 
decision complained of ; and the words “ withiu the 
period of seven days from the date of the decision ” 
apply to cases in which the sittings of the Small 
Cause Court arc not held consecutii ely by reason of 
the same Judge being the Judge of more than one 
Court. Kailas Chakdka Sankel r. Down at 
Sheikh . 5 B. L. R., Ap., 57: 14 W. H., 42 

324. — Deposit of amount 

of decree and- costs.— II an application for a review 
-of judgment made by a defendant in a Small Cause 
Court be in the nature of an application for a new 
trial, the amount of the decree, though made payable 
by instalments, must be deposited in Court, under 
«. 21 of Act XI of 1865 Nayroji Pestakjj r. 
Mansukh Jataciiakd . 5 Bom., A. C., 70 

325. — — —Deposit of costs. 

— Act XI of 1865, s. 21, does not require a plaintiff 
applying for a new trial to deposit the costs of the 
defendants. Mohijia Chckdee Rot v. Hkrkatii 
Chhngo . . . . .18 W. R, 446 

328.- Notice of applica- 

tion. — Where one of the provisions of s. 21, Act XI 
of 1S65, is not complied with, — e.g., where no notice 
of an intention to apply_ at the next sitting of the 
Court for a new trial is given, — an application for n 
new trial cannot be entertained. Ik be Pitambae 
Salhu Khak . . . 8 B. L. R., 390 note 

S. C. Petotibee Shadoo Khak v. Dota Motee 
Dosser 12 "W". R, 17 

327.— -—Practice - Notice 

■of application — Jtcview — Cicil Procedure Code ( Act 


SMALL CAUSE COURT, MOFUSSIL 

— continued. 

3. PRACTICE AND PROCEDURE — continued, 

^ of 1877 J, s. 623 . — The notice clause in s. 21, Act 
At of 1S65, is applicable only to those, cases where a 
new trial cannot be applied for within seven days 
after the judgment, in consequence of there being no 
sitting of the Court. Where the application is made 
within seven days, the notice is unnecessary. If the 
grounds upon which the new trial is moved are proper 
grounds for granting a review, the applicant is 
entitled to proceed under s. 623 of the Code of Civil 
Procedure without resorting to Act XI of 1865. 
DAtak Kbishek Poddab r. Raghoo Nath Shaha 
[L L. R.', 8 Cale., 287 : 10 C. L. R, 275 
See Isak Chukdeb Bake iuee v. Luchtk Gofe, 
Krhp tv Premkabaik Sisgh 

[L L. R, 5 Cale., 699 : 5 C. L. R, 539 

328. “ Next sifting of 

the Court”-— Judge holding two offices . — Where the 
same person holds the office of Judge in two Small 
Cause Comts, and sits for the first hall of the mouth 
in one Court and for the remaining half in the other, 
the next sitting of either Court after the close of its 
half-mouthly term would be on the first day on which 
the J udge sat again in that Court. Madhijb Chhk- 
der Biswas r. Okhoy Chukdeb Biswas. Gofee 
Uohu.v Bakeejee v. Seeekakto Bose 

[13W.R, 103. 

329. —Application before 

execution of decree had been taKen out for new 
trial.— An application presented to a Small Cause 
Court on the 25th May to set aside an ex-parte decree 
obtained, on the 14tli March, where no process had 
been executed for enforcing the decree, was held to 
fall within the first of the two provisions in s. 21, Act 
XI of 1865. Shojokee Dossia r. Dhhbokee Dhub 
Ghose 16 W. R, 226 

330. Notice of applica- 

tion — Next sitting of Court. — A judgment-debtor 
in a Small Cause Court on the day (2Sth July) of 
her arrest in execution of an ex-parte decree deposited 
the amount claimed and gave notice under s. 21 of 
Act XI of 1865 that on the next day of the sitting 
of the Court she would file her grounds for a new 
trial. The Conrt next sat on the 1st August and she 
filed her application on the 2nd. Held that the 
Judge of the Small Cause Court was right in proceed- 
ing to hear the application instead of going through 
the formality of telling her to first give notice and 
apply again. Vaughak i. Lall Chakd Ghose 

[15 W. R, 281 

331. — _ — Dx-partc decree 

obtained on forged bond. — Petitioner specially regis- 
tered a bond, brought it into a Small Cause Court, and. 
Without serving the obligors with any summons, got 
an ex-parte decree against them and shortly after 
took out execution. The judgment-debtor appeared 
within thirty days of the decree and applied for staj 
of execution on the ground that the bond was a 
forgery. Execution was stayed on security given, a 
re-bearing was granted in tbe presence of both parties, 
the original decree was reversed, and a fresh decree 
given. “ Meld that in this state of the facts the 
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SBE AU CAUSE COCHT, 1T0PCSSIL i SHALE CAUSE COUET, H0FU8SIL 

—eoatiaaei —cottmeJ ✓ 

3 PEACTICE AVD PFOCEDl F.E — resh »i«f I 3 TOACTICE AXD PEOCEDCEE-<v»‘.«**/ 

Small Cau«e Ccurt had junsdirtioa to grant a renew | nmtf Karty> . J5*» A«rs»a Slay* I I~ 

and fmh decree and tbit tie procedure Lid down in ] 0 CaU., SO. and Tazji ” “ " " 

a.2lcf At- XI cfl&Swasfcl.owtd as firautwas | S\nll, I L. * °»* 

»f{i,cshL. I, Tnt TtATia or Mobc q sboo ' *- A 


352.- 


[11 "Wr B..245 

- Seeed np/.iro- 


■•Jer new trial —An appli 
to i tctll Caci* Cecrt Joiitto Kt ai.de in e^ja r'e 
itr rtr tLe duds- teccd firm the record that the 
dtfe-dsn. tad been peiwra’ly §rrvti with a (turners. 
He sfecrd-npU -fqtef'id the p' ader totell his ebrat 
to he present thtte dais a'leT to be manned. At 
crthtT the ajj’ira * set hia pleader ail f-wet on 
that date, the dot! e rejected the ipjln on wUrat 
mice letee ea til efpi'e jartT A s' cord sppV 
calea **i then made coder a 2L Ad XI of 1««S 
Veld that the eeran.tr cation to the j’<ad<— was an 
mitral prime eg and as apjl.ea-t tad cot been 
irataini in £-•■ form, hlllpp id wnihccldco 1 hlTe 
teen rejected aim ae.ee and the J ndre was henej 
to hear the •.'•cod appljuuou. Gom Cincre 
Dot r AExaa 'eaike 15 XV IE, 402 

S33 for 

tw tml— Depot* < ‘ Jeertlal amrttf or rerun!, 
— P«».vuil ‘■wat’ Cn Kf c<*rt. Jet fix of JSS7). 

* J' —It i» a «r-~S_a p-eeedect to the parting ef 
a new trial thi* la arco-daaee wi*h the fTOtisons of 
a 17 of the Prcn_caJ Small Cause Courts Act, 1ES7, 
an app want slsnll at the time of pmcutmg his 
»PI- icatrfm fer new t-ial deport n Court the decretal 
amount or t>cder seturrtT ftw payment cf the use 
T.am ,Kim, r find, / L. E , 13 Jlsi, J75, 
ojMcted from. J«x,r Ann r Biinrs Dataa 
Such . L la. 18 Calm, 83 

Eenewi cf jucLtae-t of a Small Carre Court as 
Csutp: uhtd frro new trials are dot lot erred by 
a. C23 of the Ciril Procter* Code, 1^2. 

t&tr 

to,tjr—Cir>l In rid, re Code I- ‘2, „ (23 a,J62i 
~ p *«rer cf Jtri S e It eerier order cf pm! ere nor 

On 23id Febmarj lh5S the SulefdbraU Jo*-* cf 

3-irae r.3 j dhm wAh mis a «maQ C.nw rd on 

»•» had oot ^cnreJ the 

I ^ 05 2W> Fehrtara the 

*^ HnUd » Prt »>on for reeww m w fc, fh 
Tret* *v“ ‘-.rrcted fo usne, tat he did cot dejvr.t ia 
I» jalle mi, the decree 
Ue jSi 1 ? itrVH!?! 1 ®” 8 * 1 ***' °° ta heamp 


le Cca-ta Art, which waa 


r Jrmeltr 

/dJcore^PU. that, taring rerirl 
to the p-OTwons of »- 624 cf the Cole cf Ct 3 Pmre- 
dnre, the OCciit rp frntord>jte Jn ’ge had 
tion to hear ard dete nmne the eaae oorerlew Sr-3 
hr FllIIl and Wnrrs*0*, JJ, that the proruurs 
ct s. 17 cA the INitibcoI Sroall Csnae Courts Art is 
to the d«pte.t cf co*t» on an application for rtreir 
are cot mandatory, bet inertly dirre (try I’.ixin*! 
e Krsi-r . LL.R.13Wad,17S 


(t) Rrnirjcn to Hush Cotst 
E rffTTOcei to the Huh Ccn-t are vow made or-h'- 
a. f 17 of the Gtil Procidcre Code < f 1^2 wh whbs 
been rltUstid for a 22 of Ad SI ©* l*f3- *“ 
nbati nted sett ion u cf wider spf than a — > 

and embraces qsf«too« aru-g in eic«‘ico o’decrt* 
as well as quc-iioci in a suit, which it was f«mer ! J 
held eoold not be referred. 

Set Srxior Cnrsnri Patb t r Jsrco Eottm 
[ 5 W a,ac.c EeC.1 
Ajjjs Cba5cxa Vitmu r r oeiarsa* 
Kbss . . . E- L. IE, Eap VoL. <57 

[5W.n«ac.c.E«t,» 
Kssrcm Sooxt'-mc Cbowpbssix r Etrsoo 
Scoccx llcovnut* . . 21W 

Past ct Dcsasi « Crssu 

[3E L.E,3PG:12XC.E,43A 
As to what u to be referred — 

See Grrtmio Eohts Ehska r Eap-ox Ew 
CAT Esarrar Coxiirr . 18 W. E, 

and low tbe rrfereare is to be made — 

Ducsitb Acnr r \Cxllzx . 7 "W. R, 10 

335 Ground for rofereno^--^f' 

yfiM/ica tf fort ire— A Small Cause Crcrt co>“ 
net male a refercce cn a sraplt jcurl niiTriy ‘t 
the ippLntxa tf the partus, unless it enterta^i a 
dcnlt open the ouertion. Drststt Carsrj* 
Tmrrnrt t (>2!i ira . . 14 W. R, "■*» 

338. Queations amtaS •?* 

plication for new trial — Jet X of lif~, • I— 
Jet XI of ISCj. , 22 .— When the jodgerattfs 
Small Cause Court is called to qcestion tj cn* c U 
part ii mi p~nt of law, nch as that damp"* “ 
been a»rned cc a wroor practple, his jetper ccorse 
la to apply fer a nrw tnai The farts rxA 
peted, the Judre may pact a new tral ai i to 

•rnrert,?, ... , „ - . amount o' damages wtre nrstsiiitd , and hr 

Ap-aaTnrt-™ *r* 1 Gc J5 E nit 1C» tbat be may aher h.i op.rjx u to “■ 

U> c <-r> CO Which <kmao» ought to be 

<E » ,?V ^ ?. L C C,ra B f« »he «- tnsl a« « them «, tbr prcj« 

Sul<rdkit, Ut ~ n , Odlr»tin ? «pV A r^dion rf law aruong cm sa oPf^j 

Coct Ut. w .SL'££;° V s 5^"* 0* the fc- a nrw bral was » cpeatm which m gM W*™ 

the r«A*n,l E t ** raterlarud * to the Ei_h Court foe Us opmicn as a S ust»» 

» ttnuca pit^^ referred , the meaning cf a. 1, Art X of 1SC7, ancr? *- _ H, 

KWam. S , !d u h» \ P«d in the proceeding, p-trums tothetes^ 

- tic FeU Bench faHowxcp the i a suit The tearing m anew trails a Iwv-rag »“- =s 


** l ^* tremu— . 

tele c 



{ 86o9 ) 


DIGEST OE CASES. 


( 8670 ) 


SMALL CAUSE COURT, MOF0S8IL 

— continued. 

3. PRACTICE ANI) PROCEDURE— continued. _ 

Act XI of 1S65, s. 22. An application for a new 
trial is a point in tiie proceedings previous to the 
hearing. Isas Chanura Sing- t>. II mi as Sirdar 
[3 B. L. R, A. C„ 135: II W. R., 525 

337. Act XI of 1S65. 

— A point arising upon the application for a new 
trial may he leferred to the High Court. Bobo 
Coomar Chuck eh butty r. Kotlash CntrsDun 
Bakooree . . . .17 W. R, 518 

338. Change of Judges pending 

reference — Second reference bg sttct-essor of Judge 
in case already decided. — Where a ease was deter- 
mined by a former Judge of a Small Cause Court, 
contingent upon the opinion of the High Court upon 
the question submitted by that Judge, aud the par- 
ties had an opportunity of appearing and being h»ard 
hi the Iligh Court before the Judges expressed their 
opinion, — Held tint, when that opinion was expressed, 
the ease was at an cud, and that it was irregular for 
a Judge who hid succeeded to the Judge who refer- 
red the case to interfere in the matter. Umanund 
Box r. Bbovvne . . .7 W. R„ 352 

{d) Miscellaneous Cases. 

339 . — Act XI of 1865, s. 45 and 

6.20 — Power of clerk of Small Cause Court.— A 
clerk of Small Cause Court is not authorized to sign 
the copy of the judgment and certificate alluded to 
in s. 20, Act XI of 1SG5. Anonymous 

[3 W. R, S. C. C. Ref., 7 

340. s. 51 — Powers of 

local Legislature — Judges of Small Couse Courts. 
— Held that in permanently investing, under s. 51 
of Act XI of 1865, the Judges of the Courts of Small 
Causes at Agra, Allahabad, and Benares, with the 
powers of a Principal Suddcr Ameen (Subordinate 
Judge), the Local Government did not exceed its 
pow cr or contravene the law, although the occasional 
investiture of Small Cause Court Judges by name 
from tine to time, with the po« ers of a Principal Sudder 
Amcen, msly have bem the mode of procedure contem- 
plated by tbe Legislature as the one likely to be ordi- 
narily adopted. Bijee Kooer v. Lamodur Loss, 
5 if. IV., 55, impugned. Cbostuvvaite v . Hamilton' 

[I. L. R., 1 AIL, 87 

341. Execution of 

decrees of Small Cause Courts against immoveable 
properly — Powers of Judge of Small Cause Court. 
— 'I ho Judge of a Court of Small Causes, who has 
been duly ini ested with tbe powers of a Subordinate 
Judge under the pro\ isions of s. 51 of Act XI 
of 1SG5, has “general jurisdiction” within the 
meaning of s. 20 of that Act, and can consequently, 
under the provisions of that sectiou, enforce a decree 
under that Act against the immoveable property of 
tbe judgment-debtor. Gobal c. Nanrtx 

[I. L. R, 1 AIL, 624 

342. Power to incest 

Small Cause Court Judge Kith powers of Principal 


SMALL CAUSE COURT, MOPOSSIL* 

— concluded. 

3. PRACTICE AKD PROCEDURE — concluded. 

Sudder Ameen. — S. 51, Act XI of 1865, did not 
authorize the Local Government (o permanently and 
unconditionally invest the Judge of a Small Cause 
Court with the powers of a Principal Sudder Ameen. 
The sectiou only contemplated an occasional invest- 
ment of the nowers, and one contingent on the state of 
the business of the Court. Buee Kooer r. Damodub 
Dass 5 2ST. W., 65 

343. Power to invest Small 

Cause Courts with, insolvency jurisdiction 
— Civil Prai edttre Code, 1S77, s. 5 — Ch. XX, ss. 344 
— 366. — The effect of t. 5 of the Code of Civ il Proce- 
dure ( Act X of 1S77), coupled with the second schedule 
to that Act, was to render tbe whole of Ch. XX (relating 
to insolvent debtors} of the Code, including s. 360, 
inapplicable to Courts of Small Causes in the mofus- 
sil, notwithstanding the words " any Court other than 
a District Court” and “any Court situate in his 
district ” which occur in that section. Consequently, 
the Government Resolution JCo. 2133 of the 3rd 
of April 1878, investing the Judge of the Court of 
Small Causes, Ahmedabad, with pow ers, under the said 
chapter, to adjudicate iu insolvency matters, was ultra 
vires and invalid. Laxlu Ganesh v. Kanchhod 
Kahandas . . . I. L. R., 2 Bom., 641 

By tbe Civil Procedure Code Amending Act XII 
of lt>79, s. 360 is made applicable to Small Cause 
Courts, so that such a resolution would now appa- 
reutly be valid. 

344 . Presentation of plaint— 

Former order reluming plaint— Provincial Small 
Cause Courts Act (IX of IS S7J, ss. 23 and 27 . — 
Where a plaint hi a suit for damages was presented 
to a Judge of a Small Cause Court, and it was found 
that it had formerly been presented to his predecessor, 
who vvas of opinion that the Court had no jurisdiction 
to try the suit and returned tho plaint to the plaintiff 
under s, 23 of Act IX of 1887, — Held that, the order 
retnruing the plaint being final under s. 27 of the 
Act, the Judge could not admit and register the 
plaint until that order had been set aside. In be 
HaUsambhai Abdulabhai 

[I. L. R, 20 Bom., 283 

SMALL CAUSE COURT, PRESIDENT C3T 


TOWNS, 

Col. 

1. Jurisdiction .... 8673 
(a) General Cases . . . 8672 

(5) Abmx Act . . . * . 8675 

(c) Damages toe Bbeaoh op Con- 
tract .... 8676 
(rf) Decree, Suit on . . . 8676 

(e) Immoveable Pbopertt . . 8676 

if) Insolvency .... S679 
{g) Legacy, Suit pob . . . 8679 

{h) Maintenance, Suit eob . . 8679 
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1 SMALL CAUSE COURT. PRESIDENCY 
TOWHS — continued 


(l) J'OTEAEXZ PnOPERTT 

(j) Reoibteation Act, 


8079 


1660, 


SB 62, 63 . 8081 

(1) Retetce . • . 86S1 

(f) Setope . . . 8031 

(«i) Title, QcisnoH or . . 8T83 

{■) Trover ... 8683 

2 Practice isc rsoCEcrsi . 8CS3 

(а) GmuCilM . , . 8GS3 

(б) Lkatr to bus ... SCSI 

(c) Lew Trial . . , 8061 

(rf) Bepeeescx to It inn Court . 6083 
(«) BlBZinnta . . 8000 

Stt Cl AIM to Attached Fbopebct. 

[I L. R, 18 Cale, 20Q 
L L. IL, 28 Calc, 778 
4C W.K,470 
Stt Habeas Cobpcs Writ op 

[Lli. It ,1 Calc , 78 
Stt StrpEStKTESDrrcR or Ilian Court— 
Crra Procedure Code, I8a2 e 622. 

[L L. E., 13 Bom, 642 

Bombay. 

St- ExEcrtiOT op Decree— Traejter 
op DzCbze pob Eircrrros, etc 

\ [LB B.,1 Bom, 82 

Ste Pleader — AppoimiEirr bed ap 
peaeasce ILE.8 Bom, 105 

Calcutta. 

Ste Pleader — Arorvnrzwr asd Ap 
peaeasce IB It. R, A. C, 46 

[Sind. Jut, N. 8,133 7W R, 

Madras. 

Stt Hisdu Law — Costract— Asskutsievt 
op Co strict . 4 Mad, 178 

[1 Mad., 160 

Execution of decree of— 

Stt Baomekt SALE., Ap, 31 

* Jurisdiction of— 

Set Leootiable It st mutest*, Sck- 
harz Procedure os 

_ [8 B L. B, Ap , 10 

" Law of— 

Set Costract Act, a. 27 

P4B.L.R,78 

~ ~ ^Practice and procedure of— 

Bn Ctrtt Procedure Code, a. 108. 

[LL.R.,21 Calc, 289 
L L. K, 20 Bom, 380 


SMALL CAUBE COURT, PRESIDENCY 
T own 8 — eon tinted 

Reference to High Court from- 


- Suit on decree of— 


Stt Bight op Suit— Decrees 

p Ind. Jur-N, 8,221 
I L. B, 2 Calc, 43 
10 B.L.R, Ap.6 
L It. R, 5 Calc, 29- 
LLIt, 0 Bom, 7, 291 
0 W.H., 30: 
I. L. R., 8 Bom, 

Summons book of— 

£rr EnDEscB— Crra Cases— Mucnii 
itzors DocujiEsrs— Small Cats 
Court, Peocbedbos it 

[0B It. R, 729, 720 note 
, 7E.L R-, Ap, 61 


1 JUT.ISDICnOA 
(a) General Cases. 

- Extension of jurisdiction by 


Act XV of 1882-^rl IX of 1‘60. . 

Aba nionment of «rfii — Whilst the fcenOATJ 
jurisdiction of tlic 8 mall Cause Court wa* Inmtw to 
HI 000, tha plaintiffs brought a suit for that amount 
for damages for breach of a certain 
abandoning the excess, and in that suit they 
a non suit under a 63 Act IX of 185ft ZT»«* 
in a suit brought In respect of the tame dumasrs L- c 
the full amount due to them, tliat the plaintifts *«* 
not precluded, by their haring abandoned the exc«l 
In the former suit, from recovering the foil nmotmt 
sued for Ehisoe r Goba Chatd Loss 

[LL.R, SCalc, 473 

2. Adding sum to legal 

for purpose of giving jurisdiction— Jet IX 
of 1850, * SS—A't XXn of ISM, t 2— A plain; 
tiff eannot give jurisdiction *0 the Small Cause Court 
by adding to bis claim sums which be could ud, 
under any circumstances, be entitled to recover 
S,k\tr Cknnd v Soonnjmnll, 1 H,dt. 272, dsbn- 
guubed. Bosohai.lt Lawk r Campbell 

pO B. B. B, 193 : 19 W. B, 20 
3 Abandonment of excess 

Claim not mthm feneiarf/ limlhofjnrtlJietton. 

The Court has no jurisdiction to hear a case unlesi 
there b* an abandonment of any excess above its pc* 
eumarj jurisdiction Gorachuxd Chusder Eos* 
c Chare oo CnmfDEB Goose _» 

[Bourke, O C,3- Cor, 83 
4. Leave to buo — Frtt\dt*V 

Tonne Small Came Conrtt Act (XT of 1SS2J, 

I IS—IhtertUon Eittnte of—Fefntalofleaee to 
ne — Jerudiettcn — Defendant rettdtnj onUtd-t 
jnrtidutien —A tradesman in business In Calcutta 
aued his debtor, a resident at Lucknow, to recover 
a sum of R23 for goods add In Calcutta »n 
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SMALL CAUSE COURT, PRESIDENCY 
T OWN S — coni i ntted. 

1. JURISDICTION — continued. , 

Calcutta otA that the suit was one for a small 
Calcutta, ana refusing to grant such 

“L judge of the Small Cause Court had not 
leave, tue j u fc . vested in him under s. 18, 

CX ^hafc the cate was one in uhich the leave applied 
ana that tue case matter or 

for should have been granted I* ™E 
CoiiLETT d. Armstrong . I. E. K„ 14 cate., 


_ Non-resident foreigner car- 

-• -hnninpRu bv Ws mnnim in 

Bombay — Presidency Towns Small Cause Courts ; 
^°f7xfof 18S2), s'. IS -Where a foreigner who 
ffiJJSSe” Bombay carried on business fore 

by bis mU mm -FeMtha t, un ** <**» 

ctuse Court iu°Bombay had .^^ctionjo^ try n 
S^OZ^^C J & —Friind 1V faeie the word “defen. 

slisfMis 

•< resident” or « ;P™11 y ^ 

WWstSBBis 

S?sr r S2ii 

does not personally y no t make himself 

territorial limits ox tne ^our ^ # . . * Urftisli 

glSSSIfeqs 

authority for Ws business, aud Us property r«Ut,ng 

"and may be fully regarded as sub^tting to 

-the Courts of the country . Gm.HU i V£ P 
*. KaSSTGAR HlRAGAR I. L. B., A ' A>oni., 


gw ATT, CAUSE COURT, PRESIDENCY 
TOWNS — continued . 

1. JURISDICTION — continued. 
plaintiffs accordingly sued six of such firms, and sent 
a letter to the defendant claiming from him payment 
of the taxed costs incurred in all the suits, amount- 
in<r to R7,553-10-6. The defendant having failed to 
pay, the plaintiffs sued him in the Small Cause 
Court, to recoi cr payment of the taxed costs incurred 
in one of the suits, amounting to 11433. Meld that 
the plaintiffs, in doing so, were splitting their cause 
of action within the meaning of s. 34 of the 
Small Cause Courts Act (IX oflSSO). Beack- 
vtekd & Co. v. Sumar Ahmed 6 Bom., O. O., «» 

See Chockaeinga Pieha! r. 334 

g . Act IX of 1850, 

Si 34 Tradesman’s account.— A. tradesman cannot, 

bv keeping separate accounts of his dealings uith a. 
customer, split his cause of action so as to bring his 
suit u®iin the jurisdiction of a Small Cause Court 
in the Presidency tonus. Cassum J ooma r. Thhc- 
ker Lieadhhr Kissowji I. L. B., 2 Bom., o/U 

9 Valuation of suit— Suit for 

damages under 81,000, on contract of more than 
81 000. — In an action for damages on account of de- 
fendant’s refusal to take delis ery of goods of tho . 
value of R3.699-6 8, sold to him by plaint^, which 
coods were aftcrivards re-sold at a loss of 113-1 1 59, 
-Seld that the Court of Small Causes had jurisdic- 
tion, notwithstanding that the original contract was 
for more than , HI, 000. KtrprH Chetti i <■ Chxbam- 
daba Mudam . 3maa.,i/u 


o - Splitting claim— Omission to 

under 7 »3w1xi 1850 S tlmt an abandon- 

t' ng ,r°nd its record where there is no abandonment so 

Ssrss Ki.sss 

„ . Splitting cause of action— 

l ‘ v . iezn * 34.— The defendant, ns broker 
Act IX of 18o 0, . ^ utecd all transactions entered 

for the L P lno dSntiffs with natii e firms through the 
into by the piai i firms, m respect 


- Act IX of 1850, 

. ^ 27 — Liquidated damages — Earnest-money.— 
Wliere a contract for the sale and delia cry. of 2,000 
baras of stone contained a provision that m case ot 
hreach hv the purchaser a sum as liquidated damages 
was to be paid bv him at tho rate of R1 per barn, and 
the purchaser paid iil.OOO earnest-money, but made 
default in accepting the stone ,— Meld that, though m 
default of acceptance the earnest-money, iti ,uuo, 
was forfeited, the vendor could not retain the earnest- 
money and sno for the whole amount of the liqui- 
dated damages; hut that his pioper course u ns to 
sue for the difference only, which suit could pro- 
perly he brought in the Small Cause Court, being 
HI, 000 only. Meheevakji Maxotamic.Pu>.ta 
Velji .... 5 Bom., O. C., 147 

-jj set-off— Deduc- 

tion of amount of proceeds of goods not accepted.— 
The plaintiffs consigned goods to the defendant, and 
drew a bill for R2.7U-9-6 against them on the 
defendant in fas our of the Chartered -Mercantile 
Rank The bill was accepted by the defendant, and, 
when presented for pay ment u as dishonoured. The 
bill was paid for honour by the attorney of the 
plaintiffs. The goods armed, and ( th c defendant 
haainc refused to pay the Dill) were sold by the 
plaintiffs, after notice to the defendant at bis risk, 
and realized Bl, 655 15-4. The plaintiff refused I to 
hold a survey on the goods unless the defendant 
paid the amount of the acceptance. The plaintiffs 
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1 JUBIsDICTlOS— ce*ti»«J- 
tued tbe defendant in tbe Small C»ni« Conrt fer 
the amount of hi* acceptance, prin; him credit lor 
the prortcdt of the cool* and abandoning the f *«**■ 
mid that the plain, if* were not entitle* to do to, 
a. the t'alo on the hill ww cot brongU within the i 
j oriel c-ion of Out Court br payment Of a&niMed 
•et-of? SHosrrr Arncx r.ianrrc 

[8 Bom, O C, S3 

12, rar L>*‘S,’*' ,t V 

Stt-off—botl for talaurt af afvaunl —The [Umt_* 
adranred R 15.000 uiua the defendart’* pram eon 
i ITenz-Koap, to be there * * * 


SMALT, CAUSE COURT, PRESIDES CT 
TOWHS-eMl.M'f. 

L JURISDICTION'— fMli’owi. 
within the jirW^tien end cot 
! within it. « -1 *re limited to tint pn-po*. and « «* 
therefore a 3 ret the power* conferred be ». is oi 

ArtXVc,lt “ *““•£££," 18WC.JB 

(e) Dimot* tob Ernes ot CertTBicr 

jg Contract for t hi pm on t 

delivery of goods t6n f rae !iCSf*l 

t'rmrticm of rontmc ' — S, parole *•>/» — Whe'C » 
fxrJrert pro! lied for AlirefJ P 9> k ° 
monthly abipmrnti and the defending iftotid to 
take d-.li eery or pay f r either of th- •Jptnerf. tf 


hythep-Bintiff*’ agenta. Tbeplamt Z, whseTicntly uif d. lurry or p»y f r either « f * 
eacecr.dit to the defendant for 1(11 115 - 3 - 3 , alleged , the rod# la acrcrdsi.ee their* lib , and It *PP»™ 

r. v'.v. 1 .. *!,„ of the ..,.1 „f the damage* rnt» 13 ld by 


■lie, end lord him for the beliite in the D 
Small Chk Coot*. a^ardc-icg the ereeie nu to 
bring the clarm within the Con n’t extended , 

tun of RlOfXt The defendant djpnted the cce- 
rrnie*! of the Mron-t sale* f«warrt<d by the agrnt* I 
»t Horg Kong and roster ded that the Court had no 
jnn* 4 .ctioo to try the eaee The Jod.-e, *ub)rct to 
the opir-i n of the Huh Conrt upon the fact* •• 
stated r-utk the rate rot of the lut for want of I 
jnrjdirtw i. Held ihit aa both the plaintiff* and ■ 
the defendant we e brand, by the nature of the | 


of the two trend** sllr.fd. if siltd Aether, 
exceeded VJJOCf > where**, if taken 
they were Iru than that amomi, -litUl t*« ” 
the tme roctruet on tf the rootrwrt the 
waa en’ltlfd t* bring two *el*r»te eoita fcr tl»*e* 

therifcre the IVeaidercy Small Caoae Coort h« 

(f) Drrarr, Sen ox. 

decree of Ba»R 


defendant, the receipt by the plaintiff* of the amount, I r ,2 fourt-Pmirfeare Smilt Ce*<« Cfrtt 
for which they pare cr*d t in their particular* of ... . r y essw fid 91 —A to Jgm cub-creditor 
demand -a. in the natnre of a part I-ocrt, and , „ the Court of Small Can w» had Jot before the I« 
1 Ware of arronct. J(J . ^ {bf r , lo t h*t Coart 0 * V - 

Mibwibji hownort c A«HlBii_ 


that the *mt waa therefore on a balance of icconct, 1 
and withm the jnnahrtioQ of the Co>-rt of Small 
Can*ea Eicut, Lite** A Co r JItEixkid 
S mnir 4 Eons, O C . 133 

(l) Abut Act 

13 — Btat, 44 & 45 Viet., 1 

C.B 8 .SS 148 , 15 I-Jel.rre/i>S? < IS— Lett* 
to tv — Th> jnna'irt on giren to Small CanieConrta 
bv Ar* SP rf i S s» „ »- w ted by 4 t A 45 
Viet e j-< a l:i IVauis e TirtOB 
' [L la. R„ 13 Calc , 37 

14 . - 


* Small Cow* Cc.rfa Art {XT of IS 82 J— 
■dewy Jcf, JSSI (U Sc 45 r^r. e.5SJ. a 151— 
Army (Ammoat) Art. 1&S3 (51 r.cL. r. 4). t 7— 
loan to me — The ismdirtion given to Pr«idmcy 
Sma’l C»c*e Conrta by Art XV of 1 S 35 , a. 18 , u n-t 
affected by 51 1 ict, c. 4 , a. 7 Wan* A Co c 
Huron . , 11.E..1B Calc., 144 


15 . - 

Tmai 


Towo. Smill Co are Coort, Act (XV of 
“ /. IS -Army Art, 41 4 - J 5 r.ef, 
* • 151-51 r.cf, e 4, 1 7 — Th 


'ft^aj.cLS, 
f-» e 5\ til. 
-The word* of 


k 45 \ ict, e 58 are meant to rmtnct the 
witKn the jnnedicuoo, etc” (fonad m miV 
t 151 ) ta pawn reu-tent within It, n 
*•* “J eiclnde the caae of person* carnally 


o ha jnV 

n r AtHIBll 

JL I* R, 8 Bjbx, * 

(e) ItnioritBU PaortBiT 

18 . Question of title — Art ZXv 

1S50, t 91 (Art XI or I S 3 A a 

ilircoi»n wlnf htlo ocnpttr l»Ut, 
fence Cfoworr —Cron S anmnon* l»a»* ™" "J. 
U<n 31 of Art IX of lslO by the JnJi* 

Small Cause Conrt to the occupier of a boa *'., 
•how by wh»t title he elaim* to hold or ocrepT*” 
^ er part thmof.-HeM that the 
of the Small Cause Conrt waa not Otrted by the oe”j 
pier appearing and alcwini a* csa»e tbit wh.cn 
nr* acKoot to an allegation of ti*le in the f^P • 
Bold alio that the word* in that sertww, '** I,! *,?* 
Imre of the 'owner," ecenpnaed a ease where 
original potieastoa wa* with loses of the own“ 
hnt was afterward* wi-hdrawn by la 11 
•abseonrnt owner DasaBBU He WASH . r - ^ C T.ciA 

mi 10 Bom-, 5 s43 

IS. -1 1 1 1 - Art IX of i '&>' 

ft 91-53-D,jicnlt or dooitf.t y.frtw. of Ml*-* 
Proof of the emttenee tA a didlcnlt or doubtful qu 
tioa as to the right to pcosemon, land fdt ru *’ 1 I 
the person in foweman. waa held to be * a ~*'*~' 
caste ahown to Jaitify a Praaideney Sm*K 
Court in refanng a warrant of eyeetoeot os»' 
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TOW3STS — continued. 

3. JURISDICTION- continued. 
s. 03 of Act IX of 1850. Muhammed Esot Sahib 
V. George . . . I. L. R., 4 Mad., 885 

Merc assertion of a title to possession is not suffi- 
cient. MehAMifd Iscf Sahib t. George 

[L L. R., 4 Mad., 385 
Aicosyirotrs . I. L. R , 4 Mad., 889 note 

20. Title to immove- 

able pr opertu — Act IS of 1850, ss. 25, 91 - Act 
XXVI of 1864, s. 2 — Practice — Leave to amend 
summons and plaint. — In a suit brought under 
s. 01 of Act IX of 1850, the Bombay Court of 
Small Causes had no jurisdiction to try a question of 
adverse title to the immor cable property, the subject 
of the suit Ahter — if the suit w ere brought under 
s. 25 of Act IX of 1850, as exterded by s. 2 
of Act XXVI of 3864, and the a nine of the pro- 
perly in dispute did not exceed B1 000. In a case 
imohhig s question of neherse title, the plaintiS 
should be allowed to amend the summons issued under 
s. 91 of Act IX of 1850, soastorendtrit conformable 
with a claim under s 25 of Act XXVI of 186 1 if 
the summons were issued in the mistaken form by 
the fault of the Clerk of the Court, aud not of the 
plaintiff. Nowea Oojta c. Baca Dhemuji 

[I. L. R , 2 Bom , 91 

21. — — Act IX of 1850, 

s. 91 — JSgui table defence— Suit for ejectment . — 
The plaintiff in 1879 took out a summons under 
s. 91 of the Presidency Towns Small Causes Courts 
Act, IX of 1850, calling on his nephew tiro defendant 
to deliver up possesion of certain premises in his 
occupation belonging to the plaintiff. The plaintiff 
nlleged that he had purchased the premises in ques- 
tion in 1870 from one X, to whom the defendant 
had mortgaged them in 1S66 with power of sale. 
The plaintiff produced the deed of mortgage to X 
and the conveyance to himself. It n as admitted on 
his behalf that ho had never received any rent from 
the defendant, and never lind manual possession of 
the promises occupied by him. Bnt the plaintiff 
produced a writing of attornment, dated April 1873, 
passed to him by the defendant, whereby the latter 
acknowledged that he was occupying the piemiscs 
in question ns the plaintiff’s tenant, and agreed to 
pay rent foi the same at B25 a month. His 
defence was that the mortgage, the sale, and the 
writing of attornment u ere all merely colourable, exe- 
cuted for the purpose of defeating his creditors and 
screening the property from execution ; that no 
money had passed botwreen the parties ; that tbc de- 
fendant had no\ er been out of possession, and that 
the plaintiff now required the Court to assist him in 
turning his own wrong to his own advantage. At 
the hearing in the Court of Small Causes the defen- 
dant proposed to pro'e the above facts, and snbmit- 
ted that, under the circumstances, a land fide ques- 
tion of title was raised which ousted the jurisdiction 
conferred on the Court by s. 91. The Court, how- 
ever, refused to rcceiie the evidence, and held 
that it had jurisdiction. On reference to the High 
Court, — Held that the defendant was entitled to set 


SMALL CAUSE COURT, PRESIDENCY" 

TOWNS — continued. 

1. JURISDICTION — continued. 
np the defence which he had, and that it ousted the 
jurisdiction of the Court of Small Causes to proceed 
further with the action — inasmuch as such defence 
raised a question of adverse title, which, in suits 
under s. 91 of Act IX, 1830, that Court bad not 
jurisdiction to decide. Lucejiidas Kriw.ii r. JIcwi 
Cahji . . , I. L. R., 5 Bom., 295 

22. Act xr of 1882, 

s- 4l. — Landlord and tenant— Adimsstcn of tenancy 
— Suit in ejectment. — The plaintiff, alleging that the 
defendant was his tenant at a monthly rental of R52 
and had refused to deliver up possession to the plain- 
tiff, took out a summons against the defendant under 
s. 41 of the Small Cause Courts Act, XV of 
1SS2. The defendant admitted the tenancy, but 
contended that lie held under an unexpired lease for 
four y ears. The Judge of the Court of Small Causes 
was of dpinion that a question of title was ravohed, 
and he dismissed the case on the ground that he had 
no jurisdiction to hear it. The plaintiff thereupon 
applied to the Hieh Court under its extraordinary 
jurisdiction Meld that the case was within the 
jurisdiction of the Small Cause Court. DatEDAS 

Haiijitaxdas i. Teas ALLY AmujiAMY 

[I. L. R., 10 Bom., SO 

23. — — — Pres i d e n c y 

Toions Small Cause Courts Act (XT' of 1SS2J, ss.i2 
and 41 — Landlord and tenant — Suit to eject tenant 
— Tender and payment into Court — Iransfer of 
Property Act ( IP of 1SS2J, s. 114 — Costs — Tho 
plaintiff, a landlord, relying on a precision in a lease, 
cave the defendants, his tenants, notice to quit. 
IVithin se\ cn days the defendants tendered rent, in- 
terest, and costs The plaintiff, nee erthelcss, filed 
this suit to eject the defendants The defendants 
subsequently paid the full amount due into Coutts. 
Meld that, under the terms of the lease, the defen- 
dants were not liable to forfeiture, and tbit, since tbc 
suit should have been brought under Cli. VII, s. 41, 
of the 1 residency Small Cause Courts Act, the 
plaintiff must pnj the defendants’ costs as between 
attorney and client undci s 22 of that Act. Meld 
on appeal (1) that there, lm\ nig been a tender and 
piJOirnt into Court of the full amount due, the 
plaintiff proceeded with the suit at his risk under 
s. 114 of the Transfer of Property Act ; (2) that the 
suit not being cognwable by the Small Cause Court, 
s. 22 of Act XV of 1882 did not apply, an applica- 
tion under Cli VII of that Act not being a suit 
under s. 22 thereof. Kbjshj.-a«ami Chetti r. Nat An 
Ejiigeatioa Board . I. L. B., 17 Mod., 216 

24. - Trespass to im- 

moveable property — Act XT oj 18 l '2, ss. 18, 

19, 38, 45 — Tbc plaintiff brought a snit iu the 
Calcutta Court of Small Causes to recover damages 
for trespass io certain imrroi cable property of which 
he proved he was in possession ; the defendant con- 
tended that such a suit was oue for the determination 
of a right to, cr interest in, immov cable property, 
and was therefore not maintainable in the Small 
Cause Court. Meld the Court bad jurisdiction to 
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8 MiLL CAUSE COURT, PRLSUJEncx 

TOWia-rt*(iw^ 

1 JL BI'DICTION— 

m ,h . n»-_ m» Mo»o a«o,id 00 

• “““’ e ‘ C ”" 0 ‘ , ?? > 2 lE,"C*'=- 2al I *— 


«!«.» ™h ■ ol P<*« U «°“" , AMU .....nW 

■ 1 ^.^asssysjsss^as 

(0 Is.oitwct 

25 MadfM Small Cause Court Court -lit Id that suet thins* we-e ti »•“» 

_T r i Pcoeef.r. Cede (Ad XlVtJl MUM i ^ and d,att«U. rtthia th. ■*»»»- «f *• 

_ o-,j„ , Smtll Coot Ce*ffs del fxr of i Art IX of 1-CO and therefor* owl 1 not b> a"*"? 
HS2) .. 2.23 -Thelfadrt* Court of «a»H Can** I „ecuUm. Tb-qs«t^*Mhrrfiitorrf » ""£££ 
L. m .iiulxtm n inas’venet The seowid part- lble bj , tenant m *^=* ^“‘ Eo * a “35?2 

mph it i 8 ol the Code of Civil Procure l^S- with the qnr.*»n whether 

wh.ch anthemed the l*c»l Government by sotl eieeotioa a* pw>I**nl chat tU. T H 400 

pabl .bed in the oScul G.iette to ertm l to „„ LL.IL.4 Cals, 046 • 4 C L. 
tha Presidency 5 mill CmateCoart certain portions of - 

St Mid Code ii repealed by the Pro. inrj Snail 30 Brea Id e 3 7, ^ - 

Chk Court* Art a. 2 of AetXk of 1S«3> and mi Cause Court* Act (XV of 1833), * W 


aequeutl* the no ificatiou c* the Coveruef in lo-au. ^v*»t«c»ey •'«.« i«« -- 

-of Port ‘•t. Gecfe da»ed *j fc February U'S, cen 43 _ K si— T, ltd *«'*-“ Far lit /»;/»•” »/«** 

fe-mg on the Madras Court f -mill Can«* l«ns- JUtmoj o/-Q«».'.ea e/' T^lr-E" 

dirt .00 in 1 snlverey hi*, rr recast to • 6 of the Jai M / a ._l 3 eircntlan of a decree of the CUrt • 
Code of Civ 1 Procedure IS''” a* amended, if other- -,^1 Came Court a*aio*t > , the jn draff -tro* 

•rise Ttlld ceased to t»ve <£«t when Act XV of attached certain U>1 hut* which had been rooff'*. 
ISod cure into f tee Is at « UUt by V to the p.a:ntt3 PUintiff thff«poo « 

II 1 * Ih, 6 Mad., 430 t Uimoutheroort ? » t eiath*‘ ; =«nC.nMCoun,tutls 
claim IU disallowed, that Chert hem? of 
(y Lroarr, Sntroi that the roorVare was a eotienve tran«eti-* 

_ . (reeu-oe The plaatiff then brought this n 1 tj*» 

26 rrtttiowoj mpct -a-e rrsbin? the ind-.*e 3 t<rtd:to* a* «»“ 

Torn Smzll Cornu Comrlt Je‘ (XF of n&J ae h defcmiUn£»adprayin?M aentuaJ the Jud-rufflc 

. 19— So ! for Uffory-Fro lollt j.cd.rt.o. - tbu they be r»- rained trim j-«-cd.oi 

A mu to ff^vera lennry troujht ,u tbj«m*llCawe *. other disport on of the mortared 

Court in which there u do allega wn that the cc A cbicct.cn »u taken tha anrh * »« 

catora were in pomcmW of mficirot aaset* to pay ^ lie, and the mit waa dhmieaed w that ob* 

the lev-acv er that thev had mar munUd : to the thr Court. JT.td that the *"*■-* 

mattftKstr.ssffi3 

as5!WW ' , iSBra£S 

[LL.K..17 Calt, 387 „ th-refere moreaUe property auto 

fit Uirwn.-v.tr* Or-rc that Mrtasn. The c ma3 Cause Oort ha. fu * I»*" 

(i) Ji ‘ rrrI,1 ' Ct - rlT ro *- and aath-r-ty to determine the «p« wn «* 


hewfl Court Court Boltt of Frotft* 


he Made. Court f 'mall CauMe juris- Jfrs..»y o/-Q.e.'.a« ef'rstr* 

solverey bun, npa^iaat to • 6 of the cafa^la ei rent ion of a decree of the tau 

1 Prort-duff 1S S “ as amended, if other- fr8Ma Cao»e Court amsst -'S.the Judraff -fW” 
erased to have <ff«t when Act XV of attached certain Uil tut* which had been 
niA f »rr It an ttiiLS* i . t n iK, Plaintiff thereupon t-ed 


(j L.T51CT, Sm *02. 


( 1 ) JlinrtJLvct, e rrr rom. 


I anu aatn-T-cj 10 micro. HI- to. u-’- , 

under amortnne eve- attached pevperty, 
question la thertfaerf res Ji^icala iD*SO - 


Courts Art (XT of 1833), B. 18 — PreaiJeneT question la therefore) res JuJurato. <D 

'mall Cause Courts tons* ated under Art XV of BsTIBTlI. v \rrni Carxnva >CtDr 
1SS2 are net debarred from eutertanrog ruta for f I. 36 C*le.» • < 

mamt, nance tl based on eo-trart or deelaratory 3 C. W.Is., 

decree Po iit a t Mrscoirra . _ IV. .'y.rr 

II L-Ih,10 _ 114 SM OT ‘PP ™ 1 k I lke r^ai^ V* reversing 

dccuiOQ tha tiled hnta are immoveable poptrlJ 
(0 Movria* Piotmr ,h * word. “ ft thepurpacof the 

„ _ the decree ” in a. S3 of the Presidency “ . 

Tiled huts —Art 7Xo/J«50 Court. Art (XV of lS52)oulymmn that.a* brtwffa 

o o3 68 — Otjdi and ciotlth - — Tiled huta were not the Judfment-debWand tha ioJ^iccct-crflilo'^iro- 

scotaand ths.t«U' within the meaninref a ES pert J of this part.ru lar otaaa (s^^tned bnUjsbaJ, I® 

cf 1 S J° “ d therefore con d do be taken la the purpose* of creeuta-n, be deetnid to be n»ve»^» 

arcntwi under tha. section mere t3ed huts had That section doca not contemplate that Small Caw 

“ d "' * d « 7 « of the Small Cause Court Court* slmcld deal, m eueentiou p-oceediog*. 

interpleaded under a. S3 of Act IX question* of title to or determine any nd**>»»’ 

lhc bat * r Beld tUt li * Coort ’ *««t in tiled huts, at any rate., between **-»* 

to ‘he but* was right iadis- ing creditor and the mortgagee of the 

mu^g tne cW Kau.Ti* 2 jirD «nr3B e Boons debtor 2.. ail Sc lomo* Bi Imu t 3fc itford ,«»■- 
CeTOi ■ WBIaB, 448 .SOW. a, 8 I X. JJ, IS Calc,296 duUnguishcd. That the Small 
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SMALL CAUSE COURT, PRESIDENCY 

TOWNS — continued. 

1. JURISDICTION — continued. 

Catise Court had no jurisdiction to go into the question 
of tbe validity of the plaintiffs mortgage, and neither 
the appellant nor the respondents, either or both, could 
by consent or otherwise give it jurisdiction That 
the plaintiff was not estopped from now saying that 
the Small Cause Court had no jurisdiction to deal with 
the matter. Deno Nath Batabtae c. Adhok 
Chundeb Sett . . - 4 C. W. N., 470 

(y) Registbaticn Act, 1666, ss. 52, 53. 

31. — Petition and decree under 

Registration Act. — Small Cause Courts in the 
Presidency Towns had no jurisdiction to entertain pe- 
titions and make decrees under the provisions of ss. 62 
and 53, Act AX of 1866. In the matteb or Act 
XX or 1866. In the matter op Nn Hamah 
Banebjee r. HTadhustoan Chowdbt 

[6 B. L. R., 177 

S. C. Nil Comto Banebjjee t. iMtrDcosoonrN 
Chowdhbt . . . .14 W. R., 478 

(&) Revenue. 

32. -Matter concerning revenue 

— Trespass ly Collector — Action of Collector in 
preserving iiasfe land — Act IS of IS 50, s. 25 . — 
The Collector of Bombay, land fide believing that 
certain land upon which a quarry had been opened 
by the plaintiff was Government waste land, by his 
servants forcibly stoppedthe quarrying operations of 
the plaintiff “ for the purpose, the Collector stated in 
his evidence, of preserving the land for Government, 
as land from which revenue might in future be 
collected” In an action for trespass brought 
against him by the plaintiff, it was held that the act 
of the Collector was not " a matter concerning 
revenue ” within the meaning of s. 25 of Act IX of 
1850, and that the jurisd'etion of the Small Cause 
Court was therefore not excluded. Rabat AN 
Krishna Laud r. Nokman . 5 Bom., O. C., 1 

(?) Set-off. 

33 . Claims arising out of the 

same transaction — Presidency Small Cause 
Court — Jurisdiction — Equitable right of set-off 
— Civil Procedure Code (Act SIP oj 1882), ss. Ill, 
126 — Presidency Small Cause Courts Act (ST of 
1882), ss. 18, expl. 1, 24 . — In a suit in the Calcutta 
Small Cause Court to recover Rl,l 97 5 6, the price of 
goods sold and delivered, the defendants claimed to 
set off a sum of B2,73S-4, being the loss which they 
alleged they had sustained by reason of the plnintiff’s 
breach of contract, and claimed judgment for the sum 
of Bl, 540-14-6 after giving the plaintiff credit for 
the sum claimed by bim, Pel A that the defendants’ 
claim could he set off if it were one which the Small 
Cause Court had jurisdiction to try ; the claim being 
to obtain credit for or ’receive the entire sum of 
B2.TSS-4, tbc Small Cause Court was without juris- 
diction, and no set-off conld therefore be allow ed. An 


SMALL CAUSE COURT, PRESIDENCY 

TOWNS — continued. 

1. JURISDICTION — continued. 

equitable right of set-off exists in this country when 
both the claim of the plaintiff and that of the defen- 
dant arise out of the same transaction, although the 
claim sought to he set off is not within the provisions 
of s. Ill of the Code of Civil Procedure. Quetre — 
Whether a decree could he pissed in favour of the 
defendant for any balance which might be found due 
to him. Bbojendba Nath Das v. Budge-Budge 
J ute Uhl Co. . I. L. H., 20 Calc., 627 

34. “ Admitted set-off” — Presi- 

dency Tmesis Small Cause CturtsAct (XV of 
1882), s. 18, expl. — Ctal Procedure Code (Act 
SIT of 1882), s. 111. — The plaintiffs sued in th’e 
Calcutta Court of Small Causes for breach of con- 
tract, the damages for which breach amounted to 
B2,148, but they deducted frem this sum of ft 2, 1-5 8, 
by way of set off, a sum of B.500, which was due by 
them to the defendant on account of an entirely 
different transaction, thereby reducing their claim 
to ft 1,648. The defendant admitted that the 

it 600 was due to him by tbe plaintiffs, but did not, 
either before suit or at tbe trial, agree to its being 
set off against the plaintiffs’ claim. Held by 
Uacehkbson and Tbevedtan, JJ . (Petbebam, 
C.J., dissenting), that the snm of R500 conld not, 
nnder expl. I of s. IS of Act XV of 38S2, he 
set off, and that the suit must be dismissed as being 
beyond tbe jurisdiction of tbc Court. Ramdeo r. 
Pokhjbam . . L L. R., 21 Calc., 419 

(m) Tithe, Question of. 

35. Questions of title incident- 

ally raised — Act ST of 1882, s. 19, cl. (g)~ 
Suit for rent — “ Suits for determination of any 
right or interest in immoveable property .” — When 
a suit is brought in a form cognizable by a Court of 
Small Causes, that Court cannot decline jurisdiction, 
because a question of title to immov cable property is 
incidentally raised. It is tbe nature of the suit as 
brought by the plaintiff, and not the nature of the 
defence, that determines whether or not the Court of 
Small Causes has jurisdiction. Cl. (g ) of s. 19 of tlio 
Presidency Small Cause Courts Act (XV of 1882) 
refers to suits brought expressly for tbe purpose of 
obtaining a decree determining a right or interest in 
immoveablo property, and cannot include n suit 
brought for moi eable property, or mrncy , in which a 
gnestion of title may lje raised by the defendant. Tbc 
plaintiffs sued in the Presidency Court of Small 
Causes to recover fazendari rent from the bolder of 
fazendnri land. The defendant pleaded that no rent 
bad been paid for the land since 1816, that the claim 
was time-barred, and that tbe plaintiffs had no title to 
tbe land in question. Die Judges of tbe Court 
of Small Causes dismissed tbe suit, on tbc ground 
that the defence raised a bond fide question of 
title to immoveable property which ousted their 
jurisdiction. Held, reversing the lower Court’s 
decision, that the suit was cognizable by the Court 
of Small Causes. Bafuji Raghunath r. Kutabji 
Edueji Umeigae . I. L. R., 15 Bom., 400 
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rwat.T. CAUSE COURT, PRESIDENCY 
TOWN8-fn(n«fl 

1 J UR l SDICTIUN — eomelm led 

(») f A OTIS. 

33 Action for detinuo and 

trover tup Ieenmple't g>ft—Smt hg executor 
io recover ]>r mitinrg uotn oa grouod t\*t tie 
a, ft of them to Maiia! rar imeom plete—Prn* 
ineiT n, Smo'l r„o,e Coo, to Jet f. XT oflSSSJ, 

, /i — The pluntiff a> executor of D I'll 4 the 
defendant in the Small Cana- Coart of Bombay to 
recover two Government promissory notes of the 
nominal value of Hf 000, standing In the name of D 
The defends it, who had been Ife servant, alleged 
that the notes had been given to him by B >1 1 
leward for put serneca. The Court held that there 
was evidence (though nuiatiafactory) of a gift be D 
to the ilefen lent It was then contended on hriiatf 
of the plaint fl that assuming there * at eviler.ee 
of a gift stub gift vii incomplete inasmuch aa 
the notes hail not been endorsed to the defendant, and 
that the defendant aas not entitled to aoy aid from 
the Court to perfect the gift The Jadgc held that 
the Court of s mall Cans 't had no power to decree the 
rctoni of the ootea or payment of their valne, and 
that, so far as the jnnidictiou of that Court was 
concerns 1 the defendant had a right to retain the 
note II rid by the Jli r h Cmrt that thi Coart of 
Small Cauaea bad jurisdiction to entertain the 
plaintiff a claim on the groin 1 that there waa an 
incomplete g ft of the notes to the defendant, and that 
it might on that ground pais a decree in favour of 
the plaintiff for the return of the notes or payment 
Of the valne Khoiibdii EtrSTOXul Conn r 

PisToaa Cowaui Brciu 

[LL.B.,12Bom,E73 

2. PRACTICE AND PROCEDURE. 

(o) GtazniL Cash 

«maU*r Pn,Ct r e i"' 1 , J’ roc /l are 0< “>« Presidency 
milU Canse Courts Is so different now from what it 

Ix of 1S5 ° » n d xxvi of 

1861 that most of the cases decided nnder those Act* 

Rare become useless a. precedents The procedure I, 


« _r^ 7 T Dismiesal of amt f 

of jurisdiction— Certa-Psem of _«•»_, 

trt 'm w*" 3 UT “ d ' ct '? n 01 ‘he Small Canac Coarts 
establuhcd nnder Act IX of ISM i. sueccarfu! t£ 
inlgment ongbt to be one dismissing the suit. Dot 

fiE ?S Ira X . l * uSo. SS 

test 10 - «£ 

P» U. R, 6 Calc., 418 ■ 7 C.L. 037 
atSSiV«i»; — T Power to restore 
of 18 j 0 , £ uo° r f® ratUt in appearance- 
nndfr 1!. Coort ot s “a» Causes. 

, r t r. U 0f 18W * «~U. during th 
and at the n» aU mg of the Court, e% porta reatore 


SMALL CAUSE COUHT, PRESIDENCY 
TOWSB-ees'isirt 

2. PRACTICE AND PROCEDUES-«Mfi»W. 
a can so once at reck out voder t 42, tboagh the 
order for striking of tray hare hew duly recode* 
In such a man it «.«1J he open to the dc/odast 
to apply to art aside such ef-parte order, and the 

aoScimcyof the grounds of the application »oaUU* 

question f.r the iliicritin of the Judge. MS 

luma no... .. Oj»w« m 

( l ) LlAT* TO SP*. 

- Practice as to grantinffleive 


30. ~ v- - - 

to sae person out of jurisdiction— *' 
liiak Coort to to lit rule 1 ml to SooJt Coo* 
Coort— flat a 4 - 25 Viola e. 101. * IS -Cut! 
rroerdtre Code (1912J.I 633-Pr/eid«ey TotU 
Small Caase Coorti Jet CSV of 15S2J. ei €, 1 > 

,1. (a) o ml (el. 33 - In 1535 the Ulgh Court made 
• rate nmhr the Presidency Small Cense CmrU 
Art e. 33 whereby it was declared that the granting 
Imre Li sne s defendant out of the jurisdiction u»d« 
a. 18, els. (a) and 'e>. of that Art was a ton JMU“ 
or quail judicial art withm the meama; of t»i 
sect 101 , and might be done by the Regis r»r of tu» 
Court of fcmall Causes, Madras. MtW 1 " 
le was ultra ore. and voi L RAJA* CB*T«f 
ess ATT A , . LL.R..18MaiL,SM 

. (e) Niw TatAi. 

40. Application for new trial 

— JVe.A eocf.wer— 4 /W<«r.f».-A party whoappw* 
for a rule for a nsw trul and obtalna It on ivirticuUJ 
materials, onght rot to be altjwc>l to go tsto 
evidence with a view to strengthen hie case vhen ta 
rale cornea on for hearing 11 on beano g 
partita the Court thinks further inquiry atxnarj. 1 . 

can, of cour»c, make such inquiry in aiieh msnn f r ,*I 
sterna moat ft to It When new trial* art moted tr 

on allegation tf facta, it would bo very ordvenhottou 
a practice should be Introduced of requulngtlielatj* 
to be stated by affidavit, and In like manner »» 
answer to be anpported by affidavit Mopnoosoopc* 

K 005 loo r. JJaDnrsBAK bsvrtou. IS W.B-, ‘ Di 


4L VreitJemry To* 

Small Cane Court, Jet (XV 0/ 18H2J 
If 1 of 18 j 5J, CS 11, ... 60 amd $»-*”**£ 
(•oa —Where the plainUff rtq nested the Chief Joug* 
cf the Presidency Small Caote Court to deb”* 
judgment contingent njviu the opinion of the 
Court nndir a bO of the Presidency Small Cans* 
Court! Art (XV of lSS2),bnt aubacnuently abandon^ 
the titrclae of such right before the quest on to 0 
referred wa* formulated or a reference tuaie .— *• 
thAt the plaintiff was not thereby deprived of *“ 
remedies under Cb M of the Act, and could 
make an application for a new trial JJitd 
that the meaning of ■ 70 U that, u failing ‘0 P*? 
aecunty, the party shall be deemed to have submrof 3 
to the judgment aa final and conclusive within 
meaning of s. 37 of Art I of 1893 » that u to •**’ 

the judgment become* final and conclusive, *»te * 
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•SMALL CAUSE COURT, PRESIDENCY 

TOWNS — continued. 

2. PRACTICE AND PROCEDURE — continued. 

provided by Ch. YI of Act XV of 1S82. Reid, 
■therefore, that the Small Cause Court had iurisdiction 
to entertain the application by the plaintiff for 
a new trial. PnoiAP Ciiitndfr Sen r. Tdnsook 
Pass . . . X. L. II, 23 Calc., 967 

42. - - Ground for new trial — 
7 Taut of jurisdiction. — A new trial may be granted 
on the ground of want of Jurisdiction in the Court, 
■though such ground was not formally raised or 
recorded at the original hearing. Cdundfe Churn 
Dutt r. Eiicuee Cowasjee Runkk 

[I. L. B„ 8 Calc., 678 : 11 C. L. B-, 225 

43. Question of eri- 

dence—Posrcr to rcserse decree. — Where the ques- 
tion is one of evidence, the judgment of the original 
Court can be rex creed, and new trial directed only 
alien such judgment is manifestly against the 
weight of evidence. Sadasook Gamlir Chand v. 
Knnnavvn, I. Tj. It., 19 Mad., S6{ followed. Sas- 
soon r. Httrrt Das Bhttkht 

[I. L. R., 24 Calc., 455 
1 C. W. N., 44 

44. — Presidency Towns 

Small Cause Courts Act (I of 1895), st. 37 and 38 
— Powers of Bench sifting on application for new 
trial— Question of eridence — The fourth .Tndgc of 
the Presidency Small Cause Court, in a suit tried by 
him, dcliveicd judgment for the plaintiff. The 
defendant applied under s. 3S of the Presidency 
Small Cause Courts Act (I of 1895 > for a new trial, 
and the Judges (the first and fonrtli) on such 
application set aside the judgment, and dismissed the 
plaintiff’s suit with costs," and on the plaintiff’s 
application the Full Bench of the Small Cause Court 
refused to interfere. Held by the High Court that 
the Judges exercised the powers of an Appellate 
Court in settingaside the original deciee, and exceeded 
the jurisdiction vested in them by s. 38 of the 
Act, such jurisdiction being a revi-ionnl jurisdiction 
only. Held also that, w here the question is one 
•of evidence, the judgment of the original Court 
could be reversed, and a new trial directed only when 
such judgment is" manifestly against the weight of 
evidence. Sadasooh Gamlir Chand v. Kannavya, 
I. L.' It., 19 Mad., S6, follow ed, Sassoon r. II nnnx 
Das Bucket . . X. L. B., 24 Calo., 455 

[1 C. W. N., 44 

45. - Difference of opinion be- 

tween Judges as to allowing new trial.— In a 
ease of difference of opinion between two Judges upon 
the point n6 to whether there should bo anew trial, no 
rule can be granted. Jabdine, Skinner A Co. r. 
XIonet 14 W. R„ 312 

46. — Application to set aside es- 

parte decree — Presidency Small Cause Courts 
Act (ZP of 1S82), s. 37— Bx-porte decree . — S. 37 
of the Presidency Small Cause Courts Act (XV of 
1882) (toes not apply to an ea •.•parte decree. An 
application to set aside an cx-parte decree passed by 
a l resieleucy Court of Small Causes falls within the 


SMALL CAUSE COURT, PRESIDENCY 

TOWNS — continued. 

2. PRACTICE AND PROCEDURE-comVmeerf. 

terms of s. 108 of the Code of Civ il Procedure. 
Roshanlal v . LAcnin Karatan 

[X. L. R., 17 Born., 507 

47. - Power to reverse decree — 

Presidency Towns Small Cause Courts Act ( XV of 
1532), s. 37 — Powers of Full Bench of Presidency 
Small Cause Court — Reversal of decree on question 
of fact.— One of the Judges of the Presidency Small 
Cause Court in a suit tried by him delivered judg- 
ment for the plaintiff. Ihe defendant made an 
application to the Pull Bench under the Presidency 
Small Cause Courts Act, s. 37, and the Court arrived 
at the conclusion that the judgment proceeded on 
a misapprechtion of the evidence and reversed the 
decree. Held by Collins, C.J., and Shephard, 
J. (Best, J., dissenting), that the Pull Bench of 
the Presidency Small Cause Court had transgressed 
the limits of the jurisdiction conferred by Act XV of 
1SS2, s. 87, as the case was one on which different 
minds might not unreasonably liave come to different 
conclusions. Sadabook G a whip. Chand r. Kan- 
natta . . . I. L. R., 19 Mad., 96 

48. Powers of Pull Bench — 

Presidency Totrns Small Cotuf Courts Act fXV 
of 1832), s. 37 — Presidency Tosons Small Casiso 
Courts Amendment Act fl of 1S93), s. 13 — 
Appeal. — Act I of 1895, s. IS, does not empower the 
Pull Bench of the Presidency Court of Small Causes 
to entertain appeals of questions of fnct against the 
decree of one of the Judges of the Court. Srinivasa 
Chabl v v, Balaji Rad I. L. R., 21 Mad., 232 

49 . Second new trial. -It is com- 

petent to the Judges of the Calcutta Small Cause 
Court to grant a second new trial of the same case. 
I ueson Chund Golacha v . Kajookaji 

[10 B. L. B., 355 : 19 XV. R„ 203 

60. — Second applica’ 

fion for new trial — Presidency Toscns Small Cause 
Courts Act (XV of 1SS2), s. '37— Act IX of 1850, 
s. 53 — The Judge- of the Calcutta 1 mail Cause 
Conrfc bnv c power to entertain in ihe same suit more 
than one application for a new trial. There is nothing 
in s. 37 of Act XV of 18S2 prohibiting such a prac- 
tice It is in accordance w ith the practice of Courts 
in England to allow such applications. Purson Chund 
Golacha v. Xojooram, 10 B. L. J?., boo ■ 19 W. 
P-, 203, followed. Sukbut Ccouaju kassee <>. 
Radiia Moiidn Rot . I. L. R., 22 Calc., 784 

(d) Reference to High Court. 

51. Question of law.— Only ques- 

tions of law in suits can be referred. Moijdn SinG 
v. Kareeii Oomssa Begum . . 8 Mnd., 57 

The point of law referred sbonld be expressly 
stated. Jabdine, Skinner & Co. i . Monet 

[14 XV. R., 312 

62. Question of fact 

—Act XXT ’1 of 1801, s. 7 — Act IX of 1650 , s. 55. 
— The question whether or not eotten fabrics bordered 
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SMALL CAUSE COURT, PRESIDENCY , 
TOWNS— e©»r nnti 

2. PEtCTICE AND PBOCEDCRE — ceohoeui 
snth rilk, or hiring a portion of i A otherwue med I 
in their manufacture ,rt 'tli 11 i manufactured | 
cr nn-na-Gfactured i'll' wronztt op IX no* wrought : 
op with c .h cr mitmils" within tl e mean* (f of j 
a. 10 Act A\ HI of l*ot, was a quc-i'i'o of fact to he 
decided 01 the ctidtccr irJ not a question of h* 
to he referred for the opinion ef the Huh Court 
under Act IX of 1S50 a 5>, and Act XX\ 1 of 1S64, 

I. 7 T.igTnrrnis JUzickuco r G I F CtltviT 

Centrist 4 Bonu, O C-, 129 

63 Order rejecting application 

for new trial— Jniymen eontmjent on epinuyn 
of H\y\ Court — The deeiti n of a ’'mall CaUM Court 
rejecting a i appluat on f r a acw tral, tut making 
such rtjec*icn cent u^ent upon the op uoa cf the 
High Ccurt, «u do, ueb a judgment u could he 
rrftx-sd under s. 7 Act \.\\ I oi iSii. Uiu » 
doit IK 12 B. 1>. IL, 34 

S’t alas Mi tr»ro-K r GtU 

[12 B. I*. R.,37 20 W R, 368 
54. jet XToflSSt. 

‘ W — Left re net to H yi Conrt Qnrihen far — 
Are trial Jpphcationfor— Ihfrertnet of opinion 
letreen Jtdjet— Contingent jndju'nt — An order 
rtjefmg an »ppLea ml r a new trial, .abject to the 
decision of the High Court oa certain point or point* 
referred, u net a evutiugect judgment " within the 
meaning of a. C9 of Act of 1SS2, nor can 
poinU of diSermc* between the Judge* at that a««ge 
form matter for reference N rsjiuwasizx r 
Prasortr* Dm L L. R. 4 Calc, 288 

Under the Acta of 15cO and 1«G1 the Judge in 
referring a pint war toend to make hu judgment 
contingent on the opinion of the High Court. 

Sea Dos.uh. 1 i Kaviiji r Enuuui Uontui 
[7 Bom., O C, 180 
Bat now under the Art cf 1SS5, a. C3 he ran 
TOCtj, P ,ct « l! >« opEioa of 
the Hjfch Court or reaeree hia judgment. 

--T - Stating case on application 

rill, X J i *}r P /'“- 1 '~7 tX.ll Co not 

vrkZ'XXL Cf r f ’• 37 69 ~ 

tw’r.^5 r ‘W U **r cn ‘k Praiiency «mall 
t^e Court for a newbul, the Judge* differ m then 
StbW* ‘pestnm of Uw and the majority, 

to teed the .aiT, the Court u bound 

«iTi rw “* C I UU00 *> f “*« High Court 

SfL p. la a, 20 Mad, 358 

fwtl Small f\— .. „ ! Pr tttJtueu 

tn«L~Tl' TSff?^ -?/£**“'* fcr 

“nan Cau*e* tM Jrffi <* * ‘-oert cf 

the High Court en tj* a— — fcr a * o' 

» tew trial cade unde, ArtxVl»“?c? PpJ< * to0a for 


SMALL CAUSE COURT, PRESIDENCY 
TOWNS— e*»fiJ»«f 

2. PCACTICE AND PCOCEDCEE -etnUontd 
meaning of a. C9 of that Art OaobotT * ESJtUH 

Iscti&riuJtNinoiTjosCottrAST 

[L L.E-, 15 Mad, 179 

67 Pttnitn-y Snail 

Ce.ee Court. Jet (XT of V5S1), » 

.tat,* for opinion, of Ihyl CouH-Moi* of lift 
tee e«e— V*e«'i 6 « of I** or otuye.— In a ni 
brought b the Small Cauee Court by the T- 1 -—-* 
agaiart the defendant for damage* for breach ef 
contract to delirer good* the colj dispute *u u to the 
rnnciple <n which damage* were to be *•* 

defendant raid Into Court the r.a of B 773-10-0 At 
the dote of the heanag. and bef-re judgment ;nt 
dcJirerrA the plain attorney in formed the Oirt 
Judge that b» would require a caae to be rts*™ 
for the opinion of the High Court under *. 63 tf toe 
Pmideuey Small Cauw Court* Act (X' 0 ? 
cnleaa the decree were in hi* favour The 
thereupon draged him to *tate the «act quotum « 
Lw hr would with to be rtf erred, but he declared 
himself unable to <t> w> natd a! tr judgment tu 
dtSrered. ne mid he could txX then aay anjthmg 
more than that he srculd require a earn to be »to-« 
for th- oj^aion cf the Iluh Co-irt on *uyqnrd anel 
Lw tha* might arise la the ea*e. The Chief Jud, 
thertnpon *tated th* fact* to the Hi^h Court, 
refcrrtvl th* follwiug general quotum fw 
opinion i * Whether, Co the fart, abort let forth, to* 
pLi-liff* are entitled to recover from the defrodi^. 
any and if »o what, turn greater than ETTM 
pail into Court by the defendant ? ” Oa the retc' 
ence enmmg hc'ore the High Court, a p-tUmm.? 
Cbjrt nm wa. taken a* to whether th* refewcee wu 
in proper form no qnertion of Lw cr met MtBs 
the force of Lw basin? teen forauLted far «M 
epamoo of the &uit- Veld (PixalS. J . 
that the nfmnts »bouhl be *ent back to be am®^ 
by stating th* preebe quotma inWf to t_e a*e 
liilii Lic-Em r Ooctuhax SIndHiro 

[I. Ik It., 15 Bom, 378 

58. — Pr rt, * t * e J( 

Toon. Small Caou Court. Jet (XV of 1SS3J. • {J 
—DniJ Of tlo Jodjt !• ttat'OJ et «.« /« *?'•“>* 
of tU H.g A Court -Qnertion of Ur — £e»<li.>^» 
proetdm I to re ’em. j cat. —Cods- a. £3 of Cf 
Preudcney Sma.1 Cause Omit* Art (Xt of lSJ.Jr 
the eaistroee of *uch a quertion of Lw or u*ag « or 
romt ruction a* the r e in mentxced L a condition I'rt 1 
cedent to a reference to tha H gh Court. »ud U so 
»uch qnertnm ante*, the SmaB Can** Court M* 
authority to refer and the High Court no junwSc^ 
to deal wiA the reference. The duty of drawing C P 
the raw, where a reference i* made, u 
on the Court, and it fa reepontible fee the 
eate. IsawiEris TsiMOTHOll e h * I 2 m 
EHiniis . . LL.R.20BOKU.7TO 

69 - PessiJ**'!' 

Torn. Smalt Can «* Court. Jet (XV of JSS?\ 
• 63—EeqnieiUem for nftrtnc, Time/W 
— A party requiring a Judge of 
Court to make a reference to the High Court un 
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SMALXi CAUSE COUBT, PBESIDEETCY 
TOWUS- continued. 

2. PRACTICE AND PROCEDURE — continued. 
s 6^ of the Small Cause Courts Act (XV of 1882) 
must do so before the Judge has dehvcredh.s 3 udg- 
mcnt . BiNK OP Bbkgal el8 


__ — - Judgment con- 
tingent upon opinion of the Court-Presd- 

' Small Cause Courts Act (Ar of 1832J, s. by 

. Civil Procedure Code ( 18S2J , ss. 373, 61/, 613, 

j g iff — Withdrawal of *mt. Power to allow.. 

The Small Cause Court passed a decree for the plam- 
“tiff but contiugent upon the opimon of the High 
n * + On the reference the High Court decided 
S°'l r udou the plaint "before the Court, the plaintiffs 
^ 1.1 not rccov er. Held that the Small Cause Court, 
on*^ the° fc receipt of the copy of the judgment of 
Sc High Court, was bound to cuter judgment for 
S defendants. ^Co. 

SAI2» ' v 

Rl _ Defect in reference — A o 

n .,„Kon of lata referred— Presidency Small Cause 
quesho J r xy J of 1SS2J, s. 63. — A reference can 
mademuL s. 69 of Act XV of 1882 for the 
0D - • _ fi.p Hicb Court upon some question of law 
l r force oFU or upon the con- 
structfon of a document if any such question arises m 
• or proceeding in which the amount or talue of 
tho subject-matter is over H500 and either party 
th reference. A Small Cause Court mah- 

•Ta refe^ncc under s. 69 should state the question 
ofiw or umge bavhiB the force of law, or the con- 
ST document upon which the opmmu 
of the High Court is sought. Queer/—" 

l oS oJ life Code rf « g^llS 

incorporated with s. 69 of the MMioenej 
Cause Courts Act. BOOM L ^*Vn,143 
Steam Navigation Compakt . 1 C. w. in., 

09 _____ — Deposit of security for costs 

V. xXVI of 1664, s. 8.— A caso should not 
herefer^d to High Court hy a Judge of theSmaU 
Cause Court until security has been deposited in 
accordance with s. 8, Act XXVI of 1864, by the 
party against whom the judgment has been given. If 
?nch party do not deposit the secnnC, “forthwith, 
he must be taken to submit to the judgment of th 
Small Cause Court. Where, however, a case was sent 
without security for costs being deposited, and 
before the ease was heard the plaintiffs tendered a sum 
ns security, which the Judge refused to accept ns 
. • +nn*lnfp the Court, on tlie sum bein^ 

being ’ ^; D c that the defendant would 

%£*iS£%2>l course, allowed the case to 

he heard. I«g>| ^^80 : 23 W.V, 130 

Act XXVI of 

.ffrj S 8— Omission to deposit costs— hon-appror- 
..JjWhere a caso had been referred from the 
5" c Tus e Court, for the opinion of the High Court, 
S r « finest of the plaintiffs and they neither 
¥ security for the cost of the referince, 

deposited an\ seam y c t the defen- 

VOL. V 


SMALD CAUSE COUBT, PRESIDENCY 

TOWNS — continued. 

2. PRACTICE AND PROCEDURE — continued. 
to an order that the plaintiffs should pay the costs 
of reference and other expenses connected therewith. 
Disseut u. Justices or the Peace tor the 
T ows op Calcutta 

[5 B. L. B, Ap, 24: 20 W. B, 349 note 

In a similar case, however, the reference was held 
not to be properly before the Court, and an application 
for costs by the defendant was refused. Raokumae 
PAlUHAlfICK v. Stewabt . 5 B. I*. B., Ap., 23 
These cases were under the old procedure. Under 
Act XV of 1882, if security is not deposited, the party 
against whom the contingent judgment has been given 
if to be taken to have submitted to it. 


Case referred at request of 

■otsxty— Non-appearance of such party before High 
Court— Costs. — When a case is referred by the Small 
Cause Court, for the opinion of the High Court, at 
the request of one of the parties, and such party does 
not appear in the High Court, the decision must be 
given against him, whether security has been given 
for the costs of the reference and the amount of the 
■mdmncnt or not, and he must pay the cost of the 

reference. Williamson c. Aeatb Ismael Khan 
reference. ^ B . L . R., 415 : 20 W. R., 349 

g 5 ______ — Costs of reference to High. 

Court— Costs— Practice — Presidency Toicns Small 
Cause Courts Act fXV of 18S2J, s. 69 — Civil 
Procedure Code ( Act XIV of ^ S2 J> «• 220 ’ G ^’ 
820. — Under s. 620 of the Cml Procedure Code, the 
costs of a reference to the High Court cannot be dealt 
with separately, but must he dealt with when award- 
ing the cost of the suit. They are, however, m 
th? discretion of the Conrt, and need not neces- 
sarily follow the event of the suit. Nicol v. 
MAXHOOBA DASS DUMAN! ^ ^ ^ ^ ^ 

(e) Re-hearing. 

eg, Re-hearing, Application for 

Practice — Presidency Small Cause Courts Act 

fXV of 1SS2J, ss. 38 and 7 1— Compliance icith 
requirements of Act subsequently to °Pg' Cai '™f?'‘ 
re-hearing — Pule of High Court, No. 
a iS>77 s. 5, — An application to the High 

cCt for a re hearing under* 38 of the Presidency 
S Cause Courts Act (XV of 18S2) must he m 
writing. A decree was passed against the petitioner 
hv the Court of Small Causes ou the 9th December 
1857. On the 16th December Counsel on his behalf 
was instructed to apply to the High tonrt under 
b. 38 of Act XV of 18S2 for ro hcarmg of the suit. 
The Court was then engaged in re-hearing appeals; 
but in order to prevent the petitioner’s application 
f"om being haired by limitation under the provisions 
of the section which requires the application to be 
or tlie sc . Lordships, before rising, 

ac rthe “pUca«on to be then formally made, but 
»"?’ tld tl,e C to a subsequent day. When 
CL on, it appeared (1) that the petition bad 

12 z 



■Mg. CAUSE COOBT. PBES^CU SMAI^CAU® COUBT, PBZS^OT 

r™ r r p.®™— . * »«*■ “» 

not been ap*d «d declared WUl tte » 7 th n«^ j* ^ S '. ^lfrcUe done & «** 

1SS7 ... the d»v after tte .rphcabon bad kn iad< S^udWrf b»t S eared on the 7th April and 

^sa. Kts tfrs MRiAS SSSttbc/s SSK 

tbrt cfAct^r cl 

1<S2 ihould be raid pnor to the applicat era, had not •«*“?**“ ““,^1^ 4 „ deferred to B» ~h Ap-L 
been pud until the 70th D *cvmbcr 1«S?, >-e four tioo of the *PP £»* the«f~ht day* tad etpirtd 

day, alter the application. 1MJ that tte . P | .«• that trade nodiffmrre.a* the et D w y H 

tn lor a re-bearing must he rejected. The apphe. W« ‘he P^two »M In «oeh » 1TOU* 

two alt cough rurally rn.de or, the ICth December tooldhe receded. JiOBKlDElSi™** c 445 
was only prorurouaHy received, and every object era ChttvdM Bor . X. la. ^ 


was only provuioatly re cured, and every object era CmrsDM Bor . 1. io 

to it, receytjm which conld have teen taken on that gg ______ — Muearrtajt '*r 

day could be takra at the heanj? Th* lu'iequent c f j,,hee— ICttUraKal U/ort J •*?"<** S' 

corn pi ar.ee by the petitioner vrth the requirement, ol „, tr ra „ Jor tit »/»»>«» V **• u "‘ 

the Aet Coull not place him in a better pOMtwa than Court.— la a rat m the Coart of Small Cas«* " 
he occupied when the application wai made Iw EX w5jlch mMitw-u of law and fact were raved, t!*«r * 

JarassowDi* PrEsnoravDU ,t ,,fcod the Judre to atate • «*** 

[1. L. H., 12 Bom., 408 e Tlien^ C urt under a CO of A«X™ 

1182 The Jndge wa, willing tv do «v hot tbepl^ 

Sm.,11 Co,, « CoMrlt Art t 3S—Ce,e .» nhu\ crier adfrS^^u^et^wddiravwtf **j* *“*■. ^ 

—Prart.ce -On an application for a re-bearing bv . . t .. . .. j wrong in hi* vie* ef 

the High Court under i 38 ol Aet XV c! 1S8I of a tbffacta lU'd that, ev<n d 

•nit already heard and decided bv a Judge of the '•mall ,** pp ,. WI , cq Mmuearntre * 

Can,- Court -JT eld by the Huh Court that, the *“* **”*"" *’ ITT.!,. meanuig of •- SS. **•» 
evidence being of a very couSirting character and tot . .. Jwi.ff, rc t entitled to rt-hearO'? 
,uch a. to Justify a dist.net opinion that the Jude, of *“* VZf ' tormD! 

the Small Cause Court wa» wrong tn hia decision the i** ° * T j j7 Born, W 


Vi»«ow,i Taicrun & Co. r *=oc^,»w ”*** T ?i 


the Small Cause Court wa» wronc in hi» deeitmn the i ° ,, r«™, T t T^IL.17 Boro, 1* 

appheatjra fov a re-heanng should be refused. S 33 ElttWlr CovraaT . 

o! Act XV of 1382 doe* not autbonw the High Court * J/* “ * 1^1 

to grant an order for a re-heanne where that Court Small Cant Cart, A-t {XV of J - 

merely feel, that the evidence » doubtful without Dxmxnal for default — Bemrij of flaw's 
forming- any opium as to whether the conduuon Procedure Code fJ8S2J. n J 00 102, 103— AfT^ 

arrived at by the Small Cause Court is a wroog oa* ouce c»d ua afptaraoet of part,!* Afft 

The srction require, that there ihould be such an i« rewaerl orpltaire- to oltata eij aramt*' « 

opinwu before granting the order and such opinwa of the Presidency Small Canoe Court! Act l'- . 


arrived at by the Small Cause Court is a wrong out our, aa d not apptaraM of prtrtie* 

The tertwo require, that there ihould be rath an i« co.usel orptiaJee- to oltata eij omrame*l -= *. 

opinuiu before granting the order and such opinwa of the Presidency Small CuTloe Court! Act l'- . 
sbonld be a distinct opinwa and not mcrelv wbat u 1S82) doea not preclude a plaintiff whose *u-t 
termed an incrmatiou of opin on HAS«iWBaor been djsmisred for default from applying under a i 
Ai«aiu v Bzm-H Iso ia Steiw hanaiTioB of the Civil Procedure Coda (Art XI\ oi 
COVIIST . It 12 Bom^ 679 have the order of dmmsaal let ande. luicre , 

ao lneoanrtenev between the two aretBWS -A T 

_ _ „ Preeideaejr whose unit ha, Wen dismiwed for default nM 

Cr "‘ r - r ,ST ri ' Att (Xr c f } ^V. reparate remedifa under different cnactmen* 4 - VW 
“ lire.' ; ,T r t' , tamped rioos., to apply for . new trial nnder a 38, he 

^ 3 c f omp, PcKir to mate good oflrr do so within eight diva. If he paofesrea to *FP J _ 

hm 't T -ll Ti t or miatatroi of an order .c*t^g arole the dimniml under *. 
twb .^1^ tb J ,thA P^ berng the lart day on c-f the Civil Procednre Code, he can do » * 
i™^. of ^*rV 1 .v" ra u ‘f ^ »*» tl» thirty day. (Lumtation Art XV ol 1S77, •* "j 
WUArt .w !!„?* Pre « dCT '7 S"aJl Came nt. 1G3). A rat and cro^rat betwe« 
S^ni^ !w U tif H*?J» Parbea were ou the hoard of a Judge of th* ' PJS 

!v e ^' h Tir s «f » rat deucy *=mall Cause Court for heanrg m the 

^-.■Tsa-wnss'sgs 

ssVa^;^^ rfiigs 

SSS 
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SMALL CAUSE COURT, PRESIDENCY 

TOWNS— concluded. 

2. PRACTICE AND PROCEDURE —concluded. 

II said he withdrew from the case. Both suits 
were then aud there disposed of, the claim of the 
plaintiffs in the first suit being decreed, the second 
suit being dismissed for non-appearance. On the 7th 
May following, an application was made for a re- 
hearing of both suits. The Court, regarding the decrees 
as ex-par! e decrees, granted a rule for a new trial, 
which was made absolute. On appeal to the Pull 
Court, the matter was referred to the High Court. 
Held that uudertbe circumstances the suits were to be 
considered ns bating been disposed of under ss 100 
and 102 of the Ciwl Procedure Code (Act XIV of 
18S2) respectively, and that, whether or not they, or 
cither of them, fell within the category of contested 
suits ns defined b\ s. 38 of the Presidency Small Cause 
Courts Act (XV of 1SS-), the remedy under s. 103 
of the Civil Procedure Code was open to the plaintiffs 
in the cross-suit. Sooxderhl c. Goorpbasad 

[L L. R., 23 Bom., 414 

SMALL CAUSE COURT, RANGOON. 

1. Establishment of— Act XXI 

of 1853 — Act XI of 1S83 — Local Government . — 
Act XXI of 1SCJ, after establishing Recorder’s 
Courts in British Burma, and fixing the limits of their 
jurisdiction, enacted by s. 10 that, "save as in this 
Act provided, no Court ortlier than the Recorder's 
Court shall have or exercise any civil jurisdiction 
whatever within the limits for the time being fixed as 
aforesaid.” Act XI of 1SG5, after declaring that the 
words "Local Government” should denote "the 
person authorized to administer the Executive Govern- 
ment in such part,” enacted by s 3 that the Local 
Government may, with the previous sanction 
of the Governor General in Council, constitute Courts 
of Small Causes under that Act at any place within 
the territories under such Government. By s. 3 the 
Judgeof such Small Cause Court was to bo appointed 
by the Local Government. Act XI of 18G5 did 
not repeal s. 10 of Act XXI of 18G3. By notifica- 
tion dated 1st September 1SG9 the Governor General 
appointed a Judge of the Small Cause Court at 
Rangoon, extended the provisions of Act III of 18G4 
to British Burma, aud invested the Chief Commis- 
sioner of British Burma with tho poweis conferred 
on a Local Government by that Act. By notification 
of 2nd October 1809 the Governor General in 
Conticil sanctioned tlie establishment of a Court 
-of Small Causes in Rangoon uuder s. 3, Act XI of 
1865, exteuded the jurisdiction of tho said Court to 
nu amount not exceeding R1,00 ), and notified that 
the territorial jurisdiction would be co-extensive with 
that of the existing Smnll Cause Court jurisdiction 
of tho Recorder’s Court at Raugoou. Held that the 
Small Cause Court at Raugoon so established was 
properly constituted. There is nothing to show that 
the words “ Local Government,” as used in Act XI 
of 1865, were inteuded to include a Chief Com- 
missioner. Ko Shoay Door? v. Siioat Gan 

[6 B. L. R., 198 : 14 W. R., 831 

2. Jurisdiction of— Foreign ship 

—Suit hg sailor for jp ages — JUofnssil Small Cause 

Ton. v 


SMALL CAUSE COURT, RANGOON 

— concluded. 

Court Act (XI of 1855), s, 8 (expl. a). — Civil Courts 
have, as a general rule, jurisdiction to try all civil 
suits against all persons of any nationality within 
the local limits of their jurisdiction. A captain of a 
ship, who was at the time loading or unloading his 
vessel within the local limits of the Small Cause 
Court of Rangoon, was sued by one of his sailors 
(who had contracted to serve on a voyage from Bre- 
merhaveu to East India) for wanes in tho Small 
Cause Court of Rangoon. Held that tho sailor’s 
cause of action arose within the local Emits of the 
Small Cause Court where tho defendant was resid- 
ing when the suit was brought, and that therefore 
the Small Cause Court had jurisdiction to hear the 
suit. Olner v. Latbzzo 

[I. L. R., 10 Calc., 878 

SMUGGLING, 

See Stolen Propeett— Offences re- 
lating to . .18 W. R., Cr., 83 

[19W.R., Cr., 37 

SNAKE-CHARMERS. 

Death caused by — 

See Murder. 

[3 B. L. R., A. Cr., 25 : 12 W. R., Cr., 7 
I. L. R;, 5 Calc., 351 : 4 C. L. R., 580 

SOLDIER. 

See Cantonments Act (III or 1880), 
s. 14 . . I. L. It., 3 All., 214 

Residence of — 

See Jurisdiction— Causes of J oeisdic- 
tion— Dwelling, Caeeting on Busi- 
ness, or Working for Gain. 

P L. R., 1 AIL, 51 
See Small Cause Court, Mopussn, — 
Jurisdiction— Militart Men. 

[5 W. R„ S. C. C. Ref., 21 
0 Mad., 83 

Army Act, 1881, s. 144 -Sub- Con- 
ductor, Ordnance Department — Service of summons 
— Civil Procedure Code, s. 463. — A Sub-Conduc- 
tor of Ordnance on the Madras Establishment of Her 
Majesty's Indian Military forces, holding a warrant 
from the Government of Madras, is a soldier within 
the meaniug of s. 141 of the Army Act, 1831. In 
a suit to recover R1S3-7-0, a summons having 
been sent by the Court to tho Commissary of 
Ordnance to be saved on the defendant, his subor- 
dinate, the Commissary of Ordnanco returned 
the summons unserved aud referred to s. 144 of the , 
Army Act, 1881, aud his reason for such action. 
Held that the Commissary of Ordnanco was oonnd 
to serve the summons under s. 4GS of tho Code 
of Civil Procedure, although the defendant might be 
entitled to the privilege given by s. 1*44 of the 
Army Act, 1881. Abraham u. Holmes 

p. L. R., 11 Mad., 475 
12 z 2 
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sou err ob 

$41 Ci«» rrot* Knevtn 

Stt Ctsts rac*s Arros^rr un> Cvrrr. 

St, psmncn) CoxxrncArio» 

Ptttyof -AHorm" audtlteml — Uh 

^ »Vn hat once tvedeetatra 

Tt. .11 in (.niM m'f m mine wnnili 

.itouJ 1. 11. 1*« <**»<"* m > kJ'ii" 

iT.„j frcni otrrviT-e that order to it* [TOJifJ 
It «■ irt-mated rofaeqwntlj that it 
cot intended fah* T ' * a? 3«*™» ^ 

W only • T«TWr.l .*norut on addmrtd to the *oh 
S rof.nnocto tho p^.rc^- 

.•antes of hne«*e . 4B.I* 3L.P C,B1 | 

— Hen of, for <o«l* 

S,f Costs— C om ort or EitAiz j 

{L L R, 10 Bom ,248 ' 

EOX.IT ARY COKTINKMENT 

SimTct— 'citTMT Co^TiJrirrrT 
pB L R , A.Cr, 40 
XL E.,0 A1I.83 

SOMAJ 

-Broach of agreement to Join— 

Ccmicr Act «. 23— latest. Cos- 

i»*m— OrsrwiiT 

PB.lr,r:n.,4 

Bicluslon from— 

Set 3 t-KJDicnos or Ci TIL Com-'o- 
emu > 31 L, B„ A C, 81 

EOKTBAX PERQOKITAHB. 

£« t mium Omen. 

18C.LB,6E5 
St, T*is«rrs or Csnttra, Ca«— Gnrr. 
»ii Cites 1 L R, 18 Calc, 247 

Appeala in cases from — 

Stt Atttii— EiensnoTs— toou Kr- 
trUTisi III or 181. 

iec.LB.,655 
Stt Arrriira CiTjjrvtL Caim— Act*— 
Act XXX YII cr 1SE5 17 TF. B, 11 
\ {XL B, 12 Calc, 636 

CiuxT-Ti— Cim. 
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SON THAI, PEROXTKTf AHB JUSTICE- 
REGULATION (V OP 1883) 


$„ Softbai P*MC*wns Smunn 
“"“’’“'•S.t.E.MOlc.S® 
bokotai. ccto^aob remr- 

HUNT REGULATION (Ill OP 167 *8- 

«*. a. 4 -Ati XX xnr ‘/Jtssf.iTj. 


[X L R, 3 Calc, 288 
1* L It, 10 Calc, 761 
— Trial of suit for land in — 

St, Jrmnicno*— srm Toaf.in 
r»TT n tiTTrsnrr Biswicr*. 

P.LE.4 Calc, 222 
Stt StBcsrrsiT* Jttot. Jcurracncnc 
CT - . . 6 C. LB, 128 


«*. 3, 4— *frt XXX Jll 

ssssaOTtrsafflgttis 

- ■as^KJEA^vTB'Sa 

Coj, n! CM P,».an„.,n W lMfl I * '“S**!g 

rrrpennabi famts esreedirg I’lAJCO fa 
eKj qnslffirslwrt, proved ttel J** 

tried fa tie Coort. e*abU.ird under 
Cornti Art (XU of 1857). An rffierr lolt. SWfaJ 
rrrgonosh.mmled by Local he 

porrrt rf a CItC Court under a. 4 d Bip* 
of 187* Is a Court ratablitbfd under Act Til ofl* 

7.A ; & zS*. .i ^ , .1 m* 

i. »C CM C~rt 

-StUttmt.t ffotttJ,.a, -UnrinstbetimeenM 
«tt!r»ent fa lie Pentbnl 1‘rrpijmaU cnUin] 
fa-, were fai'itoted, with lie pwa*® »l : «• 
«tUraret edterr. by the P Uinti2 to S*» 
errtaia Und. and ea»e before the hnbordinrte Jod«, 
kj -hem they were treated u a rrfntar ' .art- J" 
djebm TU net pnomnred nnUX the MtUrwri bad 
been ecenplrted. lhld that a 6 of EegoUboo i III ei 
1872 <Sd not airly , and that, noder the c-rremO-rtK 
the rrneeed ng» nreitl* taken to hare been recni»--'J 
eommeoeed. and tbit they »«ht be " 

proeeedinjra fa the ordfaary Ciefl Court. ' 

farther, that the jeoreedinpa were not ne«»»n‘ 
leregnlar hy ef the fart that ” 

been framed under a 6 of the ErgaUtw®. f*3HC<ni 

Duit limcro knoi . . UC.LK.“0 

2. jtpftol fr°<* ,efrtei»e*f 

jwee^.ee- Art. flea/. o. cf U, 
tnortf fie 7/A 3/awlS72~Jrt XXXm »/ 1*55 
a 2. — The officer, an®^t<d order fc ? 
XXXT11 cf 18M, and not the acUlnaent «««” " 
raeh, I'l the reraooa empreered to try nta « u » 
are referred to by E emulation III of 1B<- J - 
and to certify uraea to the Cinl Coort, under tMi 
■rtna The crtrteaUcn of tbe LientecanVCJoternor, 

dated the 7th May 1872. being rtHI fa f®*f* “i 

•ftilemrnt cSiecra hare no power to deal «&**? 
cava. Where a aettlemenl officer refemd eert»» 
Israel to a Deputy Commas oner as a Civil 
under EeooUtion 1U of 1B72. a. 6, fa be deal- 
with by him, and he pave a denuen thereon 
ecrtiSed the nme to the Krtlemcnt officer, *»«« 
appeared that tbe Deputy Cmammamer W.F’ 1 , 
tarty been intetied with the powers Of * 
officer, and the proceedings were rnbaenneeuj , , 
turned to tun for the settlement mord to be a™ 1 
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.SONTHAL PERGTJNNAHS SETTLE- 
MEET REGULATION (III OF 1872) 
— continued. 

in conformity with lm findings, 'lie being 
thoronghly conversant with nil the facts of tho cnso, 
and lie accordingly passed an order and nmended tho 
record defining the arena to which the plaintiffs were 
entitled. On appeal against that order , — Held that, 
so far ns he was acting as a Civil Court, the Deputy 
•Commissioner had no jurisdiction to try tho issues 
sent him or deal with the case, hut that, inasmuch as 
he was vested with the powers of a settlement otherr, 
nnd was fully competent as snch to deal with the 
case himself, seeing that the parties could not in any 
way he prejudiced by the irregularity committed, the 
High Court nould not interfere to set aside the older. 
Held also that, treating the action of the Deputy 
Commissioner ns that of a settlement ofliccr, tho 
High Court had no jurisdiction to hear the appeal. 
Tabisi Pr.n 3 nA.r 1 Misha r. MAimnni CnowmiP.v 
[11. R., 7 Calc., 37 3 
S. C. Tanno: I’eosad Misser c. H cerise Cu un- 
der Chowpdby . . . 8C.L R-, 548 

— s. 0 aa time rrded by s. 24, 

Sonthal Porgunnnhe Justico Regulation ( V 
of 1893}— Illegal Contract — Compound interest — . 
*• Unlawful” consideration. Meaning of. — There is 
no law or regulation laying down that an agreement 
bctucen any two persons living in the Sonthal Per- 
gunnabs to pay compound interest upon the amount 
borrowed is •' unlawful ” within the meaning of e 23 
-of the Contract Act, All that the law provides is 
that compound interest will not be decreed by any 
Coart. Deferring to the Sonthal Regulations, s. 0 of 
Regulation III of 1872 nnd s. 24 of Regulation 
V of 1893, it was held, in respect of an agreement 
to pay interest on an amount composed partly of tho 
principal and interest due on a former debt, that 
snch agreement is not void under s. 24of thcContract 
Act, and that tho obligee may recover such sums of 
money ns he is entitled in law to recover, notwith- 
standing that part of tho consideration is compound 
•interest. Shama Charan Misser r . Cntm l.AS 
Maewaei . . I. L. R., 26 Calc,, 238 

L ’gg, 11, ZB— Suit regarding matter 

decided by Settlement Court — Settlement officer, 
Finding of— Jurisdiction of Civil Court — Right of 
suit — Suit to set aside settlement and for possession. 
— Where a suit was brought to establish, by avoiding 
tho instrument under which he held, that the defen- 
dant was not a tenant of the lands in dispute, and to 
oust him from possession, and he lrad been recorded 
in tho record-of-rigbts made by tlio settlement officer 
ns a tenant of such lands, — Held that the suit was one 
regarding a matter decided by the Settlement Court 
"within the meaning of s 11 of the Sonthal Pergun- 
nahs Settlement Regulation (III of 1872),” and was 
therefore not maintainable. The introductory words 
-of cl. 4 of b. 25 of tho Regulation, which impose a 
personal limitation ou tho jurisdiction of tho Civil 
Courts, apply to suits of all the three classes to which 
the clause relates ■ so that the bar to the jurisdiction 
can take effect on a suit in tho third of tho threo 
classes only when it is both a " suit to contest the 
(finding or record of tho settlement officer,'’ and 


SONTHAL PERGUNNAHS SETTLE- 
■WENT REGULATION (III OF 1872) 

— continued. 

involves also tho determination of "tho rights of 
ramindars or other proprietors as between themselves.” 
Ram Churn Seng r. Dhatubi Sing 

[L L. R., 18 Calc., 146 

2. “ Proprietor,” Meaning of — 

•Suit for establishment of lakhiraj title and 
amendment of record-uf-rights— Jurisdiction of 
Civil Court — Onus of proof. —In proceedings for 
settlement of relit and record of rights under the 
Sonthal Pcrgimnahs Settlement Regulation (III of 
1872), certain lands claimed by the plaintiffs as 
lakhiraj " ere ordered to be recorded as mil and assessed 
with rent, the Commissioner of the Division stating 
that the plaintiffs might, if they chose, bring a suit in 
tho Civil Court. Ihe defendant (zamindar) obtained 
au ex~ parte decree for rent on the basis of the jumms- 
bandi prepared in the Baid proceedings. In a suit 
brought to establish the plaintiffs’ lakhiraj title and 
for an order directing the rccofd-of-rights and jntnma- 
handi to be amended, — Held that a lakhirajdar is a 
"proprietor” within the meaning of s. 25 of the 
Regulation, and ss. It and 25 did not bar tho j urisdic- 
tiou of the Civil Court ill this case. Ram Charan 
Singh v. JDhaturi Singh, I. L. R., 18 Calc., 146, 
distinguished. Held also that in the present case 
the onus was on tho plaintiffs to prov e their alleged 
lakhiraj title. Ramkanjan CHUocERnuTxr o. 
Xanda Lae Daik . . 1L.R, 22 Calc., 473 

1 , 33.24, 25 — Suit to set aside order 

of settlement offcei — Non-publication of record-of- 
nghts. — Where, in December JbS4, a suit was 
brought to set aside an order of the settlement officer 
under Regulation III of 1872, made in December 
1875, after disposing of the plaintiff’s objections to 
the defendant’s title, and it was found that no 
rceord-of-rights had been published in accordance 
with s. 24 of the Regulation, — Held tho suit was not 
barred under s. 25 as not lining been brought within 
threo years from the date of tho order. The final 
order referred to in that section must be one subse- 
quent to or not preceding tho publication of tho rceord- 
of-rights. Ram Xaeain Singh r. Ram Bunjun 
CnucKERBurrr . . L L. R., 13 Calc., 245 

2. Suit to set aside order of 

settlement officer — Non-publication of record-of- 
rights — Onus of proof. — In a suit instituted in Jan- 
uary 18S7 by a plaintiff to set aside a settlement made 
under Regulation III of 1S72 and to recover khas pos- 
session of a moaesh, alleging that the defendant hold 
the lands as chakrnn and iliat the services for which 
he held them liad ceased, the defendant pleaded that 
thetcnuro.was dur-mokurari, that the lands had been 
settled as such in Juno 1877, and that the suit was 
consequently barred by the special limitation provided 
by b. 25 of the Regulation. The plaintiff sought to 
set aside the settlement on tho ground of tho non- 
publication of the record-of-rights and tho fraud of 
tho defendant, and both tho lower Courts found that 
the record-of-rights had not been published by its 
being posted conspicuously in the vnllago as required 
by s. 2l. On second appeal it was contended on 
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SONTHAL FEItQTJNNAHS SETTLE- 
MENT BEOULATION (in OP 1872) 

—eoneladid 

behalf eft he defendant that sneh jmllieallon 
asectsal bnt tint A tii open to the settlement 
offieer to publish the record Sn each manners* might 
te conrtment. Held that p^tmc the record eon- 
epln-onslr in the riliase u an essential part of the 
pnt.Iea‘Km, and Shat the «citw*» net tarred hj limits 
turn It eras father contended that the one* of 
p-orm? the teccre to be dor mohorari, which had 
’een thrown on the defendant, had teen wrcn-l J so 
tirtrn on him, as the enit to substantially one to 
jrt ajde a decree that the onns ef proems 

the rar<Ttj and propriety ef the aeUIer-ent-proceed- 
inga open which he relied had teen properly thrown 
ra the defendant. KlfUB CRATJI S15GB r Cura 
%tx Srenrs Sinac L L. It,, 16 Calc., 785 
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SPECIAL OB SECOND APPEAL 

— continued. 

See Review— Poweb to Review. 

[9 XV. K., 471 
11 XV. R„ 511 
0 B. L. R., 333, 334 note 

1. ORDERS SUBJECT OR NOT TO APPEAL. 

1. — — Law applicable to special 

appeals — Civil Procedure Code, 1677, ss. 5SS, 5'J1 
— bccond appeals to the High Co\ut must either 
come within Cli. XLTI or ss. 58S mid 591 of Act X 
of 1877. Hiiidiusiun JnA r. JiKGnooit .Tea 

[L L. R., 5 Calc., 711 

2. . — Order improperly adding 

plaintiffs to suit — Civil Procedure Code, 1SS2, 
s. 591. — An appeal lies, wider s. 591 of the Ciiil 
Procedure Code, from an order improperly adding a 
person ns a plaintiff in a suit Googiee Sahoo r. 
Pbesieae Sahoo . . I. L. R., 7 Cole., 148 

3. Order for attachment for 

contempt — Ciiil Procedure Code, 18S2, s. 591 . — 
An order for attachment for contempt is not an ordor 
in the exercise of the High Court’s civil jurisdiction, 
and therefore does not come within the provisions of 
s. 591 of the Civil Procednre Code. Navtvaiioo r. 
N a hot AMD as Candas . I L. R., 7 Bom., 6 

4. — Decision of Political Agent 

in. a regular appeal — Political Agent of South- 
ern Marttha Country. — A special appeal lies from 
the decision of the Political Agent of the Southern 
Maratlm Country passed in regulai appeal. Nieowa 
v. Pakebapba . . .6 Bom., A. C., 75 

5. Decision of the District 

Court on appeal from the Talukbdari Set- 
tlement Officer. -A decision of the District Court 
on appeal from the TaluUhdari Settlement Officer is 
subject to second appeal to the High Court. Jam- 
bang Df.vabhai r. Gotabhai Kikabhai 

[I. L. R., 16 Bom,, 408 

6. Order for penalty under 

Stamp Act — Civil Procedure Code, 1877, s. 58S — 
Act Pill of 1S59, s. 365 . — A decision of a Judge 
directing a penalty to he enforced under the Stamp 
Act is not ** an order ns to a fine” within the mean- 
ing of s. 365 of Act VIII of 1859 (with which s. 5S8 
of Act X of 1877 corresponds). S. 365 was not 
intended to apply to penalties under the Stamp Act, 
bnt only to fines which may be lev icd under the Code 
it-clf. So.naea ChOwdrain r. TSuoOBCNJor Sri Ait A 

[I. L. R., 5 Calo., 311 

‘7. Order as to compensation fo «• 

land — Land Acquisition Act f X of 1S70J, ss. 15,39 
— Dispute ns to right to compensation — Where a 
dispute as to the right of one of tn o claimants to 
certain compensation awarded under the provisions of 
the Land Acquisition Act has been referred to the 
Civil Court under s. 15 of that Act, n second appeal 
will lie to the High Court from the judgment pass-d 
in an appeal against the deci-iou of the Court to which 
the dispute was referred. Athi Rai£ t\ Abno- 
toorna Bai 

(X L. R„ 9 Calc,, 838: 13 C. L. R., 409 


! SPECIAL OR SECOND APPEAL 

— continued. 

1. ORDERS SUBJECT OR NOT TO APPEAL 

— continued. 

8. Order directing plaint to be 

returned for presentation in proper Court 
— Ciiil Procedure Code, 1892, s. 57. — A Munsif dis- 
missed a suit, on the ground that, if it had been pro- 
perly valued, it would* not have come within his 
jurisdiction, 'ilie District Judge affirmed the Hun- 
sif’s jndgment,n»d directed the plaint to be returned 
for presentation to the proper Court under s. 57 of 
the Ciiil Procedure Cede. This was not done. Held 
that a second appeal would lie. J otnath Rot v. 
Lale Bahadoor Singh 

[I. L. R., 8 Calc., 120 : 10 C. L. R., 140 

9. Order as to execution of 

decree-under 33 5.000, but with interest, etc., 
exceeding R5,000 — Second Class Subordinate 
Judge — Subject-matter of suit under R5,000 and 
vnthin jurisdiction. — The plaintiffs obtaineda decree 
in the Court of a Second Class Subordinate Judge for 
a sum less than 115,000, which with accumulations of 
interest subsequently exceeded fi 5,000 The plain- 
tiffs applied in execution to recover the total amount. ’ 
The application was rejected by the Subordinate 
Judge on the ground that the Court had no jurisdic- 
tion under s. 24 of Act XIV of 1869. On appeal, 
the District Judge made an order confirming the 
decision of the Subordinate Judge. The plaintiffs 
filed a second appeal in the High Court. Held 
that no second appeal lay to the High Court from 
such an order. The subject-matter of tho suit was 
within the jurisdiction of the Subordinate Judge, and 
his jurisdiction continued, whatever might be the 
resnlt of the suit, in all such matters in the suit as 
were within liis cognizance, amongst which were 
matters in execution in the suit. The mere circum- 
stance that the amount actually due by process of 
accumulation exceeded R5,000 could not oust him 
from the jurisdiclion he hitherto had over the suit. 
Shamrav Random c. Nieoji RaSiaji 

(I. L, R., 10 Bom., 200 

10. Regular appeal heard es- 

parto,, — A special appeal lies from a regular appeal 
heard ex-parte. Taba Chand Ghose b. AkaND 
Chandra Chowdhrt 

(2 B. L. R., A. C., 110: 10 XV. R., 450 

RAHSHET BIN PaCHASHET V. BAT, KRISHNA BIN 

Ababhat .... 0 Bom., A. C., 161 

Paban Chdnder Ghose v. Chhkkhn Laid Bor 

[20 XV. R., 402 

1L Appeal from ex-parte 

deeree — Appeal improperly admitted. — XVhere a 
decree is passed ex-parte in an original suit, tho 
defendant has no right to a special appeal, even 
though his appeal has been entertained by tho Civil 
Court. Chedambaba Piidai r. Raman 

[1 Mad., 189 

12. Deeree ex-parte. — A second 

appeal lies from an ex-parte decree of a lower 
Appellate Court. Maruti v. Vithit 

P. L. R., 16 Bom., 117 
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SPECIAL OH SECOND APPEAL 

1 ORDERS SUBJECT OB J.0T TO APPEAL 
— coul«»«erf. 

13 Order refusing to sat aside 

ex parte decree — Call J rottJtrt Code (Art X 
( /]WJ it SSi 622— After a decree had bet-i 
made tf par It the defendant applied to bare it act 
aa df The '•ubordmat* Judge refuted tbe applies- 
turn but b a order was Termed by tbe District 
Judge II lid tha the order of the Distort Judge 
«u final end r a. 5S8, and that no a frond appeal 
would he nor would the Court Interfrr* under a. G22 
of the Coda. Annus Cbcsdix SSookibjz* r 
Martis . ILII.,8 Calc* 632 

Id Order of remand — Order 

«a dir t 35 4, C.r.I Traeed «re Cede. JiuJ —A aperiat 
appeal did not lie from an order of remand under 
•. SSI, Civil Procedure Code Cd-Lfi-ror or Aon 
* liouirri . 3 Agra, 363 

(Agra. P B, Ed. 1874, 161 
IB . Order on Inquiry In case of 

obstruction in execution of decree— II itrtl- 

lanenxt appeal— C, til Proeerf.ee tide 1839 > Z>$ t 
— Where an inquiry had been held under a. 219, 
Code of Civil Procedure mud a regain appeal lar 
to the Hi r h Court und v a. 231 a ruieellaneoua 
appeal could not be entertained. Oooaoo boat Ror 
t Pctciiascs Ross 0 W. It., 337 

16 Order refusing to admit 

appeal presonted aft-r time -A .pedal appeal 
will not lie agamat an erder of tbe Judge tt fating to 
admit a regular septal pretested after the expiration 
of the t me provided for preferring appeals. 1 ’hool- 
BiMi » Bunrnct Peiihao 3 Agra. 301 

r ■ Cate denied ex- 

parte.— A special appeal doea not lie from the order 
of a J odgo declaring that aufflcient emuae hat not 
becnahown to hit aati.faetion frr preaeutiog after 
tune an appeal from an ex parte lodgment of a 
Deputy Collector EoOBOOvith Cisoh r Von nr 
Las Mimi . 7 W. R, 230 

Centra, Scderoodheet r IIusohats bain 

[8 W. It^ 87 

18 ~7~Z — Order dismissing appeal as 

presented out of time— C.r.J rroeednrT Cod* 

i*?Jr (*) A u »« being patented out of t.me 

"7 «\ l>i b^miUlion Act, 1877. it a "decree 
pj/ t’J t»Nul" with, a the meaning of , 5U 1 
(/) DEcsrrdnre Code, 1182. A aerond appeal ! 
(A) Iirst0TE. In>m * oc “ order firsoa Dart 
(0 MabtesZ L L. H, 12 Calc, 30 
(m) Muss i>E 0 ofas’l to restore appeal 
(») Motet \ ,ft order 

/ ( ,, a applieal.oo to reater* an 

to) Mortgage ithdrawn MonBooirtrrrr 
O’) Motxiblb Psora * 13 W 167 

(j) I'nomi or Lam> dismissing appeal 
(r) Eett , o deposit costs of 
W Specific PEHiosirAikr putl nnde/tT 5 


SPECIAL OR SECOND APPEAL 
1. ORDERS SUBJECT OR NOT TO APPEAL 

— rea/taaarf. 

and 6 of Act XXIII of 1SG1 diatn aalcg an appeal 
tor Dcm service of notice In coaacquenc* of failure to 
deposit the coat of Inina; the tame. DfTOot H5H00 
CacrTEEU c RtKiSt* Lit Moosnur* 

[3W.R.M1a,23 

Ijrnr* Carxcra Binoo r. Oo**t* Ait Km* 

(7TV.R,S38 

2L Order re-admlttlng appeal 

dlamisied for want of prosecution— C imI 
rroeednre Code, I'-il.e SI 7 —A epectal appeal Uj 
from an order under a. #47 of Art VIII of 1W 
readmitting an appeal diemleeed for want of proar- 
cntKn Difoeciuhoo Cacmrati ». J1 «jux*« 
LilMoouuii . 3 VT.JL. ill*. S3 

22. Order rejecting application 

for re-admission of appeal dismissed for 
default of prosecution— Preo/ of tHtjaldf »/ 
errfre— Cinf Trotednre Cede. I9i9. I tI7.-X 
special appeal will lie from an order of a Judge re- 
jecting an application for tbe readmunon of ** 
appeal d moused for default of prosecution, pre.Urd 
th» order he shown to be illegal, llaioo r Artri*^ 

e (7 XV. It, 81 

23. Order rejecting application 

for re-admissiou of app*al diamtsaed for 
want of prosecution— C.nf JVoeerfare Code, 
1W, » Sll —A special appeal lay from an cr da 
rejecting an application. under the provlaiona at 
a. #47 of Act Mil of 1859, lor the readmuawa of 
as appral dismissed for default of proaecutioTt. If 
it appears that the Court below has not earrciaed »k« 
discretion which i. poaseaard under the section _ The 
lower Appellate I ourt, without Inquiry and wl’host 
r«corilltc aoy rcaaoua eumcnanly refuaed an applies- 
tun under a. 3 17 The order of rrfntal was set asile 
la special appral and the appliea’h'O remanded for 
pr per consideration and duposal. La It SUCK e. 
Zasciia . . . ON W, 223 

24. Order dismissing appeal 

for non appearance of appellant— Ciml Trt- 
etinre Code, IS39. , SiS —A special arpeal lay »9 
the High Court from an erder passed under a #16 of 
the Civil Procedure Code, lEauuailng the apprllast’a 
regular appeal for turn appearance of thr appellant la 
person or by pleader In rap pa Sett i T iiww 
dia Hiatt, 3 Had , J 09 commented on Curs -I A rr A 
Cnsm r Nahasaja Ptit.it . 6 Mod, 1 

Dxvapfa Setti c Bamusaxph* Bhatt 

, [3 Mad, 109 

25 — — Order dismissing appeal for 

default— Cirif Iroetdart Code, I8S2, *. SSt —bo 
appeal will lie under a £84 of the Code of Crd I 10 " 
eedurt la a eaae where an appeal has been diamiaied 
for default, inaamneh me an appral cannot be brought 
within any of the ground* then in mentioned. A* 
WAS AM t J at far An X. JX K, 23 Calc, 627 

26. $ — Order refusing to admit 

appeal dismissed for default — A pplieaUea for 
irafaiun Jio special appeal lay to the High 
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SPECIAL OR SEC OUT) APPEAL 

1 ORDERS SDB.TECT OR NOT TO APPEAL 

— continued. 

Court <».» *!-•*£ 

on oppcol *™» bt 

Atnecn. ThcapphcntiOTior R Psn- 

to ade to the Principal Sadder Atom 1864> 316 
SAD DUTTr. COW IB. • 

Order refusing to re-admit 

npplj.wbcntl * , t j Ip'is no instructions, but 

informs the Court which is re- 

males an appl>catmn for rostponcme A 

fused, und c^i o, therefore lie in such a case 
second appeal docs Appellate Court refusing 

from an order of the CwtAppe q{ 55S 

to rc-ndmit an appe 5 Watson L Co. 

of the Code of Civil Procedure. ^ Calc>> 52 9 

c. Aiidica Dasi . . 1. A-. N>> 237 

OR . - Order refusing to con- 

firm' a sale-SuMWi^ 

lirni u- y/r- J£82),sff oSS, 3/0, 

Procedure (Ast Xj .1 / A Court llga ; ns t an 

applied for. the order l ’ c 7 Pr0CC(larC) an ,i the ques- 
lioSK the case hemg a S 

s£ 

|*X* to. Doi'AJtosi dasi 

r. Sab at Cbundeb JIomiiT.Au C filc , 175 

L l'c.W. N.,656 ] 
on Order affirming °r revers- 

ing "order confirming sale — tin/ P S°S e f '^ 
/w, 1654 v. 257.— No special appeal lay trom 
the de isfon affirming or reversing an order under 

s 257, Act VIII of 1859 , confirm.^ a sale. Jack 

son, J-. dissented. Kooi.t>kep Nahae- 
LmKn0 [ B S L Q R., Sup. Voh, 017 : 9 W. R, 218 

AllDOOE KUEEEil r. OOTIUNLAT^ ^ Mis f 119 

Order confirming sale com- 

”, j x* irregularity — Civil Procedure 

plained f° _ A def(?IKlllt)fc complained, under 

on- if the Civil Procedure Code, of irregularity m 
s a‘ rn? ftp *lo of his lands taken in exccu ion of 
conducting the sale confirmed by the 

?. af WSS tin ^ tauce, and t„c order was affirmed on 
Court of ,n iV“Y Judge. BeU that a special 
appeal hy the Civil 5 Vie. Vabadha 

appeal to the High Corn t « ”ov 5Mad ., 2 13 

P-EDDI V. VENKATA fcUBBA KKDDI 

Order of Appellate .Court 

confirming a sale-Cbd Procedure Cede , 1SS2, 


SPECIAL OR SECOND APPEAL 

— continued* 

1. ORDERS SUBJECT OR NOT TO APPEAL 

— continued* 

, 312 . — An order of a.. Appellate Court under s. 312 

confirming a sale cannot he the subject of a second 

Vana Kt f MAB ROV r. 0 01. A VI Chtjndeb DeT 
appeal. Nana Ki MAE ^ g )18 C alc., 42 2 

no _ Order setting aside sale— 

Order on regular appeal.- The High Court lias no 
power to cnteitain a special appeal from an order 
mssrd in regular arpeal b.v a t udge setting aside a 
Lie in execution, nud reversing the order of a JInnsif 
confirming such a sale. Ruohoonatk S.noh * 

Toopei Singh • ■’ 

„„ Civil Procedure 

Code ri8S2J. ss. 312 and 622 -Super, n'endence 
of Hiah Court- No second appeal lies against 
an order under s. 3X2 of the Code setting aside ft sale. 
\r nnn jrumar Hot/ \. Qolam Chundtr Dei/, L L . 
R°, IS Calc, 421, followed, and the Court refused 
under the circumstances to interfere under s. 6—. 

SS°» B— ■ 802 

Laciootat r JIasbil Koeb ^ ^ ^ ^ 333 


„ Order setting aside 

,o!e under s.294, Civil Procedure Code, lSV-Pur- 

chase bu decree-holder without permission to bid at 
sale in execution of his decree -Civil Procedure Code 
nS82) ss 244 and SS9 -No second appeal lies from 
,, order made by a District Judge, on appeal, setting 
•? under s. 294 of the Civil Procedure Code, 

nobvltlirtaudiug that s 24 1 bars a separate suit in such 
. t i nT s 244-, whilst it precludes aright of suit, 

I?, not enlace the right of appeal which is limited 
docs not enlarge i =, 1 1 r Xarke Roy 

strictly hy s obb A [x _ L B-> al C ala, 789 

nc _ Order overruling objections 

to confirmation of sale -Civil Procedure Code, 
,1, . 257.— A indgment-debtor having preferred 
various " objections \o "the Court of the Subordinate 
Judge which was executing the decree against him. 
Ids obiections were rejected, and tbo Court proceeded 
to sdUbe pi operty attached in execution I he judg- 
ment debtor then preferred an appeal to the Jag 
w the order which threw out his objections, but 

farther appeal therefore la\ to « ,0 

SONAJIONEE DOSSIA r. JIOTEE J. OU^ ^ gg5 

q R Order passed in appeal re- 

. 1nWGr Court’s order setting aside a 
ISe m execution of decree-Cf,.? Procedure 
raJe 1R<*2 s 568. — Under the provisions of s. 583 of 

gst&.vffsss.’hissrs 
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SPECIAL OR SECOND APPEAL 

—eomt need 

1 ORDER* «IBJECT OP NOT TO AFFEAL 

— nalilinf 

Mide on th» jZT> nn I of ma*ens! .regularity Oor! 
Koxni r Qo i Lu L L. R.,21 Calc, 700 
37 Order made on application 

to set «sld» sale In execution -where the 
an tion purchaser ia a bonamldar lor 
judgment-debtor — Ciril Procedure CodeflWJ 
*• 214 nud 3lt — Bfitjal Teao.ey Jet • I'S - 
Where the anct on purcbmr n * bensro dir for the 
jud-mi-nt-d Itor la *n si pliratio i io set ulde a sals 
nnd r M 1“3 ef the Bengal Tenancy Act and 311 of 
the Code of Cuil FroceJnrc a second aipeal lie* I 
to the III h Cocrt from the order midc on the appli | 
»<oa as the appl eat on * one under. 2Uof the , 
Code Chasd Mom Dista * Cavto Mom 
1LE 21 Calc, 707 
H C VT N 634 ) 
38- Order made under ■ 3U of ! 

Civil Procedure Code (1882) on application I 
to net a-dde sale No .xoi 1 appeal 1 r* from I 
an order wide onder l. 311 of the C til Procedure 
Code NAjurax v BAimnAS 

[L L R., 23 Bom, 631 
, —Order refusing to eet aside a 

Bale irtfl from a* order remonl no * r at e 

o?' "/ C ,l‘J (W) . SSS tie IS 1 

Kj'' n 'L '~ 52 —Thonsh order, under s. K2 0 f the 
e 'co 0 C l l ! l Procwlur * *" appealable onder cl 29 
c s. 639 yet the prori.icm. of the Utter sect un are 
snbjeet to its la« ptrapraph *hich uv. that order* 
piumed under tb • .ect on .hall be final and therefore 

!" *, n orJ<T r»’ wd 

16 ^"thorind t>g thst it is an order panted 
hytheWer Appellate Court mnarxrnc the cat cinder 
VH •»«■»* »• tbe order w,, made rn a raw 
* » n »PF^»' from an order allowed be 

rt thf 00 1 hint Gnosa , 

ItOBis Chiidba Krann Pi.WAB 

[L L. H, 24 Calc , 774 
1C.W N, 874 


40 - 




— Order refte mj lo 

■rrrr-Ct, l Proee 
—A jad’tnent 
in extent ( 


7ci{." rf«2"T»V6*o W 

. ““ r Property had been .old in ereent on of 
W ^properly ^ 

nd an app^p^apfl 

no second appeal lay to tbe High Court. Dir 

was Pam 7 Pisaisim Atria D “ 

) t L L 'E, 19 Mad, 20 
(n) Monm.au Cml Pro.e3.re 

(p) itOT«ABir Decree— Fraud 

W '-..m./fc , •! 

(r) Best vitioo «m made by the JSd/ 

W Srtana PraroMt.^".* a d the ”<*“ 

* part? to hare a tale set 


BPECIAL OR SECOND APPEAL 

— Couhreed 

L ORDERS SITU ECT OR hOT TO AIFE.1L 
—cotU i.'i 

aside on the ground of ImguUnly In publwb or er 
rend net ng the sale as alro on the prennd of feed. 
The O-nrt of first instance rejected (ho appl -» ton, 
an 1 refused to art at le the nlc On appeal t« tb< 
Subordinate Jndge be reverted the derliian cf tbe 
fir.t Court. On a Second appeal to the Itl.h Court 
by tbe anrt on pqrchaJer an objection tr». taken Ihi, 
no second appeal lay at Us instance Bet 3 that m* 
ainrntb as tl e application was nnder a 214 of th* 
Ciril 1 roc d re Code, a eeroud appeal would I «. 7t» 
qnestion of a ri^bt to a second appeal doe* not ton 
npon who mar ba[ pen to be the appellant, bnt up» 
whether r not the ease la one wiJun • 2d* of the 
Code ITieaI At-Gaotxr Curapik K* , <ToGBMr 
[LL.r,23 Cate, 633 
See EnosA Bobas Pal • NrwuA Dst 

{I E. R, 20 Calc, 324 
and Mon I At CmtaAarrrr e Ersjtc* Cbasuxa 
Uaibaoi I. L. R, 20 Calc , 320 note 

40. 

Code JS'? « H4 311- - 

•ole c» groom] of fraud — Wherea judgmenMebvT 
appl rsto Ur* an exrml on asle let aside and 
eircnmrUnees which If found In b s fsconr woohl 
amount to fraud on the part of the deerc*-to''trcT 

anrt em- purchaser tbe rase rrrnrs nndcT e 2t< of tbe 
Ciril Proeedn re Code and a second appeal M* 
therein. NxvAiCnAXn Kavrir Dxxo Natk bkWJ 

ta c. w n, 63i 

43 Order of remand made under 

a 663 of Civil Procedure Code — Order m.Ji 
■ • oppral order t SSS from oa order faraUot\ 
ne.t aadtr e 4S5 —Held that no appeal would b» 
from an Chbrof remand made Bader a 503 of tk« 
Code of Ciril Procedore when inch order wa* i’wlf 
made in an appeal nnder a 688 from an order aod'T 
at 85 of the Cole Jfalfaro 1 jM Oioee v >ci .a 
Ckondre Baada B »*a, J i A, S< Co r, T"i 
followed Jhasota Lal c <5au»as L« 

[LLI’s 21 AIL. 291 

44 Order passed by App*!!* 1 ® 

Court on appeal from order granting ar« 
■View of judgment — Cir.J Proeti a s Code fJ { 
XIBoflSSJ) er 6 el S?S €23 -N'o serond appml 
1 *s against »n order passed nnder a 6°0 of the Ci»5* 
Procedure Code An application was mad* by * 
plaintiff for renew of a Judgment d .bum ng h* •» 
as agaiort aJ the defendant a which applies t-O a "** 
granted. Agam.t that order the defendants appWWe 
and the lower Appellate Court confirmed the lower 
Court a order granting the renew as aga lost one O' 
the defendants, bnt set it aaide at lags n»t the otbW 
defendants. Held that no second appeal lay agim* 
such order Taiw Sixon t Carvovs 'oos 

[I, L. E, 11 Calc., 230 
Set Atrxnor Chvxj JIobcst r Shavaxt Locnr* 
SIodcst . I L. R, 10 Calc, 7S a 

and cates there cited. 



( 8709 ) 


DIGEST OF CASES. 


( 8710 ) 


SPECIAL OH SECOND APPEAL 
— continued. 

1. ORDERS SUBJECT OR EOT TO APPEAL 
— continued. 

45. ■ Order on application to re- 

view — Civil Procedure Code, 1SS2, s. 629 — Ap- 
peal Jrom decree as amended — Practice.- A second 
appeal lies against an order o£ a lower Appellate 
Court passed under s. 629 of the Civil Procedure 
Code (Act XIV of 18S2) where the appeal to the 
lower Appellate Court has been, not from the order 
allowing a review, hut from the original decretal order 
itself as amended by the original Court on the appli- 
cation for rev iew Than Singh v. Chundun Singh, 
I. L. It., 11 Calc., 296, distinguished. Seville— 1 he 
words of s. 629, “an order of the Court for rejecting 
the application shall he final,” prima facie apply 
to the Court which has passed the original decree, 
hut in suirit they would seem properly to apply also 
to an order of an Appellate Court. Bala Eatiia r. 
Bhita Emu . . I. L. R., 13 Bom., 48G 

48. Order on appeal affirming 

order granting application for review of 
judgment— Cirri Procedure Code, ss. 5S4, 629 — 
Ko second appeal lies to the High Court under s. 584 
of the Civil Procedure Code from an order dismiss- 
ing an appeal under s. 629 from an order granting 
an application for review- of judgment. Gotai Das 
r, Anar Khan . . . L L. R., 11 All., 383 

47, ______ — Order setting aside order 

granting review — Civil Procedure Code, 1SS2, 
ss. 591, 623, and 629 . — Ko second appeal to the High 
Court lies from an order setting aside an order grant- 

I ing n review of judgment. ICasti Cbundee Mtt- 
eeiuee r. Saiigbak . I. L. R,, 24 Calc., 319 
Imam Bex r. Mahomed Gon; 

[I. L. R., 24 Calc., 319 note 

48, Order imposing fine for 

avoiding of summons to attend as witness 
— Ctril Procedure Code, 1S59, s. 365 — Witness ab- 
sconding- — Sight of appeal . — By the, words of s. 365 
of Act VIII of 1859, the Legislature must lnve 
intended to give tho person aggrieved by any order 
of a Civil Court imposing a fine on him ns a punish- 
ment for keeping out of the way in order to nv oid 
service of summons to attend as a witness tho right 
of appeal to the High Court, whither the order was 
strictly referable to s. 160 of that Act or not. In 
be Gajadhab Pbasad Nabatan Singh 

[1 B. L. R., A. C., 187 
S. C. Ghjabhge Fershad Kabain Singh r. 
Jhgdeo Kabain . . .10 W. R., 233 

49 , Order of a District Court 

tinder s. 28 of the Succession Certificate 
Act (VII of 1889) — Succession Certificate Act, 
s, IS — Jurisdiction of High Court and District 
Court. — S. 26 of the Succession Ceitificate Act confers 
on the District Court the same appellate jurisdiction 
over an order of an inferior Court as is conferred by 
s. 19 on the High Court over the ordeT of a District 
Court. There is no provision in the Act for a 
second appeal in any case. SabeA Eao r. Faxa- 
niandi Pibeai . . I. L. R., 17 Mad., 167 


SPECIAL OR SECOND APPEAL 

— continued. 

1. ORDERS SUBJECT OR NOT TO APPEAL 
— continued. 

50. Order on application for 

revival of suit— Act Dili of lb60, s. 2— Civil 
Procedure Code, 1859, s. 378. — The Zillali Judge 
reversed a decree in the plaintiff’s favour on the 
ground that the suit was barred by the period of 
limitation prescribed by s. 30 of Act X of 1859; 
subsequently to this decree Act LI1I of 1S60 came 
into operation, which by ss. 1 aud 30 provided that 
suits for causes of actions which had accrued before 
the 1st of August 1859 might be instituted within 
two years from that day ; and by s. 2 that suits or 
appeals dismissed on the ground that they had not 
been commenced within the period prescribed by the 
Act of 1859 might be revived, ’ihe Zillali ludge 
rejected nn application under tho Act of 1800 to 
revive the suit. Held that this was not an appli- 
cation for a "review of judgment” within s. 378 of 
Act VIII of 1859, ns to which the t Tiler of the Court 
was final ; but being for the revival of a suit under 
the prov isions of the latter law, his order was the 
subject of an appeal. Bhngsheedhhr AIhnddl u. 
PropoiocntTN Kot 

[Marsh., 38 : IV. H„ P. B., 11 
1 Ind. Jur., O. S., 5 : 1 Hay, 00 

51. Decree in rent suit under 

R100— Bengal Pent Act (VIII of 1869 J, s. 102— 
Bengal Tenancy Act (VIII of 18b5J, s 5 —Effect 
of repeal. — In a suit between landlord and tenaut a 
decree was passed by the lower Appellate Court on 
the £8th of .1 uly 1S85. Under the provisions of the 
A ct then in force— namely, Bengal Act VIII of 1EG1, 
s. 102— a second appeal to the High Court was 
prohibited. That Act was repealed by Act VIII of 
1SS5, ubieb came into force on the 1st of November 
1885, tliis latter Act allowing an appeal to the High 
Court in suits similar to the one in question. A 
second appeal to the High Court in that suit was 
filed on the ISth of .November 1885. Held that 
do appeal lay. Hotbosundvbi Dabi t. Brojohari 
Das Manji , . .1. L. R., 13 Oalc., 88 

52 . — - — Order in suit entertained 

without jurisdiction — Subsequent Act passed 
giving jurisdiction— Appeal brought after passing 
of such Act. — A suit had been dismisssd by a lower 
Appellate Court on the ground that tbc Court of first 
instance had no jurisdiction to entertain such snit. 
An Act was subsequently passed declaring tlmt all 
suits which had been similarly entertainid without 
jurisdiction should be deemed to bav c been duly pre- 
ferred. The plaintiff, after the passing of tho Act, 
filed a special appeal, in which ho urged that tho 
decision of the Court of first instance was no longer 
illegal, aud that the suit should be heard by the 
lower Appellate Court on its merits. Held (per 
Tvbnfb, J.) that, ns at the time the lower Appellate 
Court gave the decision from which the special ap- 
peal was presented the Act had not been passed, it 
must be held that its judgment was correct, and that 
a new law, passed since the decision, could not make 
that decision wrong, which was, and still is, with 
reference to the law then in force, right, and that- 
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SPECIAL OR SECOND APPEAL 

—cent need 

1 ORDERS «UIUECT OE hOT TO APPFAL 

— coni Mft i. 

the app al ahontd he iurn »i Held {per Seism 
/) that a apnul apptal would lie Ihcdtchica belnj 
contrary to * !»» ia {owe at the time that the *peeial 
appeal km bit toted, wh eh taw the Court *r»» 
Icon 1 to enforce. Bn.oio r LrCHMCW 

[BN TV, 100 

63 Ord'r in execution cf a 

decree —Under Act Mil of IS 3 there waa no 
•pet al appeal frotn order* pawed ia eifentan of a 
decree Asowtkocs llnd.Jnr, O 8, 60 
AsosTnari 1 2nd. Jar, O 8,68 

Bat there it now tmee the ran or of Art XXI II 
of 1SC1 

See NiROxn Botins t Arret Alt* 

[E. L. It, fiup VoLAp, 1 Mareh, 298 
vr R, F 15,83 2 Hay, 203 
Biomi e hmivnnts 6 Bom, A. C, 205 
tnatawT Slcnau r Misokkast Aswan. 
'rsKiTjliuuii.inutmic \o ax*or*atH4 
* iiaji Kma'ira Gopalzb 4 Mad, 32 

64. A t X TUT of 

1^1 II II and 41 -Act I III of 18 9 u 2.17 2*3 
a.d S~2 A .pee al appeal will ho from M cr.hr 
patted oa appeal in relation to the deration of a 
decree Mwoiwllonujr AnnAu 

[B. L. H, Sup VoL, Ap, 1 Marsh, 293 
W B, F B, 83 2 nay 203 

t* W "*•*'""* under , 43 Jet XX 7/ »s4.— 

Te^er’wu “ mn »PpE«^t«n for ei cat .on of . 

ltST VJL,J r 1 £ , 3 . of Art sx «>f 


[DL.H. 11 Calc, 169 


c f l Precede! 
et JSflS . sic 


sssSSKSSE 

t. bnt In 


BafiSfss Swj 

WsS-rnMM 

67 I- IX 0,1 Mad, 401 


SPECIAL OR SECOND APPEAl 
— ro»/i nei. 

I ORDERS SCBJFCT OR J OT TO AFPUt 


Code 1SS2 it SH Bit —A prefm nary 
takrn by a reano-idjnt that no imd appal 5» 
fnto to mach of th« decree of a Ssbardina^ J«fc* 
ai dual lowed obiertlna fi *d by the apjet-trt aoic 
a 661 of the Code of Clril Procedure *u hell ia &* 
w tlmt weight. UiSaraTta SrTRasiSi 

CLL.3t,10y»a,S« 
—Decision as to title to UsJ- 


Appoal to nigh Coart from deeiJioa of 
District Court on spp*al— SI nine Steed id 

• 10 —An appeal 1 « to tha IUgh C.n’t «r» » 
drrijon of a I/utrirt tonrt paired under a 13 *f ® 

Aladru Forcat Art l k S2. on appe»l frw th<deota« 

of a iorettSet.lctnentO'Seer EiiriBtTt 
Tint cr brart to* Jsdia L L. R, 11 M*h» ** 

B9 Arbitration— C r>f JV'*’*'* 

Code H.S21 S22 «*d S83-£ieo'nt a* •/ *«* 
m enou-Apptllefe decree in accord* ni etJ 

• word,— By r eaeoi of a 552 of the Cel P»“*2 
Codr where a Conrt of fir** uutuee woor'j 
■•uteanir 1 tratwyi award aad p»*iei adhere ar^f 
the term* thereof and a Coott cf firitapr**** 1 ** 
in? that the award »u not open to 

the proon 1* mentioned in a- 6*1 |**a*e« » *<r» 
atnrtly In arrordanee w th tha awarh »sch »?U-*V 
drereo it ent tied to the a*me final tr M »» 
Coart a decree wonld hare been under the U*t Pj 

praph of a 6*2, and earmo be «aa le the nV K * 
areond appeal, farnla.li Dey r tet a 
Dull 12 ti *, S3 and RnjUeitr Dj*> * ** * 
A 'oer 12 C L R,5o# diwented I nm- '*^2 
■*nr3B r capatu Sixor L L. E-. 7° AU * 

CO Order reviewing 

ting aside order rejecting ©tooCtJT* , 
execution or decree C nl Pncedin l 
i 629— W ben a Ran. if a-ta a.el* « ! ’ r ^'JZ 
order rejerting an objection to the eirent" 3 
MTtim decree and the D.*tnrt Coart « *?T; 
refine to interfere. Held thm no freond »pf*» l “• 
to the 11 h Court. PiriTYi » CntLiXtrti 

[T.LR,13 lS> 

61. Order of 8p*clal **. 

to settlement of rents -oeyenrfja*** V 
A/ yi Co.H-Br.jnl Tencncy JH(rin*f0W 
n 101 el 2 103 106 I0S-S.U 33 */*}**£} 
made under tie Jet — J,r rd rt»» — 
ryit-C.ml Procedure Code (Jet XtF of 
mi 108 622 —The 11 Lh Court bar no 
e her to enterta n a accord appeal f'*- n „ eT ’ . 
terfere nuder a. 622 of the Cole of Cir> ! * 
with aa orler of a special Aad^re ta rr~»rd to 
meet of rent*. Ssitmut Kois * h® 1 ** *ns 
[I. L. R-. 13 Cale,60o 

62 Dchhou of Sdl-c- 

meet Ofbtr-S Uleneut of rent under EW 
Tenancy Art fPlIX oj 18 &>) *. Mr'* **“ 
appeal 1 ea tffthe High Coart from * .y 

Reranie oSEcer arttli jg rent* under a l® 1 * 
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SPECIAL OR SECOND APPEAL 

—continued. 

1. ORDERS SUBJECT OR NOT TO APPEAL 
— continued . 

Bengal Tenancy Act. Achita Mian Cnowrumr 
Duega ChcenLaw L L. R., 25 Calc., 248 

[2 C. W. N„ 137 

« 

63. — Renl-suil — Bengal 

Act Till of 1809, s. 102 — Bengal Tenancy Act 
(TUI of 1SS5), s, 153 — General Clauses Act (I of 
1S68), a C. — The word “proceedings'' in s. G of Act 
I of 1SCS, ns applied to a suit, means the suit ns an 
entirety . that is, down to tlic final decree. A second 
appeal, therefore, to the High Court, on a question 
of the amonnt duo us rent, will not lie when the 
suit was instituted previously to the passing of Act 
VIII of 18Sf>, although the judgment in the suit 
was delivered, and the first appeal therefrom heard, 
subsequently to the passing of that Act. Murrosun- 
dart Belt v. Bhrjohari Bas hlanji, I. L. II., 13 
Calc., $6, approv cd. Satguem r. Mcjidan 

[L L. B., 15 Culc ,107 

84. AppealfromorderofDistrict 

Judge — Bengal Tenancy Act (TUI of 1885), 
e. 153— Appeal in rent-suits.— In certain rent-suits, 
the amount claimed being under R100, the question 
was raised ns to whether the plaintiff was entitled to 
the whole 10 annas of the rent ot only to a 10 annas 
share thereof. Upon this point the first Court gave 
the plaintiff decrees for the full amount claimed, 
holding that the question was res judicata. Upon 
appeal the District Judge held that the question uas 
not res judicata, and remanded the suits for trial on 
the merits. The plaintiff preferred a second appeal 
to the High Court. Beld that, having regard to 
the provisions of s. 153 of the Bengal Tenancy Act, 
no appeal lay, as the question was not one relating 
to title to land or to sonic interest in land as between 
parties having conflicting claims thereto, nor wns it 
“a question of the amonnt of rent annually payable 
by a tenant;” these words in the section meaning the 
total amount of rent annually payable 5u respect of 
a boldiug, and not the amount of rent which may be 
payable to any particular co-slmrcr in the property. 
PeASANNA K EM Alt I! AKER J EE V. SnlKATJl DAS 

[I. L. R., 15 Calc., 231 

65 . Appeal in cases under 

R100 — Bengal Tenancy Act (Till of lhbo), 
s. 153 — Cesres, Suit for — Bengal Act IX of I860, 

47 . — A suit to recover cesses for an amount not 
exceeding 11 100 falls under the provisions of s. 153 
of Act VIII of 1885 with respect to appeals. 
Mohesh Chttndee CncxTorAUiiTA r. Uwataba 
Debt . • , .X L. R., 16 Calc, 638 

66, _i Order of Special Judge on 

appeal from settlement ofl-cer— Bengal 
Tenancy Act, Ch. X, ss. 101, cl. 2, 106, 107, 
and 108, ch 2—Bispuie as to entries in record. oj- 
rights— Question as to status oj raiyats—Ctrtl 
JR rocedtire Code, $. 622* — Under Ch. X of the 
Bengal Tenancy Act, there is to be (1) a iramrng of 
the record-of rights ; (2) a draft publication for a 
period of one month, during which time objections 


SPECIAL OR SECOND APPEAL. 

— continued, 

I. ORDERS SUBJECT OR NOT TO APPEAL 

— continued. 

may be preferred ; and (3) a final publication, previ- 
ous to which publication “ disputes ” as to the cor- 
rectness of t\ie entries in the record-of-rights, other 
than entries of rents settled, aro to be heard and 
dee ded. Under s. 107, the decisions of the settle- 
ment officer in all proceedings under the chapter are 
to have the force of decrees, and under s. 108, cl. 2, 
au appeal lies to the Special J udge from all decisions 
of the [settlement officer; but it is only in eases 
under s. 100 decided by the Special Judge on appeal 
from the settlement officer that a second appeal lies 
to the High Court, and such cases can only relate to 
disputes regarding the correctness of entries other than 
the entries of rent settled. Where a decision of the 
settlement officer in a case under s. 104, cl. 2, of the 
Act dealt with the question of the status of the 
raiyats, and was passed before the record had been 
framed; and. after the record had been framed, there 
was no dispute as to the correctness of any entry, 
except the entries of the rent settled, — Held that the 
order of the Special Judge on appeal from such 
decision of the settlement officer was not one passed 
in a case under b. 10G, and therefore no second appeal 
lay from it to the High Court. Sheirbarat Koer v. 
A’i rpat Boy, 1. L. B., 16 Calc., 596 ; Bala Kirat 
Xarain v. Patakdhan Pandec, I. L. It., 17 Cate., 
326, referred to. Held also tliat the case was not one 
which required the interference of the High Court 
under s. G22 of the Civil Procedure Code. Gopi 
Nath Masam c. Adoita Naik 

[I. L. R., 21 Calc., 77A 

67. Special Judge, Order of — 

Bengal Tenancy Act (Till of lb85J, ss. 106 and. 
108 — Boundary dispute — Bengal Sttrtey Act 
(Beng. Act V of 1875), Part T, s. 40 — Settle- 
ment officer acting as surrey officer.— A. second 
appeal only lies, to the High Court under s. 108 of 
the Bengal Tenancy Act from the decision of the 
Special Judge in a case under s. 106 of the Act. No 
second appeal therefore lies from an order of the 
Special J n dgc dismissing an appeal on the gronud that 
no appeal Jay to him in a case of a boundary dispute 
which had been tried and decided by a settlement 
officer acting as a survey officer under Part V of 
the Bengal Suivey Act (Bengal Act V of 1875). 
lliSEAD An CnOWDHBr V. IvANTA PEBSHAD 

Hazabee . . t X L. R., 21 Calc., 835 

68 . Bengal Tenancy 

Act (Fill of 18S5), Ch. X, ss. 106 and JOS— 
Becard-of-rights, Dispute prior to the preparation 
of— Standard of measurement, Question of— In a 
proceeding under Ch. X of the Bengal Tenancy 
Act, a dispute arose between the parties, before! the 
preparation of the record-of-rights, on the question of 
the local standard of measurement, 'the settlement 
officer decided the case in favour of the plaintiffs, 
and, on appeal to the Special Judge, the decision 
was upheld. Meld that the order of the settle- 
ment officer was not one under s. 106 of the 
Bengal Tenancy Act, and under el. 3 of s. 108 no 
second appeal lay to the High Court. Gopinath 
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SPECIAL OH SECOND APPEAL 


I 0&DET4 St BJFCT OP. NOT TO APPEAL 


J latent x Jd»t, h »i* 1 L. /?„ 3 1 Calf. 7 76. 
refured to Aviso I il PtIU r. Sum CncsnrB 
Mfseweb L L. IL. 22 Cala, 477 


69 — Special lodge, 

Dent I0» ef — Recent effete De-moa of — Bengal 
Tenancy Jet (TUI ef 1SSSJ » 103. IOC and 106 
(3) — t tcord ef raghlt, Dupnte prior to completion 
of— Dupnte about propoied entry or omntion tn 
fit retard —Tilt rupondrat la tbe Wine of 
proceeding* forth- record of righti H tbe vidagr of 
■which hcwu the landlord applied for the •ettlrment 
of fair rent*. The appilUnt claimed to he a raiyit 
bolding at a fiie.1 tent Th» y*p<m lent deni d the 


validity of the claim Thu dupnte pate rite 
c*s> between them which wn decided by the 
revenue ofiecr sgaini 4 the appellant who then 
appealed to the Special Jnd e *i h the remit that 
the dent on on that qnntiwi wai confirmed. At the 
time of the revenue ofii -r i leeuon ro record- 
of rights had been completed nndrr a. 1C5 (1) of 
the B-ngal Tenancy tet Cm appeal to the IJl,h 
Court, the rnpondent took the pirlimlna-y ob'eetion 


appeal lay ouder i 11 ( ) a< the ettc 
nndcT a 106 Held that the dmtio I <r 


— .1 of the 

revenue oScer was a d-ciooa In a proceeding ntd.r 
• 10G of the Bengal Tenancy Art, and that a second 
appeal lay from the deeu on o' the Special Judge to 
th. High Court Oopa Kail Vacant v Adnta 
Nn,t, J L £„ 21 Cel,. 776 and Anand Lei 
Tana X SM Chnnitr V.herjee, I L. £, 23 
Cole <17. *o far aa they decide that a tec_nd 
w ppea l woald net lie jn ,nch a eaae, o.errolcd. 


appeal would net He in aneh a eaae, om 

Lzsor Kiri r Nobis Kiaioat CBOwnnsast 

[I. I». R-, 24 Calc_ 462 
1C W.N..234 


j 4 friI I 0/ „ 2! *t J ' "• 101 ios,'’mSs£Zfi 

Jadje niter the Bengal Tenancy det — 0*r,‘,on 


Iialihlyta pat rtni~Dee,n,on of the s'pecal 

0f .*• 103 ° f the E^gal 


from tbe deruicn of the Special j a j-,. 
with regard to the prevailing aUnlard of n 





P-Ii.IL, 2 o Cal ix, 34 

Eelgal Tenancy 
mo n-t- t j 

•/ 






SPECIAL OR SECOND APPEAL 
1 ORDEKS SUBJECT OE NOT TO APPEAL 
Cole* 462 dulmgulilifd JiizOHilf Jl» r 


ll»*i Csiua Paixistcr L I*. It., 23 Calc, 653 

Bengat Tenant/ 


Act frill of 1635J, , 133~Fz**t»n lire* 

decree rained at let i five R100-Cit,l Irectdart 

Code (Act Sir »f *SS 2), t. 617 -'V here the 
cn.iaal anit ii a (nit for riot rained at ten La 
IttOO and the dcr*re or order wale la il d«* ** 
d mde a qncetlon trialing to title* to land Jor 
iatemt In land aa he* ween parties Luuj roolrtl’j 
claim* thereto or a ijaei ion of • right to enhance k 
vary the rent of a tenant, o* a qocs' on o' the aiarmt 
o' rent annually pvyab'e by a tenant, si 
appeal will lie la rtipect of an order aide ® 
vicentun froectilingi relating thereto SstlXi 
ClLlliS MllTER r Debestei N*rn >! rciwn 

[LL.IL. 37 Ca!o,«l 
4C.'W.N,26« 


73 


-Bengal Ttnanej 


Art frilloflCSS)., 133-Determ, nationertynal 

rent Pa ya’le— Bale of rent — When the hvtf 
Appellate Court, la deciding the qnrfjon 
amount of rrn 4 annually payable found that 
plaint J ha 1 failed to prove tbs rate of rent elara* 1 
by him and therefor* rave him a decree at tbs n-a 
admitted by tbe defendant,— /DM that th-» "J 
a determination of the annual rent pey» l -l ' 


therefore no s-eond appeal lay 

Dnat . . . lCVTSf,!! 1 


- Si, I foe rent- 


Intereel on rent -Bengal Tr nance Aet (VlU if 
1CSSJ, it 3. el (3). and 153 -Intern! on rf ‘ “ 
no* rent wi-hin the meaning of a. S, tL <»}■ 
the Bengal Tenancy Act. Th--rcforr BO iccond app* 
would lie In a cam where the qne*t2o la oat rda-^T 
to rate of Interert and the value of Ua •oby^t- 
matter o' the amt ii 1 cm than BIW Eon* ,B 
Chisdiu Db » Tib«x V*ni Misoat _ 

[I. L. IL. 25 Calc, 671 no* 


■ - — — Bengal 

Act (rill of 1665) , 113 -Bent payable & 
tenant not fit appeal -UMer * 1^ “* 
the Bengal Tenancy Act, a second appeal hH 13 
rent amt whenever the decree of the Apr< il4 ‘-^ c , 
ha* decided a qneitron of the arooint of tr \ 
annually payahl- by a tenant j it » Mi 
that the amount of rent payable by the tenant 
be a matter In uanem the second appeal EitCatTB* 
Gnosz r K extra Monas Derra C nitre ncM 

[1 C. TV N,6CT 

In the a- 


on renew , — Held the 

relating to initalmenta, thoigh U affect* the 'i' 1 , 
of mterct oa the rent, la not a question o 
amount of rent annually pays tie* votlLS 
m.»mng of a 1S3 of the Bengal Tenancy SC 
Therefore no sec rad appeal woald he in a ea« 
the value of the amt is lew than B1O0, even A 
is a question a* to the instalment of rent. Aev fz 
Chandra Do x Tarak Bath Vandal, I L,#**’ 

t 
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DIGEST OP CASES. 


OH 


SECOND APPEAL 


SPECIAL 

— continued. .n-amr 

1 ORDERS SUBJECT OR EOT TO APPEAL 

— continued. 

Cab; 571 f«“J. '*»»?”““ G ”“ 

.. Kraro Ilonas Dnrra C?°5“ 25 O elo, 571 
1 2 C. TV. N., 297 


OB SECOND APPEAL 


76 . — i-- 

— Proceeding to be adapted . <f . 0B f or present a- 

erroneously returns an app^ } ^ occdure Co( j e> 57 , 

H co -Za S rt>2 C«tain members of a Moplah family 

58S, o89, 622.— Urta . d - nate Court to recover 
sued tlie others in a -- Pr Mahomodan law. Tho 

their dbtrihutivc share und^ ^ ^ in 

property to be m . , t ^ c plaintiffs was 

Wine, but the share claimed^ ^ & 

less. The Subordinate | U< L ^ rc f erred to the 
against which an apP jod^e returned the 

District Court, bn .the D strict Jud e Thc 

appeal for presentation Jjb ^ d appeal to the High 
appellants^ P« fe ^ . . o£ the District Judge, 
Court against the necisio . „ for the revi- 

aud also presented a^petd^^rthJ ^ vU p roce dure 
sion pf ProMedi » • lllcr a second appeal 

Codc ’, S -a-f 2 ‘ n t^e in such a case) nor a petition 
(which did B0 ^ * ie 1 j pnrio « 6 - 2 , was the 
under the Civil Proce ure^ by tbc ap . 

appropriate proceed © . m an or der made under 

pellautB, but au fl-PP^d , 57j 552, which would 

the Civil Rracwlure C , ^ m The error of 
Re under ss. 6 SS, ciW* mcre ly, the Court 

the appellants being one of form J ^ aQ 

amended the second aPP^ 1 “ dlrcc t e d the District 
order of the District ■ ^ appeal from the 

.ludge to receive and fcpose 01^ ^ ^ CH0TTI 

Subordinate Judge. y- l. B., 14 Mad., 462 

h,i ; t minder Chota Nagpore 

f "Tmi frf jSwta” «S~. ** 

Bengal Act 1 ot , non-payment of arrears of 

meat on account of the P J . ^ c t this 

rent, a second the motion of s. 137 

class of cases not being within P c . BAMA* 

of the same Act. KiMJA x L B 10 Calc., 89 

CHA3IAB . - * ' ' 

cs-.;*- fnr arrears oi rent— 

78 . * r f Tenant Trocedtre 

Chota Sagpore and 2 * ^ ^ 

Act 735 i/“, 144- Civil Procedure Code 

62-67. ? 6 , 2 S. Jdo, Id , i 53 ^_ Xo second appeal 

(Act XIV of brought under thc pro- 

lies in a suit for a ^ re Landlord and Tenant 
visions of the Cuo . = - i^Q). The cases of 

Procedure Act ‘jX It.. 10 Calc 

Pawl an li«'' imand Pricy Hath Sah Deo V. 
80 : lie. L. n_, 4S0, £ r Cal l' S49> so far as they 
Jfurf Xunda, 1- f- "•> . d;d lic j n cases of this 

held that a second appeal d d j q£ 1S79| were 
nature arising nuder Ben jiaiito r. Bcduuk 

wrongly decided. KhEI> l B-, 27 Calc., 508 
Hahto . [4 C. TV. N., 333 


- Appeal from District Judge 
^adopted ^en a D, strict Court 


SPECIAL 

— continued. 

1 . ORDERS SUBJECT OR EOT TO APPEAL 

— concluded. 

Ca„r,. M X»» 

2. RIGHT OP APPEAL. 

tjq Appeal by one defendant 

against anotber.-A special '’en- 

tertained by one defendant against another. Bamm- 
SUB OE03E r. Azeeu J oaeda-e . 17 TV. B., 373 


cq Bight of parties not appcab 

ine from first Court’s decision- Ground of 
anoeal — 1‘orties who did not appeal from the deci- 
sion of thc first Court cannot bring a special appeal 
against the decision of the lower Appellate Court on 
the ground that the decision of the first Court pre- 
judiced their rights. PoiSiST RAE Saooo c. 
Poor-KO Cans*** Bass ^ 1864> Act 97 

g £ Bight of defendant not 

appearing as respondent on o-ppeaL— A de- 
fendant who obtains a judgment in his iavour in the 
Court of first instance, and who, on appeal by the 
plaintiff, does not appear at the hearing of the ap- 
peal or present a petition for a re-heanng, mav. under 
Act \ of 1877, present a second appeal aaainst the 
decree of the ^oiver AppellaU ^onrt. Ex-pauxh 
M oDAiATHA - . • L L. B., 2 Mad., io 

go Party dissatisfied with find- 

ings'in judgment — Civil Procedure Code 
0flS77),ss. 510 and 554.- An appellant who has 
obtained a decree setting aside the decision or he 
Court of first instance is no* entitled to a further 
appeal to the High Court, on the ground that he is 
dissatisfied with some of the findings recorded m the 
judgment of the lower Appellate Court, an appeal 
from an appellate decree under s. oS-t being stne y 
restricted to matters contained in the decree alone. 
KOTXASE CEODEE KOOSAW.V. RAK LAEE ^ AG ^ 

o, ADillSSIOE'OR SU.MMARY REJECTIOE 
OF APPEAL. 

g3 • Summary rejection of memo- 

xandum — Civil Procedure Code. ss. 

5 cp, g84 — lteasons for rejection.— Xer ~»ge, C.J. 
—A Judge to whom a memorandum of appeal from 
an appellate decree is presented for nclmmion is en- 
titled to consider whether any of the grounds me 
tfoned in s. 5S1 of the Code of Civil P^ure m ^t 
exist and apply to the case before him. and, if they do 
no f to reject the memorandum of appeal summnri y. 
S?551 of the Code of CivR Procedure a^ies to 
anneals which have been admitted. Per A I KM AN, J. 

— \Vhen a memorandum of .appeai is surarnan y re- 

nected whether under s. 5-13 or under s. ui read with 
l 5 go’ o£ the Code of Civil Procedure, thc reasons for 
such rejection should he recorded : sei quaere whether, 
unless it appears from the memorandum ^ appeal 
taken by. itself that a second appeal docs no. he, a 
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SPECIAL OR SECOND APPEAL | 

— ComfitaeJ 

A ADM1-"I0\ OR SUMMARY T EJECTION 

OF APPEAL — ttaeitM 1 

ttrcnd appeal ran be lummarily rejected. and ahoald 
not rather be dealt with under a. .51 of the Code 
That a ground of tfptil to lit iftrt l!a' 
the lo**r Appellate Lourt kaa nuaronatrurd * docs- 
taeot u net toe o' tbe piram’i of aecoud appeal 
roeterrpV.ed b\ i 5*1 of tbe Col# of Civil I'roee- 
dare Rns lsiSit> r llJUJ-vitB 

[L L R. 15 AIL, 367 

84. Confirmation of decree In 

effect -Civil iVereJar* C.-de (tSSHj.s J3J -Tbe 
deciuon of the Foil Bench fa Jalur tjtstjsr 
T Se»»«yy«uy*r 1 X. IU 15 i! where it w*j 
held that thcj-iraoirlioaofaCojTt of dr*t tetUcce 
to amend a decree coder a. 3X5 < f tbe CSvil Proce- 
dure Cole M OUft.d br the coofrmitioa of that 
decree oq appeal at plica equally to */eood appeal* 
disruotd under a 5 1 of tie Cole and to accocd 
appnli tried after n©*iee tithe rupendat. J!m 
taxi haoc • Mretuai Finn 

(L L. IL. 22 MatL, 2S3 

4. ‘•MALL CAC*>E COLRT St Its. 


85. Pratro of suit— Cicf Ft*- 

rede re Cede, j 6$6 —Fecthe purp-we of determining 
whether a areend appeal lie* or n prohibited be 
a. {ff> of the Cieil Procedure Code, what rend be 
Vxked at ia not the ahape m which the caae roan *p 
to the High Court, Vet the ihape ia whi h the anu 
wi onpinaJj i intituled ia the Court of ftrat 
imtance Ku*-n>-Mv e. Kujo 

[LL.BL.UAU.13 

86 Case* in which appeal is 

taken away-Jrr SXUI */iSoi *. *7_ctr.i 
I ', r V£ m . C r r ’ ,SoS *’, isr ~ s ' -> Art XXIII 
of 1S61, loot away rpecul appeal ra all thr»e caeea 
that ■ere rxpnailv minded to therein, thui over- 
n£n S a. SS7. Art Till cf JC 3 Tbe pro nan 
applied in e Mention e* decree aa well at n inti 
thmuelrca, and to *uita and picceediaca fa eiemboa 
eesnmraced be ere l*il, cr ™ before IS 1,9. |U* 
Jura Cumun r lUtn Jfccxx Desna 

[S tV, It, S21 

Xfoaiavicojtm Breen T Ozrta Jiucaa 

18 IV It, 107 

!r “‘ 1 » v™ ^.i. 

[13B.L.R,£24:14TV It-, P. B, SO 
— s! ,7T~Tr ° rfcT 111 oocmion cf decree 
IZ*\‘ *£•£« H Mt ALII o/ IS«0 _J,o 
inm * r? r nl “ *rreal from aa 

^^ arXmUmc{ » decree jw.W u, » 

Jrt Plltrfi nui tiWbrfue the jean, c , 

pafi.uK^p k, sax. 20 xv. n,42i 


8PECIAL OR SECOND APPEAL 

A SMALL CAU S K COURT SUITN-eewhaaef 
Beicarx Sans » NaoMitt* N'At* 

p. 1L, 2 AH, 113 

aa — Jd sim if 

IBS/, l- ST— Ejfea'.ru /e^4eJ.«e* enetef f 
derenea »• reyaJer S. 17, Art XX 1H « ■ 

18^1, Umd a (penal appeal la exrmUn promd 
Jape amlnR oat cf dmenjae ptared ca regular ap^J 
la nit* cf a nature repaita'le by Crura (f‘»w 
Canwa. Ajcxd Carxria In e Simt Cvjn 

jiiiseb . . . aw.iL.ia 

Ur nr ITuui SnrlK a. ^ ^ 

SP ■■ Cir>f Peoeerfr# 

Corf# * 5 ‘•'S— Order* !■ t*ermtvta of itrrnt u 
So,, 11 Caere ewifr —No aecond appeal C« m 
oedep pauvd ia eaecutvn of aderroe lo ant at tse 
nature repel table by a Small Cause Court 
eubjvrt matter cf the nit do#, not eirecd B^’ 

mmrScutm .LL.TL.UKai.U8 

90. , , — OrJtr »* «**"*■ 

Itio of Jrrrn aa ea2 oeye.rejfe Ij SmtU C«w» 
Court — tVbere the orfgisal auit ia a nit of tie 
nature roguitable in Court* cf Small Caaee* aw 
the n^ect-matter of the anil die* »»t f Tir ^‘ 
IIIOO in value, no eecevud appeal will ■> h 
rev pert of aa emlrr made b rvecutica proceed - 
be. lelttuis thereto. Ilor.ki t S.ru/. L 

L. So 13 JIU, 579. approved. <* Aie't* 

rlory, » Cl*f/epWt*«. 1 A A. “ 

Cairo tto. andJrvflabt Jaliwaae. I L-B-J* 
A/ed. Jl«, rtf erred la Da D*t*l «- , Fi T^ 

Sia . . . I.L.IL,19 AU,4S1 

9L -5s f of tit 

cof», stilt •> CVnrfe of Smtl’ Cmwtst-Trsat'rr 

Of Jrrror-C'T'I Frorrd.r, Code n 93S. S3*, i** 

— Where the orvbal nil le a n’t of the eatar* 
eoroirahle la Coaeta cf Small Caine, and the ' 
matter cf the nit does not exceed K -00 ia vale'. “> 
•rand appeal will lie b revpiet cf aa order made “ 
exicutica proeeediTipi relatin; thereto, whether 
procrediojv are tales la the Court wtoeh pauoil. 
decree cr fa that to wtvh the decree may hat* 
been trau!ferr*d for nteotan. .'tier If*" 1 * t 
Dir. Af«f. I i.Z.11 MU 6S t. arnu^ 
Hum » EM* Saarr . L L. R. 13 All, 6™ 

93. SmdeftU»t , t ft 

rerauali# .• Ctwrt of SmtU Caw.e-Cirtf tr*~ N 
eed.rr Code, 6$c. 03— i.^n.Wea'* 

Iltjl Coart — For the jmrposea of an appeal, abater 
frees a draw ia a regular nt « freta an 
paawd ia execution cf aath decree, the pccuu ary 
tnt of jurodiftaeei u the nl.ttua of the OVJ™ 
ru;t n which the decree wav puwd aal not 
tbe actual mosst affected by the order *o=fht to • 
appealed. Tbcrtf re where execution m *rf^ , 
fer ia the Jinmtf ■ Crvrrt »a rtvpect of * »» •* 
R«2t-1*A the value of the matter to fijfut* i* 
cnxvaal auit (which wml of the nature rogltSah.* * I 
a Ccerrt of Small Chun) having fan above Bl® 1 " 
the ISauatfa erder having bees upheld ia appal ** 
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SPECIAL OR SECOND APPEAL 

— continued. 

4. SMALL CAUSE COURT SUITS— confim-rf. 
the District .T ml ire, revision of both orders was applied 
for in the Hipli Court. Held that no proceedings 
by wnj of ret ision could betaken, because^ a second 
appeal would He from the order of the District Judge. 
Hazab lies aik r. Kesbi Mjj. 

£L L. R., 12 AIL, 581 

93. — Suit of nature 

-cognizalde tn Courts of Small Causes — Execution 
of decree — Transfer of decree for execution— Civil 
Procedure Code ( Act XI V of 1SS2J, ts 223, 224, 
£2S, 586 — A suit not exceeding 11500 in value was 
brought in a Court exercising jurisdiction as a Court 
-of Small Causes, and that Court passed a decree and 
transferred it for execution to the Munsif under 
es. 223 and 224 of the Citil Procedure Code: the 
Munsif passed an order in execution, and the order 
was confirmed in appeal Held that the words “snit 
of the nature cognizable in Courts of Small Causes” 
in s. 5S0 of tho Code is equally applicable, whether 
the suit he brought m a Court of Small Causes or in 
any other Conrt, that s. 5EC controls s. 228 in a ca«c 
of this kind, and no second appeal would he from the 
Munsit’s order. Haralh v. Jtam Samp, I. L. JK., 
12 All., 57V, cited and approved. LaeA Kakdila 
P irns ii ad c. Lala Lap Bebary Lap 

[L L. R„ 25 Calc., 872 

See SBYAMA ClIABAN MlTTER r. DEBEKDRAXATir 
Mpkebjee . .XL B. t 27 Calc., 484 

[4 C. W. N., 209 

94. Case •wrongly decided to be 

not cognizable by Civil Court —Act XXIII 
-of 1801, s. 27.- S. 27, Act XXIII of 18G1, which 
barred a special appeal in suits below R500, as being 
of a nature cognizable by a Small Cause Court, did 
not npplj to a case in which the lower .Appellate 
Court had wrongly decided that the case was not 
cognizable by any Ciiil Court. Gueeeiooepaii c. 
Syepoolpah . . . . 7 W. R., 41 

95. Suit instituted in ordinary 

Civil Court, though cognizable by Small 
Cause C-Urt- Cirri Procedure Code, 1S77, 
s. 586 — Questions incidentally arising. — S. 68G of 
tho Code if Ciiil Procedure precludes a second ap- 
peal in a suit for damages under lt„00, although the 
suit lias been instituted in the District Muusif’s 
•Court and i ot in a Conrt of Small Looses, and al- 
though a question of title has been raised by the de- 
fendant aud decided. Per Muttcbami Ayyas, J. 
— The question what is a suit of the nature cogni- 
zable in Courts of Small Causes within the meaning 
of e. 58G of the Civil Procedure Code has reference 
to the mode of adjudication, aud not to tho forum, 
and tho fact that the suit is instituted in the District 
Munavf’s Court, and not in a Court of suminary 
juriBdicti ,n makes no difference for the pnrposcs of 
that section If the matter adjudicated on in a 
suit ia only incidentally in issue or cognizable, the 
adjudication is final, w hither by a Court of concurrent 

! -or limited jurisdiction only for the purpose and object 
of that suit. Manapea Mud api r. AIoCabthy 

[I. L. R., 3 Mad., 182 


SPECIAL OR SECOND APPEAL 

— continued. 

4. SMALL CAUSE COURT SUITS — continued. 

90. Civil Procedure 

Code, 1SS2, s.5S6. — Where a snit, though one cog- 
nizable by a Stimll Cause Court, was instituted and 
dealt with in the ordinary Civil Courts, it was con- 
tended that a second appeal would lie. Held that 
no second appeal would lie. A small cause is such 
wherever it is instituted, and, the nature of the cause 
not being variable in any way according to the Court 
in which it is brought, the circumstance that it has 
been instituted in an ordinary Civ d Court and dealt 
with there would not for that reason admit of a se- 
cond appeal which in such a case is expressly ex- 
cluded by s. 5SC of tho Code of Civil Procedure (Act 
XIV of 18S2). K apeak Dayap t. Kapiak Kaiier 
[I. L. R., 9 Bom., 259 

97 . Suit transferred to regular 

side — Cirri Procedure Code, s. 535 — Provincial 

Small Cause Courts Act ( IX of 1SS7J, s. 26 A 

suit of a nature cognizable by a Small Cause Court 
does not cease to be so within the meaning of the 
Civil Procedure Code, b 5Sf>, because the Conrt in 
which it was instituted ns a small cause suit returned 
the plaint to be filed on the regular side under the 
Provincial Small Cause Courts Act, s. 23, on the 
ground tlrnt the suit involved questions of title. A 
second appeal therefore does not lie in such a case. 
MuTTtTKAnpri-AK r. Selpax 

[L L R., 15 MbcL, 98 

98 . Question of jurisdiction— 

Provincial Small Cause Courts Act (IX of 1SS7J, 
s. 16 — Cirri Procedure Code (Act XIV of 1SS2J, 
ss. 5S 6, 6463 — Civil Procedure Cpde Amendment 
Act ( VII of 1SS8J, s. 60. — notwithstanding s. 1C 
of the Provincial Small Cause Courts Act, the High 
Conrt has, on a case being submitted to it under 
s. 6i6B of the Civil Procedure Code, full power to 
consider the matter of jurisdiction or to deal with it 
on the merits so as to do substantial justice without 
putting the parties to the expense of a fresh 
trial. Where a suit, cognizable by a Small Cause 
Conrt, was tried both in the MunsiPs and District 
Judge's Courts without objection to the juris- 
diction, — Held, ou a second appeal to the High 
Conrt, that s. 64GB of the Civil Procedure Code 
must be read with s. 1G of the Provincial Small 
Cause Courts Act, so as to modify its full effect in a 
case w rongly tried by an ordinary Civ ll Conrt and 
taken in appeal to the District Court: both parties 
having submitted to the jurisdiction, it was not com- 
petent to either of them on second appeal to plead 
the want of jurisdiction, so as to render the proceed- 
ings taken in the suit void. Sdbesh Chttkder 
Maitba v. Kbisxo Rakgiki Dasi 

[I. L. K., 21 Calc., 249 

(f) Accoxrsr. 

99. —Suit for balance of account — 

Ad XXIII oj 1361, s.27 — Suit ia Civil Conrt in 
local Jurisdiction of Small Cause Court . — Where a 
snit for a balance due oa account of rents collected 
from the plaintiff’s zamindaris by the defendant’s 

13 A 
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SPECIAL OE EECOSD APPEAL 
— t to *iawd 

* <-V tTT. CICKE CO PET ' ; CIT' — oofaaoe* 

litirr %rl^z at t-er. of ti* fcr ma r»n-{ 

c<^rr*K>*u r torix-an* ' T ti« Cl»3 Coert »-t* ra 
ti*Vx»l ye r*Ztr*r e' * *=UCM»C«rl,»pmJ 
Ut ’« lit IW CocAbS? c' At* XXIII 
of I** I taslr mjjltasr to » r= mbri u jrc?»rlr 
feo-'clt a » CitiJ Ccc-t Vtrmsar tirrr u to '■aJ 
CmswCo'-rt t»' ~t jzT-j&cisja tot-T iu DriitTii 

IlVT’tJ »B r llRitn Krm 

[LL.E..lCal(x. 123. 21 XT E, 473 
100 Etllt agrii-st *g*rt *tt *«- 

ecunj— 1 d*r m-W it fie 

— Hn-tJ » tilslliu r»4 hr 
for tit dt’i m «p o' tr-aa mtnui* r»P"’ ar J 
dcm=*«c*a, for ms uxc-at c r bi* mjraor m-S. ra 
Mu. «* i«<« - ' r f AO u liiBua fif flU 
IVrl mi of t rat nr ny-.it i ij« Sc»3 Ci-y 
Cost. i> 1 list (p-urm'lt to ijn-il ajyr»' 1 

he Erm biTur EciCianeii r Jot Pr*. 1 ?* 
Dm'JJ . . S C L. E, 17 


( ) Atlli 

10L-- Dttj^ra oaiwird-jrW 

«/rj* »' » ms**y» «ad ro'tt. — ICira it r- l ’ty*«. 
a ■'■ «' « I«ri “ ** -O i*» eut« ui li'-r 
<"¥*•*» - r » Cetrt e* «a.»!l f> m,io rj.ru! 
*n »1 ^ to te* Buk Cisrt it tit letTt* 

«* »i tr&srj OtH Omrt o T«jy rt e' r;<h *»vri- 

Bisr » Niniu sur 

14B.L.R, Ap, 62-13 W.E, 233 

102. — Balt oa »W3-d— Jnnf droN 

tm f nfl »r"wi act tri.ltm n^ii->in«' 

CwrCnrl-J^ XTJJ/.//‘(l a ff^-Cd£ 
tr , «'rel to a-* Sra~oa diptu litr«s lira rr~v-f- 
T~f lit jm.- .m c' ti«.r f itltr-ml taiato. Tltamaid 
imt a k-t t' Eirs »»r <?rf It a to S, 

tU **’ * i>fi ««IS «* I* dtmh 

iilk'jaM; n aSsaH Cat» C«~ Etli Ou! » 
lU fa wnn tit «a»ty dat tV<- ttr a.uri mU 

J" }~^ T ‘* n '«=»a Cmam-Ccn.-, a.d ti.t 

» S'. Art XX1JI o' IVj, story ' to dii irt Ura 
»I.ci!afpal 6»nx«mi, EiaSnu 

[7 IT. T, 157 


W> CctTut 
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lo t» T <*Err 
,5^” * y dir Esin a ksVk* ,i 
v» ato, « TOiud'.v, a sSaT-r^ 
All Aati;. , oanuW . 10 XT. 70 
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SPECIAL OB KECOSD APPEAL 

— rsafituf. 

t SEADL CACTE COCET SPIT^ 

•ah rti »!!*«. a mi fell tilt ti-t w r •‘'l* 
lrcn f l4 «-<W tit Laima “f*aia tor omijdvCrV 
• oetiart" fci Art Xlef I c 3. v <■..». iHiu.- lint'ixi 
rv!/* 1/; XXIII of J*6L k. 27, » alpnl 

nn'l ttA E t Jco.'U KifttcirEct r T rttoo 
Mn'm - . . 20X7.E.4 

10 5-— Sait cn lap! »d jwatrirt— 


Pr rrcd.rr C<^,. J^*7 a .< »aa tb* 

t* p s=ta* if a irmoii. II lad Iia fun^j<f 1 asex 
a-1 C u! etlm o' lit rren- sz C rut A ar-I 
La Jib’’; t aii.iz omjW msA ra^tei, to tif 
tjt ittoa of tiro- naaimmlolinx SI tciu *f !1* 
aaenly ft!«) to par may trt! n najrrt «' Ptl 
err- pt**=> ^ iftitMd * ro‘ *p»*s*t tt-te 

(ills; C *•>! ti» ttiar LJim tf tk C tan 
ibrt ArfmAart* to tlr m »t to rwytrr t-» na of 
PtlfAait^na r d-« to In afto aml"^: 
mil pj< ilnJirtara. rtbSs z aJ *<E (lr ain't «f 
lb ml of tV> II tvbaitoalxl tit C l‘5il lUJT* 
LAlttm mtrt aa'alnl mt tlac tit aiait ariuA It KtS 
i u tualT wtT» nuw to r>ti J at y-pstra tf » 
I »-->» a \»1 Be i tint tit (iftl itotrf oa UlfBl 
tce'Tvrt ca tin fv — o' B «sd in £us2j te r** 45 
limit tt-tionltAirra miattifr. xym tolars ** 

mrroeit.altallmrjtmrtoV'daf to tirto.orf tii^ 
dhtmI ma tir total mireorA n;lt to l* xm>iryl 
B tot n.Vil did wt OfM l 53% tit rl n* 
nrx with B.lit l»Tr Irro V««y;it am m c rul! C K» 
Oct. asd tit-, 'try tit jits'* to! w rwi* « 
a»«»d»pral totit llasi Cmrt m>tor».lH! tftio 
Colt of CiU Prortda-t ll*l» «Krt • D««» 
EOT i LL.Ii.eCaU3,2S4:7C.L.E,M 

100 fWnrfJrf flX 

19 W-futlJ Comtt C**r1 A~‘ (XI 
t*Z**-5>.r f— P«‘»> rrm/-/»^' l t.f tryVit* - 7 >t 
jjm.f m jntkoT □ tin— ton c' m rata rjir 
i-U-fit • nit ia a i-'crul'l Cpsit to tytorftrrt 
ilt difndait, a f«a»r ld!i? of tit jatu rA» 
ua tf eaf »l*ti ill to) im wspEd to pj 
to tit aaucdir for mt alxi tod mtcntd Ait 
to tit da» e' In prrton. Tit Ka»J p™ •* 
fU.aU m drrrtt. wliti. inmr.m afpal to tit 
IhitnrtJafci nautnud OaifmlMltolun 
Cort. — I!AJ tint, uatBET It* mi to b fc>*r* l f 
dtijr tf may tijrrm rrtxume, it mi trf tf*tiob 
iy m Cr-Tt cf ‘Trmn Cmsars mad to aJTtmJ m— 
ti cyfttrEt Jij'itfWi'w 

r..: ritm/im. £- r.i.rf'J' r 
P, ATT, d«t=ir«mitd Coin !i!if waiiza to* 
ITMicaari «a.O mad TO cf tit C«tTVl Wal* 
on n'ltla mCesrtrf c riE faun eaArr «-8 <® 
Art XI «<1‘65. yofl Fr..*t • A.y Aoi» T •*- 
J ^It, Cf. angl'd- Kti7W Eujcnfi Cs(T»- 
irnn i. Gom Vosn Ggn r Hun 

fl.L. It, 25 Calc, 653 
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l S«-f«H o/timd aim a/AJmaa a/I'f « « 
few tutrmdtd i» /itlrr, *W ety«.i*3 V If o«-‘ 
Coma# Ct^f-E«mdm for- i«d<,Vy tf 
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SPECIAL OB SECOND APPEAL 

— continued 

A. SMALL CAUSE COUltT SUITS — continued, 
of liriny father. — In a suit upon a bond executed by 
a Hindu, the plaintiff made the debtor’s sons defen- 
dants along with their father, and adccrce was passed 
against the father and sons jointly for pnvment of 
the debt. Retd by the bull Bench that the suit as 
against the sons was not a suit of the nature cogniz- 
able in a Court of Small Causes within the meaning 
of s 5SC of the Code of Cnil Procedure. Reid 
further bv the Divisional Bench that the decreo 
against the eons was bad. Nabasingita r. Scbha 

[I. L. K., 12 Mad., 139 

108. - — Cixal Procedure 

Code, s 5S6 — Provincial Small Cause Courts Jet. 
sch. II, art. H — Suit relating to contract — Con- 
tract Act, s. 69 — Suit for contribution— Joint pro- 
perty.— Lands of which part belongs to the plaintiffs 
and part to the defendant were comprised in a pnttali 
which ran in the names of the plaintiffs and another. 
The defendant’s share of the assessment fell into 
atTear, and was collected from the plaintiffs, who now 
sued to recover ft200, being tho amount so paid, 
together with interest. Reid the Euit was of a nature 
cognizable by a Court of Small Causes, and therefore 
no second appeal lay. XashnoKamini Chondhram 

Gopi Mo/iun Ghosc Razra, I. L. S. 15 Calc., 
653, followed. SitmrASA r. Sivakoeexdb 

CL L. B., 12 Mad., 849 

(e) CovTBnnmoir. 

109. Suit for contribution for 

revenue paid to save estate. — A claim for 
money below HSOO paid ns revenue by one partner 
in an estate on account of another, in order to sue 
the whole estate from sale, arises under an implied 
contract between them, and therefore is cognizable 
by a Small Cause Court No special appeal Inj in 
such a case under s 27, Act XXIII of 18G1. Rah 
Mojcet Dossia t\ Peaeee Mobttk Mozooiibab 

[8 TV. B., 325 

(/) CUSTOMAUY PaTMEXT. 

110. Suit by zamindar against 

pntnidar for dak. expenses — Act XX 111 of 
1861, s. 27 . — A case in which a zamindar sues a 
patnidar for <11 h expenses, according to his patni 
jumma, is of a nature cognizable by n Coart of Small 
Causes , and as such, by s. 27, Act XXIII of 1861, no 
special appeal will he. Dhebaj JTahtab CiiGh'B 
Bahaboob v Ea:diia Bxaobe CnowDimr 

[8 TV. B„ 617 

Ebseike r. TErnocrtne Chattebjee 

[8 W. B., 518 

(y) Damages. 

HI. Suit for damages — Damages 

to moveable or immot cable property. — No special 
appeal bee in a suit for damages below- R500, 
whether the damages are on account of moveable 
orimmove-vble propeitj. Beeemjck LabljUaiitoon 
v. Rung Laei Mahtoon . . 11 TV. B., 388 


SPECIAL OB 
— continued. 

4. SMALL CAUSE COURT SUITS — continued. 

112. Suit where claim for dam- 

ages exceeds 1 500, but decree is given for 
less than R500— Ait AXU1 of JS61, s. 27.— 
Where the damages elaimul in a suit exceeded R500, 
and the Court gave the plaintiff hss than HSOO 
damages,— Retd that tho : i_ - lit of appeal was not 
taken away bj Act Will of 1SG1, s 27. Neeb- 
iioxee Srxon Dno r Gotim toabt A Co 

[llnd Jur , N S , 3.6 : 6 TV. B., 152 

113. Suit for damagesfor illegal 

arrest — Proceedings in creation of decree against 
surety . — A decree-holder having taken out execution, 
tho judgment-debtor paid a sum of money in satis- 
faction of the decree, and got a ounty to execute a 
security -bond on his beh vlf. The decree-holder 
thereupon took- ont prccudmjs undir s 204, Act 
Y1I1 of 1859, bad the suritv arrested, and realized 
from him the amount dm under the decree The 
snrety then brought an action to recover damages for 
illegal arrest, the sum claimrd not exceeding R500. 
Reid that the suit was cog nziblo by a Small Cause 
Court, and that under s. 27, Act Will of 183T, 
no appeal would lie Toobsee Raxt r. Nma> 
Kisiiobe Labi . . . .12 TY.B , 471 

124 . — __ suit for damages for 

assault — Absence of pecuniary inyun/.—Ro suit 
for damages occasioned by pu-onal injury will lie 
in tho Small Cause Courts, uul<s3 actual pecuniary 
loss has lesultcd from such injury to the plaintiff 
T\ hen there is no such pecuni irj lo-s, the suit for 
damnges will lie iu the ordinary Civ il Courts, and a 
special appeal will lie to the High Court, although 
the damages claimed are below U590 Ali Bukse 
v Sahib cddix 

[4 B. L B , A. C , 31; 12 TV. B, 477 
Raj Cuukdeb CnrcKERBUTxr r. Puxgeanitx 
Sbbhae Ceowbhbx . , .4 TV. K , 7 

115. — i Suit for damages for per- 

sonal injury — Actual priunina/ damage.— Tho 
plaintiff, in a suit for damages laid at H200, claimed 
R50 on account of medical expenses caused bv an 
assault committed bn him bj the defendants, H50 as 
the coats of a criminal prosiciition which he had 
brought against them, and HI' 0 for injury to his 
reputation and feelings. Held tint, inasmuch as 
part of the claim relutid to alleged actual pecuniary 
damage resulting from an alhged personal injury, 
the w hole suit nns, with reference to s 6, proviso (8), 
of the Mofussil Small Cause Courts Act (XI of 
1865), of the nature cognizable by a Court of Small 
Causes, and that, under s. S'vG of the Civil Procedure 
Code, no second appeal in such si.it w ould lie. G unya 
Raratn Roytro v. Gudadh i r Chotcdhn:, 13 W. R , 
431, referred to Jiwa Rah mxoii c 11 non a 

[LLE.10 All , 49 

118. Suit for money paid by 

unsuccessful claimant to attached property 
— Cinl Procedure Code, 18b I , s 246 — A snit for 
money paid bv an unsuccessful claimant, under 
z 24d, Act Ylll of 1SS9, in order to snv e from sale 

IS A 2 


rot,, r 
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SPECIAL OR SECOND APPEAL 
—eonUmmii. 

4. SMALL CAUSE COURT SUITS — ee»f»**«d 
hu shsre cl in «ta*e which bad been attached in 
eirrah ac »d-cree is :n walit* a salt for dim* per, 
,ad (th’ rsJne burp below HKO) is in the nstnr* 
of » ‘-null Canse Coart suit in which no »;*cul 
appeal wij lie Pocescittu Cnrum e Gor* 
SoOKDEB P15BIT . 18 W R , 283 

117 Suit to recover money at- 

Inched— /femoral cf attaelmeat o» <rro*jJ*l 
cljrehon to attarlmeol cf preptrlc. — C. * drrrr*. 
holder, alleging tbit K, » Lmbsrdsr of 1 viltsge, 
laid objected la the sttachmoit in hi* bindiof troney 
due »» profit* to the joilgmeut-dittor a ro-sharer, 
on the ground tbit he bid paid sueb money 10 the 
judgment-debtor before the attachment, bj muon 
whereof the attachment hid been removed, and 
that such objection w as d ibouest »nd wron-ful. 
inasmuch >■ inch money ni still in K’t buds ined 
K for the amront of inch moaer ind the costs of 
the ittiehmeot proceedings. Htll thst the nut 
mi one for damages and. tne amount claimed not 
eiceedmg RoOO one of the nstnre copriiable ini 
Court of Email Canirs, »nd consequently t second 
appeal in the suit would cot lie. KlUiB SlKOH 
c Cnrjret lab LL.lt, 6 AIL, 10 

118 , __ — Butt for money lent to re- 

deem mortgage — S«i//or rfawoyes a, *• letael 
efeootraet-Aet XXIIIcf JSKt *. 27 -Defendant 
borrowed 1 mm of money below ft SCO from the 
plaintiff, with a view to redeem a mortgage on con- 
dition that, after redemption, he would sell the pro- 
perty to the plaintiff II e did not, however redeem 
the property. Btld that plaintiff's salt to mover 
his does was one for damages a» upon a breach of 
contract in which, undcT a. 27, Art XX1U of tgCl, 
no special appeal would lie Kltnrxin, Msboxid 
w fruix Ailt 12T7.IL, 269 

110 — — — Smtfor damages for breach 

01 contract controlling terms of decree — > 0 

■penial appeal liea bant for damans for l reach 
of a mivste arrangement by which the part.ro agree 
to control tbs twma of a deerce, when tbe a mint 
is wi bin the jurudirtion of tbe 'mall Cause Court. 
Cutset Pbmad Doss r En«n«iTH Doss 

JW.IL, 1884, 348 

. ip° ' ' — ~ Emt f or dsmagea to crops 

by Inundation— Owtertoa t 0 eat load— Art XLII 
cf im • 3 -Under a 3 , Act XLII ef 1 m», . 
mut for damage* of anv kind below | <*.<, r ’ 
suit for damagro for rot cutting through a bund 
whereby jda ntilTs crops were destroyed in rouse- 
juenee of .ccumuLtion cf w,ter)w». ergmiaMebr a 
. mill Can ie Court, and eooieqnrntla. noth 
Aet 1X111 of l*m f ro spicial srpeal 
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SPECIAL^ 

A SMALL CALSE COURT SUIT5— eoV 

122 Suit for defamafeoa of 

character — Alt art of peetnsrs leyac.b -5s is 
for defamation of character, where there has I art 1<« 
any artnal p>ecnni*ry lots, were not und jr el J, 
a C Art XI cf 15C3, cognisable by tile S«Ij 
Cause Ccurte. and tbrrefore la sorb a snit J. ijmd 
appeal won! 1 lie under Act X T II I of 16fjl,l"- 
Lunu Cnixcaa Chtckbmtttt r. Mlliotu 

Chixska CnrceUBUTtr / 

(4 E Ia.IL.Ap., 60: 13Wl.a,llS 
123. — oflsceej ss'yow 

si ary damage . — Qaire — Before snltrs-vlthl 
css* of defamation of cbaraeler, is it oeeelsalj to 
presume that actual pecuniary damage has resit M 
Dartsio Doss Koosloo r horusn K ibises 
D ossil ..... 12 W IL. 372 


<nute sale of decree—^ rt XX l]J </ ns I ,% 

of ippi****** * rpf * 1 I,y BnafT *- 27 Art XXIII 
a *’E?6™ rer inadequate sale ef a deem. 
K*urc*osx* Tbikoob e Bunxwznr* Dcsa 

[5 TV.IL, 215 


124. - 


- Bull for mall dons prosoca 


tlon— .ffeesrs c/peewa.ary damage —Tbe defen- 
dant laid a tbarpe of assault against the p^ntS 
befere tbe 1' went rate, and tbe charge was hear! 1“ 
dumissei Tbe plaintiff then brought a suit for 
Aatnoprs eeessioned tohb reputation by tbe War and 
malm -ci eharye, laying tbe damages at P1 j 0| tut 

actual pecuniary loro In consequence cf tbe char-* 
.is alleged. Held that It wwa tut a suit ce^nua-Ie 
by tbe bmatl Cause Court, and therefore a spec* 1 
appeal sroall lie PuiwkbisbBS. LesEXU* e 
>tsu* Cww dumuri „ ... 

[4 B. L. IL, A. Q. 35 note: 10T7.IL.1I6 

.jticm .— The defendant charged the plaintu. with 
plotting to murder him and tbe case came before the 
Magistrate and wse di«mis»ed. The plaintiff t#** 
sued in tbe Munsif’e Court for damages ou e”** 1 ’" 
of tbe injury " to bis reputation and pain of bodr and 
mind” eousrd by tbe mal icons rrosr ention, and law 
the damages at R1(0 A speeul appeal to the Eig“ 
Court was dramuard on tbe ground that it was a suit 
cognisable by a ‘-mall Cause Court. JSirii* Chaw 
Rots Bajxabt J»Ath Missis 

t4 B. L. A. O, S3 note 

120.- Suit for damages for loes of 

reputation and business —A suit frr damages 
Dot exceeding UCCO on account partly for injury 
reputation su d partly for 1 cm In fca»inr*s and prv~ 
f<ss»nal poitlrn was held to crjne within the D*” 
visions of a 6, Art XI ef JSG. , and was set ope® 
to special appeal Bworo Sc ok ten I , nir°''*’* 
* Eshas Cursor* Dot . . IB'W.IL. 

127 Bull for money paid as yen* 

to save estate fioro isle— Enjmc*d ?**", 

trier* reaf lad /era elriadf paid— Art XSJJr V 
I-AI. s 27- Art AIO »«.5, «- C-Aet X */£&’ 
m 23. ef 2 —The plaintiff the 1 oId<r«/»r«tmtatuia, 
by anarrangsmint with the drf.ndsnta bis n*®| 
dar« paid theGosernmsni reiftiue and the 
Uafcr tie v.ar 18-4 and tl en ten t.r» d the balaure 
cf the rent for that year t,* tbe defendants, tut W 
refused to script it ; and be therefore defouirdK 
m the Mutual’* Court to accordance with s, " 



( 8729 ) 


DIGEST OF CASES. 


( 8730 ) 


SPECIAL OK. SECOND APPEAL 

— continued. 

4. SMALL CAUSE COURT SUITS — continued. 

of Bengal Act VIII of 1869, One of the defendants 
then took proceedings under Bengal Regulation VIII 
of 1819 to rccoi cr his share of the rent, and, notwith- 
standing the pretest of the plaintiff that the rent had 
been already paid, obtained an order for the sale of 
the tenure, and to preicnt the sale the plaintiff had 
to pay the snm claimed for rent. In a suit brought 
to rccoi cr th it am mut with interest, — Held it was a 
suit cognizable by a Court of Small Causes under 
b. 6 of Act XI of 186"i, and tberefoie a special 
appeal was barred by s. 27, Act XXIII of 1861. 
It was not a suit for " damages on account of illegal 
exaction of rent” within the meaning of cl. 2, 
s. 23 of Act X of 1859. Kbisuna Kishobe Sbajxa 
r. BlBESHtm Mozoojidak 

[L L. R, 4 Calc., 695 : 3 C. L. R, 177 

128. * Suit for payments made on 

account of rent — Itefusal to allomfor such pay- 
ment* in rent account. — A suit to rccoi cr certain cash 
nnd the value of certain grain which the defendants 
had persuaded the plaintiff to pay them, engaging 
that the lambardnr would nlbw the same in his ac- 
count (ns part payment of rent), hut which the lam- 
hardar refused to do, is practically a suit for damages, 
and, the amount in question being cognizable by a 
Small Cause Court, no special appeal can be enter- 
tained. Yacooii Ah r. Kooeu Sisgh 

(2 IN'. "W., Ill 

v 129. — Suit to recover a share of 

malikana— Jet XX 11 1 of iSbl, s. S '. — A suit lo 
tccoi cr a share of malikana, w liich the defendant had 
realized from the Collector, is a suit for rccoi cry of a 
sum of money which has been taken away by the 
defendants to the damage of the plaintiff, and is 
therefore cognizable by the Small Cause Court ; and 
under s. 27, Act XXIII of 1861, no special appeal 
lies from a judgment i nssed in appeal in such a suit. 
Las mania Dema r. Maboiimbd Hatezuioa 

[3B. L.R., Ap., 98 

S. C. Rasmonbe Debia r. Mahomed Havezooleati 

[12 W. R„ 29 

130. — — Suit for profits of land 

—Provincial Small Cause Court* Act (IX of 1837J, 
sch. II, cl. 31 Civil Procedure Code, *. 586. — The 
plaintiff sned on the Small Cause side of a Subordi- 
nate Court before the Provincial Small Cause Courts 
Act, 18S7, came into operation, to recover with in- 
terest from the dato of suit F!5 0, the value of 
crops alleged to liaie been illegally carried away by 
the defendant, while the plaintiff was in possession. 
The defendant raised a plea to tho jurisdiction of 
the Court, and the Judge, without recording any 
decision on its i nlidity, directed that the plaint be 
presented on the regular side of the Court for the 
reason that it raised questions of complexity. It was 
so presented after the aboi e Act had come into oper- 
ation. The plaintiff obtained a decree, which was 
icversed on appeal. A petition of second appeal was 
presented by the plaintiff. The defendant objected 
that no second appeal lay under the Civil Procedure 


SPJ3CIAL OR SECOND APPEAL 

— -continued. 

4 SMALL CAUSE COURT SUITS —continued. 
Code, e 586. Held that the objection should pre- 
vail, since the suit wa3 not excepted from the juris* 
diction of tho Small Causo Court under the Provincial 
Small Cause Courts Act of 1837. Annamalai rt. 
StraUAitANA-AN . . I. L. R., 15 Mad., 298 


(A) Debts. 

13l Suit for division of debt due 

to estate of deceased — Held that a suit for divi- 
sion of debts due to the deceased’s estate (the sum 
being ascertained) was cognizable by a Small Cause 
Court, and no special appeal lay to tbe High Court. 
OoDfeyxA f. Go pas . . .2 Agra, 234 


(i) Deceabatoev Decbee. 

132. Suit to Lave property 

made over to plaintiff on an adjusted 
account.-— lVhere, on an adjusted account between 
tw o parties, one claims “from tho other some money 
and Some grain which are shown to be dne to him and 
nshfi in effect that they may be made over to him, tho 
smt ig not a suit for declaratory decree, and a special 
appcgl does not lie in such a suit to the H'gh Court 
undei- s. 27, Act XXIII of 1861. Bazar. o bison r. 
Bam SimrrN I, alt. . . 25 W. R, 234 


tj ) Decbee. 

131), Deeres for land under a 

compromise) in a suit cognizable by a Small 
Cause Court -Act XMU of lS61,s. 27.— In a 
Buit for recoiery of n sum of money below 8500, the 
parties entered into a coinpro mse, whereby the 
defendant made oi er a certain piece of land in lien of 
the m on py claimed, and a decreo was passed accord- 
ingly, In execution of the decree, disputes arose 
betwe cn the parties. Upon special appeal by tho 
judgment-debtor to the High Court — Heltl that 
under s. 27, Act XXI11 of 1861, no special appeal 
lay to the High Court, Taian Bibi r. Tenh Bibi 
[ 6 B. L. R, Ap., 83: 15 W. R, 65 


(£) Immoveable Peopebts:. 

134, Suit for kattubadi and 

kamam’s emoluments — Civil Procedure Code 
(1882), s. 5S6 —Provincial Small Came Courts Act 
(IX of 1887), sch. I, art. 13 .— Where plaintiff sued 
for arrears of kattubadi and karnam’s emoluments, 
the i nine of tho snit being leas than H509, — Held 
that kattubadi and harnnm’s emoluments are neither 
a change on, nor interest in, immove iblc property, and 
that no second appeal lay. Mcllapudi Bala- 
KBISIUfAXTA r. VeNKATANABASIMHA APPA RAM 

[I. L, R, 19 Mad., 329 

See VenkAtabAMA Doss r. Mahabajah op 

Yiziakagbam . . 17 L. R, 19 Mad., 103 
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SPECIAL OH SECOND APPEAL 

—eotltnt'd 

4 SMALL CAU^p CO CRT SCITS-eoa/.awai 
(/) M»!TTrXi»C*. 

135 Suit by widow for main 

tcnanco-de' 1 Tin ./ iSCI, , S7.-K Hindu 
widow wh" bsd hi ('ll at \ por-ed by her father in -law 
sftir bin death reed Li. eldest to n for maintenance 
andoVainrd ad.ir * for MW notwltha»andm|r the 
defendant ao 1 j etion tl at. bring onr of tbrrr brotheri 
who Inherit! d tin Ir father a .Hate hr waa rot arlely 
l*ble for tie nuuntinanre cldmed ITtlJ that, aa 
thia w a '‘mill Cam- Court anit. an appeal did not 
He. Ramciiasoxa Dmnrr r Satitbibai 

[4 Bom, A. C., 73 

JtTDAl so st Babchhod Jtcui t I!f«A Mrwt 

[4 Born., A C., 75 


(m) Uiui Ficnn 

. Suit for meant) profits — 
Jet XTIII of IfOI . ?7-R«i/ uaftr K5DO — A 
. n™,, rtc ‘ V T ’ o( " f * ni ' P p «*■ amountin' 
to BMW) i. eognl/A [,* by a Conrt of Smalt Canara 
A ipraal app at therefore dora ro* hr in aueb a anit 
Kasaai Saiharah r OortxD Oaartn 

[8 Bom, A. C„ 06 

J ffyxwwp.,. 

?, u !i " i m Tl* Conrt ^ 111,3 f0T mt,n * 

£"*«»«««* 1 y lhe ^‘I'Can, Conrt iuK 
Pr au D»ai r Uraxatii lioonun 
v>o [2B L N..13-10W. E.375 
*»«H Ca.„ Court € Art (,X of .for?' * V 'ri 

.S' 

bron-ht a amt la the Min.iPp r on rt f th ***"*•"»■» 

Co.rt, ..ifcto.ZS ' l » ; a.» 

139 *- 1* E, 18 Calc, 316 

«-.7i ic/JVi «■« «- 


SPECIAL OR SECOND APPEAL 
- — eomhontd 

4. SMALT. CAUSE COURT SUITS -eonfiawd. 

140. — Pro UtUl 

Sm«n C«a** Coorh Ari (IX of 1SS7), ad //. 
art St— Suit for mtmt profit «»der A’5O0 — Ctrl 
Frertdtr* Ca&t (Arl XS V of I'^i ), 1 J- id —A put 
for rarana preflti ia rajnUable in Courta of Fs»lJ 
Cinara wbrrr the ratnanf tlia enbjert-ntaiter In d 1 -*- 
pnta it Ida than i'&W and art. 31 of arh. It ef 
the I’minrial Small Cacao Court a Art don tat 
apply thereto Seeh a anit f alia within tbeproti- 
aiona of a. S*W of the Cltil Procedure Code, a-d to 
artrnd appeal lira from a drrialoq fa it Sr*BA0ntf 
ArtA* r. KmuniiiiiAt 

[I, L. IL, 22 Mad, 1W 
LlSOATTA ATTArABP r. SfAlUSAUrtri A*ta 
tabc . . L L. IL, 22 Mad., 106 note 


(■) Moxer. 

14L - — Suit for money hud end 

received for the piatntHTa use — f, a mrrt- 
paerr the mortpig- haring hern forrfloard, tard 
I), tha mortragor, for j<aku 00 of thr morl/aArd 
property and o'talnrd aderrrr for pcriraion Ihrrfot 
He nUixjurntly agrtrd wi'h D to aormtder tha 
m rtgaied property to him. if be depwited the m-it- 
page money !o Conrt by a ipecif ed day. T> Umowfd 
the money for tbia parpoae by Dirana of a «ndi! onal 
aaieof the property to /, and drpnaited it in Court. 
The depcait .waa Jnaiir after the a pr rifled .lay, and I 
ronarqnmtly C took potaraaion of the property. 
Die money d-poaited by 1) mnalned la dfpoitt, and, 
wiiiie lb-re, C canard it to be attached m eieention 
of a money decree ha heiJ apunat D. and it ww 
paid to him. A thereupon eon! C in the MunitTe 
Conrt to rerorer enrh money, which amounted to 
H330 /hid that thr anit moat be regarded iiene 
for money hid and reccired by the defendant for tfc* 
tiar of tbe plaintiff, and waa tlier. fore one eortiAiUe 
In a Conrt of Small Canara. Lacumaw P«A«Aoe- 
Chaumi Iji . . I, L. IL, 4 AIL, B 

Collector or Cawvtcpbe r Kwabi 

JI.L. It, 4 AIL 19 

142 — Bult to raeorer purehaso- 
monsy — Aet XX III ef H6t. • 27.—Jltld tW 
tbe amt to rerorer R200 paid in reaped of the pnr- 
thaae of land wbirli waa not completed waa a *oH Cl 
the deamption rognuable by the Small Canee Court, 
and a a per i»l appeal would not lie h noon Currr> 
r IIazareb Lall ... 1 Agra, 275 

143 Suit for money paid as «*• 

ceas of rent— la a tail for recvrnj of » mo 
mnoey leat thin RSOO, aa money paid in eirraa of 
rent due — Beld that, the anit being eognbahla hy 
the Conrt of Small Canara under a C. Art AI of 
18C5 no apcrlil appeal lay tothe High Conrt. Fra 
Sabata Snxtrx. r Hiscjlaxdiia Ipbabaa 

[2B.L.B.A.C, 173 

S C, Burs Scbatb Sooroot r. Bam Ctrriror* 
Joosbaj 11 W. SO 
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•SPECIAL OR BE COED APPEAL 

— continued. 

4. SMALL CAUSE COURT SUITS — continued. 

144. Suit for money illegally 

levied on land— Art X of P76, r. J5— Civil 
Procedure Code, 1876, s. 5S6. — The plaintiff sued to 
recover from the defendant R71 3-3, alleging that 
the defendant had illegally levied the money on the 
plaintiff’s land on account of enhanced summary 
settlement and local fund ccss The defendant, being 
a minor, was represented b\ the Collector as his 
administrator. The Assistant Judge who tried the 
-suit awarded the plaintiff’s claim. The District 
Judge, on appeal, reduced the amount of the plain- 
tiff’s claim to K36-4-P, but upheld the decree of the 
.first Court in other respects. The defendant there- 
upon filed a second appeal in the High Court. Held 
that under the Civil Procedure Code (Act X of 1877), 
s. 5S6, no second appeal lay, ns the suit was one 
cognizable by a Small Louse Court Act X of 1876, 
e. 15, ratio v cs suits to w Inch the Collector is a party 
fiom the jurisdiction of the Small Cause Court ; hut 
the nature of the suit remains nnaltered. Musa 
Mita Saheb v. Guxaac H use ik 

[I. L. B., 7 Bom., 100 

145. Sait by lessee for refund 

of revenue — Contract to refund excess. - In a suit 
by a lessee upon a contract for a refund of excess 
revenue remitted by Government, a special appeal is 
not admissible if the amount claimed be under itoOO. 
White r. TinroRA suxkub Moorebjee 

[W. R„ 1864, 297 

148. Sait to recover money 

paid in excess of share of profits of land. — 
A suit to ri covet from the defendant R235, paid to 
him in excess of his share of the profits of ceitain 
lands, is eoguizable iu the Small Causo Court, aud 
consequently no special appeal will lie in such a case 
under s. 27, Act XXII l of 1861. Joixabaix Maxjee 
v. Muddoosoodbh Gobait . 2 TV. R., 134 

147. Suit for recovery of money 

stolen from Court — Suit against Goiernment . — 
A sum a of moucj was stolen from the Judge’s Court 
of Tippcra while A was the Nazir. A paid the 
amount to Government, anddiod leaving S his heir. 
S sued Gov eniment for recov cry of the amount paid 
"by A on the ground that, as there was no negligence 
ol 'A and as the amount was under the custody of 
the guards of Government at the time of the theft, 
A was not responsible for the loss thereof. Held 
the suit was cognizable by a Small Cause Court, aud 
therefore, under s. 27, Act XXIII of 1861, no special 
appeal laj to the High Conrt. CoMECrOE of 
Times a o. Maeizukxissa Bibee 

[4 B. L. R., Ap., 48 

(o) Mortgage. 

Suit to recover debt charged 

on immoveable property — Act XXIII of 1861, 
27.— A salt brought to enforce a debt or demand 
not exceeding H 500 which is secured upon, and must 
inlaw be primarily satisfied out of immoveable pro- 
perty, is not a suit of a nature cognizable ia Courts 


SPECIAL OR SECOND APPEAL 

— continued. 

4. SMALL CAUSE COURT SUITS— continued. 
of Small Causes under s. 27 of Act XXIII of 1861, 
so as to exclude a right to special appeal. This is so, 
though the plaint on the face of it seeks recov cry in 
the aitemativ e, either from the mortgagor personally, 
or from the mortgaged property. Atmabaii ~Bam vi 
Kag.ii r. Sadashiv Ham JI aha jam . 2 Bom., 1 

149. Suit for enforcement of 

hypothecation against moveable property — 
Act XI of 1665, s. 6.— A suit by the assignee of 
a registered mortgage-bond hypothecating, certain 
crops to enforce the hypothecation is not a Small 
Cause Court suit within the meaning of s. 6 of 
Act XI of 1865, in which a second appeal would 
ho barred by s. 5s6 of the Civil Procedure Code. 
Suraypal Singh v. Jairatngtr, I. L. It., 7 All., SS5 
followed, j Sam (r opal Shah v. Pan Oopal Shah , 
9 W. P., 136, and Appavu J’tllni v. Sul at pa 
Mttpuen, 2 Mad., 47, referred to Kama Peasad 
c. Chakdak Sixgh . . L L. R., 10 AH., 20 


(p) MoVEABlEtPltOPEKTr. 

150. Suit for price of personal 

property sold — Suit bp co-sharer. - A suit lies in 
a Small Cause Court by a co-sharer to recov cr the 
price of a sharo of personal property alienated by 
auotlier co-sbarer. Raduakath Shaha i Kaviee- 
kee Sookderee Ddsseb . . 2 TV. R., 37 

151. Suit for materials of hut, 

or their value— Act XXIII of 1861, s. 27.— A 
suit for the materials of a hut, in which the plaintiff 
sought for a decree to break up and remov c them, or 
to obtaiu their value (K29), was held to boa case 
cognizable by a Small Cause Court under Act XI 
of 1865, s. 6, and tliereforo no special appeal w ould he. 
Hashes Cuvxder Dctt r. Judooaath Chuceeb- 
e trail- 10 TV. R., 29 

152. Suit to recover possession 

of share of a boat —Act XXIII of 1861, s. 27 

A suit to recover possession of a share of a boat by 
establishment of the plaintiffs’ right is a suit for 
personal property within the meaning of Act XI of 
1865, s. 6, and therefore no special appeallics in such 
a case under Act XXIII of 1861, s. .7. Mabohed 
Azeu Biioosah v. Mahomed 80meb 

[21 TV. R., 413 

153. — — — Suit for the value of trees 

and fish — Trees destroyed by defendant. — A suit 
to recover the value of a tree destrojed bv the 
defendants and for the value of fish taken from the 
plaintiff’s tank (the claim being under ft 503) is a suit 
cognizable by a Small C mse Court, and no special 
appeal lies to the High Court. Scjjad Ail r. 
Bholabam . . . . 5 K. TV., 24 

154. Suit for recovery of value 

of fruit from trees. — Where a suit was brought 
for the recovery of the value of the fruit of certain 
mango trees alleged to have been misappropriated by 
the defendants, — Held that, ns the suit was of the 
nature of a suit cognizable by Courts of Small Causes, 
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4 SMALL CAUSE COURT SUITS— 
a special appeal would not lie SniKi’tCSD e J»csi>- 

XOOS UB 

[3 Agra, 290- Agra, P.B„ Ed. 1874,153 

155 Suit for value of euga r mill. 

— A stone sugar null la notnllc property, and a aolt 
for the valne of it, If under 1(5(0, miU lie in the 
Small Came Court No special appeal Tea therefore 
in euch a emt ntrBMVsaiiSinon r. AthciSrcoii 
[4 IT. W, 15 

160 .... — Balt by widow to recover 

personal property or its value taken from 
deceased— Act XX 111 oj 1S6I. t 27— The widow 
and hcucil of a deceased perion sued the dcfendanti 
to recover personal property, rained at R200 sal I to 
lave been taken by them from decerned In hi i life, 
time JleJd tliat a special apnea) waa barred hr 
*. 27, Act XXIII nf 1861 Kanni Be'ti e Run 
sax Even 2RL.R, Ap, 23 : II 'W, K, 03 

(?) Psoras or Laud 

157 • — Suit to recover a certain 

eum on account of a share In property— C,rtl 
IWrf.,. Cod' aw J, SS9—1 river fur orconol 
— Qteilton of hilt — Plaintiff* med to reeorer, on 
account of the r share in the prodnee of ecrtain dhar* 
and k hot i properties H339.lt 2, or any other mm 
which might be found doe to them on taking account 
from the defendant, who *u the managing khot. 
The defendant denied tbo plaintiffs’ right to the pro- 
dare of some el the propertie*. The tint Court and 
the Court of appeal found that the amount dne to 
*“ 1(74 14 : 1L On »erond appeal ,— Held 
that the *uit *ii a Small Came Court Suit, and no 
5”! , p ,„i i,, , L . 

of titlo am ng doe* not prevent a *uit beln™ cicml 
C °? rt of Small Came*. By merely a* king 
o fcr ,* n ‘ ccoant rf the profit. . m* 
cognirabl. by a Small Can*. Court cannot be com 
verted into one of » different nature Nabatax 
Bbaskbb r Baiaji Bamui *abatax 

(L L. B„ 21 Bom, 248 

W Best 

swSS-S- 

EAKCHATOBA ItAQBClfATH * ABAJI BIB RAWTA 

lKO [8 Bom, A.C.12 

St«“ ~ >'■ '1 « -ah xzmuTn T,’ x £ n 

rtS’rsrs's"'”'" xvii 


BPECIAL OH SECOND APPEAL 

— roaf lasted, 

4 S5IALL CAUSE COURT 8UITS-«e#/i**«£ 
tbi* nature KmsnsiBAT ItAVCnAKCBA r Mum 
srv Sataji .... 11 Bom, 106 

180 Saif if «» 

oasigaee of arreare of r*»l after /ley fait i*', 
trhtther eogn ruffe In He Small Cove C<«r/— 
Bengal Tenant# Art (rill of ISSSJ.e S.rit B— 
Trottoeml Small Came Cerartt Jet set. 11, or! > 
—Held hy the Full Bench (Bambiii, J„ dissenting) 
that a iuit hrougl t by an aji gnee of srrmri ct rent, 
aft. r II ey fell dne, lor the recovery of the amount 
dne, iaa.nit for rent, and therefore rzeepted fremtbj 
cognizance of the Court of Small C-anses and a leeflol 
appeal therefore Ilea In auch a amt S»t»s Cm 
»h» Boss * Kicinx Kazi 

[I.L.H-, 27 Calc.,827 
4 C W. N , 357 


181. _ 


- Suit for arreec* 


of r rot Ironght iv aeeignee of landlord — A aecoiui 
appeal lie* in a »uit brought by an as-lgnee of srresrs 

of rent from the landlord. Mobevdba AatkRaia 

XAbze e K OIL abh CnAVDBA Oooba 

* (4 C. XV. N, 605 

102. Suit for samlndarl ee*»— 

Suit for pa vmeol form of land— Art XXJ1I 
of lset, a 27 -Where the plaintiff cLtmrd a sum el 
mrney n niter the came of a lamlndarl cess, but In 
point of fact what waa claimed »“ elaimed on 
account of the u«e cf land —Held that eueh a wa 
» a* a auit of a nature cognizable by a Small Came 
Court under a C Act XI of lb6S, and that a .proid 
appeal would not lie Burnoo Chowbev * Oho<» 
Iait 4 N W, 56 

103. fiuit for Government assess- 

ment and local fund ceas-Sai/ for or, met of 
reel — The defendant executed to the plaintiff In 1817 
amulgeri laluliat (i * , one kabuliat eorrespo dnj 
to a Iraie at a filed rental) agreeing to pay to the 
plaintiff R1EO annually At the date of the *ie«” 
tion of the nrolgenl the Government aa»ea«r*nt wa* 
HSG-8 0 but In 1872 it wai ml aneed to RII9 80. 
and a local fund cm ■ f H4 t* O Impoaed In addition* 
The plaintiff aned the defendant to reeover from him 
the enhanced aateiiment and the eeaa. On appeal as 
objection waa taken that, the amount claimed by the 
plaintiff being lets than 11500, the emt wss cogni- 
zable by a Court of Small Cause*, and that therefore 
there waa no second appeal, lie Id that the *nit 
might be regarded a* one for arrear* of rent at an to* 
rr eased rate and as sneh, waa not cognizable “J 
a Court of Small Cause*. BabsheTO r VsxSATSS* 
buka . . . L L. B., 3 Bom, I 54 

104. Suita for rent— CicifiVweifsre 

Code fmSJ, e 653— Peon octal Small Came Cornell 
Act fIX of JK&7J, , 13 ech 11. art 8-‘ S»<te 
of the nature cog hi mitt i* Ccnrte of Smell Camel 
— A suit for the recovery of rent other than house* - 
rent doe* not become a suit of the nature cognizable 
In Courts of Small Came* within the meaning of 
a. 6tC of the Code of Civil Procedure because a Jniga 
of a Court of Small Cause* la* been inverted by the 
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— continued. 

4. SMALL CAUSE COURT SUITS — continued. 

Local Government iritis authority to exercise jurisdic- 
tion with respect thereto under s. 15 and sclt. II, 
art. 8, of the Provincial Small Cause Courts Act, 1837, 
A second appeal will lie in such a suit, though the 
amount or value of the subject-matter of the original 
suit does not exceed S5tO. Vkdachaia Mttdali r. 
R a mas ah i Raja . . L L. R., 22 Mad., 229 

186. — — Ciril Procedure 

Code, 18S2, s. 5SS — “ Suit of the nature cognisable in 
Courts of Small Causes’’ —Suit for rent other than 
house-rent — Second appeal . — A suit for the recovery 
of rent other than house-rent is a -suit of the natnre 
cognisable in Courts of Small Causes within the 
meaning of s. 5S6 of the Code of Civil Procedure, and 
no second appeal lies from a decision therein when 
the amount or value of the subject-matter of the 
original suit does not exceed five hundred rupees. 
So held (Sobeaukawa Attar, ,T., dissenting). 
Vedachala Mtidali V. Bamasnmi Bnjo, 1. A. It., 22 
Mad., 229, overruled. Soundaraw Attar r 
Sennia Naickan . L L. R., 23 Mad., 647 

106. Civil Procedure 

Code (Act XIV of 1882 J, s. 586 — Landlord and 
Tenant — Suit by tenant to recorer excess payments 
of rent — Bengal Tenancy Act (VIII of 1SS5J, s.144. 
— A suit between landlord and tenant for the recovery 
by the tenant of excess payments taken by the landlord 
in respect of the rent of the holding and not exceedin'; 
S5( 0 is a suit cognisable by the Small Cause Court, 
and under s. 586 of the Civil Procedure Code no 
second appeal lies. There is nothing in s. 144 of the 
Bengal Tenancy Act to override the provisions of 
s. 58G of the Civil Procedure Code, as it determines 
only the venue and lms no bearing upi u the natnre of 
the snit. Rango Rot alias livbO Lax. Rot r. 
Hoixowax . . L L, R,, 26 Calc., 842 

[4 C. W. N., 95 

187. Suit by land- 

lord ayyinst tenant for a certain sum payable by 
him out of the rent to a third person by assignment 
— Civil Procedure Code (18S2J, s. 5S6 — Suit for_ 
rent or for damages. - Meld (by the Full Bench) that' 
a, suit by a landlord against a tenant for a certain 
sum of money payable by him out of the rent to 
a third person under assignment is one for rent, and 
not for damages, and a second appeal lies therefore 
in such a case. Butnessur Bistcas v. lltirish Chun - 
der Bose, I. L, It., 11 Calc., 221, referred to. 
Mohabut Alt v. Mahomed Fahullah. 1 C. IV, X., 
455, Basakia Ku.waki Dedta r. Asnuroair Cnrc- 
klbuume . . . L L. R.. 27 Calc., 67 

[4C.W.B.,3 

(t) Stxcitic Performance. 

pgg, Suit for specific perform- 

ance of contract. — A e. it (valued at R5C0) for 
specific performance of a contract is not cognizable 
by a Small < ause Court, Consequently no special 
anneal will lie in such acase. XlLSANTli ScBKAtr r. 
BiLen Bashes . . . • 6W.R„322 


SPECIAL OR SECOND APPEAL 

— continued. 

4. SMALL CAUSE COURT SUITS — continued. 

(t) StTEETT. 

_ 189. — — — Suit to establish surety’s 

liability for rent — necessity to prove non-pay- 
ment by principal.— A suit to establish a surety’s 
liability on account of arrears of rent due from a 
patnidar where the non-payment of the rent by the 
patnidar would have to be established is not cogni- 
zable by a Small Cause Court ; and consequently a 
special appeal was not barred in such a case by s. 27, 
Act XXIII of 1861. Mahatab Chund Bahadoor 
v. Bbojonath Mitter . . .8 "W. R., Ill 

(u) Tax. 

170. suit for arrears of chow- 

kidari tax payable by patnidar under patni 
settlement — Bent — Bengal Tenancy Act (VIII 
of 18S5J, s. 3 (5J — Civil Procedure Code (18S2J, 
s. 5S6.—ln a suit for arrears of chonkidari tax pay - 
ablo by the patnidar under the patni settlement, the 
Court found that it was not an illegal c css, and 
could be legally recovered. Meld (upon the ob- 
jection of tbc respondents that, the suit being one of 
the natnro cognizable by a Small Cause Court and 
valued at less than R500, no second appeal would 
Ho under s. 5S6 of the Code of Civil Proccduro) 
that, as tho consideration for the payment of tho 
chowkidari tax was the occupation or the holding of 
the patni tenure, and as the pav ment wast . be made 
periodically to tbc zamindar by the patnidar, and 
the amount agreed to be paid was lawfully payable, 
it came within the definition of “rent” in the 
Bengal Tenancy Act, and therefore a second appeal' 
would lie. Dhernj Mahtab Chund Bahadoor v. 
Badha Benode Choicdhry, 8 JV. B„ 517 ; Mr shine 
v. Trilochun Chatteryee, 9 TV. It., 518 ; TVation 
Co. v. Sreehrislo Bhumic, I. L. B,, 21 Calc., 1. 2; 
Butnesser Biswas v. Murish Chunder Bose, 

I. L. B., 11 Calc., 221, referred to. Assanulla 
Khan Bahadur r. Tibtharashini 

[L L. K, 22 Calc., 680 

(r) Title, Question- of. 

171. Issues affecting proprie- 

tary rights —Act XXIII of 1861, s. 27.- The de- 
cision or order mentioned in s. 27 was confined to 
those d-crecs which, if made in a Small Cause Court, 
would be conclusively binding on the parties, and 
did not include a decree based UfOa nn issue affect- 
ing the proprietary relations between the. parties, 
which, if it had properly arisen incidentally in a suit 
brought in a Small Cause Court, could not then have 
been finallv concluded between the parties. Bnoor- 
n A it ain Sa’hoo v. Mahomed Hossein 

[4 W. R„, 80 

See ICisto Coomae Chowdhbt t-. anunpmotee 
‘Chovvdiip.ain . . .6 W. R„ Mie., 12S 

172. Question of title incident- 

ally raised. — When a suit is of a nature cognizable 
by s Small Cause Court, there is co right of special 
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— eoi/naei 

4 SMALL CAL'E COURT SUITS— fm’rntl 
appeal alttoo.b a q"eti*n of ti*le u bdlrauDj 
rata cd, the fining o' the Stn»U Came Court tot 
to-tlmive and tr. J for the parrots of that 
« t. ‘•-nr* Liu. ri*tn Griwic r Eax 
Eim Dsikj . 18 W. IL. 104 

173 . Question of title raised and 

tried - Set SXI1I cf mt, t 37 -ho apecial 
appeal he* «o the High Chart in a rs t coenuat’e br 
tit ‘-null C»a»e Court, a'tlxraph a qocitioa of ule 
to umaorrV le proper". * tiU been nurd a od trvd in 
the Court below Momsh Mitno r Piac 


SPEClAIi OR SECOND APPEAL 

4. SHALL C/»U~E CO GET SUITS-w*a'»*wt 
of I'd Kunra Carson Shaka. r.BrO«3 
MotnOuu .... 1TT.B,8S 

179 Bait Involving quest'ca of 

title -£■ if for tLiuaft *.— A tpcnal appeal ™ u - 
not to lie is a ew to- damage* fo* raiaf D ‘f n 3* 
aunppropmtol nodeT KJ*X> hj » -*•“ 

Cause Coart, cotwilhiDuding tbs" the <«♦ arc* re* 
a qnrrtxra of title H*oaxtcllas *. Ki*^ 0 ^ ?J 

EiX DtiJ. Oatoooit r Unto 


[I I*, IL, 2 Calo, 470 1C L.IL.33 ! 


174. Tailn'o of Appellate Court I c f trt „ eot lorm a»i 

to decide necessary question of titl»— t-i 1 XXJII tf tSSI. i 37 — A and for tie price e'tntt 
XXI 11 of 1551 t S~ —Where a qafetira o' lit’* j cjt down and rnnnrtd u not the leia a tail f« 4a»* 
"i»> m a ran of a nature tia e by a Small Caaae j t~<., | raIR the Court. ta crdtr to detcwnM vb*" 
Court, wL-eh m i* be dttcrrr tied bt'ore {lain iff * tier the plamUT u catrleil ai datasgr* to the T* 3* 
•can grt a deme aod tLe Wtr Appellate Coart ' orhu trcea, ha* to go into eriJence ai to wisiie 
fail* to determine i„ a .penal appeal u adsaiMe. they belong to the plai-Lff or cot. -orb a ttX » 
Bom Siren* r Seat ( kiwi no Dob of, eo-r,u».le by a Ccort of Small Caste* and ro tp«** 
BI~E -of JV, 3t IT t f 1. J*7, and | appeal will Ivn "bun Dux TrwiiT r. BrtttO 
Xtodt hmwar Bomtrff t Jitea Ckaojra finer. Ea* PtOTlS SrTJB . V7 B-, 1884, hfi% " 
Jtt I B L fi„A l, «l 10 IT JSO £+■ I , . . YYfn.f 

tm-t^bed. Picnoo EiMi •.Gtoaoo < srae Das* ! 18L xei J 

(15 W. IL. 658 , 1W1. a 37— Cltim ly ran.adoe fa r-eetef £*- 
__ 1 porfj-Soi'Of'o - A qnant tr of ref haticj 

**° . _ „ Inhere, in a rail ‘ rrortfred from the erreot of a toat, a pTJoo •** 

eo— 'iia.le by a Court o' Smafl Ca-vr. in trier to { le't on tie rarer back by the owner for the ntasa- 
determine the cjneatwaat mue between the t*rt;er. ' ,u» o' the at Dora, incladinz ant left aa “i** 
for the Court of appeal in the firrt | uamdari." «hieh the owner, of a te-hbetrt-S 
IcAanee tr drtentia. a qnealson of t.-tle to land 1 i,** earned a war In a anit tronzD by tW ftr™r 
" d ** lli S>Ldar fc, the iihJrf tW port« 

178 Qneshon of title decided bv ! r - n ’P , . T mt for til? ta 18 ' of moreable or TT* 


appeal a rpeeul appeal .□ He. 


tan »_ % I 162. Emt terr arrear* J* “'T, 

_ . * * ±JOT1 - 4 1 kann aHotrancc— Art XI of JS65, •- * ~ s , 

, * T ~ for dsjnigeg inwolw- . * ia nemieeable pw<7te to A' br a refi-ter^ 
ng question of title.— A a-n for damapa fer dead of aale, which contained the fdlowinn pw 
^ o. eaetediDg PKO ta w-Jnn the ettnpe- «•“ “The aali Ten dee ta at liberty ei*fcrr to nta 




^rrw«« i>— ‘n*** Lei a aaeh’a cate. (t» maLkana), which he had arreed to pay” -* 
1.VCXKII Dtati CBOWDttunr T M illcx m. rtgared th* propc-tr to B, who obtain cd F OM '*' 

(W. 1064, 237 ’ E *>» and, after the mortgage, the anneal 

Eur’rTiusKnre T*n» Taun term landed for by the deed of anD eo**- i- 
(8 Bora- A C *>T rtprcMertaticea of toe eendoe *=<d it . 

178. Euit wrfeirb, i" ’ eeoorer ar-can ti wraSkan*. the amocrat riea tor 

qTlMUoa of title- ‘£7° lve tLan UtJJX Bt’.J, opera a 

»/ t'koue-Aet Trrf/./,.fr , * i, °* I “^e an -h ref crew* t" <.Ste. 


Lfcxnn Dun Caowcuia r 11°,^ * t * Jt 
(W.E^ 1864, 237 


inquiry irrto a q nee mo I he la to jay ESS r f the Qaeen'a t 


-flout— Jet XXIII of JSS7. , 


and a .penal .pp-al v_ . — ^TL"StO, j lnmiediaUl» in .dr mg qnc«Scro» of tide to l™®’’ 

n^r-tarmlbyajr.irtum i able property Oioold L>t be eogmiaile by the 
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SPECIAL OB SECOND APPEAL 

— continued. 

1. SMALL CAUSE COUP.T SUITS-eoatfuefetf. 

Cause Courts ; that in the present suit such a ques- 
tion nns directly involved ; and that consequently 
s 58G of the Code had no application, and a second 
appeal would lie Mahomed Karamutoollah v. 
Abdool Mo j red, 1 M. W., 205 , and Bhaiean Singh. 
v. Chaftar Kuar, Weekly A 'otes, All.,lSS2, p. 114, 
referred to Pestonji Bezonji v. Aldool Rahiman , 
I. L. 11., 5 Bom , 463 ; Quiub Hvsam v. Abul 
Husain, l.L 11 ,4 All., 134 , and Rod iressttr Moo- 
kerjea a. Gooroo Churn Moohergee, 2 C. L. R., 
3SS, distinguished. CiinRA-stAN r. BaEli 

[L L. R., 0 All,, 691 

(to) Trespass. 

183. Suit for damages for tres- 

pass — Suit cognizable by Small Cause Court — In 
a suit for damages fo- trespass laid at a sum under 
31100, a special appeal u ill lie to the High Court 
if the title to the land trespassed upon hns been 
raised in the Courts below. Li'Kiivnapain Chutto- 
rABml r Gobachand Gos»amt 

[L L. B., 9 Calc., 116 : 12 C. L. B., 89' 

5. GROUNDS Or APPEAL. 

(a) Tomi or. 

184 . Requisites for grounds— 

Clearness anti distinctness The crounds ot special 
appeal must not ho vague aud indistinct, convoying 
no infoimation to the respondent uliat the point of 
law is that he has to meet. Nand Kishoe Das r. 
Rah Halt Rot 

[8 B. L. R., Ap., 49 : 15 W. B., 8 

185. Grounds of second appeal 

— Cirtl Procedure Code (A ct XIV of ISStJ, 
ss. 534, 5S5.— The giounds upon uhich a second 
appeal lies to the High Court arc those set out in 
s. GS1 of *tlio Civil Procedure Code, and s 585 
enacts that no second appeal shnll lie except on 
the grounds mentioned in s. o' 5 -! The provisions 
of those sections should be strictly ndh-red to. 
Anangomanjan Choicdhram V. Tripura Sundan 
Choicdhram, I. D. 11 , 14 Calc., 740 L Jl„ 14 I. 
A , 101 ; Per/op Chunder Gho.se v. Mohendra Xnth 
Purl ait, I.L.R, 17 Calc., 291 ■ L. R., 16 I. A., 
233, Darya Choicdhrani s. Jeicahir Singh Choir- 
dirt, I. D* P i 4S Calc , 23 D. R., D I. A., 122 , 
and J?am Ratan Sul a! r handu, I. D. R., 19 Calc , 
249 L. R-, 19 I. A , 1, referred to Kahesuwab 
Pkbsuad v. AuAtumiMA L B. B., 26 Calc., 53 

[2 C.W.N.,649 

(b) Questions or Pact. 

188. — Grounds of second appeal 

—Civil Procedure Cede, s. 6S4 —Under the Code 
no second appeal will he, except on the grounds 
specified m s. 5S4. There is no jurisdiction to enter- 
fain a second appeal on the ground of an erroneous 
finding of fact, however gross o- inexcusable the error 


SPECIAL OB SECOND APPEAL 

— c onftnued. 

5. GROUNDS OF APPEAL-coni'.nnerf. 

may seem to he. Where there is no error or defect 
in the procedure, the finding of the first Appellate 
Court upon n question of fact is final, if that Court 
hud before it evidence proper for its consideration in 
support of the finding Anangamnngnn Choic- 
dhrani v, Inpura Sundan Choudhram, L. R ,14 
I. A, 101 I L. R„ 14 Calc, 740, and Pertah 
Chunder Ghose a. Mohendra PurXnit, L 11,16 
I. A , 233 I. L.R.,17 Calc,, 291, referred to and 
followed r%t'fehmn Begum v. Mohamed Ausur, 
I. L. R„ 9 Calc., 309, and Xivath Singh \ B/nhki 
Singh, I. L. R.,7 All, 649, overruled. DUBOA 
Chowdhbani v. JcwAum Sn.au CHOWDnRi 

[L L. R., 18 Calc., 23 
L. R., 17 L A., 122 

187. Doubtful findings of fact — 

Consideration of evidence — No Court of second 
appeal can entertain an appeal upo i any question 
ns to the sonndness of findings of fact by the Conrt 
of first appeal ,- and if there is ei idence to be con- 
sidered, the decision of that Court, however unsatis- 
factory it might he, if examined, must stand final. 
Ramp, at an Sbkae r. NandiT 

[1. L. B., 19 Calc., 249 
L.B.19LA., 1 

188. WHint are or are not ques- 

tions of fact — Question of custom —A question of 
custom is a question of fact on nbich the 1 >ner Court 
alone can pass a decision, and on winch the High 
Court cm not interfere. Hurkeucr UoOkEBJEF, 
t JunooNATn Guose . . 10 W, R., 153 

Alt t. Gopaj D\ss . . 13 W. R,420 

ISO — — - — — Question of 

damages — Discretion of Judge. — A Judge has a 
disci etio’i witbrc-pect to the amount of the damages 
which will not ordinarily he interfered with on 
special appeal. Teekabam ICtbbtt r. Ratkisiien 
Rot Marsh., 495 

AmrEDooiXA r. Hun Chckn Pavdah 

[2 W. R., 233 

190. Question of 

amount of dimaaes — Difference of opinion on evi- 
dence hchreen lotcer Courts. — In a suit for damages 
on aeeount of fils- charge and consequent nriv-t, in 
which the Court of first instance found that there 
were probable and reasonable g-oinds for bringing 
the charge, and the loner Appellate Court tool a 
different view of the evidence, it was held that the 
difference of view was not a subject for special 
appeal The amount of damages to be awarded is a 
question for a jury to decide, and one with which the 
High Court cannot i> terfere in special .apprnl. 
Bimt Madiict, CnATrrrJEE r II uolv-atii 
Ba-skbjee. JJeeba Ciianii Banebjee r Banxb 
Mamba Chatteejee . « 10 W. R., 164 

19L — — Question of 

amount of damages — Amard of damages under Act 
X of P39, s. 10 — An award of damages by a 
lower Appellate Conrt und.r s. 10, Act X of 1850, 
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6. GROUNDS OF APPEAL— eoB'taaef. 
tbonzh funm, if i. ii *i iro tbe local l-aii, 
tot be ieUr*e**d wj*i ia ipeta 1 appeal u an erro* 
cl law JoHtrsoosatzs ltanoxrr> * Dim 
Pins in Sxsas . 13 TV. E, 22 

iSratdnreiu* 13 \V_ IL, 391 

192. Zef.e.t (o 

•nn! d-iMojft—Bff Jet VI cf 2— Du- 

err It a of C«tl-Tlif 'rfinl of a Coort to iwi'd 
diTT.j’M under a. I Bool Art TI of 1-Ci. u 
cot a rrened 'or »p*ml appeal, it bring a matter 
0* dtaexrtioa to award th*m or tot. I) Hr me 

MiEitii (. Bixa t Damn \*rx Tsjxocx 
[TV K, 1884, Act X, 83 
GoMX Lit Tbxkccx c If u>own> Eisxx 

[W IL, 1884. Act X. 73 
183 — Qt'aftoa (f (« 

— '•Jf'rt'j of er.dr.-e It ii a oorrtxn e' law , 
fa* the Coort to dm* cn iwJ ap~eal whether ] 
there u.nde-cebrfore the C.a:n a, wluch m Coart 
feold p-onlr a-ire at an pira nrc'aixno' fart. 
Bxsnrxcxu Dim Ceshtphub r . Krrrrr 

LL.IL, 12 Calr.83 

194 — Jmrult e t r eu, 

Q«m<io« «/-A *p«-.il appeal will cot Ik upon a 
qaiatan o jnriaikti® depending op<n a qwmtf 
fart, cnirn tbe f>rt baa lm by the 

Wer Coart or u adrattid by tbe partus. Qmorre — 
VVbrtLr if tte fart appears, a a *cval appea. wiE Ee 
y draetb * error in pr-cr<h>re kaa alerted lit mm u 
LiuuMimii Emn « Pooir* Erwixr 
s “ W.I^P B. 31.1 In* Ju % 0 8,3 
[l nay, 212 

SC. Pock* Eiiiit Ena , Lnnrtwm 

E " 5 “ - AIxr.lt, 107 

CotET or Wum T Boor iTorurarj Eoora 
. [25 W It, 230 

- Qaeef.ea «/ 

riut y»niX>,b r. c f 1 f crr-—\I lI fi 

nj’''n*.*' r {** —7^ <r>*rtitn what u 

atto all » tar-mrtYd pail for at aa exeentm ule li 
» e Jtd Joe***. .'iVud fart, mj the High Court 

« wr®d aopnl „ oAwi fey thr CalbJef tb. 

\ v£l^ ^ 7™?* L> «. Ctwi* 

« UnmiB L L. IL, 13 47 

i ^ _ Pantfirt •/ 

— VrLen t*h t lower Ctarti f *sod 

Oat tWr ... to neenu-. - rto, to a-—!! 

* 4**t* fart, 
a«y raid act oVrf.IT , 

X** I~r« Crrryuri HcxX^ 


5. G BOUNDS OF APPEAL-e «*'.../* 


Cxowiext 

1B7. 

“ ro TwaUn a. to 

® ** tk » rtlff oaa anas 
Hcxn Kojooxd „ 


198. JVwiay to 

rt/ome J rent -Act Xir*/lS53,* SO.-TVV‘» 
tioa »brti« tbe aot-oa o' tie Jidr=rtt 
tain In nmtm of Lu ieerte «i • 

Uln to enforce tbe decree -witha tbe mexs^i 
I- ro Art Xir cf 1SIS>, ni • qo***a>i M 
fer tie deciroo cf tbe Ccrrrta b"lre. »st tc* w* 
Ia» eo «h.rb to x apccnl appeal tJ tbe E?> 

Cosrt. Ixsaio All e Eipbc Ssin 

[13ELB,Ap,l:21^.E.l® 5 

199. — Oritr /•*•* 

prorttJ tmyr t» n'«r JrfTtt wet tew! 

Xir ef ISSS.e 20 .- The ^nrat^rt a. to e-"-- 
frortrdbpt vbad hid been taken ta ewrtti ‘ 
dec-te had been Ukea A-»f /-/e to k*»P 
Aon eu a ftotm cf fart, and to i?<™ *1?" 
lay fma an order finding that the pnjeerfbpi 
mm to mi fJ, Dbcxas Voxrs CaaTtori*** 
r Simiini Dm . . 6 B. L.E-, Ap.“- 

200 Srrrt.l tf *f- 

Uett — Where a Jadgc fooad to erld**e Sb»l tw 
ccirra la certain eMenU’o-porerf-sn * r, v t “ 
canard to be p-operly aererd, and that tlo*« 

-re. ret made in eood faj.b, the Cndlar »“ 

Ve a finding of fart which coaU ort be £*jV ' 
la iprcul appeal. Asrxvji Azin e ' , E5 , I7’2 ti 

SOL 

tut ef nie«ne<l-A dfru/n that 
haccrmmt waa duly anrfd caanot be ittrtf' 7 " 

« ipecial appeal. Till PlOiTJO U 00 , i 
Bjio Sin Socix . . 23 TV. B, I 

Eeeerrcg on appeal Brtfaxxra Si*- 1 ' * 
Pxoscrxo lTorooemi . .23 W. IL, 

202 . — Z‘f)t 

— la nita to ea'orce a right of way, thi 

w briber tbe plnint-1f kaa a nzbt of war or *® 
qnn*tn of fact to be determined by the 
prolarea of c»er Wben, oo tbe er. fence, tba J L 
fenad the pU-nti3 bad cot a right of "I 
there waa do m-cr o' law which par* tk* p-J,. 
right to a ipecul appeal. Ifuaita Ait r JC 
Ea* Caaanxa _ 

[5 B.L.IL. Ap, 84 : 14 TV.E, »* 

203. I7»t‘V ^ 

« ter . — A finding cf a tower Appellate Oral ** 

nrtl cf osrr brag poured eaanrt be la erf end 

•prcul appeal, e-rra tboorh ort rerj 

tbe pern** penal of enjoyment. W r 5 

c S BIG 1 130 T.ita . . - II TV R» 

201 . «' crr ^j 

c« t‘, e SU-Pemert ef Btj\ Ge«rt ,<*• 
*pye*E— On aecoad appeal by a lanSorJ 
deem of a Diatract Jodge. w bo 

of the mnchiRa, it wn* net abown that he 
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■SPECIAL OR SECOND APPEAL 

— continued. 

5. GROUNDS OF APPEAL — continued. 
with tie ports*,” no objection vrnstnkeniutbenicmo- 

„„au„ if w- ** «£ 

finding. Nabataba n. ^ 10 Mad., 363 

9ns Finding on facts-D«isio» 

Xnui-BEE Rao r. Deokee Koxinw 6 N. W, h- 


C onsent of 

The Hi"h Court will not, even with con- 

ssat=.---‘135 

■Cheek 

- Raduhbikes 

. 1 Say, 25 

Inference of 

a i T A 


S. C. Doobga Chbbk Dott c 




207. 


/ach-It is most enmtUi 

gf iSSJJfS Srt '*£SS t®S£ 

Court. Hameeb Mahomed Cb0 ™ E w. Vf 313. 
^OOMA SflKEB BCBMOKTA r. 

M Even though it is not an inference, ^thcIDgh Court 

Maeoo BnoorAH 
c. Mahomed Asakooelah Chowd^^. ^ g49 

Raise Doss Achabjee r. Khe ^ 0 ^^ 472 

Rox - T 

— Practice — an- 

■ritl/ilie fiDdi T oE f i Ct LvJ OT KBBC var I ’^' a i 

sssAJssia £ij%£., el5 

— dround for set- 

29^. , j • * Tf the reasons in a jndgiren 
iiva aside decision.- It '■ Here in£c rences 

are such as can he rightly £i ’ ottc set aside in 
such as can be legally *™" A£h Court cannot^gree 
special appeal, even if the = rummeezOOD- 
with or support all the reason b ' 15 -pp-. R., 303 

DESK BHCOXAK r. JOXMABA • , , 

Finding of fact, 

210 . ~ " 


SPECIAL OR SECOND APPEAL 

— continued. 

5. GROUNDS OF APPEAL— continued. 
supported by any rea on. Pcbshotak JakhabAM 

c. Dobgoji Tokabam . I. L. R-. 14 diova., 

011 Finding of the 

Court of first instance without reasons given 
,dere conLrg conclusion has leen come to Ig the 

4 su„.* 

“ came to a contrary conclusion,— Be Id 

that the finding of the District Judge onghtno. tc > be 
accepted. Madhat Shahbhog r ^ J«m« 
Makjata . • . a. a.- as-., 

o10 Finding of fact 

reasons— Defect in judgment of 
unsupporle lg r ” (jrA _ where „ 0 reasons are 

rimbTitoifffl Appellate Conrt for the conclusions 
g ., y f finc ii conclusions cannot be accepted as 
r n.i mt of fact in second appeal. Kamal v. 
r™n?i I fi. 8 Bom.,36S (370), and Doghi-ath 

referred to. Nn-GAEPA ^ ^ lg Bom ., 323 

— Ttrrtsion on fact, 

213. — — — - ' ’ 


hl\j . — vue Hio-h Court is not 

wsupperted hu reasons .- -10 finfl P q{ fnct o£ a 

hound, in second aPP^ al > ^ ca TO ch finding is not 
lower Appeltate Court, 


S “ ipirf » ?£b«2“Stby“f,aS.SS 

H ,if. c rf &Ki »“»*$ ... is.™ 

of the first l- ^ t he power of going into 

not unlikely, if > * P come to a different 

the matter, that thcs mi ? us Looyee 

conclnsion from ^o lower Appei a 

DHIJK ATXO r. PBOaHKBO MO k ^ w> gCT 

- 'Error in law.— 

, ^ ji “7 r fact bv a lower Appellate Conrt may 
A finding o * a i orjpeal if. ns in tliis cns°, the 

be disturbed ra •P ec ^^ ' which that finding is 

reasonings and the 'uews^po ^ eT;dence is 

based are ^ on unreasonable grounds, 

credited or “ ls ^ Mahomed Mokbem 

Jcgghb>ath Deb r. [17 W. R., 361 

SAGE c. Mackax &• Co. - - 2 Hay, 463 

Bbhabee LAU. L'aek c. Sbkee { ' 2 ” 259 

See Keisio Gobihd Khe r. ^o^FvusnAV 

Ftjtsahbe Eooeb r. Sheo Pbiishad IUm^Ooi^£ 

Chakd Mokee Dosses r. O^^W.'r.^SO 

Hhssa Eooeb c. Shbo GobiKd^oot 4gl 

nrrsTmcrc c» MtmHCOsr-nTTK 

Gobikdo CnTODEB JSo 25 W. K., 650 

MO DroB-DH Rahadcob S^gh ;. P-^- 314 

Rewab Eabdoo r. Ohbao Slyr [ 2 5 W .B., 166 
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215 

Tarlntfi'p — 'l bet 
from tb f irt of 0"« 
firm o d a| I ar i " t 


^nhordinst* Judge bill 


the Borl 1 lo I* the only pnin 
rial there could be n» rlber person 
m part ership with b m tie wa« consiJerrd to hate 
cotrin tt<d n rtrr which BitfraUy 1 hit 

dens oi n the trrnts and vet. a cod /Tourd for 
sp< ul appeal “bowks Cacao** K Ii LT » n ' 
£otu'I C acaoia Htt 14 W a, 23 

Ftud *g *» ‘ft 


cafafne r#ite»i»o— A flnlmg of fart 
upon reaw'nt purely speculative Mronnta to a ran 
trial wh'eh ran be a t a«i le by the Ili.h Court in 
■penal appeal MtnollID AliaPBl ' 
hOATTI J1C11A 


6 B L.1!, 20 


217 — Imfroftr or- 

».m; /,o» of nnd inference frem fartt -A fin ling 
of a fart by the lower Appellate Conrt was aft and# 
on si e ial app al and tbr os* a as reman led on the 
prooo 1 tl at tl » Jo l,e assumed a rate of things In 
favour of th f i dart ah ch the d fendant had not 
urged and wl i h «a. <r utnulictory to tia eaae, and 
bt cause the f n ng of the Jnd^e wasopj^wd to a 
proper infereoee which arose from anch facta 
ScRBiswis Gnoj* t Choto Abizoiaaii 

[8 B I* V-, Ap, 78 17TV.1~.813 
218 Judgment 

founded onirrori of /art —The ltl.h Corrt rererted 
on ipenal appeal a ]od_mrut wbieh was founded cu 
many errors of fact and sent it hack for a re trial. 
Pooeio Cnrsoi* Cnamaj** T Cbcwdiu Coo- 
mas Hot 24 W R, 171 


210 - 


- Own 


aider important per/ eat of tU ernfesee— Fiaf.a* 
baeed os rtaternentr, not on enJnre — The lower 
Court, m ill judgment haring omitted to make 
any mention of certain important documents cr 
bearing ou the terma of a tenancy wfc ch wen- m 
qnesthn — Held that the lower Court barm; pre- 
sumably omitted to rounder important porta* a of 
the evidence the findings .mred at by it onrht 
not to ba accepted. Held ala. that the findin- of 
Uie lower Court „ to the pU.nhfV claim being 
barred by limitation, being baaed on statements 
»n bout referring to any evidence to establish them, 
could not he accepted Case sent Wt f t cccon 
attention and fresh decision Area Kuo* \i,c r 
Ml “ n X. I* E, 16 Bom., 477 

, 220 
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6 OBOLNDS OP APPFAti-e»»f'«»^ 

on what wae termed a -«<U bwn **«**“£ 

tween lb- aberi or pnvaU ‘f . of . 

and the kbata or ralyatwar laud. 

tenant. " The intme of certain n*L» « 

or inheritance, .tc„ were n*»rd<d os t 

of tenure at a reaamaUe rert On •Wf? | T 

the plaintiff to tbe Ifigb Court it w u «su»d i* 

the D strict Court haring found, 

tbe defendant, were permanet *"“?***!!!? «£* 

a reasonable rent, the Sl«M Court in 

was loucd by that finding BrU tbaS “■ 

should le remanded for proper enquire “ , 

11 u,. .n»l .. a, D,emi <=»* •MtS'iiS 

II .11 liTl.m "fM t, II, 
were adm ttfd the plaintiff «n!d no 
appeal question tlawe facta But It d 
that It wa. admitted that Uc •««»«** JS 
between then and kbata tenarta was cocrt« « 
every kbata tenant a. neb. «*•«»«« ‘ h * tte 
deaershfd by the fnlordmate Jodgc aaue 
tl emoatanefs it waa clear that the d^tsi ^ 
District Judge was baaed nt ll her on * 
admui-ona, and wa. theref r. »«>* .V" 

. p „j. 

o 2 l — C.rG 

C^tfAHJir of iSS3t.ee 5SJ 

effort du(i»y»u*ed from tnfertnerrorco 
of lr<r — Jrftrtnee of lore sck.c* 
were s.njlcc./ fojm.O/f -U U wilUrtbsOt^ 
Court of second appeal, for tbe purpose of , 

lag the weight of the evidence is ncA 
according to%a Ml aod MS or the Ufd * 
Code, to entertain a qur.tion at to UwionMtW ( 
find o" of fact by tbe Court bsl jw The tm i- . 

dwi.ion a. to the effect «f the endenee_B»« 


d’Ciaion aa to the effect ef the e» ion--* ~~ 
final a. to the fact. But the eono Incas 
ij invoice matter of law. aud m»J be 




.7* e» ecufeaca « 


• »< 


Cb'owdbm ™*'^^”" 1 y®J paytuentlt ^reWed 

197 £Z2X!? l ‘ ‘W »«• 

'••-oHrC., 1 ,‘^1 ^ ‘he ilamtiff bad no 
v.. . “ , ancei (3) ih»t the enhancement by u,. 

were p.rmanent ter*nt* 

* Me taacd** * * ~ 




rfendanta 

V*3 a reasonable i„» 
iidenee given « 


the ei 


by a Conrt of second appeal. A <^ r '°.**S 8H9 i 
drawn by an AppelUte Court aSronng the Jut. ^ 
of the fixat Conrt that tbe defendant had *-«! ^ 

a binding obligation upon him a mortgag ^ 
by bit mother, with whom be waa * • . if 

lnhcntanee in tbe prppwrtv charged. A ^ 
AppelUte Court ou a second appeal dco 
these conclnaiona were rot warranted uj . . ^ 
found, and reversed that jn Igmcut. Be ^ 
third Court had not ei rcnled iU powera „ ^ 
shore section* by rcvCTiing tbe decision ot 
below The eiprtmon ' •pecieed” used in 
a Ml. fimt Introduced into the Code hj u f_T 5 4, 
1877, mean. » aprmSvdln the memorandum tr j?t 
of appeal” jHna CisinUraM * , J, 

CiewdArt, I A. X , IS Calc , Z1 ’ B. Bjl 
122 * followed Eakootal r fcnaMarnaw gj 

rx. I* »w so^^s 

I~E-.10E A-"-” 

222 . 7 

ira*nfromflod>oj offactr-U U Open <o*« „ 

in aieond appeal to question the s®* " *Zl 
mfenuce drawn from a Hading of fact. Sfr’ 
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— continued. . 

5 GROUNDS OF APPEAL-conOnuerf. 

* t t v 90 Calc .« 93, referred 

x. Shamskltaton, L L* *> MAH(rvnn> Axi 

to. Krishna Kishore l' 1:001 ^ c< • w _ jg-., 255 

» Finding of 

loler ' Coun ted ” 

Defect -,^- c //f eUat0 Court which is based 

on an issue of ft loner AH ; (lcuc0 ; s cannot 

on a misconception of ^ {h^'iuc . on 

ho accepted in "L L L R., 20 Bom., 75 3 
it. GO VEND f. I IT nAL • A - AJ - ’ 

_____ Finding on the 

eSte of 

irr fr7 n -al-Temand.-In suits by ft landlord for 
of purchasers from raiyats haring only 
ejectment ot ru „ r0UI1< \ that tiie holdings 

a right of occupancy ^ without the 

of such raijats defendants pleaded custom 

landlord’s cansont. thc drfenaa 1 uestion6 arose 

ornsagemsuppoitofthetranmus i ^ ^ 

as to the character the nature of the evidence 
proved in such cases T n second appeal the 

required to prove /'Xination oT the evidence 
=»& “Jr Court of appeal, anc l on 

relied on by tue Indian Ev idcncc Act (I of 

reference to s. 13 ottholMW Cmu . t ou tUo 

1872), held that, the ot^ mainly base d 

existence of t |‘° " S g * lie ap p ca l was not properly 

on irrelevant matters, j e II dcd for re -trial. 

tried, and the CMC Churn Fog 

Wanes Chimder Chattetyee referred to. 

Chotcdhry, A L. F., 7 Calc., * 

Paharhhari Rai r. Masses ^ ^ Q3 Calc<; 179 


SPECIAL OR SECOND APPEAL- 

— continued* 

5. GROUNDS OF APPEAL —continued. 

the issues not tried before, and came to findings of 
foot on that evidence. Feld that the. low ex Appellate 
Court tiied the case, not as an original case, but 

srjffftr-a5.-ss.wa 

Tail, r. ”f’r« »a «* 

Singh v. Jkatri Fa,, I. L *■; K fate* 37, 
followed. Ilalkuhan v. Jaioda Knar, I. A. Jt., 7 
A ! 7 65 referred to. F, nde v. Dragon, T. L. R., 

f'iij if ,«»««.. B ? , 

r. Nanb Lai. Sahh . X. X*. B„ -4 Gale., ao 


Proof of cus- 

decree appealed a c a misconception of the 

^0 law of evud nee. or “^nd the'sigh Court 
canons winch the rr J • i ens t 0 m should be 

have defined as to l.ow a *pccm ensto 6cc0tld 

proved, RAWAH 

SKU« • ar-a-a*®-™ 

iir.Hvfr 0 t 

“S,” “ A Lum. B.. 

established tfie^e K asarvan.u Masaiv 

Shbisibai r. IvnARsnn j 22 Bom., 430 

VAXA * - Fe "and io the 

22 ®1 r Additional evidence in Appellate 

Appellate Court evidence taken after 

Court— Finding oj I ’ {h f seC ond Court of appeal 
remand— Traced, flSSSJ, it. 5GS, 554, oS5, 

-Cm! High Court set 

and 5^7.-— I n n ,, ] oacr Courts on the around 
aside the decrees , - n tlj( . 6U ;t were not con- 

that certain issues ra - r ,, ro andcd the case to the 
cidcred by those ™ r ;’ proper dccis'oa of the 

Sr cU .»k - 


nnrj .... Fnhanced rent 

‘ iJrinafed land-implied contract.-K zamindnr 
tendered to raiyats on his estate pottahs providing 
(inter alia) for the payment of rent m which the 
land assessment was consolidated u ith a waterless m 
respect of certain land irrigated under the Eistna 
anient. This had not been sanctioned by the 
Collector under the Madras Rent Recovery Act, s. 11, 

“ * “ f ~« %» 

on the part of the raiyats to pa.\_ it. *W M t 

rABAPP Raman b a r. Mad., 43 

„„o - Civil Procedure 

f. rr . rips 0 ) s t. 5 S 4 and 6 Sd —Inference of law 
?rhic 7 t the facts found are insufficient to justify.— 
^ere the lower Appellate Court arrives at a conch.- 

vi°ow of law, "h JudgmnitTs opeifto question m stvoml 

rtzSTzspz 

t’S' li ffiS&a'iicfe-i 

(c) Evidence, Mode op deaeino with. 
a20 Evidence generally— Error 

in legal presumption, roinitry Vs^udgc 

legal evidence.— A - Riding upon the facts 

both of law and fact, hut f w dc emm, , 

he deals improperly «>th JU . 

the law would raise, lie commits . , ppni . 

Die lligl' Court «!" «X n t ,egml evidence, he 
Mi.cn a Judge dc «^ ' soRNOMOrr r. Lrrar- 
commits an error in law. 9"W.H., 338 

xtr.ErcT Doogee ■ 


O o n — Assam pj ion 

a 'tl.rnl evidence.— VVherc an a'-umpt on is 
Zt by^th^ Court without any evidence, that .van 
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ro'b. wam t--is a .penal appeal IlM*rr | *-35 vamlm el tiw Jod.-e to A'*’' 

KHlEUIf NT11TTOOUAH KnlDl* j f? tfc^O'idact «f Plttiea rdlfl! 04 « 


Cpb-l-in; on npjvj! \u*rrO0i.tiB Kmo™ 


23 w R, Bl a ^ utm v ‘ m 


an Safmnr* fn» the eoadact «r parti-w « V 
etidrore 5. no* « mow o' Jaw -It* which tt* ** 
Coart » 11 totorfrte la ijwcul »n>«t ‘ T l ( 5 


25 T? R.E03 


. ad ranalnnon, Special appeal allowed, and — Coa.fraefina of Jororntnl or 

founded for Tftml, where the lower Appel . ; fnB _Cinf J’re'otfarr C*&> 

oart kid drawn eoaelowoni Iron tie ertdeoce * n , -r r,«._T*e coertioa c! **»t » 

•mated by Uw or ram. and had Mrf to * ffzSL^taUL to be drt w froa the tr-=. ef 
matrml J r ,n the cn* MiHaiu* ^nxn U»W« •« U- tfc* *“““ 

towel Du Man iwtt 7 E. L. H, Ap„ 17 j rlUdnre Cole «si «> 8 * «£ b3 *J* 

* . ,,. . ... - C r}Z'“.V ia^ona appeal. C-oCiiinon. toUirRmri 


dare Coda » eelul err» <• «/nl Cirrrm* 

yeffato Ctmrfa see »r dr s'* to _ 


rapport ./—The Coin of £-«t irujirr diem wed am dniiM m fie «mto 

tbe *mt oyoo ike croond that the n_ht which It roondar . on ration of fart 11 tw*S to 

... h-t,u t, ~.-M> p- 1 •"■’ y ■ ub’Rjiw®. S u« »l !•** 

eo®pn:m u (ttmd in # by a coardun on behalf of ,~7l» ^ na , bjo1 that qaeaU-n, u w« 

»» toft* putr to former promdirp. Th,, we. ^ a, tbmfto*. 


SriSdbTS Cr* domed - the £lerul 

the eara beMh.* .t uLceeted by the rot^. ££f“* ud «M «' 

on the proond that the L ter ™. n feet, eon nry m th . daraetor tt*» 

to the i- emU ef the infant. The Huh Coart. oa .jwciJ P ^“_> t^. dfeteon of th* 

. m*J .tpO. ^ uJ. th. t tl m h.™ ”»! y • “"iSfTSilu fZ£Sm£ »>•» 

ta. ~ pK.Mh.1 ih. oapml. ~ t. He n- " 0ml ’ "w iL 5)5 

»e~t • detime-t, end efirmed the deerre of the £r»t Caowunir . f 

Court. HilJ that the High Coart ruhtlr reeeraed 238 , — , 

tbe decree of the flnt Appellate Conrt th. mbore fewer Cr^trt a* lo rrtJil to t« yre* to f*'t . 
£adiaf wubont any nidrot* lo .opport Sc, beta; e proof i . — 11 uthe proriaoe of the Coart 

•nbstenUal error la the proceed mg*, end jrol p-oond to deoie uaara of fact to determine *"* *®y. 

of Kcond appeal within the mean nc of a. 5 SA, ered-t to which each particular ptoif . 

nVi (r), «f the Civil Procedure Code. UnriTTl titled aa 1 with the fair eteroae of it. dijent 

Email Dni » Bsojttobo Sinoti Rot Chow thi* wpect by .neb Court, tbe H«h Ccart, 
»b*t . I. L. R^ 17 Calc., 875 Coart of .pccial appeal ia not at Eerty to ^ 

IL. R. 17 L A, 65 Jlrrsia Dost r lLica^taoH . 2W.«e= y ‘ 

233 Error «» feyaf 033 HVflf c A r ?“ 

eowefanoa or im/’erri'e from erulnr* —In a aart m , »,„* far Jatxnoo .— No .pecial appeal w“* 
to enfoce a n.bt to .hare in the p-ofij 0 ! a ferry „ s enmnd Ttlaanj mmly to the weighs «* * 

the de'endant «t op an rtelnure title and ad xrawaia gtrrn by the tower ippdUte Coart »« ’ 


233 Error «« feyaf 033 ITV'jW 

rooelonoo or im/’erri'e /r»w rewfeoer —In a anrt m , -,«* /er rfeeieioa.— No .pecial appeal *“* 
to tofom a n.ht to .haic in the p-ofij of a ferry m m mnad relajng mmly to the weighs «* * 

the de'endant nt op an rtelnure title and ad Tr aw*ia etrra by the tower Appellate Coart »« ' 

▼me pawwm. Bald that, the deei.ioa that the ewneloawi amred at. DoOaOA Cams J 73 

defendant . pneKasura had been adrerae haring been xunti G 0 M 1 B . . 13 NC Rw BI 

-an infennee from a fact in the Coorta below the cor- „ , . . . . MirKXTC** - 

Tretmwi o' Una a. a lc~,l condnuen to be drawn or Or aa to the worth 0 . tertmtoy 0 "_ ^137 

wA waa a qantain open to aecond appeal and the -e OWaHin UittoOJ • ■ - 

Hub Coort wae not pmlaled from decviint to tbe 240 * •'’C, eWf 

contrary UauurilMTu, M irwil TioufH *. re - 2*re,e .<>■ ofCamrt molar Art XA«/A“ 
P-L. E, 19 Calc., 253 — Weuht of endenea ia not a point oa whicn 

L. R. 19 I. A , 48 Hub Ccrart ea-n interfere 13 wpectal appwah®^ _[ 

234 Onunn ,f l» n-.terf.m wi*b the diaeretion cf the 

■Ayptllat, Cfort to rooaxiar pr fomrt an of f,rt, aljrwins a perwra torrpment a mi^or -U aoc 

1 ^. r» ”> .1 M, c,,.. ^ 

S SSi’ V? ft™ •! -mnB, I— S 

andS7., An rill of VL*0i *^v n V ^ 5o4 dnlt with the mdenee ca heth aide*, h*a y 

ts*.« ™ ™— > 5 - — 1 ~- “-irftSS. 


■AyptU./, Cfort tor onaxiar yrero.pf „ t f f t ‘tt 
Tift 1 ** to^—VTb-n aa AppwlUto Coart ep ear. 
«« to bar* take* >Mo ita conaateratm a rre. .r rn. 
Wwet facta ^ „t of the e£n£J££^ 
W fcatcr-all, ttl3 «,£ 

rS5r JT Srvff g£t % 

SiiAlaicra^U^Jj direct ni; an i ^m r 


ijtr , I atwna » bad reaam fn beUeTirg St Sa not a 

II Mai-, 131 l r f ajpeaL Sino Goui SasOT ' , 


2Ind.Jnr,0 B,13 1 Lail Sieot 
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— continued . 

6. GROUNDS OF APPEAL — continued. 

042 . Difference le- 

tween loicer Courts on questions of evidence — 
Where the first Court and the tower Appellate Court 
differ as to questions o£ evidence, it u not a ground of 
special appeal, nor arc the parties entitled to argue in 
special appeal nhctlicr the former or the latter is 
rfght. Taba Pbostoso MozooxmABm ^iano^ 
IiATH SlBCAB . 23W,K ’ 

Reversing on appeal Bissokath Sibcab^. Taba 

PB0S01.NO MOZQOSTDAB . • 

94 o Ground for 

JitZeddma evidence found not to exfiA— Where it 
was foundf in special appeal, that the mam ground 
Tu which the loner appellate Court had suspected 
the cv idonce for the plaintiff and gn en credeneo to 
the c\ idcnce for the defendant had no existence, the 
Eigh Court ordered a consideration of the ^idcnco 
Ai&mtJN e. CflBEAG Ant . • 24W.R.,34cS 

JlACKEKZIE r. JOWAHIB MAIITOOK. ^ ^ m 

044 -Erroneous 

Aeahnc Kith evidence.- Whether or not a lower 
Appellate Court commits such an error in dealing 
'!i' a pjso on the evidence before him as would 
make his conclusion on tho facts bad m law, if he 
Xs not treat the evidence otherwise than reasonably, 
he gh cs no room for special appeal. g 

0 ._ — Improper mode 

fdZr'lino Kith evidence — Bemand. — On special 
“{pll t appearing that the Judge had dealt with 

a sou sr-s 

o 46 ' Judgment show- 

inq mailt of consideration of evidence.— A J ud S?®” fc 
which shows on tho face of it want of due considera- 
Zo of evidence and the introduction of foreign 
Stem into the case may be brought t up .before «» 
High Court in special appeal. SoonAJ hAOT 
Aohabje v. KnOODEENABAIKilA2.HA 22 W.R., 9 
Kooddeepkabain Srssn v . Rum^>k|in^ ^ 

247 Civil Procedure 

rnde 1SS3, S. 584 — Grounds impugning findings of 
fnot—Seid bv tho Tull Bench (Pethebah, C.J., 
f c 7ct ..til t i.„t under s. 584 (c) of the Civil Pro- 

c d X codc it "s competent for the High Court 

f p u ,„ . nlr -13 in second appeals which impeach 

L'findmgB of fact recorded bfthe lower Appellate 

Court on tVe ground that such findings areconjcc- 

i'i ii.nt thev limore tho evidence, and that the 
tural, that the) ignore ^ ^ c0nclua - I0ns at 

which it amv ed. Where n lower Appellate Court 
^fdrawn stmined or —“able cond = from 
pvideuce, or has discredited or disbelieved wit 
i! sses or documentary proof 

sustainable grounds, or has stated no intelli.ibie 
TOD. V 


SPECIAL OB SECOND APPEAL 

continued. 

5. GROUNDS OF APPEAL— conftimerf. 

reasons for arriving at its findings of fact, the High 
Court may take notice of all such matters in 
second appeal. Futtema Degam v. Mohamed Ausur, 

I L. li; fi Calc., 309 ; Assanullah v Hafiz Mu- 
hammad Ah, I. L. B., 10 Calc., 931 ; ami Lai 
Mahomed Bepart v. Shoila Bern, 11 C. L. It., 104, 
referred to Per Pethebam, C.J .— The High Court 
is not at liberty in second appeal to look into the 
evidence in tho cause for the purpose of ascertaining 
whether the lower Courts ha^ c found the facts cor* 
roctly, inasmuch as no question of fact is included 
in the grounds of appeal allowed by s. 584 of the 
Civil Procedure Code, and it would seem that the in- 
tention of the Legislature was that in small causes 
the findings of the low er Courts on questions of fact 
should be absolutely final. By ‘'specified law” m 
cl (a) of s. 5S4 is meant the Btatute law, and by 
« usage having the force of law” the common or 
customary law of the country or community , and the 
clause is confined to cases in which the loner Appel- 
lato Courts have cither misconstrued a statute or 
written document, or havccometo a wrong conclusion 
ns to what is tho customary law of the country or 
community with reference to questions at issue be- 
tween the parties. Cl. (i) can only refer to mis- 
takes in law, and does not extend the operation of 
cl (a) The term “procedure” in cl. (c) means 
the practice followed by the Courts in the trial 
of cases, and cannot bo construed as including the 
mental process bv Which a Court comes to a con- 
clusion upon n question of fact. Per Mahmood, 

t That the Legislature, bj framing s. o/4 of 

the Civil Procedure Code, intended to guard against 
such failure of justice as might arise from the defec- 
tive or arbitrary exercise of the extensive powers 
possessed by the Court of first appeal w cases which, 
with reference to their nature, would be proper sub- 
iects of second appeal , aud a judgment of a Court of 
first appeal which falls short of due compliance with 
the various clauses of s 5/4 is essentially de- 
fecthe, and may properly bo mado the subject of 
complaint in second appeal under s. 5&± Mam- 
naratn v. Bhawnidm, Weekly 2s otes, All., 1882, 
v 101, and Sheoatnbar Singh v. Latin Singh, 
ir-eeh ly Dotes, All., 1SS2, p. 15S, referred to. The 
word “procedure” in cl. (c) of s. o 8 i must be 
understood in its most generic sense, including all 
the rules contained in tho Civil Procedure Code or any 
oilier law regulating the iuv estigation of cases by the 
Civil Court- When the Court of first appeal, after 
having entered into the merits of the case, has consi- 
dered Ihe evidence and adjudicated upon tho merits 
iu tho manner required by s. 574, the mere circum- 
stance that the conclusions at which the Court has 
arrived are erroneous or opposed to the weight of 
evidence will not justify interference m second ap- 
peal, ci eu though such conclusions proceed upon au 
improper conception of the exact effect and bearing 
of the case upon the merits On the other hand, 
when the Court of first appeal, while adjudicating 
with due compliance with the provisions of s. 5/ 1, 
arrives at conclusions upon the merits ignoring any 
steps essential for justifying those conclusions, or 
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—*l GEOCVE s O? APPEAL — eotl wi 

«Vr* n b «* 1 ■*>• « r - *P°" 

" &>ira lebyUw or proceed ofra »a rrrcn wl^ 
tlrli^sl f rt of any *n* *rt»l J* 1 * c * 

££ SS. «ht 3 it nodcr .BWn.lB 
3 *JJ Vl* of »Tia,T.« er of m«J tfUr L* r r-cl. j 
i or*, thoosb tl*7 ^ 1 

!T, 0 . itr- wonM Ly the y- .nwct cf the lower I 
A^lito Cocrt cpra to *m»t« , Fr <xloeduel.<e) 
of » 6$1 *a loo- *• the error * 1 ' 1,1 *•* *!r 

,p« to mm En “” 

S„™ Ural «>»• * '5*2 £ 649 


CAB. - 


/•«■<*« my o« 


f,(t Tt<* lltd—C ctl rr-stitr* loir 
,7c 2 ,» S^S o*« MS 1/ A tT a* Full lereb 
rri**«u- J a»«TtE 1 that th* f~& »p*; 

,«*j ■ *»**»arf by a* H b c«o»* taMtoid »n*»> 
raora* be tUUeozfJ vjm th e M .Vice »I in End 
.oramlm kit « «*-<*» ‘o tt »e Cod ag* mtUn* 

gbvKd to the Lm J with n wLeh the cngwal p i* t 
in > crod mnpcml t- - ' ectfi-ed. A ri i T 

Pi tl C,at y L r 7JU «° referredto. Ter 
p R gm« CJ mndTTWir.J-S SCamndC* 
ettbeCixdrtwdorc Code mre uhi ;*« tc*y be in 
cori-jwd m Ch.XLll oftheCoL relitur* to« rood 
«pi«l. »r.d-h»T) the ex done* for iufocog of the 
reel lienee m tU «« Li keen talru end nut* ro 
the rieerd, it u the da* J el the Dr h Co-rt oo the 
teermg rf m «cond mppeml, to rtetl' £x mad d rims me 
^j£h Iren re co the txidere* on the record, mod cot to 
rmttheperteetolbeexprn.emodd.Ly orotrrdbp 
Irani Pif 8 t» 1 UBT 16 cf tie Ciri! 

Procedure Code doee :rt memo tint the proriiiorj «* 
Cl. XLl rtLtoz to £r»t mpreilm ere to he mppl ed i 


smaan on eecoot appeai. 

— remttemei 

! croc'll or AFF6M.— 

.4 .1 .1 4."**= ■'“f. 1 '” 

Conrt. Sau»k» r JirowKCi^ ? Au7<J s 

f Si!rZ^ *j «»• s&s 

si ^5r!wSittWJs: 

SSxsssflffWaS 

jnreednretOT 1 to totrrfen in ^ Tlit 

£AW of feet wb.eh *^7 , 

lomer AprelLte Court. I c rV’^ cLe, 801 
scm> Arirs 

_ Qlllfl***/ 

. *V jD r ... o- ,, rfem e — Th* AndJ-g «f 
{"1 1 wer Arpellmt* Conrt of® <?£/<' 

of *h«eh umdtou* le b wh* ' 

fxet .. ee_n t he .stfrfmd ^ 

C.rxr Du D« r C. «* 

t7 «*** 


„“V<. 

ApjvrH* 1 * C™* t* 1 * ¥ °l CT 7i^ri - M e’Tiden.wV' 

eeh th ooght net to here Len teemted J* e««^ ^ 
t«cm the pert n. end tL* error xMlrndy 
Jje Ind-arnt thrm^hent. the H^h Coart ^t 
•pprel hfli tut there fcel been 
mended the raw for n-<oaui rr * 1 „ r p_S5l 
• DratTlLLilt /fllf 

252. — ~.~Uril£Z'~ 

—JbJtctMm •/ rr.de. -r -Tbttt ^ MJ prf 

race brt-een » emit In wh th e J «, r * , pr* 1 ' 

• bed rtmioa for heli"ciy or * 


y 1W rrferrtd to. Per Tnitu, J^-The jane- 
ixtnn of Coorti of «*«od eppexl m r»r>rt of gnee- 
W-nm of feet L rtetrvled, in » ran h me the mppeel 
mj cot U cntCTteinid on “ groaede ” cf feet. Lnt 
under the nrrOTr^encieof e jy of the Code, raj leu 
then ordtr the mlr’cmal rarenrae^ncre rocterapLied 
hy the mP ag of the Fnll Bench in \ to a 5 T 
£lAi A / L M5 tie Court air 

tiir co-T. inner c,f ran ttc! mrw of feet, mad mar* 
drimaise tins if t’wn he . * v-t nee cjm the rrtord 
•x ftevtt f r thet parjene In cure wh«* tb« Conrt, 
ei* 2 I eetmg tobr «. &J hm» t»m u fpd n the 
mSeente of enhsce to the rttrri to npiirawtl the 
defect thnraeh the mgeeej of the Court hlov u 
jnrwd>tieo m rr«t cf inch endenee do-« not he- 
teme ha .ed thmhy or ly rt»»n only of tie t-s- 
tfMhira ti.t the nidraa u meecraymnsed bj . 
“£nCng"tf IheinfmoeConH the terra “ ladio z “ 
bang nwd m m. JBZ {a it, Tretncted ur.tr c f ca 
mnner t* the poj«rtioo refund far mq jry .^t 


cnLr puce of r« lienee, whJe he 

cure rod rem^n, for the ume belief 
cweinerhKb pn- « tin pmrtion^F^^ ^ 
erholl* metde, erajnzh rrmuBi to nf “ , cr 

ra rat, mad s aw u which tlef ceuntjJ <p ^ ^ 
ate of the meld qnee-vn* to he *• * 
the eude^e teLered or di*ud.ie«ra "V 
c.t nl.r „ walU**- ! ' r,u „ 

which u nmoand mud nnraiLinm le in *■ 
can mn Afpellue Court e*a b Urf ' T< „, t)i.U 
mppemL Drzo P*t*U> EOT r 41 j 

[tLH,7 Calc, 263 6 aim»* 

253 

dmee— f7mf -y cf/*et If , ««*• 

If II fk Ct*rt lei ere lk» V Unci .e 

ymemee tf a m ttaie ml to a Jail era' 0 1 ** 1 * 
titil oo rrli tit * em*amfe trtdtnct — ^ 

J edge onder m m i-mke tlcaght thmt * ~* ^ C*_v 

wu nml y dmted 19*h '.orenibcr 18 5 «** 4 ,;o- 

Toenc-er I W8. med cccreqoratly^ trMtrf ti , 

lit tm cf tie defendant, in wh eh he l* 

toad lad been piwd ty hisi » ferto wfei 2- 

signed in the thintl’i maoatt loci theme .ear ml 
nest sued oo dated the 10th December 



c 8758 ) 


( 8757 ) DIGEST OP CASES. 


SEECIA.Ii OR SECOND APPEAR 

— continued. 

5. GROUNDS OP APPEAL — continued. 
“false,” — Held that, as the Judge must hare been 
biassed by the strong opinion so formed as to the 
defendant’s uutruthfulness in dealing with the rest 
of the defendant’s evidence, there was such a sub- 
stantial rrror in the procedure ns ought to preclude 
the High Court from accepting the Judge’s finding 
as conclusive upon the poiut in dispute Decree 
reversed, aud the case sent hack for fresh decision on 
the merits on the evidence as it stood. Hemanta 
Kumari Deli v. Rrojendro Kishore Roy Chotcdry, 
I.L. II; 17 Calc, 875 ; L. It., 17 1- A., 69, referred 

to. ViRBHADBAPPA V. JlAnANTATfA 

[I. L. Bv, 15 Bom., 670 

254. — — Rrror in dealing 

with question of admissibility of evidence and bur- 
den of -proof— Per Mahmcod, J. — It is the duts of 
the Court, when dealing with second appeals and in 
considering the conclusions at which the lower 
Appellate Couits have arrived, to consider whether 
or not those conclusions have been arrived at in due 
compliance with the rules of law governing the ad* 
missibilvty of evidence, and \\ liich involve questions 
of the burden of proof ; especially in cases in which 
a title is asserted by a plaintiff who seeks to oust a 
defendant and that defendant denies the title and 
asserts that the plaintiff has no title at all. Waii 
Ahmad Khan r. Ajbdhza Kaxdu 

[I. L. B., 13 All., 637 

255. Suit for ejectment 

— Proof of title— Inference of title from acts of 
ownership — binding of lower Court on such ques- 
tion— Mixed question of law and fact— binding of 
fact. — In an ejectment suit the evidence of the 
plaintiff’s title to the property consisted of evidence 
of acts of user from which the Court was asked to 
infer ownership in the absence of proof of a better 
title by tho defendant. Upon review of the cvidenco 
the District Ju«lgo held that tho plaintiff’s title was 
not proved. Held that this' finding, which was a 
mixed one of law and fact, was a finding with which 
tho High Court could not interfere on second appeat. 
When, from tho facta found by the Inver Court, tho 
legal inference to bo drawn is certain, the High 
Court in second appeal may correct erroneous conclu- 
sions driwu by the lower Appillato Court. Where, 
however, the legal inference to bo deduced from facts 
is doubtful, it iB not open to the High Court in 
second appeal to interfere with the findings of the 
lower Court. A test which often presents itself to 
an English lawyer Is this: W T ould a Judge withdraw 
the case from a jury on the ground that there wivs no 
evidence of the question to be found upon, such ns 
adverse possession or title, to go to them? or would 
lie, on tho other lnnd on certain facts being estab- 
lished, direct them to find in a particular manner ? 
In either of these cnees it would be open to the High 
Court in second appeal to come to a different con- 
clusion from the lower Appellate Court. Hut where 
the question upon the facts and Jaw is one which the 
Judge would lay before the jury to decide, tin re it 
is not open to the High Court to consider the pro- 
priety of the finding of the lower Appellate Court. 

tod. v 


SPECIAL OR SECOND APPEAL 

— continued. 

5. GROUNDS OP APPEAL— continued. 
Lachmeswar Singh v. Mannoar Hossein, I. L. R., 
19 Calc., 253 : L. R ., 19 I A , 43, and Ram Copal 
x. Shamskhaton, I. L. R„ 20 Calc.. 93 L. R„ 19 
1. A., 223, referred to. Rajaraw r. Gvnejti Habi 
Kabkitaxis . . . L L. R , 21 Bom., 91 

256. Misdirection — 

Ground of special appeal — Rrror of 1 itc. — The 
fact that tho lower Appellate Court has misdirected 
itself as to the effect of evidence which -Ins been 
admitted in a suit is an error of livv affording a goad 
ground for a second appeal. Rauprosad Das r. 
Rajo Koer . . . . 6 C. L. R., 94 

257. - —— Disregard of 

evidence. — Where the lower Appellate Court’s judg- 
ment was not based on the whole evidence on the 
record (it having left some important evidence out of 
consideration), the judgment was set aside in Bpecial 
appeal, and the case remanded for re-trial. Snurr- 
DHABUN AIOHTOT c. SHUMJT ChBKDER Rot 

(23 W. R., 180 

Abdto Rohman t>. Soft Mikhatbsii Saiieba 

(24 W. R., 293 

Mohtjn Sengh V. Jttgbottt Kooer 

(24 W. R., 297 

258. — Disregard of 

evidence— Rrror in law. — A complete disregard of 
evidenco which, although not conclusive and an estop- 
pel, is of such a nature that a judgment in opposition 
to it cannot be allowed to stand, nmounts to an error 
in law. Heeba Labe Gdose v. Ivaiek Dass Moo- 
kerjee 23 W. B., 65 

Aeund Chuhdee CnucKERBTJXTr r. Rotsessor 
Doss Sex 25 W. R,, 50 

259. — — — — Irreyular deal- 

ing with et iefen ce.— Where an Appellate Court 
ignores the great body of evidence on the record and 
places reliance on what can be sh uvn cither to be no 
evidenco at all or which points almost exclusively 
the other way, and where it lays down, as positive 
dicta of law, points which are not 1 iw, the High 
Court would be justified in considering such proceed- 
ings aB errors of law, notwithstanding that the Court 
below has ostensibly based its judgment on the evi- 
dence. It oop Nabainee Koof.e v. ItEssvr, Tewa- 
eee 21 W. R., 119 

280. Improper deal- 

ing with evidence.— In this case, deputing from its 
general rulo in special appeals not to disiurb the 
finding of fact arrived at by the Conrt below, the 
High Court, seeing that, on the o le luml, the Judge 
had misrepresented the cfLct of the evidence in some 
important particulars, and o i the other band omitted 
to notice facts very much in favoir of the defen- 
dants, considered itself jvntifi Hi ill s vying tbit his 
irode of dealing w tb tbc appeal had led to material 
defects in tbc investigation of the case which had 
produced error in the decisio i on the merits. It . 
accordingly reversed his judgment and remanded the 

13 B 2 
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BTECIAL OH SECOND ATrEAL 
— coif ia *4 

5 ororvo- op appeal— e»af 

ca*e for r» trial bnrao foosnrsi* Doitu » 
Cucxpzb hasr Gsots 21 W It, 217 

Ax jib limui r firman Vonrx Knxoxaa 
[23 W It, 87 

201 Improper aai 

tmaroai ieattaj nth »riJ(l«-Efrw ta law — 
The mmt gatlon of i caae upon a portion of the 
en loner etcJudwg the other portion under » mla- 
Ukm impreaivra that it waa rot legal evidence bet 
nrokrture « an inveatigat oo cmnnr u in l*w and L 
likely to prolate in error in the decluon of the rare 
oa lti merits The mode la which evidence if to be 
draft w th duruiaid. Mar uvea Pati>*t r BlX 
Treat Tiriil 

[3B hlL,A 0.108 11 TV It, 462 

232, ■■■ Partial coin* 

Jrrat aa of rriJwi — It la a preend for iprrlil 
appeal, if the Appellate Court d - ire^ardi oee • de of 
a cate and tarot iU attention excluiirely to the 
evidence on the o*her bet It la no error of law 
merely to pronounce no objection open the evidence on 
the former lUe. Dio trsrx Tooit » ViHOxrri 
ImiiL 24 W IE, 300 

203 Onaai/urtti 

flay anil itetnom oa farlt —The lower Appellate 
Conrt hta qu •* aa innch authority to decide upon 
fact* » the Conrt of flrvt loftanre a.M the High 
Coart it not at liberty to interfere with venTcte eet- 
trn* as de Judgments of the Court of ft ret initasee 
amply became inch Judgment! art more detailed 
or eren more latufactory on the evidence Douo 
Carmnltcri a vtoonlioniDim 

[19 W IE, 321 


SPECIAL OB SECOND AFFEAL 

— eo»/ii»*f 

6. GEOETsTW OP APPEAL— roafiaaei 
App* late Court b trrouecrsi in law heeaujethe 
hat failed to (rire proper effect to the documertary 
eriilmce adduced. » b neceawr for the afnclal ay 
pellant to liw net enly that the evident* I* «Jrs 
lated to inppnrt rerta u concluima, tut that thf« 
te-ncla»io3J alone Cowed from It- bdlX ?» AkAIJ e 
Com or n m, . . SOWH-IM 

267 JT'ad ay «' I* 

flam aeaerv of Jnl/tam tort t' u ’* 

The find ng of a lower AppclUte Court pww 
ou eiijraer, on the penuioeneea of a deed c® "I™* 
<! notion of aoony (the original ha ring been w*} b®* 
open to interference In «p«Ul appeaL 13 atari* 
Cinti I! attain » Dreni** UtMi _ 

[8 TV. R^ 326 


208 




0/ iatamial - A decision that a dc«- 

mrot waa not genuine can no* be interfered wan m 
apecial appeal- Ti»i P»0fC**0 
liiino \irVsntCA* 23 TV. B-, 14* 

«reram * T**A 
23 TV R„ 462 


Err mm* on appeal BulOSATB fi t*ea» 
P»OSOC50 Aloroorcam . 23 TV 

Fee *J t nU 


Xtaio . 
rcaaoua of a 

merta offered aa evidence e 
•peeial appeal. Umi Dtt 'uon * Cimu 
[UTV IE, 270 

But m SraoatTTT Dour* , Cvasia hem 

B swaa 24 W IE, 192 


Wit t, oji art ef.recf iiUtar, —Where the l* 
Appellate Court mere!* ou the a-prerance of a **« 
ment dura riled the evidence of witne«»ea who te*iB»« 
to the maiing and iignlng of It. the M!sh Court 
rereraed ta doebion on the ground that probat I 
which are ueefolaa aldj la eootdrnnjr the tro» ralae 
of d reet eridenee ran aeldom be aafely had reroute 
to alone for the purpne of ectac'y inrai'daDTP 
direct eridroeei LaLtiH Jba » Triir’Bat 0 ^ 
Zcuai . . 21 TV IE. 43d 

270 yrcoi/n' 

ramptum »//jc/-lVt.Tt tt« Court 


285 — Ft aJn« aJ la 

mf e ney of iocuauatiTj etidrae* — PtrBlTlZT 
J The omiMion in the firat Court to enquire or 
apecify in the judgment aa to whether a pottah. 
which b admittedly 100 jeara old and which ia 
aupported by the eridence ef old wrtuereea, cornea 
from proper eurtody or not, u not a auBcirot rtaeou to 
incal date the finding that the pottah if proved | nor 
b it a defect in the inreatigation affecting the merit • 
w,reU J 0 * 1 ‘6* interference 

ot the u igh Court in ipetial appeaE /Vr Gloria. 
tVT'T^' 10 '!" 00 “, to P™?" eortody ia not in larae 
the Judge having found the pottah pretrd by the 
erfdenee of w tneeeea. BronioODClaa r Golak 
Pi " 17 W IL, 270 


, “ T - .... -Error St' J, 

* B ” /proper tffect to e rut ear r . — In Vnli 

•upport a eontentno that the judgment of tfc\h 


■ariSyMa^ hTdrouiOT to reTa.IJa co ^iprci* 1 

appeal Ar-oo Bren » KoocJO HiL'aai* Eali 

[19 TV. IE, 283 

Wnt r Eraaa KaiToow 10 TV IE. 20S 

Corit Cnrrnra Gbouk e Ttscowu** Mvise* 
[10W IE, 349 

UiBisBaioor Enaacr AU 22 TV IE, 403 

271. Comparuoa tj 

i, f aatarti » ......lae.wr 

eonelnttaa . — Where the lower Appellate Court r?hfu 
on a comparuon between the nguatore la a mertra* 
deed and the • gnature in a vakaUtnam*. * r '“_ 
appeared ia apecial appeal that there were eery «<*" 
ndeiable dacrepancica between the I'gnalnr**, ' > 
High tonrt (departing from the cm! nary a*ran>pt>“ 
in inch caac* that the romparbou had taken 
open Conrt before the partita in the unal way) e°“ 
eluded that the eomiaruoo had been conducted ia *7™ 
way which ltd the lower Conrt into error 
accordingly rereraed it* drcuion and remanded 
caae for re-truE Phoobs* Bibbs c. Gob»o a-® 

E is EOT 22 TV B-, 272 
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SPECIAL OR SECOND APPEAL 

— continued. 

5. GROUNDS OF APPEAR— continued. 

272. Receipts for 

rent — Comparison of signatures — Credibility of 
evidence. — In a suit for rent the defendant pleaded 
payment and put in evideuce receipts for the lent 
claimed. The Court of first instance disbelieved 
this evidence and gave a deciee for the plaintiff. 
The Judge on appeal compared the signature of the 
plaintiff on the receipts w ith his signature to a docu- 
ment not in evidence in the case, and re\ eised the 
decree and dismissed the suit. E eld that the decision 
of the Judge, proceeding upon the point as to the 
credibility and weight of e\ idenco, could not bo 
objected to on special appeal. Ramsoonder Siecar 
t. KistobagBag . Marsh., 322 : 2 Hay, 421 

273. — Receipts for 

rent — Cu t! Procedure Code, 1850, s. 872 — Error 
in investigation of case. — In a suit for arrears of 
rent the defendant pleaded payment and filed receipts. 
The Collector oistrusted the receipts, and gave a 
decree in favour of the plaintiff, saying that as to 
three of the receipts ev idence had been given \\ hich 
he did not believe ; and that with respect to tho other 
receipts no ev idenco had been offered. The Judge, on 
appeal, rovcrscd the decree, and gave a decree in 
faiour of the defendant, expressing an opinion that 
the distrust* of tho evidence in support of the three 
receipts was without sufficient reason. Held that, 
with respect to the receipts in snnport of which no 
evidence had been offered, the plaintiff was entitled to 
a decree for the rents to which they appliod, and that 
the findiug of the Judgo that such rents had been 
paid without any evidence haling then been gii en of 
such payments was an “ error in the investigation of 
the case ” which had produced error in tho decision of 
the caso upon the merits, within b. 37 J of Act YIII 
of 1859, and was therefore gionnd of special appeal. 
Mohun Chundeb I) hue v. Kidge 

- [Min-slh , 381 ; 2 Hny, 419 

274. Mt sapp rehen- 

sion of, and irregular dealing with, evidence by 
Appellate Court — Ground for reversing decision . — 
Where the lower Appellate Court misapprehended 
the documentary evidence, mistook the statements of 
witnesses, and without recording clearly its reasons for 
doing so sent for documents which had not been put 
in evidence before the first Court, and also came 
to the conclusion that certain documents whoso au- 
thenticity had been Bwom to were f lubricated merely 
because their appearance seemed to indicate this, the 
High Comt in special appeal held that the case had 
not been properly tried, and, reversing the decision of 
tho lower Appellate Court, remanded the case for re- 
trial, excluding from tho evidence on tho record 
the eiidence which had been received in the appeal 
stage without any reasons being recorded for its 
admission. .1 ov;ab Khan v. Rugroonath Doss 

[20 W. R., 474 

275. — — Error m laic — 

Misconstruction of document. — Thcmisconstruction 
of a document is an error in law sufficient to form a 
ground of appeal Odit Nabain r. Maheshto 
Buz Singh . Agra, 3?. B,, 52 : Ed. 1874, 39 


SEECIAL OR SECOND APPEAL 

— -continued. 

5. GROUNDS OF APPEAL— continued. 

270 . Misconstruction 

°J document— Error on facts . — Where tho Court in 
recording the words of a document on which it relies 
puts one term for nnother, it i3 a misconstruction 
“affording ground for special appeal,” but where for 
reasons given it places a particular boundary mark in 
a Particular spot, its decision, even though wrong on 
the facta, would not be a misconstruction unless 
incompatible with the wording of the document. 
Kaj.ee Churn Battue t>. Chun-dee CeIjbk 
Muhdto 9W.E, 306 

277 . Misconstruction 

°f documents. — Per A IK MAX’, J. — Semble — lhat a 
ground of appeal to the effect that the lower Appel- 
late Court has misconstrued a document is not one of 
the grounds of second appeal contemplated by s. 584 
of tfio Code of Civil Procedure. It tor Prasad v . 
Bahx-atjj . . . J. L. R, 15 All., 307 

278. — — - — Question 

fact-— js rro neou$ use of admission by lower Courts. 
— The High Court, in special appeal, interfered with 
the concurrent finding of the first Court and the low er 
APP^llnte Court on a finding of fact, where the deci- 
sion turned entirely on the constrnction of a written 
admission which had been wrongly understood. LaHa 
Iaerid Laid v. Mahomed Lamzamaii 

[18W.E., 447 

278. Mistake as to 

mean, n g of evidence — Misconstruction of document. 
— The misconstruction of a document which is the 
foundation of the suit, being in the nature of a con- 
tract or a document of title, is a ground for special 
a PP et d, although not nnined in Act nil of 1859, 

8 375>, But a special appeal does not lie because of 
a mistake as to the meaning of some portion of the 
evidence which is in writing, if it is connected with 
other evidence affecting its construction. Kowbut 
SiKQn r . Chuttee Dhabee Singh 19 W. R., 223 

280. Error in con- 

struct, 0 n and dealing with sale certificate . — A 
Judge is bound to give full effect to the terms of 
a sale certificate; and when be proceeds to limit the 
effect of that certificate by certain inferences and 
conclusions drawn from other doenments, he does that 
whichhc is not at liberty to do, and commits an error 
of lavv which it is in the power of tho High Court to 
remedy on special appeal MookhTA HuruckrAj 
J oshre v. Bam I, alb Gohashta . 14 W. R,, 435 

281, Construction of 

depos t H ons 0 f witnesses. — The constrnction of the 
deposition of witnesses is not a question of law, and 
therefore not a ground of special appeal. Hlitjccp 
Ali I-Ihadik r. Axamutoollah Khadih 

[23 W.R., 250 
Upholding on appeal, Kiamutoollah Khadhi 
r, Ritaur Am Iliudim . . 22 W. R., 518 

28J5, — Construction oj 

docuoicnt — Question of fact .'— Where the conclusion 
of the lower Appellate Court rested, not only upon the 
contents of a document involving the question of its 
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BISECT At. OR SECOND APPEAL 

— tontiAmtd 

s groins'* oy ArrEAL-c« a r.«.#j. 

forrut com nictxm but alto upon all the fact* of 
Uie case ind it i wlml* c ndart of th* parties,— ItlH 
lbatltwasn to|Htito ijvcul appeal Ursctfisr 
l)Hr* RiiUTa r ilronoo i-oobm Cnoarpnar 

[23 TV. R„ 400 

233 Dec...*. w.«. 

«•( nf,r,,»t *r.</e.-e - In a rut on a kskoll.t, the 
Court of first l-.eUnee found th*t the kshuliat hvl 
cot been signed liy the defmUrt. tot by a third 
p»rtj, »mt that tb rr «m D i eti fence that *ofh third 
ptrty was *u ltorl.nl to sign It The Judge co 
»rp**I KTCTKil th. d emon. U'l ! tint the <l.r Umn 
of the Judge ho! Ii lg the def. ni*nl r-spoosi’ ]r for 
tbetgnatui* fapera.'iof wtosr authority there was 
Bo rtil.nce »»« irnomons hi joint of law and III * 

pioand of t,x, l.t* jpah -nan Cnano Dieses e 

Jicjiio Ciusuia Ch*t tun 

(Marsh., 650 2 Ilay, 063 

„ fiw l„g ./ 

Atc/'a* 4» -fe.ee. 1 * rtp rl — her. the lower Appel- 
Ute Curt fin 1 * .. . t.rt tUt the Amen. 1 , reran I» 
Co trustworthy 1 | „ map wrong/ 1 he finding ran not 
bo Inlrrf.rnl with be the 111 h Court in special 
sppeat Huso liiitMiun,. II 093 ire«otr 

[34 TV. It, 342 


SPECIAL OR SECOND APPEAL 

t. GROUNDS OF APFEAL— «*-'t*sed 
283. • ■- ■■ . Oral tr «da nca-A/orsess/ 

o/.a.Ms Ulrttm fewer C«wr(. «< f» trr4ti\.iif V 
nheiiet —Where the ((nets dJT r at to tw erf<E* 
lit ty of aUnM«-«, *n*h d-Cerecce *Joe« not f m a 
remind tf sperUl appeal. fc»r*f»*i 
Iiaiwaa Curspri **«;* n 


21W.R-.I3 


record oy»». o. o. er d .cc -The emission lo rtn-ti 
an opinion on one of many Items of erldn re (» »„ an 
Amuu 1 . report) I. ro aueh an rrror In Uw m to 
come within tb, .cop, of tbc provision* for sjveul 
appeal*. Husbuou "ooiooust *. Jor I aon.if 

Enaa W. It, 1804, 367 

nnmrtdiiKniMs * Xtiottoc iBanKn*i.nc 
123 W.R ,230 
Upbollm* m appeal no In the Liters 1 *tcnt the 
dnhamof hittr, J , In huarioouin Kbjdix » 
23 W. ii, 610 


mihn'ml’tf o/ esufrw* Or nl«,m * 
Judge ha* a light to ht th.t lo |h* *i»cerr tf » 
witness be considers satrrLI hr ranac* glc* ha 
paint.? a decree. Jit whirr be ststeJ tlalsakw* 
rrrtain witness (from whom tbe f !«lnt ff had f<* » 
conteyanec whieb It w«t nee.aaary for b‘s* *•» f™ < *} 
attended and pare ccldet.ee the ] Ism 1.2 ccri i *»* « 
I tr> right wbatrerr, his derlelon arie held 10 b« *TK* 
In law and was at uie n sf'cUl apprtl 
I Dhcs IUsiaJts » Rax Nil*)* Ifnesrsl** 

! (1IW.IU3U 

1 20a !"• reed ■ f ' */ 

I v.faeiees fbw eeaenl reiiflle- irfir ii 

the lower Afpclla’-r Court lo if acred t wii®**" 
Bertly for g-arral reaw«a not affretio* the 
cnlar credit of anc loduldaal ib pon«Tt is lo c^smi 
an error of law which cun he tbr subject of a *p"™ 
afpeah bno rrm» Piscn r it«o» 


IllXXCT Au hlllMS 


plaintiff haring n 
another and older 
for the Judge 


. >’ ah Iity of 
Lr one hill «bi!»t 
'Pj 111 * >u no reason 


a lar— Th. |, 
cd payment f,., 
r-malnrd _ 

deuce with regard to an entry l a the lUml.lTa d.e* 
hook on which the fir*t Coart decidei the cue 
held to bean m«r of law ia the (n, .„T 
Proper subject fi^r sp. cut appeal. Dittnao Dtarc 
*_ t« „ - 18W. It^ 53 

r, -durtferf -Where a Jndgs^tlfi^^JT, 
mte of parol testimony by th* ,„ 0 i k o( 

.won of I’orumcnta which h* ought not i- 

hare dealt with aa evidince, there m held to hare 

tern no p>«vr ti 1*1 of the case. The Rgh Court on 
special appm remanded the ease Uomo* 1T B Pa 
ruioiK s ltf** cs Lut Mrrrm . 0 "W. £74 

PTBAS* c*v DE* Cuniuu * Gsish Cur*. 
J»u CBAturKi* . . . BW.E, 460 


291 . _ 


-flisDlrt/'j 


w liases 0 * 1 r*rtf —A special 

rot lie merely on the g-criad that tbai hjwrr ApP' "** 
Court ha* dhUlIercd a wiiniss by irrnn «> t>* 
Icing an bUrr.tr.) p.TSO -1 cr for any Otbir T(U** 
within Its discretion. RwiSCsSsTB COs* Bl**« 
c. Ifcrprs Alone* CnratMBCrrT 

[6W.E.2 82 

Jtr* reals** far Jehenwy irer**ier< d.«Ufie*ed If 
tartr fwrf -lit 00 tuVo-i cf ■ lower API*" 
tourt to glte It* reawn* fer brtie.lng wiluiasrt « 1 >»- 
belirrrd by the first Court do. s net cttsJ'u*' • 
ground of Sped*) apjnwL LrCKUtl 5 !l"il ,y3 }?i 
c. Harris hois Fact . . 4 W. ILR™ 

Nor the ohiUko to gire reasons for conSrmin * tbs 
dfd. Son of the lower Court, bnaxia 
Fioona* I’alki . . . sw.E ,!' 8 


293 . - 




■m 1*S ,U 


- . .......re.— No geneca* 

can tw l»ld down as to when tbe rea*«i* •!*«*“ 
be stated by aa Appellate Court fer beli-^mg «» 
ol witnesKs rather than another 1 and the oeui*-ion of 
a lower AjpeLu Court to state mrh rtawMUB ta 

ground for special appeal. 6 acX(Brt<XPDT r JiJ 
IliBoiebD blXBiB . . .21 TV. R, 280 

Ucsnooxtssissa , Noinr Snc-n 

[34TV.3h.22 6 

2 f tlj Z Ti Owir/.t* t« ree- 

B J jormtr co*!rar, «fa'e«e»/— B-ftr- 
ndrr.*.m'il'T'’‘ < « t •ifm,*! — tTheu wdneisrt 


under t**mln»tian make 


dysie 
statement* which * 


* pntiouily made by them, the 
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SPECIAL OH SECOND APPEAL 

— continued. 

5. GROUNDS OF APPEAL-coniinued. 

Court ought to (1 raw then attention to the contradic- 
tion; but an omi-ston to do eo does not make tho 
judgment bad in law, because ho has remarked on 
those contrary statenu nts in his judgment. Sham 
Lax.Ii alias Siiaaia v. Andntee Labe 

[24 W. R„ 312 

295. — - — — - Putting onus of 

proof on ic rang party — Irregularity affecting 
merits — Error in late. — A suit instituted in tho 
Court of the Principal Sudder Ameen was transferred 
under e. 6 of Act. V III of 1839 to the Court of tho 
ilunsif, wno took further evidence, and decreed 
in fa\ our of the plaintiff. Tho defendant appealed 
to the District Court, o i tho ground (amongst others) 
that part of the cudenee had been taken by tho 
Prmcipil Sudder Ameen; and the District Judge 
reveised the Munsif’s decree, not on this ground, but 
on the merits The plaintiff then appealed to tho 
High Court, objecting t bat the suit had been iliegaily 
decided by the hlunsif, upon evidence recorded b\ the 
Principal Sudder Ameen ; and that the onus of prov- 
ing the bond fries of the transaction, a Inch was the 
subject-matter of tin suit, was thrown by the District 
Judge on the plaintiff, instead of on the defendant, 
who alleged the vv ant of it. Held (1) that the 
Mnnsif’s baaing used the cudenee recorded by the 
Principal Sudder Ameen uas only an irregularity 
which uas waived by the plaiutiff not requiring tlio 
u itncsscs to be examined again, and proceeding n ith the 
suit, and producing other witnesses to be examined in 
support ot his claim ; and as this irregularity did not 
affict the merits of the case, the decree of the Sfunsif 
being in the plaintiff’s favour, it was not a ground 
for rev ersing the decree on special appeal; i2) that 
the onus w is not thrown by the Judge upon the 
qiLintiff in its proper sense, and so as to be an error 
in law, as tne Judge did not hold tbit the defendant 
was entitled to enecetd without giving any evidence, 
unless the pluintiff disproved the alligation of the 
want of bond fides. Nabanbhai Vbj jbhbkandas 
V. NABOaHANKAR CHANDRO SHANKAR 

[4 Bom., A. C., 08 

296. Admission or rejection of 

evidence — Error in admission of document t n- 
suffciently stamped . — An error in the admission of 
an insufficiently stamped promissory note was held 
not to be an error affecting the decision of the case on 
its meats. Mactcl Ahmad v. Ittikharunniss a 
Begum 7 If . W., 124 

287. Order under 

r, 20, Stamp Act XVIII of I860 — Discretion — 
Ground of special appeal. — A District Court refused 
to allow under Act AVTII of 1869, s. 20, an insuffi- 
ciently stamped documtnt to be admitted on pay ment 
-of the full amount of stamp dutv, and the penalty, 
on the ground that it was wilfully executed in fraud 
of the 6tamp law. Ur Id that the High Court could 
not in special appeal question the correctness of tho 
District Court’s refusal, Pendse v. Malse , 3 Pom., 
A. c., 94, commented on. Gambmhmax r. Chbjuae 

[10 Bom., 406 


SPECIAL OR. SECOND APPEAL 

— continued. 

5. GROUNDS OF APPEAL — continued. 

298. — Error in ad- 

mission of secondary evidence. — Whether secondary 
evidence is admissible in the place of primary is a 
question for the determination of the Court which 
tries tho case on its merits, but such determination is 
open to special appeal, if it is come to without 
evidence at all, or without evidence legally sufficient. 
Cixdnderkast Ghose e. Showdauinee Debia 

| [8 W. R., 517 

299. Refusal to ad- 

mit secondary eridence of lost deed. — Ail that it 
would be right for the Court to require for the pro- 
tection of the revenue in cases where a lost deed was 
shown not to have had a stamp would be that the 
same money should bo piid, before admitting second- 
ary evidence, as would have to be paid if the deed 
itself w ere produced. If the Court does not do that, 
but allows secondary evidence to be given of the 
contents of the deed, it is not an error which affects 
the merits of the decision or is a ground for special 
appeal. Haran Chundee Buooree «. Hussies 
Chpndeb Neogi' . . ,20 W. R., 83 

300. Refusal to allow 

additional cadence — Discretion of Court. — The 
parties, m an appeal are not entitled as of right 
to put in additional evidence The Appellate Conrb 
allows additional evidence in certain cases, but a special 
appeal will not he in the event of the Court refusing 
to allow it Goi.au Ugckdooh r Haeeezoomssa 

[7 W. R., 489 

Kui,i>o Singh c. Thakoor Singh 

[15 TV. R., 429 

30L Refusal to allow 

additional eridence — Ctal Procedure Cole, 1859, 
s. 355. — The High Court on special appeal cannot 
interfere with the refusal of a lower Court to comply 
with ail application, under s 35 j, Act VIII of 1859, 
to file additional exhibits Mohesh Cuonder SnAH 
v. Suoshee JIookheb Debia . 6 W. R,, 198 

302. Talcing of acP 

ditional evidence by Appellate Court — Civil Pro- 
cedure Code f Act XIV of 1S32J, s. 55S . — Where the 
lower Appellate Court allows additional cnienco to 
be taken, though it is not satisfied that tho ev ideuen 
is necessary under cl. (a) or cl. (b) of s 568 of the 
Code of Civ il Procedure, tho High Court will inter- 
fere on special appeal ; but where this does not 
appear to be the case, and there is simply an omission 
on the part of the Appellate Court to recot d its 
reasons for allowing additional evidence to be taken, 
the High Court will not interfere. Habiz Abdci, 
Ktmsiit p. Ski Kissen Rai 

[L L. R., II Calc , 139 

303. Omission to give 

reasons for admission of additional evidence. — A 
sued P for rent, makimr C a defendant : the suit was 
dismissed and A appealed. Then C sued B for rent ; 

A intervened and was made a defendant; a decree 
was passed in favour of C, and A again appealed. 

On appeal tho Subordinate Judge tried both suits on 



( 8-87 > 


DIOEST OP CASES 


< 876S ) 


SPECIAL OR SECOND APPEAL 

— coat aired 

5 GROUNDS OF APPEAL— eeaefadrif 
tie nm eri lence though there »>■ eriJmee to lie 
iccond r*« wbleh «u not before the lower Court oa 
the hewing of the 6 rat llild that be aboulJ hare 
recorded hn rr»aon» for doing ao, bat that the jndg- 
mint would not be *ct aaide on that ground it act 
appearing that the party taking the objection bad 
teen prrjud cid or that it Lad been railed bcforr the 
tMibordinate Judge Pnaxsarn SlxoTat r Rate 
COO 11 as ‘-AWBTAL 2 C la B., S3 

3 04 ■ Improper ry ro- 

ll c-u of ecideoce — -The improper rejection of eaidenre 
affecting the decmon of the me on the merit! i» an 
error in taw which may be act aaidecn aperial ipprol 
Huso CnvsDM CnonunsT r Gowxt. Carypr* 
Mom** 17 "W 1L, 255 


805 


- ■ Hr<fctic» of 

A onji! to hare Ittn adaitled — Oroaad 
for fltrftrtmrt The fart that the Jndge may hare 
rejeeted etidence which onght to hart been rewired 
and comdered doc* cot warrant the High Court in 
interfering to art aside an orihr ef aoeb Jnd,e 
VErsaracnma Cnrrn r P*»Tijatn«iL 

(2 Had., 418 


(a) Appsals 

£06 - Appeal wrongly admitted 

— Order, wad prce,<J, ng , Uereea witU.tj.ncl e- 
i,om -Where an a Ppt »l w„ allowed from an order 
rejecting a renew, and other art. and proceeding, 
took place Laud on each illegal order the H oh 
I" J * ‘H, 0 * * w ” d "?» ™ 'frcial appeal. 
Jrwrx Bran c Bnmn Slrson 

18 W R.,489 

and decided wi.'icut cljeclicm trine 
—Although Act XXIII 0 f i 801 , 26 J 

appeal from an order or dec won pais-d m " 
1S5? * 15> yrt whn * 
i Dct * noobjeclicn taken, 
faterfere^tCw^rin* refold to 

Court. decree haring 
pren the plaintiff what the £rrt Court onght to bare 
pren Hrw>Tai. ta CH r Kniari La&. 

3oa J 10 W - 247 


* r°™ *<r*eotreepen<t,Ml lei*gatca„ of lea 

7£~*r’J. I!! far "ir*j h arr,d l, f°" »« tea 
fr.-in.il. 

SS53£»SsS«s 


SPECIAL OR SECOND APPEAL 
-wafuiti 

C OTHER ERROrS OP LAW OR PROCE- 
DURE— esa/i a aerf 

the CitH Procedure Cede and Limitation Act w±. II, 
art. 169. had e jjured —Deli that tLe High Court is 
itcond appeal tad power t»> interfere order e. f'-t *e„ 
Cinl Procedure Code RilAJt RAr r hiUtAMror 
[L L. It., 10 Mad, 414 

300 Order reject •} 

appeal etol prueolltl «« f«a«« arifiewf toft at 
co tie fir Jtlaj—Dtrcrehoo ofJoige — Far rent of 

duertlirH not to it lotirfired. with — Wberr as 
appeal baa been dum aaed at tarred ly LeriULes the 
lower Court beJJmg that there waa no nfficUnt e*"« 
for not present lug it with in the prescribed tune the 
lit, h Court ean culy lotcrfrre in a creed appeal C 
that decinon la contrary to law, that la. If the load 
Court baa eirreiaed it! diarretion eapnekmalj w 
arbitrarily or without proper legal material to acp* 
tort IU Seeiiion. Pabtati c. GAsrin ronun 
Aa« . . . L L. IL, 23 Bosl. C13 


310 - 


(») COST!. 

~.w Interference with award 

cf costa. — The Court may Interfare whh the arm! 
of coat a on appeal JirttM Biar* r Ah»*d Dm- 
•ns Khi» . . . 1 Agra, 270 

31L Question of coat*.— There 

may he eircumataneca which would jctUfy an appe“ 
upon a mere quratun of eoata Cun aim •<«» 
KmiB abvid Kota a larstAto* k imt K at*a 
matbIIaji .... 3Madw270 

312. ilode of a <rord 

aay ceil I — The qoejtion of how ceatl bar* hwa 
awarded U jxt a rovot fw ipeeial app<«l- 
PriSBAD r Dooboa Piiibad W. R-, 1S6L dlo 


portion of deern relatup to eoett —Held, io J®** 
fonnity wjth a 1 nil Bench ruling of the la'e Soi^a 
Court, that a aperial appeal lies from the order of we 
lower Courta in matter, relating to eorti and 
there ta nothing In the law limiting or taking a car 
the right to appeal ! penally from that part Of » 
decree which rmatea to eoati in any case where any 
legal gronnd for apceial appeal La ibown to eii». 
A«ia Bab a Kiniyirsu Dass aa 

(Agra. E. B, 00: Ed. 1874. 68 

314. — DucreHon !»«*• 

iimaj eeiti—Cieit Proccd.rt Code l*&, • l ” 7 
— Where no appeal ia made agamat the jndgm® 1 
pataed on the subject matter cf the !oit. the d KT ^“ 
tionary fewer cl aaaetamg eueta gireai by a 1*" 01 
Art VIII of 1S59 thoold not, onlers in a rery 

t local ease, be interfered with by the AppeR* 1 * 
Court. KrrrreTAXiATTAx r KAyirTlTTAT 

pMaA.74 

315. - Improper eser~ 
cite of ifiamhoa an award ag cotfe . — An impropCT 
e Jertire of diaorrtioo In awarJicg costa agamat wiicn 
a regular appeal would lie ia no ground for alio*®? 
a apecial appeal, nnlem the award ia contrary to !0®» 
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SPECIAL OR SECOND APPEAL 

— continued. 

6. OTHER ERRORS OF LAW OR PROCE- 
DURE — continued . 

particular law on tlic subject. Ahitisaheb Haeiz- 
tn.Ui v. Jamshfjwi RnsiAirai 
' [4 Bom., A. C„ 41 

Desaji Laxhjiaji r. Bhavanedas Rabotasidas 

[8 Bom., A. C., 100 

316. Improper exer- 

cise. of discretion in awarding costs. — There is no 
foundation for the opinion that an Appellate Court 
has no authority to interfere with the discretion of 
the lower Court os to costs. To assess the defendant 
in a suit with the plaintiff’s costs, nhen plaintiff’s 
suit is dLmis.ed for want of any cause of action, is 
irregular and unreasonable. Daktcdebi Rabatana 
Gajapati Raze Gabe r. Seeappa Raze 

[3 Mad., 113 

317. Erroneous order 

as to costs. — The Court below gave the plaintiff a 
decree in la suit for mesne profits for such an amount 
ns should he ascertained to be due, and ordered that 
the plaintiff should hare his costs on the amount 
claimed. Held that this constituted no ground of 
special appeal, hut that the remedy of the defendant 
was by application to tbe Court below to amend the 
order. Bheggobax Chekdeb Ghose «. SnEimnoo 
Chekdeb Ghose . . . Marsh., 503 

318. Err or in impro- 

per exercise of discretion as to costs. — -Where the 
first Court’s discretion is improperly exercised in the 
matter of costs, the error may he rectified in regular 
appeal ; hut, if this is not done by the lower Appel- 
late Court, tbe error is not such as would justif\ the 
High Court's interference in special appeal. Ooiia 
Cheek alias Gopae Chekdeb Rot Mozoomdae v. 
Gxbish Chekdeb Bakebjee . 26 W. R,, 22 

319. - — — Order in discre- 

tion of lower Court.— Where, in a suit for defama- 
tion, a decree waa gi% cn for the plaintiff for nominal 
damages, but he was ordered to pay the defendant’s 
coats, — Held that the order as fo costs was in the 
discretion of tho Court below, and therefore no special 
appeal would lie from such order: the rule, as laid 
down in Gri'lhari Lai Hoy v. Sundar Dili, S. L. It., 
Sup. YoL, 496, being that an order as to costs cannot 
be interfered with in special appeal unless it is illegal. 
Feteek Pabooee v. Mohekdeb Hath JIozoou- 
dab . I. L. R„ 1 Calc., 385: 25 ‘W. B„ 226 

Reversing on appeal under tbe Letters Patent tbe 
decision iniloHEKDBO RathMojoosidae e. Fettick 
PAAWtts . . - . 24 W. 519 

Aohejibit Sikgh v. Kekhta Lad Mobajdk 

[7 W. R., 208 

(e) Discbetiok, Esebojse op, ik Yabides Cases. 

320. Order for security for 

costs — Appeal slrttcl off in default— jiisence of 
error in fair.— When tbe Civil Procedure Code gives 
to a Court of regular appeal a discretionary power, 
and tlmt discretionary power has been fairly exercised, 


SPECIAL OR SECOND APPEAL 

— continued. 

6. OTHER ERRORS OF LAW OR PROCE- 
DURE — continued. 

it is no good ground of special appeal that a wiser 
exercise of the discretion would have led to different 
results. In a regular appeal tho District Judge, at 
the instance of the respondent, on 26th March, called 
upon the appellant, who resided ont of British terri- 
tory, to show cause, within two days, why, uuder 
s. 342 of Act Till of 185% he should not furnish secu- 
rity. The appellant appeared on the 13th of May, 
and filed a written statement that he owned land in 
Jhansi, and praj ed that, if the statement was denied, 
inquiry might be made. There was nothing to show 
that this statement was disputed. The Judge on the 
same day made the following order: “is I cannot 
say whether or no this is true, and am not aware of 
the terms under which land is held in Jhansi, if in- 
deed the appellant holds any land there, the excuse 
cannot in its present form bo accepted, nor can the 
respondent be exposed to xibIc while enquiries are 
pending. Tbe appellant must file security within 
fourteen days or the appeal will be struck off.” On 
2Stn May the appellant produced certificates that he 
held maafi lands in Jhansi. The Judge, not consider- 
ing these to be security, aftei recording that no fur- 
ther order could he passed, struck off the appeal with 
costs. A special appeal having been ndmitted from 
the Judge’s orders, the respondent objected that no 
special appeal would lie. lteld that the Higli_Court 
ought not to interfere in special appeal merely on* the 
ground that, in the exercise of the discretion given to 
the lower Appellate Court, another Court mteht have 
thought it unnecessary to call upon the appellant to 
furnish security. Held also that, unless it could be 
shown that the investigation of cither of the issues of 
fact tonchiug the appellant’s residence and property 
had been defective, or that there had been error in 
law, tbe High Court bad no power to interfere in spe- 
cial appeal. Meld also that, if the appellant bad, 
after the order of 26th March, come into Court with- 
out delay, or even on 13th May applied for an 
adjournment to enable him to pnt in proof that he 
held land in Jhansi, and been refused that permission, 
the Conrt would have interfered in special appeal. 
Goead Khexdee Rao t. Deokee Rekpek 

[6 N. vr., 172 

521. Exercise of discretion not 

B terfered with — Ctttl Procedure Cede 
V of 1883), s. 5S4— Limitation Act (XT 
s. 5 — Appeal rejected as not presented in 
ml sufficient cause for delay —Discretion 
— Where an appeal has been dismissed as 
limitation, the lower Court holding that 
no sufficient cause for not presenting it 
prescribed time, the High Court can only 
l second appeal if that decision is contrary 
at is, if the lower Court has exercised its 
discretion capriciously or arbitrarily or without proper 
legal material to support its decision. Pabvati u. 
Gakpati Rokdaji Rais . L L. R., 23 Bom., 513 
322. Execution of decree— Dis- 

cretion of Court executing decree — CinV Procedure 
Code, 1859, s. 297 . — It is entirely in the discretion of 
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SPECIAL OR SECOND APPEAL 
— ee*fi»s»<f 

6 OTHER ESrORS OF LAW OR PROCE 
I'UP.E — eo»li»*td. 

the Court executing » joint decree to mate arrange- 
ments uud r Cm) Procedure Code ■ 2b 7, regarding 
its execution by otic of the decree-holders and to take 
necessary step* for thi protection of the interests of 
the rot a d i f it does not eh oie todo that, it cannot 
be pron nc d wrong in special appeaL Hsai Ror 
* (jrjioncR Pibsiiid Sasun Si^oh 

[24W.IL, 288 

33 3 Refusal to grant fresh 

STUnmonB ~ Defay —An exercise of the discretion 
of the Court in refining to grant a freah sun mans on 
ronnt of delay in applying for it cannot be inter 
“ »pp<al Bbojo Lau. Mootia 




jeb r AcottoB Lrn Cbosal 25 W, B . tj 

•“ — “ — Ordler for payment of de- 

cree by instalments without providing for 
Interest or penalty agreed upon on default 
— Lsrcrr/HM. d-4'/ rafv tx ,„„ e 0 f-C„,l /Voer- 
d " eCd ' i S59 • W-Whea the lower Courti 
V d '"* € lo b * F*" 1 b J instalment, which 

*d n!t mn t0 ***** the ,ntCT «‘ 

toned ,n , T d fa®/ ‘V mtm * t and condi 

t oned in ease of default - BeU that the, had excr- 

TTTI *• la**?* 1 *?" ***** 10 ‘ b *<n by l 1M Art 
L 0 * 1 f. 1 * rS ‘ tr * n, y »nd withint due caution, 

a ««c^l 0 .onL? 0, n ho ‘,; UrfrTf<1 w,th aad «* wide 
on special appeal Bra Gobisd e Robtho 

T _ [l Agra, 11Q 

Jams Beovu c Anum Hossicr Kha* 

P Agra. 270 
Refusal to allow applma- 
"mend plauit— ZJuere/ 10 a lo allow 
V 7, A low * t CW b »« ducretwa 
J*!, / f ®“* cf * P* t,tloa ‘o amend a 
‘ a E0 ^" , ’'- nd For special appeal 

-s i Co e JiuiHoo Diow/b 10 W R,87 

™ ™ Interest, Award of -Infer- 

aars ,sSS« 

SSSi Jif* •'“* ”»»»“*» “£££ 

[3 B. L. R, Ap„ 105 UJTCtlnscd to 
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SPECIAL OR SECOND APPEAL 
• — eouheued 

C OTHER ERRORS OF LAW OR PROCE 
DURE— ccn/i*««f 

pla ntiff sued u owner of property in dispute and in 
which the defendant admitted the plaintiff s potw*- 
sioa.but qualified It by saying that the plaintiff held 
as inr 1 ptshgidar or mortgagee, the ©muslin of tbs 
Appellate Court to try the questiou of possessxn is 
an error of law in the inrestigation which the Court 
will take not ice of on special appeaL Corn. For «. 


Tikabt Rot 
329 


8 W.R.S33 

- — - Omission to decide on li- 

mitation-- An omission by the 4 tides on appeal to 
decree according to the law of limitation applicable 
to the case as stated by the plaintiff although the 
objection may not be raised In the grounds of app^L 
u an error or defret In the decision of the case on 
the merits and a ground of special appeal SaiCJI 
kzs&ijxr Bajbaboji JalvbxkojI 

[3 Horn., 169 ; 2nd Ed, 162 

330 Omission to Inquire into 

defendant’s plea — Suit for comfirmohoo ofh'lt 
and poutstioa —Where a purchaser snes fore ofinn- 
atioo of title and possession and the plea set up by the 
defence is that the rights and interests in qnes ion 
were previously transferred to another party who had 
•old it to the defendant s vendor the ominsion of the 
Court to inquire into the alleged transfer and et» 
whether it was genuine, smd, If *o, whether it was* 
real or only a colourable transaction u an error m ths 
decision which L a ground of special appeal. 
ooairrrr e Dixbamajxst hi»OH 8 W. R-, 477 
33L ■ ■■ ■ Omission By Appellate 

Court to decide on the question of owner 

Ship— S«i< btfor, /Subordinate Judge deptaUej 
on mutt of owmerthtp at welt at ou a reel uote — 
Where it appeared that an issue was raised as to 
Ownership and that both parties at the trisl before 
the Subordinate Judge gave eiidcnce o« such u*" 9 
(although the claim was based, in the mam, on a rent 
note), and the lowrr Appellate Court omitted to fed 
cn such issue — Held, reversing the decrees of the 
lowrr Appellate Court that it ought to have found to 
the issue as to ownership Raubob Gopaui *' 
Olvoiain . . L L. R, 10 Bom, 645 

1 / 

(»j JungsrceTS 

Reversal of judgment 


‘wi’hoat reasons —Vffereuee of op‘- 

| j£,%\ Aspecul appeal lies from an AppvIUteConrti 


(<f) lesezt, Omsnox to Diems V b 


_jient in which the decree of the lower Court l* 

* oea^-It on second appeal it U ^ without any reasons gi.en tor diffincg** 

“»treul farts, harmed . „ | Oobbbdhcj? v SabbSj 1 W. R, 2« 

«*i*i'ltr»3*bi , *i* i i“ t,, ** Blt i *' ,e b « e “<™iPl5'Zi Omission to BUte reasons 

Court »n; sJrfti" V.w** Conrt BwA u h 7^ t ^ nfnt ~. c,r,t Fro f ,d r‘ c . oJ ‘J Act , Xl * 


A FPtlUu'cTnT^ ° f 1 -erl 

<•«. '5ZIE*—' 


• wle. sMtroafc— When t> 


V 7b*2^» »* 074 SSI —The fart that the judgment 
of an Appellate Court is not drawn up in the manner 
prescribed by a 87* of the Cud Pn>-ednre Code Is o» 
ground for a second appeal under a. 531 unless it eao 
be shown that the judgment bus failed t » determine 
any material lame of law BlSVASATB Main * 
BiXDXAXiTH Miu nTTT. . j. la R , 13 Calm, 109 
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SPECIAL or second appeal 

— continued. 

C. OTHER ERRORS OF LAW OR PROCE- 
DURE — continued. 

334. Finding of fact 

— Civil Procedure Code, JS‘>2, s. HO f. — A finding 
unaccompanied by flic reasons for it, as required by 
s. 20J- of the Code, is not n conclusive finding of 
fact binding on a Court of second appeal. Kamat 
r. Kamat . . . I.L.E., 8 Pom., 368 

335. The Judge de- 

cided that the plaintiff was barred by limitation, but 
his judgment did not disclose the grounds ou which 
he held that plaintiff was not entitled to deduct, in 
calculating the twelve years’ limitation, the timo 
occupied by certain suits brought for the same pro- 
perty, in which he was non suited. Held that it was 
no ground of special appeal that the judgment was 
silent on the subject of the claim to deduction, nnd 
that, whether the point was urged in the lower Court 
or not, the plaintiff lmd no ground of special appeal 
in respect cf omission of nil notice of it in the judg- 
ment. Ramsoonder Doss r. Mahomed Ashed 

[1 Inch Jur., O. S„ 102 

336. - - — — Error of pro- 

cedure — Civil Proc'dure Code, 1859, s. 339 .— A 
lower Appellate Court’s omission to give reas ms can- 
not be considered a ground for special appeal when 
it has not produced error or defect iu the decision 
upon the merits. Where a lower Appellate Court 
has omitted to state reasons, nnd it appears to the 
High Court that reasons should have been stated, 
the proper course is to retain the case on special 
appeal, but to return (lie proceedings and require 
the omission to be supplie'd. Doolee Chund r. 
OovdaBegcm . . . 18'W. B., 473 

337. — — Omission to states points 

for decision and reasons in judgment— 
Omission to follow direction in Civil Procedure 
Code, 1859, e. 359 . — S. 359, Act VIII of IS.' 9, 
requires the points for determination — those in appeal 
oa well as those in the original pleadings— to be 
stated, and the reasons upon which the decision was 
arrived at thereon : an omission to do this is ground 
of special appeal. Itoor Ciiand Ror r. Ram Kant 
Kobeehaj . . "W. B., 1864, 98 

338. Omission to give reasons 

in judgment until after appeal.— The fact of a 
Judge not writing a judgment containing the reasons 
for his decision until aftir the decree in appeal was 
passed was held not to nffcct the decision of the case 
on the merits, nnd was therefore not a ground of spe- 
cial appeal. Bhagvatsanoji Jalamsangji v. Par- 
TADSANOJI Aw ABU AT. G ANPATBAM LAKHMIBAM 
v. Jaiciiand Tabakchamd 

[4 Bom., A. C., 105, 109 

339. Decision on point not 

contested. — In a suit by a talukhdar, where the 
dispute was whether certain land which the plaintiff 
held was what he was entitled to hold as lahhiraj, 
under a sanad which he produced, and ns to the 
genuineness of which no question was raised, the lower 
Appellate Court indicated that it considered the 
of. and not to be genuine. Meld that this was an 


SPECIAL OB. SECOND APPEAL 

— continued. 

G. OTHER ERRORS OF LAW OR PROCE- 
DURE— conti nued . 

important error, ns the genuineness of the sanad was 
in no way in issue, and that the judgment must be set 
nsidc and the case remanded. Rah SooNduk 
Banerjee r. Kalee Pershad Hajrati 

[19 W. B., 287 

340. - - Decision for plaintiff on 

ground not alleged by him— Cirti Procedure 
Code, 1S59, s. 350 — Error not affecting merits . — 
In a suit fur possession of a quantity of land, where 
the first Court gave plaintiff a decree on the ground 
that lie lmd proved title by purchase, and the lower 
Appellate Court, in confirming the decision on the 
substantial issue raised, went fnrtlur, and found 
that one of the defendants was plaintiff’s raiyat, con- 
trary to the allegation set up by the plaintiff him- 
self, — Held iu special appeal that the erior did not 
affect the merits of the case or the jurisdiction of 
the lo.ver Court; and the High Court could not 
therefore interfere under s. 350 of the Code of Civil 
Procedure. Ram Ghonder CilatteRjek r. Rah 
JerujnDass , . . 14 W, B., 141 

341 . — Decision founded on issues 

not raised in the suit— .Error of late — lu a suit 
for the recovery of land upon an alleged I case found 
to be not genuine, the defendants set up a sale by 
plaintiff’s father. The lovir Court found that there 
had been a Bale in fact, but held it to be invalid ac- 
coruing to Hindu law, ns having been without the 
concurrence of the plaintiff, the sou of the vendor. 
Meld that the validity of the sale not having been 
questioned by the plaintiff, who had rested his ease 
on entirely different grounds, and no issues having 
been raised as to the validity of the sale, the Judge 
had committed an error of law affecting the merits 
in so dccidiug’, and his decision was reversed on spe- 
cial appeal. Pabasi Yandi Kaundan p. Mot- 
tusami Kaundan . . . , 2 Mad., 441 

(J) Locab Investigations. 

342. Order directing local ia- 

vestigation—D/rcre/ton of Court.— binding a 
local investigation or not is a mere mattir of discre- 
tion in which no special appeal will lie of right. 
Geaitah v . Lopez ... 1 W. R., 141 

Bshcm Nath Sein r. Feahee Monee Dassee 

[1 W. E,, 198 

Poorno Pep. sad Ror r. Cn under Nath Chat- 
terjee ..... 1 W. R,, 249 

Rajkishen Mookerjee v. Uuro Mohcn Moo- 
keejek ..... 5 W. R, 248 

343. Order as to local inquiry 

— Discretion of Judge— It is within the discretion 
of a J udge to order or refuse a local inquiry. When, 
in the exercise of a reasonable disen lion, he refuses 
such inquiry, his order should not be intirfered with, 
unless very strong grounds are shown for the ucces-ity 
of the inquiry. Rash Behabee Singh p. Saheb 
Bor ... . 12 "W. B,, 76 
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344 Omteslon to direct local 

investigation Frror <» taw —It is not an error 
in law in the investigation of a caie where tie Courts 
below do not direct a local inecrti gstion of their own 
act on when they are not mVcd by the parties to do 
•a lliCDOrixi, r Hriti* Eor 

[B L. It, Bop VoL,3S8.3W.B,ActX,l53 

345 Local inquiry in suit as 

to enhancement of rent — DitereUou of Judge 
to order l oral inyeiry tail etto eoafett notice of 
enianceaent— Order o/ Judge — In a amt brought 
to contest a notice of enhsneement, a Judge u not 
bound Jo order a local inquiry merely because he 
incidentally i*atci such an inquiry to l< the beat 
•ource from which to obtain nl able evidence nr on 
the point of rates. W «,U . special appeal he on 
the subjirt of the Judge derating a dumtma a a 

* ■« ‘•"i™* ">ch an inquiry U«* 

icuhiiLe Ontoipnts s x^w*rcTrr 

(WE., FB.18 I lad. Jur, 0 8,8 
1 Hay. 229 

Gcsoamcb SrssijriTT e nrsaioti Saab 

[Marsh, 00 

; c u£ 

employ m tbe first instance the regular effieer of the 

(SS? E ‘"»« *»£~ tssuj 

M7 8w ^« 

r*'t air,/ ,U* . tst-tiPSil" , c ,d- 

sx ~ 

report determined tTdure^l “ Te,tl S*‘ lon and 
**>“* d (Tired from th.fijrt^ .* ’"flv rrtBra * 

.etum'TcK:’^ U* 

Kay*" •*<& 

Imi 

' , **- 7L, 21 L A., 30 
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DUEE-eo«fi»«#<L 

commune* — Ground o/ appeal— Ctni FrmJirt 
Code, t 5SJ —Where • Court on the application nf 
a party cr otherwise has isaued a cemmiulw tor 
a local investigation, It is s substantial error in pro- 
cedure and therefore a ground of special appeal 
under a. £81 of the Coda of Cieil Procedure, if 
the Court proceeds io hear and determine the caw 
without bating the return of such commuiAn before 
it Madbo Siecn * Kashi Sjkob 

[LL.IL.16 AIL 342 

(y) XIbtaus 

340 Mistake in account— 

Eerier, Jppheahou for —A mistake of account net 
being an error in law or procedure is cot a poasd 
for special appeal The remedy lies in an application 
for review ltu Kajrrn Rot Chowi>hxt» Kura 
Hoar* Hookzuir . , 22 W. It, 310 

PiMnjo Coo inn Dcrrr r Cbtttswo Cant 

BiDiaruisam . . . 25 W. E, 74 

350. Error in description of 

defendant aa a minor— Appeal If award * ■ 
treated at appeal Ip a.uor — The fatbe-of a difffl* 
dant filed an appeal from the judgment of the firtt 
Court, dcscnbing bn m as a miner It afterwards 
appeared that tbe defendant waa not a minor, and 
the lower Appellate Court refused in pass an erder, 
allowing the appeal by the father to stand as M 
appeal by tbe defendant Held that the lower 
Appellate Court tould, in the tiercise of its discre- 
tion, allow the appeal to stand as an appeal by W 
defendant, but the nigh Court could not interfere 
with tbe order in special appeal Snaiti ChaxaS 
Ghosx r Tabax Lath lies nor adhIA 

[3B.LR,Ap,llB 

35L Decree proceeding on mis 

take aa to applicability of law — Iftrtaie 
Judge not affecting me ntr — Ihe Court will not 
interfere on special appeal with a decree proceeding on 
a mistake as to the spplicabihty of a lew when such 
error does not affect the decision of the case, Krxtxir 
Kbas rSIrirrooz 

[W. B., F. B, 10 . 1 Ind. Jar, O. B^Tt 
1 Hay, 228 

S. C. JcoonTBiioo MozooimAB r Goc*o? 
P1B3AD Rot . . . Marsh., 63 

Essax CHtrsncBDTrrr • Pbaxvacth ChowdbeT 
[Marsh, 270 : 2 Hay, 238 
Atbcb Aut r Boss ax A LIT „„ 

[1 Ind. Jur, N a, 101 6 W. B, Mis, 20 

(i) MciTifiEiovarrzas. 

35a Misjoinder of causes of ac- 

tion. — Misjoinder of causes of artioa is not alone a 
valid ground of special appeal. fHtnri Patucb 
e Lila Sheo Chubs Lax 
[2 N TV, 443 Agra, F B, Ed. 1874. 238 
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353. — — Al tence of 

material injury . — Misjoindirof claims, without proof 
of substantial injur} sustained thereby, is bo ground 
for special appeal. Dtrusnus Fandei r. Samixati 
Hebei: ..... 1 W. R., 114 

354. — — Material «>- 

regularity- — Where a plaint containing separate 
causes ofaction on the part of distinct plaintiffs, 
though bnt one prayer— itr , for the delivery tip of 
certain nekasi papers — 'ins filed nnd tried ns a single 
suit, the Court trying the case was held to ha\o 
committed not a mere technical irregularity, hut tin 
incorrect proceeding liable to lead to injustice nnd 
n ground for interfering with the judgment on spe- 
cial appeal. ItAMCOOMAtt SlEKAR r. KaBEE Coo- 
atab Dctt . . . * . 10 VP. B., 270 

355. Objection on ground of 

misjoindor. — Where an objection on the score of 
misjoinder is disallowed by the first Court, but rightly 
•allowed by the lower Appellate Court, the fact that 
the latter Coart holds the objection to bo pood is no 
ground of special appeal. Mahomed IIobsein r. 
Potpn ..... 20 "W. B., 147 

(t) PAUTIE3. 

350 . Adding parties — Discretion 

of Court.— The exercise of the discretion a Court 
had to odd parties under s. 73, Act VIII of 1S59, 
could not be interfered with on special appeal unless 
it was manifestly unjudicial and wrong. Gtauam 
Seat. r. Isstrn Chdndeb Chtckebbcttx 

[2 VP. E,, 168 

POBAX MeTHDUXi Moleah r. Sham Chaxd Ghose 

fl.-w.lt,, 228 

357. Error in add- 

ing partv as plaintiff — Civil Procedure Codc,lS77, 
s. 691. — In a suit for rent where the defendant 
alleged that a person not on the record had a joint in- 
terest with the plaintiff in the property in respect of 
which the rent was due, and where the plaintiff dis- 
puted this and the third person was added by the 
Court as a co- plaintiff, — Held this would be on error 
or defect to wliicb objection could bo taken in tbe 
memorandum of appeal under s. 591 of Act X of 
1877. Goooeee Sahoo c. Pbembabe Sahoo 

fl. L. B., 7 Calc., 148 

358. XTnappea led 

order — Civil Procedure Code, 1892, s. 591 — Order 
mating person respondent. — S. 59 1 of tbo Code 
enables tbe Court, when dealing with an appeal 
from a decree, to deal with any' question which may 
arise as to any error, defect, or irregularity in auy 
order affecting the decision of the case, though an 
appeal from such order might have been and has not 
been preferred. Googlee Sahoo r. Premlall Sahoo, 
I. L. It., 7 Calc., 148, referred to. During the 
pendency of an appeal the plaintiff-respondent died, 
and on the application of the appellant the name of 
EC was entered on tho record ns respondent, in place 
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C. OTHER ERRORS OF LAW OR PROCE- 
DURE — continued, 

of the deceased. Subsequently K applied to be sub- 
stituted as respondent, alleging that he, nnd not 
H, was the legal representative of tho plaintiff. The 
Court passed an order making K a joint respondent 
witli IT. 'i o this II oojected, but he did not appeal 
from the order Ultimately the Court dismissed the 
appeal, and passed a decree that the money claimed 
in the suit w ns payable to the tu o respondents Held 
that, on app il from the decree of the Court below, 
II was entitled to object to the order adding K as a 
respondent, though he hid not appealed from the 
order, itself. Hau Naeaix SrxGH r. Khahag 
Sixgh . . . L L. B., 9 AH., 447 

359. Erroneously 

mating mterrenor party to suit.— An error in 
allowing an interi enor to be made a party to the suit 
is one of procedure only, and is not a ground of 
special appeal, unless it is shown that the decision of 
the case was affected by such error. Nuxnoo 
Mahtoox v. Tee toco Kooeb . 18 VP. B , 313 

380. Befusal to add party — 

Discretion of Court in refusing to add party under 
s. 73, Civil Procedure Code,lS53 . — Ihe High Court 
will not on special appeal interfere with the discre- 
tion of a Court in refusing to add a party under s. 73, 
Act VIII of 1S59, nnlcssit is clear thediscretiotfwas 
exercised capriciously, or it appears absolutely neces- 
sary to add tho party. .Tasadamba Dasi r. Hasan 
Ciiandba Durr 

[10 W. K., 108: 6 B. L. B., 526 note 

331. Misjoinder of parties — 

Irregularity producing error or defect on the 
merits . — Where a suit was brought in tho Court of 
the Subordinate Judge by joining as parties defen- 
dants who ought not to have been joined, and if they 
had not been joined the suit would haro been cogni- 
zable by the Munsif, — Held that the irregularity of 
tho course by which the matter of the suit was 
brought before another Court than which would 
otherwise have had cognizance of it was calculated 
to produce error or defect in the decision on the 
merits nnd therefore a gronnd of special appeal. 
Gukga Rai v. Sake ena Begem . 5 N. VP., 72 

382. Death of pm-ty — Filing 

plaint in name of dead person — Irregularity . — 
Where a plaint was filed in tho name of a deceased 
party of whoso death the person filing the plaint was 
ignorant, nnd the heir and representative of the 
deceased was at once put upon the record as plaintiff 
in liis room, the irregularity' (if any) was held in 
special appeal to be immaterial and not such as the 
Court would take notice of. Goutck Chbxdeb 
Durr c. Cohbt of Wabds . 10 VP. E., 127 

363. Objection of non-joinder 

of parties— Error causing wrong decision. — The 
objection of non-joinder of parties cannot be made 
a ground of special appeal unless the want of parties 
has caused a wrong decision to be giien. Heeba 
Lall Chowdhbt r. Bisxoo Labe Chowohby 

[22 W. B, 288 
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01 PzifiSO ‘h* cue on bit own fi’», and orJHo; the Sfssvt, 

Order of remand lrr*- | * flfr Ulm^lhe cferw.ry enJr-ce ard AtbSsr u; 


gnlsrly mad“ freer >* Iw-fml Pr i yrf«« 
Ci/* l'i » <3 It it an error la hr for a lower 

Ajmelia (.oi-rt lormidtcw eicept lit acrordaree 


Hite Bird b» hist, tt ttl op Lit Cn'i-pwi b tin 
ecidcnee to bit Curt and thm p'oeerdiajr to try lbs 
c»te at an tppml, — II, 'd tbit the IrrrftUrtj ni 


«nhe 51 ftb Cml Procedure Cole A tprrUl *b rb affreted tb« tamU of tbe ea»*Of tin 

appeal wil le .pan.* a d-rree rrmanlin’ B mit. J aru action of thn Coart, to at to ju«*ify lalrtfrteB'* 
LuriEnai VaicrtoriDij r l avsrtt GoTTjrnsHrr " 1 b ‘br JtnI.r’* diwra in ip«i»I G«« 


teBom, A C , 158 . Mo,IS Dome r. Iur» Cncsrra 


£17 W. F-, 465 
- rmr i» tntt 


raw T? id agtn niraiuw tsr [U.nt. On apjvxl 

, . , . , 181 , tlo , m(Iwl n , u tbll t1w j„j*.r b,, ban 

V, , , ® Irani r g nine* on wl ich the rate been to far it mtr, la that, wipe rreuaii.nRlif cate, 
rain lrS0n0 ° ni,c '» r be d a not d.rect the lower Conrt to tend Ibr can 

* 20 W R.. 183 tack it 1 ,:o w tb the ad rt.oaal «»de»eri jrt u the 

2n t irt Him Kaxt 1*asd*t * Guxttnzt Root \ rrror 4id not Interfere wi.b th-* ta-ntt of the f**e 
wrE 0 TV R_ 47 | °r ‘be jontdlrtian < f tbe Court (tie erl'Acec fcarog 

see - r I Wn ,be J «V « apprtl). it ■«’<» «* 

. , „ — /-preper warrant interference wd h Li* dccuira in tp-eJ 

wni Pn f ,r, ' r ' c ^* P‘33— * LrnreoODCrrx TToiJrts Cno*e»ir . 

atZuttZ™* •^App.WeCeorL Uu Uahcxu PcaaiuxicK . 13 IV. IL, 23-1 

ftwetlv P ? B “ oa andeitber railing 

rfwtn. " remitting utne. under a a- 4 , 370 — Improp-r dealing with re- 

. \ . cf *: 5 • •"’properlr remand 4 it o dx wanded ei?B-^r-i, ar ,», a.rfrfer r/rtne. 

a.W dw “T m ,he ro ' T ‘ t ' *« nrt rre- , p.rWor -The Court of Ap- 

by ,h f in rrortslore the Si^h Court P* ! 4uwte-l a remand to try tfce i«n« tn a plea of 
Pilin' r »rrm' Pcixro ' P«j»«t. Tbe b.rr Cc rt drtermraed tbe wirt* 

* CoLAB Ksaa 6JTW,101 1 f ** o.rr .cam. II, U tVt it bad no p -rr l« d» 

Gmgi Srxoff r Bmir 7 N TV 103 I lror * lbs ' 1 try tbe referred, aid that, «o tb» 

307 . . " pron-d. it. decuwi mbrbt be u de oa ipecl 

ipsisi **— 1 t=— 

SSl 1 sn d r** (i) 1:rTI,,r 

dirertin; certain r«r«n. t. be made P £ ti4 to th^ n 1~T, 0rd ' r eranttn? renrlew- 

jnit. errcnroo«tj mn.nd»d It „ider ijlf T , OrdtrmJmifmyrrrttmtitnrrreUrrorertmttnin- 
tn.1 »f a jartiratir inne — U, j jv., .. 1 — VTbfre a lower Coart wl h tnatrmt. before it eowet 

went barb ander ■. 3oi nuameb a. the mJT to tbe KCclnaxn that a renew which ba. been .ppl^d 

rtrtnrt n; tbe Conrt of fint mttanre t) that rwrt ^ or “ nerranry to correct an ettJrnt mworonaoS 1 

enlar iw»e ard tbn. Wring the Endin? 0 f ,h f er f ™" ‘be end* of jortice an.1 nuU tbe »pp Ictta 


rrT-.vl' 3 ^ Coort m ®°“ r port out of the ea»e f!T.T ncrordinely, the order aJ-n t og tbe rrrii* a so* 
5J"“ *? T * pr«l»eed <*ror , n «h e , J,?* 1 * opm «o be qnrrtamed In .nreial anpeaL ?A«tai*» 

S2.I— fcMUrt,™ JHJ Itl.I. r SciDCmAu ,*SwIUII3S 

”rr ? «■’ I-- ha, 


Buai Smoa Gr ™“ '•"■oh 


' • 6K W,114 me IlmmJlrjDrt, . . 21 TV. R, 153 

CJmI 372 - — if— */ 

a Jndee n^rad otrm Ml t ln ', . “ Si io4 \ renew on i opr opr r err««?i — uvbrre a renew bM 
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DEED — rrnhnt ed. 

373, - Grant of re- 

rite r** ,r ": e -f'r rr tr.trfein.* rrrundt . — Where 
A Ccirt hn» grunt, d ft nauw, the Hull Court w ill 
ml i'Urff re ou npp<al. tlnngli tin groand* for 
pT'ti'i; tin ruirw " > re im|rojHr or irwilirir’it. 
Grr.rv.ri.TTi Nattm? i. Pan a Xattot 

[1 Mad., 104 

Set IV/.n r. Uo^rr! r. LftAtrt Art Kins 

(2 W, R,, 208 

874. - Reviewing predecessor's 

judjtmont and reversing it on insufficient 
grounds. "here a t Ltrirt Judge, in the lower 
Appellate Court, rce n w.d his prod e. »for’s judgment 
B nd rrur« el his ebrisim, an! tic High Co'irt in 
tpeckd app, al «nw t o ground o - i w h'rh it c mid rigl.tly 
ditfnrb tic jm’pmiHt in qtioeti n. It set runic the 
rnhvnmlr.st rad tho judgment, i'Amcm Cnr*es 
l)oi 5 r. I'kotat Ciu.M'rr. Sen . 23 TV. R-, 275 

375. — Order ros lowing judgment 

Of predecessor— Ord-r (n iwefftcie n( grounds . — 
Tangle ft Jtidgr en r hl rot (o admit (mrnly on tlic 
facts aid witho it mis tun niderev bcitn; nelduceel)a 
review of judgment pae«cd by bis proder, nor, yet bis 
doiag <o i» lot per se a emmet of special app.at. 
Guoj-am Tlossnsc. Ocnor Coowat: (iuosr 

[3 TV. IK, Act X, 100 

370 , Omission to corroct error 

in deerfX' on revlotv.— " ben tlic parties m gleet 
to pet r.n cr or of law in a <lecrie of tin* High Coart 
correettd bj a rceiew, the High Court "ill decline to 
comet it wlun the ca«c conies up before them acuiti 
in a subsequent special nppial, bucito JCAJiAlX 
KltAMlAtTAR r. K At: A VAR IilDK.UI KlUM'AtKAIt 

[0 Bom., A. C., 238 

AKRrB An c. JlrixicK Mrenniocv ItrRsn 

[25 TV. R., 63 

(f) ValdAtior or Sent. 

377. Error in. valuation— Error 

net a feeling derision cr jurisdiction of Court. — 
An eno* of valuation, avlde.lt eh cs not effect the 
jurisdiction of the Conrts in irlilcli a »nit is tried, 
Tinel docs not lead to a elcfcct in the decision on the 
merits, is not sufficient gerund for interference in 
special appeal. Kjsto CnCRK MomoMUAU v. 
DnAUlTA A'Ath 13is«aS . . 10 TV. R,, 32 

378. — — ■ /ncre«« of 

cots to defendant. — Srmlle— lint an error in the 
aalnnth n of the plaintiff’s claim, on account of which 
error the defendant i« compelled to pay more cods 
than he would otherwise have fefpiy, is not in gene- 
ral a around of spec! vl appeal. NAtmKAir StrsPARJT 
Kaik r. Bsiaji Vkhai, - 8 Bom., A. C„ 153 

37 Q, Dismissal of 

appeal for improper valuation. - 1 he Civil Juelgc 
dismissed an appeal on the pio md that the appellant 
fraudulent!! presented a stamp insuihcient to coveT 
the stamp liuty properly pa) able by him on appeal, 
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C. OTHER ERRORS OF LAW OR PROCE- 
DURE — continued. 

although the appellant offered to supply mlditimal 
«tfttnp» to make tip the* pnper no ount. On special 
appeal, the proper stamp duty Iming been mid. the 
High Court held that the coirse tu-cti by the Civil 
Judge amounted to such n imba'antial error in tho 
itt\ frti.’ntio i of the case ns cull, d fo- the interference 
of tlic High Court, unel roniumlcd the case fo- imes* 
tigntiou on the merit*. A»oua IvAJitsairnr ltrv- 
QAn r. M ah a it au a ex v Kayctvv . 5 Mad., 330 

(m) WrrftrssES. 

3S0. Sofusnl to summon plain- 

tiff ns witness — Ihxrre'ian of Court —It is 
within the eii-cn tion of a J ndge to r. fo-e io -liinmou 
a plaintiff wl o n defe-idant de-ires to Irn e hefo-o the 
Court ns his witness, and tint discretion will not be 
interfered with in special appeal unless shown to 
ban* been exercise.) illegilli. Iaoro hoctivt 
Gnosn r- Gr.tsn Ciiorder Roy Ciiowniinv- 

[10 W. R,, 134 

381. - - Order ns to party refusing 

to attend -Cin/ Proredure Code, tSj'J, a. 170.— 
Discretion rf Court . — Emhr » 170, Act VIII of 
1S53, it is discretionary with a Court to pas3 such 
orders ns it thinks proper in regard to n party who 

| dijutu-ys its o-ders to attend, and its directio-s’d > not 
form a ground of special appeal. J»arun- Doss c. 
MurAinJAn orRTT.PWAa. Narain- Doss r Maii- 
tah Ciu-suEr. . . . . 10 W. R., 174 

382. - Dismissal of suit on refu- 

sal of plaintiff to answer questions— CirH 
Procedure Code, 1S50, s. 170. The High Court will 
not interfere on appeal with the decree of the loner 
Court dismissing a plaintiff’s suit funder p. 170, 

; Act VIII of !S59>, on the ground of his refusing to 
j answer a question material to tho case when duly 
required to do so. Semite — It might be otherwise 
had plaintiff since decree endeavo ired to purge his 
contempt. Jeskta Raiiji Snnrr r. Awakfr 
Mlxm.vdeaoata Ktriii , , 3 Mad., 299 

383. Improper procedure in 

summoning party as witness— f'lrif Pro- 
cedar - Codr, ISj'J, s. 170 . — When n pi ihitiff a as sum- 
moned ns ft witne-sand did not >tt"ml, and the first 
Court, instcul of enforcing his attend nice or proceed- 
ing tn pass a dicreo against him under p. l'O, 
Act VIII of 1*^9, tried the ease on the merits and 
gaie the plaintiff a modified decree , — Dell that the 
lower Appellate Court, instead of rovor-ric the deci- 
sion and dismissing the pi lintiff’s claim on the 
gronml of non-attendance, should have again sum- 
moned the plaintiff an l then acted under s. 170. 
Kisro Coouar Crowd hry r. Gobtvd Ciiowar 

TV. R., 1864, 13 1 

384. Improper intorferonc.9 on 

appeal with ord n r of lower Court on refu- 
sal of party to attoud as witness — Cinl J’ro- 
cedure Code, IS)'', s. 170.— The first Court haling 
dt creed against the special respondent on the ground 
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5. OTHER EEEOP* OF LAW OE PT.OCE- 
DDFE— eo«f««»ed 

of iu refusal to come fo-wa-j and give endenee 
»f"«r fce-a raaunened be the special appellant, the 
lower Appe late Court v» not antt on led bT law 
(with rtfe-i-e, to a 17 . Art VI ■ I of ISd)) to 
come to a con rary decision without Injuring on the 
absentee's evidence bemg neorded, or giving any m 
•om for <L.pensing with i- Bvxbsoob r Iliicx 
ClLlSD «A*0O . 1 W R, 114 

3©5 Omission of witness to 

appear — dwr/ioa-ywrelarer at tale «» e-reewfioa. — 
In a ease wherein lands were add in execution, crt 
arjllutandiBg mterren Jen under a. 2t c Code of 
Ciril Procedure, be a plaint-ff who claimed under a 
h^ba which wai laid by the lower Conrta to be 
falee the High Court refused to Interfere ore!; 
became the aurti-n purchaser had not appeared to 
pice ev id.-nee- Ax too l Hnj c Aicsra A LI 

(8 W IL, 422 


SSfl — — — Refusal of Mans if to fine 
recusant witness.- The refusal of a Mnnnf to 
uC rt a tae upon recusant witrrsva u no ground far 
•penal tjpaal. Pais Kbisto Dio c Emi Doss 
7 "W R, 460 

S87 Refusal to allow witness 

to be c*Ued-Dwceffw« o/ Ccart -It u in the 
ciKrrtioo of a Court of Erst instance, after thep.»»n- 
tdf'i cane u clewed. to allow him to call farther 
witnesses. There is ro ruht of special appeal ujot 
the pent. Pojulil Dow Mctdcl c Fmctjut 
Cbitscix Hiz*ah 12 W B, 455 

38S. — — Omission to record en 

deneo of witnesses. -to ecaM. an appefiantn. 
•penal appeal to lueceed on tie ground that the 
“ I ?? 0a V Of * lt3f » v » wtTf no* recorded. he 
Tfn . v , rp j “‘‘ c ? duly made that they 
sberall net be n. mined, or that, betog preaeon 
appheatjou wu dolt mad* foe their exaciaatoaT 
.tx* Kan r CiHaai Rn 2 N TV, 209 
339 . . . - Eefnaal of lower Courts 
ZE*™™**** MrtfT ite «tam 

Unexecuted.— U here a ftramjaou to examine a 
"•«“ on behalf «f defendant had been burned 
umiem.ed.i3d the defendant, petition to bare rt 
ae=t a »«oud tm« wu refined both by the firrt Court 
and the lower App*3a^ Cb-rt. tb* Hi^h Court n 
•ptoal appeal remanded the cue for tbeui^r cf t£ 

2* ** w wi 

msaal had teca hated ou nuuSeicrt c-nmA. 
Jhoiix ‘ttssa * Gorai Six -is 23 TV h, 457 

Adjournment for attend. 


SPECIAL OB SECOND APPEAL 

— Co* flawed 

C. OTHER ERRORS OF LAW OR PEOCE 
DCRE— rtufimi 

pUm'dt’ endroce wu recorded and that of oar cf 
the defendant., the defendant, being unable to pro- 
due* farther tnisce. the Court nowW Ua. tie 
cate was doted, and that judgment would be de- 
livered era the f o' lowing day the Slat December On 
the day following the de'endantj produced ertaa 
witaetael and asked that they might be exammel 
Thu appEeabon was rejected, and jalgmtct wai 
subsequently dehrered «a farerar of the ptamfcJi 
Held per PrruzaAK, CJ — That the mlaum to 
rianci* the defendant*’ witarues on the 3!<t 
December wu a substantial error 10 p— ocidne, and 
that the Af rmr. f had tifrefort ex>-ri}ed ha jaerrti.n 
wrocgfaUy Per t.uosi J. -That ahhonrh there 
wu eome doubt whether the Conri on second .{70! 
could faterftre xa a point of ditcretgn, yrtthSiixii 
»u not strong enough ta jnatifj aa expresawa cf 
epinioo contrary to that amced at by the Ciisl 
Jotct Mcuei Lsi. BasDoraDHTl e KeiM'l 
Din . . I. L. IL, 20 Calc, 743 

Sre TaixoK r Satar CursoiB Pur Chowthi 
[L L. B, 20 Calc, 745 cate 


(a) ilucraaxrors Casrs. 

39L Final order In 

appeal CirtJ Prcettfurt Code, ISji.tt- 311. S' l 
— QnretKoa a/Jact—Ererv\re cf d,icrt<m»-I' r r*T' 
sa law —The term “deeicoua paa»d n regnhr 
appeal ' in «. 37 A Art Vni o! 1SW *» 

brace o-dera rejecting or djmujmg an appeal, al- 
thongh each orders were pasv-d befere aa appeal WU 
heard oa the melts, and eci^ht cot ofowmte th? 
preparation of a decree. Go?i_i KHCXur* p»« 
Drosxi Nrsirar . 8 N TV, 173 

392. Appeal dismissed on de- 

fault of appear anew— Ac iW? efysilp^f se»f 
— TVhrre aa appellant u rrf^cd poatjoumunt . asd 
hia appeal u dism^sed la hu absence, the eue nmst 
be Icoked upon u one of default, erea thongh th» 
Judge looked into the fact* and fmsl the appwl 
wu not to be uphelA The appellant a ml » e** 
mighl apply for a re-hnnag or fir a renew cl 1*4?* 
ment, hut u net enti tled to a special appeal- 
sto Mum r Anas Couus . 15 W". E-. I* 3 


J93 Refusal to givo dee^eo 

terms— Dir-rr'iem cf Conri .— Ttocgh K ia» 
hace been moce aattafac*e>ry if the lower AppeEahe 
Cerart, instead cf declining to giro plaint—* a deer«* 
far poMewca ef certain jnmtgar»l lands on the 
g-onnd that the no tendered by them wu mm3 
meat to E jai date the mortrace-iebt, had made a de- 
cree in facour o' plaritdfa, tooungenl upera tSor 
laying neh na as should be found due. jet the 
plaintfis lad no iinrt right to fueh a deerre, ud & 
eannot be nil that the lower Arp. Hale Cmd hw 
conmnil*d an error 5a law In refuamg to make sac h 
a decree, Roi3rra DoaJ Kooico r StjOO 
hum Haxsu . . . 17TV.R,4Ki 
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G. OTHER ERRORS OF LAW OR PROCE- 
DURE — concluded, 

394. Omission to apportion to 

every part of the land its own. rent — Suit for 
enhancement of rent. — In n suit for enhancement the 
omission of the Amec n or Judge to appropriate to 
every portion of tho land which varies in quality its 
own rent is no ground of special appeal. Goonoo- 
doss Ror t-. nmtitoKATH Roy . TV. R., 1864, 61 

395, Irregularity in exercise of 

jurisdiction — Alienee oj error in decision. — A 
Collector’s decree, winch is right on the merits, can- 
not be set aside on appeal, merely because of an 
irregularity in tho exercise of the jurisdiction which 
he had in the case. Cnxnem:r. Kant ChuceeR- 
sriTY r. Elias . , 5 TV, R., Act X, 29 

398. Giving relief inconsistent 

with plaint — Plaint wrongly framed.— A rever- 
sioner sned to set. aside alienations mido bv an heiress 
in possession, hut framed her plaint wrongly, asking 
for immediate possession, to which she was not en- 
titled. Tho Court declared the alienations good only 
for tho life of the alienor, and gave a decree only for 
such relief as the plaintiff was entitled to. Held 
that there was no . error or defect in tho ina estigation 
of the ease writh which the Court would interfere in 
special appeal. 13 Air a SoohrornKE DossrE v Bam a 
Soonditree Doossee . . 10W. R.,183 

397 . Refusal to examine plain- 

tiff’s title on erroneous ground— Ctet^ Proce- 
dure Code, 1359, s, 372— Defect in law in procedure. 
— Where the Courts below have avowedly abstained 
from examining into a pliintiff’s claim of title to land 
the subject of tho suit, on the ground that the plain- 
tiff was a party to the deed under which the defendant 
claimed, when in fact the deed showed he was no party 
to it, this constitutes a defect “in tho procedure 
and investigation of the case producing error in the 
decision of the case upon the merits” within Act 
VIII of 1859, s. 372, and a special appeal will 
lie. Abdooz Saxam r. Imbaxoomssa Bebeb 

[Marsh., 6 : 1 Hay, 28 
393. — — Failure to obtain certifi- 

cate of administration after adjournment 
of case for that purpose — Dismissal of case — 
Pelt due to deceased person — Suit ly legal repre- 
sentative — Act XXVII of 1860 . — Tho plaintiffs in 
this suit suod the defendants on a bond, claimiug as 
the heirs of the deceased obligee. The defendants de- 
nied Hint tbc plaintiffs were the heirs of tho deceased 
obligee, and contended that they should have obtained 
a certificate under Act XXVII of 18G0 before suing. 
There being good reason to doubt the validity of the 
title of tho plaintiffs, the lower Appellate Court post-, 
poned tho decision of tho case for a certain time in 
order to give the plaintiffs an opportunity of obtain- 
ing sucb certificate. The plaintiffs failing to avail 
themselves of this opportunity, the lower Appellate 
Court dismissed the case. Tho High Court on 
second appeal refused to disturb the lower Appellate 
Court’s decision, Batasi c. JIahesh 

[L L. R., 5 AH., 555 


SPECIAL OR SECOND APPEAL 

— continued. 

7. PROCEDURE IN SPECIAL APPEAL. 

399. Piling memorandum of 

appeal —Copy of decree— Civil Procedure Code, 
1S77, ss. 541 and 5 S7. — The Code of Civil Procedure, 
Act X of 1877, does not require the appellant in 
second appeal to file a copy of the decree of the 
Original Court with tho memorandum of appeal. 
Pmiatiii Singh v Vemjatbamanayyan 

[LJj.R.,4 Mad., 410 

400. — Extension of time for pre- 

sentation of appeal— Power of High Court.— The 
High Court lias the power of extending the time for * 
tho presentation of an application for thendmission of 

a special appeal ( dtssenftenfc Trevor, J.j. Kashi- 
XAtnrn Roy r Mynooddeex CirowDintr 

[W. R., P. B., 146 
On due anise being shown for delaj FloWest v. 
Koortrn Hosseix 

[Agrn, P. B., 100: Ed. 1874, 75 
40L — Recording findings unne- 

cessary for disposal of case— Appellate Court 
— Judgment— Findings unnecessary for disposal of 
case — Appeal ly successful party— Civil Procedure 
Code, 18 S3, s. 20 6. — When a suit has been dismissed 
on the merits in the Conrt of first instance, and that 
decision is upheld by the District Judge on appeal, 
merely on the ground of non-joinder, the District 
Judge should not record any findings in the appel- 
lant's favour on the merits of the ease ; and, if he does 
so, such findings will, on second appeal to the High 
Court, he expunged from the record. Navda Lab 
R ai v. Boxomaxi Lahiiu I. L. R , 11 Calc., 644 

402. Objections by respondent 

— Civil Procedure Code, 1859, s. 348 flSSI, s. 561) 

— S _ 348, Act VIII of 1859, was as applicable to 
special os to regular appeals. Naeatan Aytae 
c. LAxsmn AaniAx . . .3 Mad., 216 

403. Right of res- 

pondent to urge objections under s. 343, Ciril 
Procedure Code, 1859. — In a’special appeal, as well as 
in a regular appeal, it is competent for the respondent 
to show that points decided against him ought to have 
been decided in his favour. In an appeal in a suit 
for enhancement of rent, where the tenant is ap- 
pellant and seeks to reduce the amount, tho respon- 
dents may show, on other points of law, that it ought 
to have been enhanced beyond that which the decree 
gave him. Hills v. Ishoee Ghose Marsh., 151 

S. C. Ishoee Ghosb r. Hills TV. R., F. b., 48 
[1 lad. Jur,, O. S., 25: 1 Hay, 350 
Contra, Makhdtt BAvrxxAX r. Mastah Sahib 

[1 Mad., 102 

404. Changing issues on special 

appeal. — A party was not allowed on special appeal 
to go behind the issues by which he was content 
to abide in the lower Court Ahmed jMhndux t> 
Sonaoollah 8 "W. B., 5 

405. Direction of trial of issue 

— Eight of respondent to take objection — Civil 
Procedure Code, 1359, s. 372, and Act XXIII oi~ 

13 a 


vox. v 
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JS61 e 25 —Where an imi has been directed and 
the finding and evidence retained. a special appellant 
cannot take an objection going to the merits which 
otherwise would not properly be open npon special 
appeal S 25 of Act XTIII of 186 1 gives no rights 
inconsistent with « 372 of Act VI II of 1850 Nxt- 

ATATATCKJ r Vesxaiachalam Mudau 

[1 Mad., 250 

406 ■ Omission to determine 
material issue — Ctrl! Procedure Code, 1S77 
i SSo Applicable!# of — Where a Conrt of first 
appeal omits to determine a material issnc of fact the 
High Conrt as a Conrt of second appeal is not eora- 
petent under s 5C5 of the CitiI Procedure Code to 
determine each issue itself but shonld refer it for 
determination to the Court of first appeal. Snro 
Ratak r Lamp Ktih , L L. 7L, 6 AIL, 14 

407 Payment of stamp duty 

where not tendered In Court below —Where 
an appellant hu not tendered the stamp duty and 
penalty on a document which the Courts below hare 
held to be insufficiently stamped the High Court 
will not allow him to do so in special appeal Ram 
K sjsmtA Gopai t Vrrnu Shttiii 10 Bom, 441 

408 Ground token for first timo 

on appeal — Ground awing out of facte alleged 
and admitted —In special appeal a new ground may 
be taken if it manifestly arises out of the faets 
alleged and admitted, whether pressed or not before 
the lower Appellate Conrt Kaumoeav Cnirmint 
r Kau Kbisbto Rot CnownmiT 

[2B L,R.,Ap,39 11 W R, 183 

409 Plea taken for first tfme 

on appeal — Taete elated <• plant ueeeeearu to 
rapport \t— A. pica may be taken in special appeat 
though not set out In tho plaint. If tbo plaint did set 
out all the facts neceasarr to rapport the plea, and 
there was no omission calculated to mmleud the Court. 
JmoosArn Mcxiick c Kmi Kbisto Tagors 

[22 W R , 73 

„ 410 1 — v Objection taken for first 

time in special appeal.- Where in » rail under 
the Madras Wsl Boards Art in the Courts of first 
instance and first appeal no objection was taken to 
the frame of the suit With reference to the Provisions 
of.. 27 -Veld that the defendant, .honK he 
permitted on second appeal to raise such objection to 
the frame of the nit PsuniBST TAxrcn Boa bp. 
Siyaoabgi O N AB ATAJTAJV I L. R^lBMad., 317 
4lL ~ New point raised in 

X“ '£;?'•* i.«!S 

allow on second appeal a new point to he nl u i # * 
the first time, provided it Is purely a 


r sm”* 0 I. L R , 17 Bom., 303 

r».o of itaartppd lied. I iSSKS 


SPECIAL OE SECOND APPEAL 

— continued 

7 PROCEDURE IN SPEC! IL APPEAL 

—continued 

the deceased owner claimed to remain la possession of 
It in virtue of her right to maintenance At the 
hearing of the second appeal, a claim * a, made on 
her behalf not merely to maintenance, but to a share 
la the property as mother of the last owner The 
point had not been taken In the lower Conrts, nor was 
it one of the grounds of appeal. Veld that it could 
cot be taken for the first time in second appeal. It 
set op a new right differing lakiodfrom thatssserted 
throughout the trial, and not differing merely in 
degree, as was the case In A ag«t\ v Ourvrao, I Z 
S . 77 Bom , SOS Racbawa e Shttatogipa 

[I. L. IL, 18 Bout, 679 
413 .. . .. New point— JJucrefio* of 

Court — On second appeal the appel'ant shonld no 
he allowed to raise an entirely new point if it U one 
for the ngbt determination of which ft is necessary to 
go into evidence which La, not been produced in the 
lower Conrts, or unless it 11 a pure point of Uw 
going to the question of the jurisdiction of the 
lower Courts and capable of being determined 
without the consideration of any evidence other 
than that on the record and even If it ul* 
within the above exception, it is purely ducretioniTJ 
with the Conrt whether to con, dcr it or nob 
Vatir CnAsn Acvhikabi r Astf’enA 1 "cnurs 
llnrTTAcnA«n I L. IL, 14 Cole., 5 83 

414 Objection that mesne pro- 

fit* ought to havo been settled in execution 
and that no suit lies— Suit for rtcorerg of 
extent profile from penon irAo hat taken poeieeinvn 
under a decree scire* is euleejuenlly reerreed on 
appeal — Jnnedietton— Cecil Procedure Coda f ■*« 
Air of lSS2J,e 244 -A landlord sued his tenant 
for arrrar, of rent, and obtained a decree for a 
certain amount and a declaration that, if the amour 
were not paid within fifteen days, the tenant sn™ 
be ejected under • 62, Act VIII of 1869 Tj> 
amount was not jmld and the landlord executed to 
decree and obtained possevaion. The tenant »rP**S 
and succeeded in getting the decree set aside, ana ‘ 
amount found due from lnm for arrears by the 'Vtte 
Court was reduced, and a decree made dm™"* 
that, if the redneed amount were not paid 
fifteen days he shonld be ejected. lie paid JJ' 
amount found due by the Appellate Court vnt 
the fifteen days and recovered possession « 
holding He then brought a rail in the Munsi 1 
Court to recover mesne profits from his Undloni 
the time he was In possession after the ««*itionOt 
the first Court’s decree It was contended on »«• 
appeal that the snit would not be, as the matter 
and shonld have been determined In the eieeu 
department under a 244 of the Civil Procedure ton 
Veld that, as the rait was instituted m tli* • »*“• 
aiC, Conrt, and the Mnnsif, under the rireun stances 
of the case, was the officer who, in the first 
would have had to determine the matter m the 
ration depart® et t, there was at most only *®***wl 
of procedure and no exercise of jurisdiction off 
Mans if, which he did nut possess, and that, upon 
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— continued. 

authority of the decision in Pitrmessuree Pershad 
Narain Singh v. Janices Kooer, 19 W. JR., 90, this 
could not bo made a ground of objection on appeal. 
JBJeld also that, the point being one that was not 
raised in the pleadings or before cither of the lower 
Courts, and being a point which went exclusively to 
the jurisdiction of the Court, it could not bo raised 
on second appeal. AziZuddik Hosseik r. Raita- 
kttgra Ror . . I. L. R., 14 Calc., 605 

415. Objection to .parties — Non- 

joinder of parties. — JBJeld by Muthcsami Atyah, 
and Brakdt, JJ. i KerkAK, J., dissenting), that the 
objection os to non-joinder of parties is not essential, 
hut merely formal, and weight should not be attached 
to it when it is first taken on second appeal. Voi- 
din' Ktrrrx v. Kbishkak I. L. R., 10 Mad., 322 

416 Objection taken for first 

time on appeal — Necessity of notice to quit — 
Objection as to tcatii of parties — Practice — Suit 
for specific performance. — An objection as to the 
necessity of notice to quit is one which may he taken 
in second appeal. An objection that certain of the 
defendants should not have been made parties to a 
snit for specific performance, because they were not 
parties to the agreement, cannot be taken for the first 
time in second appeal, aa it only involves a question 
of practice. Dodhu e. Madhavbao Rabayan 
Gadbe . . . 11, R„ 18 Bom., 110 

417. —— Where an objec- 

tion was taken in the first Court that a notice to quit 
ought to have been served through the Court, and on 
second appeal the objection was based on the ground 
that it should have been served by proclamation and 
heat of drum under rule S framed by the Local Gov- 
ernment under the provisions of the Bengal Tenancy 
Act, it was held that the objection sd taken could 
not be entertained in second appeal. Loke Rath 
Gope r. Petambae Gh03e . 3 C. W. 17., 216 

418. — — — — — - Question of limitation. ~ 

Whore the question of limitation was raised for tho 
first time in second appeal, — JBeld that it could not be 
decided in favoui of the plaintiff. Shxbapa v. Dod 
Nagaya . . . I. L. R., 11 Bom., 114 

419. — Plea raised at 

the hearing which was not taken in the memorandum 
of appeal — Practice. — A plea that the memorandum 
of appeal in the lower Appellate Court was 
insufficiently stamped, and that such deficiency was 
not made good within the»period of limitation, is not 
n pica which can be raised at the hearing of a second 
appeal, when it has not been taken in the memoran- 
dum of appeal. Rah Kishen Upadhia r. Dipa 
Upadhia . . . I. L. R., 13 AIL, 580 

420. Civil Procedure 

Code, ss. oil, 548, 584, 585, 557 — Plea of limitation 
as to first Appellate Court taken orally on second 
appeal. — An appellant in a second appeal raised 
orally at tho heariug a plea not taken in his memo- 
randum of appeal to tho effect that tho respondents’ 

TOE. T 
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appeal to the lower Court (where they had been 
appellants) had been barred by limitation when it was 
presented. Held that, even though the plea proposed 
to be raised was one involving a question of limitation, 
the appellant was not entitled as of right to he heard 
in support of it without the leave of the Court granted 
under s. 542 of tho Code of Civil Procedure ; and that 
the Court was not itself bound to consider that plea, 
and under the circumstances did not think it 
necessary to enter into it. Pam Kishen Upadhia v. 
Dipa Upadhia, I. L. it., IS All., 5S0, approved. 
Ami AD All r. Wabis Husaik 

[I. L. R., 15 AIL, 123 

42L Argument on point not 

before raised — Civil Procedure Code, 1859, s. 574. 
— The High Court ought not, under s. 374, Act VIH 
of 1859, to allow a point of Law to beargued in special 
appeal u hen it was not distinctly raised in the first 
Court, nor alluded to in the lower Appellate Court. 
Ladd a JowAiat Lam Pakdey v. Court op Wards 

[17 W. R., 214 

422. Objection on appeal not 

raised before remand — Question of law — Tho 
High Court is bound to notice an argument on a point 
of law raised in special appeal, even though it was 
not raised before the Court ou n previous occasion, 
when it passed an order of remand. Dabijiba Debia 
v. Kibhokee Sixgh Dbo . 15 W. R., 180 

423. Setting up new case— Pleas 

and objections raised for first time in special appeal. 
— Parties are not entitled in special appeal to sot np 
a new case, involving an argument entirely different 
from that raised in the Courts below, and a state of 
facts entirely inconsistent with their statements there. 
Buksee Ladd v. Aobadh Ahsak 22 W. R., 553 

I 424. * — — Raising new 

issue — Changing original allegations. — A party 
cannot he permitted to change in special appeal tho 
allegations on which he went to trial in the Conrts 
below, and to raise altogether a new issue. Sum 
Das Kara yak Sdkgh v. Bhagwan Dote 

[2B.L. R., Ap., 15 : 11 W. R., 10 

425. — .. — — Changing ground 

of action. — A plaintiff suing for redemption, on the 
ground of holding in right of dower, cannot in special 
appeal claim to redeem on the ground of being heir to 
the mortgagor. Rahohak v. Eoztidookissa 

[W. R., 1884, 326 

426. — Changing ground 

of action. — A claim as heir to a widow cannot be 
heard on special appeal when the plaintiff did not sue 
on that gronnd in the Court below. Krtpakath 
Mojoojidar v. Saboda Crowded air 

[1W.R.,2S3 

427. -Changir.o ground 

of action. — When a plaintiff has ineffectually sued 
for a declaration that certain ‘property was bis own 
self-acquired property, be cannot in special appeal 

18 o 2 
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7 PROCEDURE IN SPECIAL APPEAL 

-k to . teUnbra ~.tj «i "» ■ PfJ 

property as a member of a joint Uindn family 


ought alwuya to draw the Judge’* attention to tb»* 
Dn'cx Keisto Rot e HUM CnrVDEs Rot matter, cither by presenting a 

[6 W B, 187 *o that a proper record may be at owe made « »» 
, . fact . which be deure* to establish In appeal- lux 

423 — - Claim tlronjb . jr-.,,,- Ktbcito Das? » So5ATTJ IlisJ Po*t 

ir,d^<in 3 \i oj *o« er-AUegatio* ofrtyW bn Etboito DA . 3C L.R.23 

«*1 mtanc* —The defendant* in the Court below 1 **• « • _ , • r art 

unsuccessfully claimed to retain possession of rome | 433 — - — — ■ Appeal to CWef ' 

land under a kobala from a Msbomedan widow who I Punjab — Cirti Frocedmn Code.loi- , 

was alleged by them to have been absolutely entit’ed Qaetf.ua* of fact — An appeal * roa, ‘“. P !* ^ 

thereto under her right of dower Ht'.d that the . Conrt to the Chief Court of the Pun; ib w ™ 

defendants could not m ipecial appeal »et op for ' limited a* *ueh appeal* are under the tirurrocw 

the first time that the widow was eutitled to a »hare | dure Code 1552. * CSl l but eridence may 

by inheritance if not " J v * -* •*-* 


bind haring been made la the Court. I elow and no 
inquiry ashed for into the date of tbs fa ml y or 
whether any and what th^rc came to the widow 
A si® it i Chaba* Dutt r Naeib nojsire 

[2 B. L. R, A. C, 233 

o C Ckbita Chubs Durr r Nadi* Hossrrc i 
[11 W B., 133 
429 Boles for special appeal— 

S»J7T-S«»ey off r. dears on the record Qaerfioa at 
to —A caie which la tried m ipccial appeal it subject 
to all ruin provided for regular appeal* *o far at the 
name may be applicable The question whether 
evidence on the record i* legally or reasonably *uffl. 
cient to rapport the finding* of the lower Appellate 
Court may be dealt with m apecud appeal without a 
remand or re-hearing Jot 11 IX Rot e Omuo 

Eo* 12 W R, 431 

430 Omission after favourable 

finding of law to appeal against adverse 
finding of fact In lower Court— Rower oflligi 
Conrt rtcernnj jndqmtnt on lav to decide on foot 
wifloaf remand — Tbn Conrt of first instance found 
agamstthe defendant on a cutter of fact but decreed 
10 hi. favour on a point of law and on appeal by 
the plaintiff the defendant om tted to file a memo- 
random of objection, to the adverse finding of fact 
of the Court of firs* instance The Appellate Court, 
without gome into the question of fact confirmed 
the decree of the Court of first instance on the point 
of law ife Id that the Ri,h Court, in special appeal 
could under these arenmetancet give judgment m 
favour of the plaintiff without a remascL Waiga* 
tas e. Wadesa* B Bom, A C, 194 

431. Power of High Court 

draw inference of fact from evidence — \ a . 

High Court u net at liberty In a ipecial appeal to 
draw any inference of fart from the evidence m the 
case Dwasxadab Laxchkai c Adam Aii Suita* 
A “- 3 Bom, A. C , I 

~r Mode of obtaining record 

f 5 ronTld oC appoal ia rnigeon 
Tbf not a Pleader — 

The Court. CT* special appeal Is bound to taie the 
fsct. fxom the Judge 1 , itatemeut. Where therefore 
a party desire, or blend, to make the miacoudurt of 


i, and question* oY fact are open for Axwoa- 
Bun ha Mai. r Bhaowajt Das , 

[LLB.IB Cftla, 303 
Treatment by High Co™* 


of finding of fact-W Jit wronj/nl iirvr 
tal -The finding of the lower Court* upon * il» 
tion of wbrtber there was sufficient ground for lie 
dismissal of a papxla hereditary «rrwt>l ' “J 
d harms Varta must be treated by the High Court « 
ipecuj appeal as a conclusive 6ndiug upon * ® , 
of fact, unless It be supported by no 
ever KmsrsASAXT Tatachabbt *.££? t S 
RAWOiCHASET . - 4U«d,tW 

435 Power of High court “ 

to facts— Appeal from order of 
Traced*™ Code 1*77, e B$2 and , 6*9 el * 

* .n appeal from an order under «. 6C3 ctom 
Procedure Code remanding the CMC tfe W 
Court cannot consider tho fact* on which the 
Appellate Court passed the order of reman 
that It can do under a 5S3 cL ^ ^ 

mder whether, on the findings of fact by t5se 
Appellate Court, that Court was right in jemau^g 
the case. NoiMOIiAH PlUVAidCK » *&* 

Moots ii ee . I. LB., 8 Calc., 674 

438 Effect on sped* ! »P P**j 

of recording further evidence by App® . 
Court— £.yt< to appeal on forte -A ■J***“*W5w 
u not converted Into a regular appeal ”?*?» jvjt 

evidence under a 35C, Art N III of , _£ch 
nounce 1 a judgment on the evidence rw^ 1 ™ ^ 


Birvlrn Pees had 

437 


4 TV JL, 43 

,r.l Tee* 


d*r* Code 1SS <>. e SSS-E^it to yo •"'f-Q'n' cf 
appeal — The provision .a a SG3 of ActJIVrt 
1«2 as to an Appellate Conrt recording ****** 
for admitting adinonal evidence Is directors- 
and not imperative Where the first Conrt ol 
ha* admitted additional emdence the n«no* L 
second Conrt of Appeal will not b- tbe 

appeal, jo as to allow the pleader* to go b 

r-imBu ^ CaJ&t 37 ^ 
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43S. — — Right to exa- 

mine evidence taken by loiver Appellate Court 
under s. 335, Civil Procedure Code , 1S59 . — The 
High Court is not entitled in special appeal to 
examine the evidence of a witness summoned by the 
lower Appellate Conit under Act VIII of 1859, 
s. 355, which was not before the first Court, nor treat 
the appeal as a regular appeal, Mahovied KasiHi r. 
Abdool Lttieeb ... 23 W. R., 51 

Reversing decision in Abdooi, Ldte ep p . AIAho- 
~wvr> Kamil . • ... 20 TV. R., 369 

439. Right to go behind order 

of remand — Omission to apply for review of 
order . — Where a suit was remanded for assessment 
of mesne profits on the principle laid down in a 
certain case, if the plaintiff was himself found to 
hare cultivated the lands, and the first Court, finding 
that to he the fact, assessed the mesne profits 
on the principle laid down in that case, hut the 
Judge reversed the decision on the ground of a later 
ruling as to mesne profits, the High Court on special 
appeal held that the special respondent, if dissatisfied 
with the order of remand, ought to have applied fora 
review , and, not has ing done so, he w as not entitled to 
ash the Court to go behind that order and consider 
whether it was wrong with reference to the latter 
case. Norsingh Rot c. Anderson 

[19 "W. R„ 125 

See RAMKTjYARBAI v. Damohhak Nakbhrram 

[6 Bom., A. C., 146 

440. Objection to previous 

orderin the case to he takenin memorandum 
of appeal — Civil Procedure Code, ss. 563, 591 . — 
Unless such objection is taken in his memorandum of 
appeal, it is not open to an appeltant at the hearing of 
an appeal from the decree to question the validity of 
an order of remand prev ionsly made in the case under 
b. 602 of the Code of Civil Procedure. Tjlak Baj 
Singe r. Chakabdhabi Singh 

[I. L. K., 16 All., 119 

441. Order adding defendant— 

Civil Procedure Code {1882 J, s. 32. -Where an 
order adding a defendant under s. 32 of the Code of 
Civil Procedure was not appealed against and no 
objection was taken thereto in tbo memorandum of 
appeal from the decree in the suit in which it was 
passed, an oral objection taken in appeal to such 
order was disallowed. Tilak Raj Singh v. Chakar- 
dhari Singh, 1. L. i?., 15 All., 119, referred to. 
Bansi Lab v. Ramji Lab 

[ILIi,20 AIL, 370 

442 . Power of High Court to 

deal with eTidence— necessity for remand — 
Evidence of existence of legal necessity. — Meld by 
Peacock, C.J., that the High Court has the power 
in special appeal, befirc remanding a case, to sco 
whether there is any evidence on the record which 
would warrant a contrary finding to that already 
come to bj the Judge below j and that it would bo 


SPECIAL OR SECOND APPEAL 

— continued. 

7. PROCEDURE IN SPECIAL APPEAL 

— continued. 

worse than useless to remand the present case to the 
Judge to find whether any necessity existed for the 
sale, when the Court sees that there is no evidence on 
the record to prove the existence of such necessity, 
and when the Judge has found that there was no 
necessity : if he were to come to a contrary finding 
upon the evidence as it 6tands, his judgment would 
ho reversed npon special appeal as being a finding 
without any evidence in support of it. Meld, contra, 
by Ballet, Jo that, under s. 372, Act Till of 1859, 
the Court in special appeal cannot try facts on iho 
evidence on the record, or whether the evidenco is 
sufficient to enable the Court to come to a conclusion 
of fact on the question of legal necessity, and that 
the case should be remanded to the Judge for a clear 
finding on that question. Ram PebsHAD SOOKEL r. 
Raientees Sajiot . . .6 W. R., 262 

443. — — — Civil Procedure 

Code, 1S82, ss. 565, 566 —Determination of case by 
High Court — In a suit for pre-emption, based on 
the wajib-ul-urz of a village, the Court of first 
instance dismissed the claim on the ground that no 
right of pre-emption had been prosed to exist in the 
village. The lower Appellate Court, dissenting from 
this opinion, re\ ersed the first Court’s decree, and 
remanded the case under s. 362 of the Civil Procedure 
Code for n decision on the remaining question of fact, 
vis., the amount of the consideration for the sale. 
On appeal from the order of remand, the High Court, 
on the 3rd January 1SS4, observed that it was not 
disposed to interfere with the finding of fact that the 
plaiutiff6 had a right of pre-emption, and accordingly 
dismissed the appeal, bnt added that tho Judge was 
in error in remanding the case under s. 562 of the 
Code ; that his order must so far be set aside; and 
that he should proceed under s. 565 or s 566asmight 
be applicable. The Judge, on receipt of this oTder, 
replaced the case on his file, remitted an issue to the 
Court of first instance, under s. 566, as to the amount 
of consideration, and, accepting the first Court’s 
finding upon that issue, decreed the plaintiff’s claim. 
In second appeal bj the defendants the High Court 
was of opinion that the Judge had disposed of the 
case npon a condition of things which tbo plaintiffs 
had never asserted, inasmuch as he had tre ited the 
right of pre-emption which was in issue ns one arising 
from custom, and not, os alleged by the plaintiffs, as 
arising from a contract between the ancestors of the 
parties. All the evidence necessary to the deter- 
mination of the case w*s on the record. Meld per 
Petheram, C.J., and Old vieed and Terrell, ff., 
that the High Court was competent, in second appeal 
from the Judge’s decree, to look into the evidence al- 
ready on the record for the purpose of finding whether 
a right, of pre-emption existed in fact in the village, 
if the evidence for answering this question was 
■already on the record, and that, in snch a case, tho 
question need not be referred to the Court of first 
appeal. Pal Richer, r. Jasoda Kuar, I. L. R-, 7 
All., 765, referred to. Per Straight and Bbod- 
HrasT, JJ„ contra. Mat JSshen v. Jasoda An or. 
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I t, A, 7 All, 7 tS, referred to- Droxntrrs «■ 

Bami . . LL.R.8 AIL. 173 

444 . Second appeal from order 

of rcMiscd-Cirei Proetiure lade, * 5f2—I7ff*et 
of fit »~t tf Jit’ll aui fuiiuyi tj lav — Chj as 
appeal f-CCT 15 crier at rmasd nsder a. 6 C 2 c! tie 
Co-le c* CSid PreceJurr, tie Hi*1i Cocjt ia boendto 
accept the tnfmga cl fart of the Coen wbtb made 
the remand, that Oort tong aCecrtcf £rrt appeal, 
yo tid'd that there u rndre ce to mppwrt lira . tet 
where tie II iA Court hae decided a qctrtico c* Iiw 
m aa appeal fro-n *3 order u nd er a. 5C2 of tie Cede, 
ti»t deouiTJi ef the quertion cf law wEl be foal tr- 
ail pu*pcae» tn tie fa t mad ia any appal which may 
•nhiequestlr be cade to the Huh Coart. Zha 
xr.Ie. v Asset / IAS All* 172 referred to 
Gam SUXXAB e Karin Bin 

[LL.R.15 AIL 413 

445. Appeal Iron order of an 

Appellate Court— Cirtf f ried. re Ce-ir fl$S2j 
« fie2.5SS— Ats<fiPj»e//*rt t f tit Cart Wove— 
In in appeal too as onl*rol aa AppeUt.* Court the 
IUpa C.-rt ii bensd to accept, uui wcond appeal 
Iran a d-eree the f-dfay* of fart armed at by tie 
W Apprise Cocrt. G ..r, Sluul „ r. K.reua 
AP, 2 L. £„ IS AlL. 413 approved. Tit* Elite 
Sruu Ckaux L LIC, 20 AU, 42 

-l 4 ?, - ~ ~ Determination of fasu-s of 

fact by HI Kb Court— C.nl Frorriur, Coir 
ej. 5 43 o6S oS7 - BeU by the Full Beach that a. 5*7 
cf the Civil Pncedare Cola doc* cot make «a 5C5 an* 

apybcalle to aect-nd appeal., n ai to enable the 
High C«irt,ii.aK 1 »ine tie lower Appellate Com 
hu Omitted to frame <r try ane urae or to iterance 
any eaentol qantm of fart, to h*lf determine the 
»ae opoa the mite, to tie record. Vat the Huh 
, rt “ «*» «■£* mart resit uiaei for tnal to the 
fawer Appellate Coart. Btllu lea v J j ,d 1 r. ar 

Brtluln 1 Bt.ti 1 1 
172 O’rr^L*! 0= tin Jcmt. Gn’i B «i 
lot r.C*awiois ILE .8 AIL, 147 

1 4 ^ 7 I Tower of High Court to 

loci rate ground for totting f ppe^ Sw 

to ^ o apeerai 
«IT*al to loch tat o the gromdi which a JaireeLa 
gvem for aimnteg an appeal after the Ujed ,he 
Onappal to tie High CoSt 
freer* t -1 that decree aa an art of Coart u 

'"“VbTr"? ?• J ** TB E°r 

ass 12 -k- A ‘ G -* 184 : !0 "W. E., 17 8 

%*tT& x.:' s^r^s.'ss 

&£ s ,b iSfifiSy*— ■ c ">— 

ILL. B, 8 Calc, 251: UC 
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7 FBOCEDUEE IX SPECUL APPElL 
r c a fiaaed 

449. - - Power of High Court to 

Tory order for execution— Oir*»y relief *ef 
•tied ftr —The High Oort fa aerond apprtl 
not vary the trier for exerotaro which la.i b*o 
paiaed fa inch a way ai to fare tie deere4*4irt 
relief fj which he did net wh PtOTir Ca-TTM 
Dc*» e. Fraxr Caowraxau 

P. L. 8 Cto 174 : 0 CL L. P-, *53 

460 Decrees made without 

jurisdiction — Suit ray «r«i/e ly Aw»/7 Ca«w 

Court— OrirrituJ 1 uy nir l» termite f»t £*** 
Court — Whe-» the deckxni cf tie lower Coeu 
were foand. fa apeoial appeal, to hare bees wsicct 
jariadirtaw:, aad the aca to te ropr.rab.lt t; tot 
ia»3 Caaae Coo-t. tie High Cocrt cade as ttdor 
•emCsy the plant to the S=a3 Canae Osrt ter Wt 
epro the appellant (plaint *> Jayifa irrtia tuet 
Dostia all tie nu cf the liLcaftre- W 1 * 
Kovrx CEOWEDiija r tVooxa Caxxx Ear 

[33W.3L445 
Objections under s. 6o7 


rsiaed for tho first time ia sceond sppwi 
by plaintiffs -Pruei er- Ermaui If /crev .ly 
fetlufr Co.r • aa irr fini P reed, re Cod’, •- 535 — 
O'-jfrtiooa which niuht hare been, brt wet «*. 
cade under a. i67 of tie Cinl Prteedife Cede fa * 
Iowct Appellate Court to tie fiadface tc recast « 
tie Court Cf fast btfante, rasoot it rw-ri fee to* 
Crrt tnce ai r-msdj cf aeeoed srpeal frees tie *-' ,T 
Appellate Cocrt’a devrre. il OKS** ire Asm. Eu 
e Mir) blTHJLI. T: 11 . LIfclL 10 A1L-3 

452. Piling one appeal fr«a 

four Reps rite de c r ee s — Awtiaia* tf 
— In execution «' a decree fa a Dated llsssit 
C^ort, certain property laving tern aold, a bali-^a 
after aatufyiog tie decree, ravannl m fatreref lie 
Judrraect-d-'Vr- JL After the date rf *** 
before lie whole cf tie {rarehaae-oooey i»A to** 

paid into Coart. I appLed to the Coort hv fetdau. 
paving that the amount die to him toirht t* I *-j ” 
if, to when, he allered. he had aaa^ned it. 8»f-e* 
aav order vu made 00 tin pttnva. 3, C, R •“ 
Lin exemtin ef aeparate decree* atanat A - , 
the mm a CoarL The Ihitrtrt Ifaraif arderrs 
that B.C.D and r ahooli be paid befwe A. ^ 
iiocght a Ril araast B, £“, D, and A o asotier 
Dirtnrt Uomfi (fait for a dainUn tha* ho wa» 
enfa'L d to tie mosey and to art artde tie eP ^‘ 
Tie ilancf art aede tie order and declared tA 
p lainhff to b» enisled to the aamid. A, C . R 
and £ aevmlly appeal'd acamat tin &***% 
and the Dated Court pun) a decree fa ea ca 
appeal, dlramiite: ^fa aait. A jrtaoited oo* atecnS 
appeal, roaling £ P, D, and £ part** 
aoaa»t tie foer dmtn at tie Dated Coat 
that A m lerad to tie a wparate appeal Cl® 
aeh of tie d err e ea jawed by tie Dated Coart, ** 
*»a. bowrrir, allowed by tie Cosrt to amend krt 
•eeand appeal and file three more *enz>d »n”*rtT 
Creinrr r. KoianiD . L L. H AI»d-» ESU 
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453. Change of pleading in 

appeal — Practice. — The plaintiff, alleging himself 
to he joint in estate with A, his granduncle, sued to 
set n«ide an absolute gift of the house in suit made 
by A in fat our of his wife, ns also the subsequent 
sale of the house by the wife to the defendant. The 
lower Appellate Court, finding that A was separate 
in estate from plaintiff and the sole and exclusive 
owner of the house, held the gift to the wife and the 
sale by her to defendant valid and dismissed the suit. 
On second appeal the plaintiff contended that he was 
the heir of the douce, and that under the deed of gift 
she had ro power to alienate. Held that, the case 
put forward in second appeal being totally different 
from that which was originally put forward and 
tried, the appeal should he dismissed Kashia r. 
Maihh I,al . . . L L. R„ 10 AIL, 495 

454 . Omission to examine wit- 

nesses— 8scomi appeal, Objection on, on the 
ground oj such omission. — A Subordinate Judge, 
after examining some only of the plaintiffs’ witne-ses, 
was of opinion that there" was no necessity for further 
evidence, and passed a decree for the plaintiffs. Ten 
witnesses whom the plaintiffs had summoned were not 
examined. The defendant appealed to the District 
Judge. At the hearing of the appeal the plaintiffs 
did not inform Che Judge that some of their wit- 
nesses had not been examinee!, nor did he become 
otherwise aware of the fact. He reversed the lower 
Court’s decree, being of opinion, on appeal, that the 
plaintiffs’ ev idence had not proved their case. The 
plaintiffs appealed to the High Conn, and contended 
that the decree of the low er Appellate Court should be 
set aside, iu order that the excluded evidence might 
bo taken. Held that there eras no sufficient reason, 
on second appeal, to set aside the decree. The plnm- 
tiffs ought to have brought the facts to the notice of 
the lower Appellate Court, and, not having done so, 
they could not on second appeal take the objection in 
order to haa e a chance of a second trial. GciA'u v. 
Bauetoin . . . I. L. R., 18 Bom., 338 

455 . Defective judgment of 

Appellate Court, reversing MunsiPs deci- 
sion on credibility of witnesses — Piactice 
— Procedure — Judgment, Form of. — Case- in which 
the High Court on special appeal, being of opinion 
that the judgment of the District Judge reversing 
that of the Jluusif on the credibility of the witnesses 
did not fulfil tlio conditions that a judgment reversing 
such a decision ought to fulfil, brought up tbo case 
before itself and heard it as a regular appeal. Pua- 
HESncn Cnowiraitx r. BnuonAii Chowduex 

[I. L. R., 17 Calc., 256 

456. Objection to suit on 

ground of want of certificate — Suit under 
JOeklan Agriculturists' llelief Act.— An objection to 
a suit under the Dekkan Agriculturists’ Relief Act on 
the ground that a proper certificate had not been 
-obtained could, it was held, be taken for the first 
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time in second appeal, as it was an objection affect- 
ing the jurisdiction of the Courts below. Nxaaitci,a 
r. Nanavaiad Faeidsiia I. L. R., 13 Bom., 424 

457, . Change in nature of suit 

on second appeal — Failure of proof of case as 
first stated in pleadings. — Plaintiffs, being members 
of a joint Hindu family alleging division and a sale 
to them by other members of their Bharcin the family 
property more than 12 years before snit, sued to eject 
a more recent purchaser. The plaintiffs failed to prove 
division as alleged. One of the members of the 
fnmily who was in possession of the property to 
which the sale-deed related did not join in executing 
it. Held that the plaintiffs, hav ing failed to prove 
division as alleged, were not entitled in second appeal 
to have their suit treated as a suit for partition v 
Mcttcsami r. Ramakejsiixa 

p. L. R„ 12 Mad., 292 

458. Powers of Appellate Court 

— Question of fict—Ctnl Procedure Code, 1SS2, 
ss. 5S4, 59 5. — The limitation to the power of the 
Appellate Conrt in hearing a second appeal under 
ss. SS4 and 5S5 of the Code of Civil Procedure, 
1S82, must be attended to, and the appellant cannot 
be allowed to question the finding of the first Appel- 
late Court on a question of ‘fact. Pektaf Chitxbee 
Ghose t. M oiir.KDJt anatii Ptokait 

[L L. R„ 17 Calc., 291 
L. R., 16 I. A., 23S 

459. Objection taken for first 

time on appeal — Misjoinder of causes of action 
— Civil Procedure Code, s. 44. — Where an objection 
under b. 44 of the Code of Civil Procedure as to 
misjoinder of causes of action was raised for the 
first timo on appeal, the High Court on second 
appeal declined to entertain it. Fhondiba Krtshnaji 
Patel v. Pamchnndra 41 hag vat, I. L. 11., 5 Pom., 
554, followed. iMatoa c. Guezae Singh 

CL L. R., 16 All., 130 

460. Objection to jurisdiction 

on ground of wrong valuation of suit— Suits 
Valuation Act (Vlll oflbS9J, s. 11.— The High 
Court held that it was not at liberty to entertain an 
objection taken for the first timo on second appeal 
that the suit was not within the pecuniary limits of 
the District Munsii’s jurisdiction, as it appeared 
on the merits that the appellant had not been pre- 
judiced. McTinjsAin JIcdaxiab v. X AiLAKr - 
IiAntha JIcdauap. . I. L. E-, 18 Mad., 418 

461. Objection taken for first 

time in second appeal that preliminaries 
to suit had not been taken — Practice. — In 
a suit for a declaration of the plaintiffa’ right to 
havo their names registered as purchaser-, an 
objection having been raised, in second appeal, that 
the Court had no jurisdiction to entertain the suit, 
as the plaintiffs had not previously asked the 
Collector to place them on the register, — Held that 
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this circumstance was cot necessary to give juris- 
diction although it might be a reason fur treating 
the suit as premature That objection how eve-, 
being taken for the first time in second appeal waa 
*1 sallowed Iimiiji Bm r Passe 

. PL.B, 19 Born, 43 

462 — Objection baaed on point 

of law —An objection based upon a point of law 
may he made In second appeal provided it docs not 
involve the taking of any add t ion at evidence on 
matters of disputed facts Glmm r Gtwvii- 
“*«■ I L R, 19 Bom, 331 

,, 403 _ — ri Objection taken on appeal 

&om final decree to order of remand not 
appealed from - -The contention that a map was 
admissible in evidence was held to he open to the 
appellant on second appeal although he had not 
appealed agams* »n erd r of remand made by the 
lower Appellate Court rejecting the map as not 
being tdmsible 5ae.tr. v *»%, I £ S. 14 
and Bame.hmr Sieahx 5* iod,% S.mgi, 
Hmi’ V ««) f Hawed Ks-no Pbishad 
H szani r Jioir Chivdes Derr* 

[LL.R,23Cale,335 
« T:~ Offer to pay stamp doty 
secemd appeal not allowed. 

not wh * ch “ not dn, y *t*»P*d will 

on second appeal on payment of 
jtamp and penalty when there „ no evidence that 

«~saaASi,&as& 

* L L. R, 20 Bom, 701 

-a-* *• .wmi ,..:n liSr i ' r T" 

s: sf£« - ■ “vKas 5ss 

Aaa P- 1* It . 31 Bom., 325 

pnmognew by 

woond appeal— Where plaintiff* w .fS 1 ? oa 

^ssaBsfKS!£a£?asi 

circumstances of the roar 5 W noder the 
amended on icnod « P !unt should be 

Bafsa-^s^ws 

4fi7 [L L. R. 20 hlad, 407 

*«gfrdrtt- Q,m,£ JS^ntaent of mort- 
afapporiionme.l^r.l ro*.,d 
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— co »e faded 

<• second appeal- Practice —A plaintiff who bi 
purchased part of certain mortgaged property and 
sued for possess on, obtained a decree omennp that ht 
should get possession oa payment of the wbde mort- 
gage-debt He did not in the lower Coarts ut 
that the mortgage debt should be apportioned lot 4® 
•o in second appeal to the High Court Inder tbs 
circumstances, the High Court refused to l-terfera 
with the decree The plaintiff had a remedy by tat 
for contribution lscio BlBiJl tatiut t 
AMBO L Lit, 31 Bora, C67 

468 Appeal to lower Appellate 

Court by respondent In High Court m 
BUfflciently stamped — Camrl Feet Act (fit V 
J tyoj, t 10 — Where It waa discovered In swcM 
appeal In the High Court that the respondent, wbrt 
appellant in the lower Aj pellste Court, had *“ 
paid a suiheient court-fee on his memorauilam 01 
appeal »n that Court and up to the date of toe 
hearing of the appeal In the High Court, ttw.a 
called upon to do so, bad not made good the itSaaxj 

it was held that the proper procedure was nrt W 
dismiss the respondent * appeal to the lower AppebsM 
Conrt under a. 10 of the Court bee* Act. buttons* 1 ? 
the issuing of the decree, if any, of the High GW* 
ui farour of the respondent until such time as t»* 
additional court fee due by bm might be I*“- 
Nanars Snton v CHSTfsimci '■won 

[L I, R, 20 All. 3® 

469 Objection as to improper 

admission of document la evidence.— w 
objection that a document which ysr «e U not *"• 
miscible in evidence has been improperly admitted la 
evidence cannot be entertained for the first time u 
second appeal. Miller r Madia Mat, I A , . j 
AIL. 76 L, R. S3 L JL, 106. d.*t«>gstaM“ 
GiH'vsaa Cnaxnna Guram r IUi **»*»■ *«» 
Caanrnjix . . 1 C. W N > GSO 
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— Register prepared by- 
See EnorscR— Citel Csess— Miscriti 
ssocs Docramrra — Rioiams. 

rLL.IK.22 Calc, U3 


SPECIAL COMMISSIONERS. 

■ Jurisdiction— £e»y Beg 111 

ISiS—SiteaM of retamed latutt — Met** 

In I8u5 the Pnry Conned decided against the *15“ 
of the Bengal Government to letume and re-swc* 1 
the ghatwati lands in the lamindanof hurruckpo'* 
In 1860 the Sndder Court acting as Special tommJ 
m oners under Kegulation III of 1823, at the mimes 
of the rannndar directed the release of the resume 1 
lauds, but did not decide at to the n^ht to themrsn* 
profits which the Government had received from the 
ghatwats during the period of resumption, deeming 
this question beyond their competency as Special 
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SPECIAL COHAHSajONEES — concluded. 
Commissioners The zamindar having 1 appealed to 
the Privy Council, complaining of the omission, and 
contending that the mesne profits should have been 
wholly adjudged to him , — Held that the Special 
Commissioners had jurisdiction to decide upon the 
true title to the whole money in dispute, and to direct 
the payment and disposition of the same with inter- 
est. Leelanund Singh r. Government or Ben- 
. gal . 1 "W. R, P. C., 20 : 9 Moore’s X A., 479 

SPECIAL COURT AT RANGOON. 

See Appeal is Criminal Cases— Acts 
— Burma. Courts Act. 

■ [I. L. R., 4 Calc., 667 

SPECIAL DAMAGE. 

See Limitation Act, 1S77, s. 26 (1871, 
s. 27) . . I. L. R, 1 Mad., 385 

Allegation of— 

See Cases under Iritis diction op Crrrr, 
CouBr— Abuse, Defamation, and Slan- 
der. 

See Cases ended Jurisdiction of Civil 
Court— Public Wats, Obstbection of. 

See Cases ended Bight of Suit— 
Obstbection to Public Higkwat. 

See Cases endeb Slander. < 


SPECIAL JUDGE. 

See Apfeal — Acts— Bengal Tenanct 
Act . . I. L. B, 17 Calc., 326 

See Bengal Tenanct act, s. 102. 

[L L. R. , 22 Calc., 244 

See Bengal Tenanct Act, s. 10S. 

[I. L. R, 21 Calc., 521 
See Dee kan Agbicelterists’ act, s. 3. 

[X L. R., 14 Bom., 387 
I. L. R, 15 Bom., 30 
I. L. R, 16 Bom., 128 
See Dekkan Agbioulteeists’ A cr, s. 53. 

(X X. R, 12 Bom., 684 
X L. R., 15 Bom., 180, 650 
U.E, 19 Bom., 288 
I. L. B., 22 Bom., 520 
X L. R„ 23 Bom., 321 
See Review — Ground fob Review. 

[I. L. B, 15 Bom., 650 

See Eetiew — Poweb to Review. 

[L X R, 19 Eom., 116 
I. L. R, 20 Bom., 281 

• Order of— 

See Special ob Sfcond Appeal— Orders 
subject ob not to Appeal 

fl. X R , 16 Calc., 696 
L L. R-, 21 Ca lc.. 776, 835 
XL.R, 22 Calc, 477 
XL.R, 24 Cale.,462 


SPECIAL JUDGE — concluded. 

See Superintendence of High Count 
— Civil Pbocedube Code, s. 622. 

CX L. R., 16 Cala,, 598 
I. L. R., 21 Calc., 935 
I. X B., 18 Bom., 347 
I. L. R, 19 Bom,, 28® 
X L. R, 23 Calc., 723 
X X R., 25 Calc., 34 
I. L. R., 26 Calc., 558 

SPECIAL LEAVE TO APPEAL. 

See Cases under Pbivt Council, Prac- 
tice of— Special Leave to Appeal. < 

SPECIFIC APPROPRIATION. 

See Insolvekct— Obder and Disposi- 
tion . 1B.L. R., O. C„ 114, 131 
[2 B. X R, O. C., 5B 

SPECIFIC PERFORMANCE. 

Col. 

1. Geneb/l Cases . . . SSOS 

2. Special Cases .... 8806 

See Decree— Alteration ob Amend- 
ment of Decbee. 

[I. L. R, 12 Bom., 174 
L L. R., 15 Calc., 211 
See Evidence— Paeol Evidence— Vaet- 

ING OB CONTBADICTING WbITTEN IN- 
STRUMENTS . . 8 B. L. R, 88 

[7 C. L. R, 577 

See Injunction— Sfe c r a l Cases — 
Bbeaoh of Agreement. 

[X L. R. 14 Mad., 18 
L L. R„ 18 Bom., 702 
I. L. R, 19 Bom., 764 

See Jurisdiction— Suits foe Land — 
Genebal Cases. 

[I. X R, 5 Calc., 82 
Bonrke, O. C., 218 
X X H., 19 Calc., 358 
L L. B., 14 Bom., 353 

See Cases under Limitation Act, 1877, 
abt. 113 (1871, art. 113). 

See Management oe Estate by Court. 

[I. X B., 15 Calc , 253 

See Minor— Liability of Minor on, and 
Eight to enforce, Contracts. 

[I. X R , 20 Calc., 508 
L L. R, 18 Mad., 415 
X X R., 27 Calc., 276 

- See Parties — Parties to Snrs — C on- 
tracts, Suits on. 

[I. X R, 6 Bom., ITT 
6 B. X R, 4S5 
L L. R., 10 Calc, 1061 
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SPECIFIC PERPORMAN' CE — -eemhnmed . 

"'te Pieties — P lains to Suits— Srect* I 
no Pebfobkaxcb. 

[L 1<. R, 18 Mad, 415 ! 
LX.R,19 Mad,21I ! 

2 C W. K, 42 | 
II R-, 22 Bom, 48 
See BtGSETBATtOW ACT s. 43 

LLLE, 13 Mad-, 224 
1. 1*. R, 6 Calc, 634 
I. X. R, 10 Calc , 710 
X X. R , 27 Calc, 468 
See B*aiTt»nos Act 16*7 » 43 

[IB I*. B, F B , 68 
X L. R., 12 Mad, 605 
X L. IX, 13 Mad, 308 
X X It, 14 Mod, 65 
See Casts usst* reoiSTSinoa Act ! 

1877 s 77 (I8C6, *83) 

See Sticitio Btlitt Act s 2 * 

(LI. It, 1 AIL, 665 

Sl * ' *^EOB ASt> 1 CSIHASBB— I irr. or 

*‘ A » 2axE,pa,m 

See Txseob Aim IYbcjuseb— C owru- I 
nos or Tsauttk. 

II Ik B, 17 Calc, 819 
See 1 EtroB as» Pcbcbastb— P cscm**- 
si&set aso onu» Patkbsts rr Pcs 
Clu ‘ l * . 15 W It. 44 

(X h 5- 24 Calc -. 897 
I X. B., 21 Bom, 827 
See \ isdos axd ITbchaitb— T mi 

(X L It. 15 Bom, 657 
' tion. 0l , ' Kreemeat ** rcfer to arbitra- 
See tosiBACT Act S 28. 

P- X E, 1 Calc., 42, 460 
- or contract to give in marriage 

**-ssa- l ffi4aaa 

x GEJ.FJ.AL CA«ES 

traot^iT^ da^!f lC i f0r J , 7 aehofcoa 
hi* contract tnej bTttPet l° mS 

either tjtpe^^ t ^ nn rf ‘ he 
^en. JIcame Drrr^no fc^S, w for 
2. „ 'N , (law H, 149 

Prtrat to Perform ^ f»«rartj who 1* net tom! 

trtle, p ^! rt "®> l *I*rtcdtha»gr remetlt . 

"Tn,^ 


SPECIFIC PEBFORMAITCB— 

1 GEJ.FBAL CASES— 

Bax Trxoo Koosnoo r. Mcxucx Dossts 

[14 W E, 338 

3. -Meadtetti toeorrj 

cat agreement — CKo wbo till the Court for a dec** 
for *pcnfic performance cf an agreement innrt lie*' 
that be u »3 inp and able to cany it on 1a »3 2* 
tutnul puti n far aa be it concerned and *1» tot 
no act oi bn own in relation to (be agreement bal in 
any material degree da mnifi ed bli opponent, lie eat 
not telect one part of the * preened for bread 
another for performance He mnat be prepared to 
carry out the entire of bit own part rf the «a-"»d 
before be can call upon t a adrereuy through thj 
lEitrnmentabty of the Court to aperificaly area-* 
the la'ter part of tbe agreement. \ 13HTAX1T3 _W 
visiBAM , Barr \asatast 1 Bom, 283 

4. — — ■ Attract oj Setef 

m eom,*j before tie Cotri — Partira seeking ipeevie 
performance of a contract throb! come to the Court 
for relief within a reasonable time has r Ar?r*SJ 
Irbidiu Sam . 6 Mad, 76 

5 ■ J‘,ewee of lee lea 

— Biyit to diwuijft —A amt for specific perforonsrt 

of a contiact to tell land will not Le If tb« p iairh J 
neglect* to enforce hit ngbla for a frog time P® 
caae three yiara) after b ■ n.hl* ualer tbe corfr** 
tar aale accrued and If be dcea not act op to a condi- 
tion prtccdcnt to the aale to biro If hr h*a MI 
claim at all, it wool 1 be for damage* again* li* 
peraon breaking the contract for km auitafced by ti* 
non fulfilment there, t Pcbhao Bison e SO*? 
Sisoh 8 VT E, 280 


- Bight to specific perform* 
once— Lapie oj ttme—Ajnrnnl to cew/**** * 
for me, me profit. i*r—S.rre«!er of load 
The remit of a long pending litigation *»’ that is* 
defendant! were directed to pay waiHat for ^rtaa 
land! wb cb they had nmniid under an mrafid 
lekhira] claim They »nbaequenUr entered mto • 
compromue with the plaintiff their iamindar ar* 
agreed that, if they defaulted in rent, or if the land* 
became k ha* of tbe iamindar or were by any 
to be alienated, the defendant* would point out 
land*, or on failure to do thu wouU pa y damage tex 
the lou of the game Held that lapse of tun* »?“ 
tnrrender rf the land* were no impediment to tt* 
Court granting relief to the plaintiff in the *haf«nt 
a decree for ipecific performance Pbotat CarW» 
Sisoh v Gooboo Doss Kerr Pboiat Chi'AD" 
‘"■'C™ E, IBM, TO 


— Delay •» 

tie n\t~Spee,Jlr Belief Art e 2i—Jo>*der ef * 
perton **/ a party to tie eontraet cf miui 
perfermanee teeoajit —A plaintiff nedc® the 
February 13«1 for specific performance of »_ COT trees 
entered into on the lit March 1878 by 
ha 1 and joined m that nit aa a defendant a tt^u 

1. who alleged that be wa* tbe owner of the p^ 

the nbiect of the contract, *eeking to oW*“ 
and other relief aa again* *uch thw 
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SPECIFIC PERFORMANCE — continued. 

1. GENERAL CASES — continued. 
person, stating that he was a benamidar of defendant 
No. 1. On second appeal such third person contended 
that the discretion git en to the Court under s. 22 
of the Specific Reliof Act ought not to be exercised, 
ns the plaintiff had slept on his rights for nearly three 
years Held that, although the principle of the 
objection as to the delay of the plaintiff in bringing 
Ids suit was an important one, and one which ought to 
be considered by the Courts in the exercise of their 
judicial discretion under s. 22 of the Specific Relief 
Act, yet the point not having been taken in the 
Courts below, and there being nothing on the record 
to lead the Court to presume that the ordinary rule 
applicable to suits of this nature had been dis- 
regarded in the Courts below, the objection ought not 
under the circnmstances to be nllou ed to pi ci ail in 
second appeal. STokund Lmi r. Ciiotat: Lai* 

[I L. R., 10 Calc., 1081 

8. Performance of 

portion of agreement. — Per Pontipex.'J. — It is of 
the essence of specific performance that part only of 
an agreement should not be performed. Cutis v. 
Buown . . . . Ih. B.., 8 Calc., 328 

S C. in lower Court. Bbown t>. Ctts 

[6 C L. R., 487 

and on appeal. Cutts i . Brown 

[7 C. L. B., 171 

9. — Specific performance 

of part of contract and damages — Power of High 
Court. — The High Court could, under the Charter and 
Act VIII of 1859, grant specific performance of part 
of a contract and give damages for the breach of the 
remainder. In a suit for specific performance of 
a contract the cause of action is sufficiently shown by 
a statement of the terms of the contract, followed by 
the averment of the refusal of the defendant to per- 
form it, with a readiness and willingness of the plain- 
tiff to do his part in it. U mint on am Doss v Ram- 
IOchun Alien . . 14 W. R., O. C., 16 

10. Ascertainment of 

damages — Civil Procedure Code, 1859, s. 192— Spe- 
cif c performance as applied to partnerships. — The as- 
certainment of the amount of damages was a ncccs-ary 
preliminary to a decree under Act VIII of 1859, 
s. 192, for specific performance of a contract and pay- 
ment of damages as an alternative in case of non-per- 
formance. The application of the doctrine of specific 
performance to partnerships is governed by the same 
rules as those which govern it m other cases. There 
are only two classes of Cases in which specific 
performance of an agreement to enter into a partner- 
ship has been decreed : first, where the pai ties have 
agreed to execute some formal instrument which 
would confer rights that would not exist unless it was 
executed; secondly, where there has been an agree- 
ment which has como to an end to carry on a joint 
adventure, and tho decree that the agreement is valid, 
prefaced by the declaration that the contract ought to 
bo specifically performed, is made merely as the 
foundation of a decree for an account. VuiDA- 

■ciiaia Nattah n. Bamasavajii Nay as an 

[1 Mad., 341 


SPECIFIC PERFORMANCE — continued. 

1 . GENERAL CASES — concluded. 

11 — -Joint contractees 

— Right of one coniractee to specif c performance 
against the wish of the others — Specif c Relief Act 
(I of 1877), s. 16.— Under a single contract to convey 
land to several persons, it is not open to some of the 
joint contractees to enforce specific performanceof the 
contract if tho other contractees refuse to have specific 
performances. Safiue Rahman t>. Mahabam- 
unnessa Bmi . ' . L L. R., 24 Calc., 832 

12. — Discretion of Court 

to give relief — Vendor selling land tothird parties 
m breach of Ins contract. — The fact that, subse- 
quently to, and in breach of, his contract to sell, the 
vendor has sold the same land to third parties having 
notice of tho contract, and that, if relief is refused to 
the plaintiff, the land may remain in possession of 
such third parties, does not affect the question ns to 
the propriety of the exercise by the Court of its dis- 
cretionary power to enforce the contract Gottt- 
eavix v. Gaaai>athia . I, L, R., 5 Mad., 337 

13. Practice — Liberty 

to apply — Relief after judgment — Damages — 
Review — Alternative relief. — On the 27th April 
18S6, a plaintiff brought n Buit praying for specific 
performance of a contract, or in the altornativ c for 
damages, and on the 24th Nov ember 1886 obtained 
therein a decree for specific peiformance with the 
usual liberty to apply . On the 6th December 1886 
the plaintiff discovered that it was out of the defen- 
dant’s power to specially perform liis contract, and he 
thereupon, on the 13th April 18S7, applied to the 
Court which had granted the deer co for re-hearing 
of the snit on the question of damages, asking that, 
in lien of the decree for specific performance, a decree 
for damages, when assessed, might be entered up. 
Held that ho was entitled to ask for such relief. 
Peabistobaei Dassee t. Hath Char an Mozumdae 
Ceowdhby . . L L, R, 15 Calc., 211 


2. SPECIAL CASES. 

14. Agreement to purchase and 

payment of part of purchase money— Right 
of purchaser . — When there is an agreement to sell 
and a part of the consideration-money has been re- 
ceived, the stipulating purchaser is entitled to specific 
performance on paying down tho rest of tho said 
money. Shib Kishen Doss t. Abdooe Sobhan 
Chowuhby . . . 3 W. R., 103 

But see Raaitonoo Sttbmah Siecab v. Goto 
Chtodee Stohah Sibcab . . 3 W. R., 64 

15 , Contract in respect of ad- 

justment subsequent to decree — Act XX II I 
of 1861, s. 11. — A snit lay for specific performance 
of -a. contract in respect of an adjustment subsequent 

' to, and for property beyond, tbe decree, notwithstand- 
ing 8. 11 of Act XXIII of 1861, which applied only 
to subject-matters relating to tbe decree. Ram 
Lochun Btjbea v. Madhto Chundeb Bubka 

[3 W. B., 118 
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SPECIFIC PERFORMANCE— coafisarif 
2 SPECIAL CASES— eonltnmd. 

16. Resale oa purch* ae-moaey 

being unpaid— Dr lay >» faymem trier* no hm* 
«» fixed. — WltB the {mri-hiser of an rrft.tr paid 
earnert-m ney and no time was fixed for the pay 
went of the balance, and the vendor re-sold the pro- 
perty within a week,— Held that the vendor tu 
hound to have waited a reasonable periods that tb« 
second pnrthaaer took nothings and that the first 
purchaser was entitled to a decree for specific per- 
formance Mtrracx Au t Snio SiHor fcrvoo 

[W. IL, 1864, 281 

17 Agreement to exchange land 

—Heeirdv of teller on ref mol to preload.— U hrre 
a piece of land w*» *old m consideration of retelling 
in exchange another piece of land which wn not 
pvea, — Held that the seller’s remedy, haring retard 

to the terms of the contract! made was cot by a suit 
to get hack the Land soli, bnt b\ a suit for damages for 
breach of contract r by » suit for tie specific per- 
fonnance of the contract or to murh of it as was left 
unperformed. Aahe Au c GovrBsxrvr 

[3 Agra, 394 

18. Contract for lands for which 

others were to bo eiohanged-AW for 
" ll " e pUmtiff tad contracted with de- 
fendaut t> purchaae frm him a thara of Certain 
U«d*l rt 4 **' “ tlnd “s froro ‘he contract certain 
bod hi those esUtes situated within a defined boon- 
dary defendant tuning himself to make over to 
phu tiff other Unds In exchange,— 2fe/<f that. I! it 
Sfu “H ° T *J ,b * UBd * “™tioocd. 

f IS? ,pTOfic P«rf°nnance or 
lor damaeea, bnt could not tu* for the eirruteH 
Umb KbnontxDnaue j ro „, ATtt l “ 

[0W.- - 


5rJs«dS 

m the way of undue infiurnce -tort.i.r"" ,l 
course f-r the plaintiff was to su^m^^IS"’ 1 ’** 
«». »»4 cot lor her nghU 
prtnoaily Bno 

[2 Agra. 277 

pSlto-ilint^rr' r f‘ Imlt0 8fter 

‘ P*“ WM for a but^'tS^tVSL' 

Scerf 

agreement waa^ A*"/ consideration la the 
‘bento W wli^d ln «■ «* 

- “■««i5K££^JS£is; 


SPECIFIC PERFORMANCE— <«>af i »wA 
2. SPECIAL CASES— roafi»»*if 
wholly or In part to their rrs petti re share* Jrt- 
chap msok * llcwoovxs Em Stsca 

[10W R.69 

2L — — Contract for appointment 

of arbitrators under Land Acquisition Act 
—In the matter of land acnmnticn proceedim tta!?r 
Act VI of 1817 a tvtice was. oa the S^th cf Xctnj- 
her, served n|ca the defendant*, signed by the C/> 
lector stating that he had appointed an art bah* m 
behalf cf Government, and reqn'rng the defended* 
to appoint a second arbitrator to determine «_t 
amount cf compensation for the Lind (desertin'.? w 
required by the B , B„ and C. I Bs3war Gaalasy* 
The defendants’ secretary wrote ia reply that ts* 
def ndanta had appointed an arbitrator on the-T be - 
half to determine the amount of com ten situs fur 
their land required for the R, B„ and C. L EaHvsf 
Company Semite— That a contract ws» rwrrt 
Into by the Iait-wenti ®ed notice and letter of w 
to It, of winch specific performance could be enfaveb 
Knatsniwi Nisistaitjt Cava r Stcrtt*" 
or Stats rox Ixcii . . 8 Born., OwW 

22 /sgreement for mtewAl of 

lease -Agreement ly kntiand atone— Son^on^*'" 
rente of mortgagee — Immoveable property sitaate » 
the Island of Bombay wai eonseytd In 18-9 to A»0“ 
h!a wife (Varsis), Iheirheiia, executors adEieB^j 
trea, and aasignces, and was subsequently Hwrtfiagw 
by A’ and hu wife, but the mortgagee did »* 
•nter Into peroration. In 18M A - alone 
Into an agreement with the plaintiff to glv* “• 


concurrence of the mortgagee and cf AV • 

A must specifically perform his contract- T* 1 * s j5\ 
concurrence of the mortgagee could not peeve* 
right of the plaintiff to specific performance by A 

the agreement, because A should cither 1*3*“ 
redeem the mortgage or permit the plaintiff . 

Aaosoji Bikauji t Boons . 4 
23 Contract requiring w* 

tratiem— Fosfwr* to rentier— UnreguUrtd "£*, 

men! — The plaintiff contracted with the def* 
for the purchase of a piece of land, and part .. 
part of the rurehaae-money it being agreed tJ*5“^ 
balance about) be paid after registration of lb* * 
sale The defendant kept the document so ‘ 
bnt failed to get it mistered. In a suit by B>* P _ 
tiff to enforce specific performance, — Refd tt* _ 
would he. Tatrrai Srraaai r i. ssrx CBAjd 

KAsmcam ^ ,sa 

[8ELE, Ap, 134:15 TV R, l 83 
* 5 «« EimtArritA v SAinrmiA Kaocw ,, 
[XB.L.R.F B,58-IOWE,F R. 6i 

Tcxsi PlHtr c hlAHADXO Di» — .00 

(2B L.R.A C.105.10W.R. 4aa 
hill CHASB Pi nr- v LlIAHTXU SrsOH D** -M 
[BBLR. 433. 14 Moore** LA, ^ 
10VB,P C-,28 

PEinnriLAM It azbab *. Bosissov 

[ 3 B.LE, Ap, 49 :UW.L,» 
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SPECIFIC PERFORMANCE -continued. 

2. SPECIAL CASES — continued. 

24. Unregistered contract— 

Agreement. — The plaintiff lent defendant R2O,00G, 
and received n document in the following terms: 
'< On demand we promise to pay 5 V M R O and 
C T A C C the sum of rnpecs twenty thousand, value 

■ received. Nemo. — For the above promissory note, the 
grant of the dockyard and offices to be deposited in 
three days, and a proper agreement drawn out. The 
time of credit to bo one year or eighteen months the 
interest at IU-10 per cent, per mensem.” In a snit 
to compel specific peformance and for damages for 
breach of the agreement contained in the above 
memo., — Held that the memo, contained an agreement 
of which a Court of equity would errant specific per- 
formance, bad not defendant rendered specific per- 
formance impossible. Cubkie e. Hutu Raitek 
Cueist . 3B.L. R., A. C., 128 : 11 "W. R,, 520 

25. — Iteoisiration Act 

(III of 1877 J, ss. 48, 49, and 50 — Oral agreement, 
Evidence of — Effect of oral agreement ax against 
subsequent registered conveyance. — A, by an oral 
agreement, agreed to grant two mokurari leases of cer- 

* tain properties upon certain teims to B, and thereupon 
executed two mokurari leases in favour of B which 
were not, however, registered. Afterwards A granted 
two mokurari leases of thesamemouzahs, upon terms 
more fav onrable to himself, to C and D, who, at the 
time of such grant, had notice of A’b previous 
agreement with B. Held, in a snit for specific per- 
formance brought by B against A and to which C 
and D were added as defendants, that, notwith- 
standing the provisions of ss. 49 and 60 of Act III of 
1877, B could obtain a decree for specific relief, and 
a declaration that the leases to C and D were void 
as against him. Ebitai Chakak Dhabal r. Kokh, 
Bag° . 1. 1». R., 8 Calc., 534 : 7 C. L. R., 487 

26 . Bill of sale — Agreement to 

transfer share of properly in consideration of ad- 
vances for suit for its recovery— Damages for breach 
of contract.— Where it was agreed between A and B 
that, in consideration of certain proceedings to be in- 
stituted jointly by A and B and payments to be 
made by B, for the recovery of certain property 
claimed by A against C, A would make over the 
half of the property recovered to B, hot A, 
contrary to the terms of the agreement, without the 
consent of B, compromised his claim with C, and 
-obtained possession, — Held the agreement did not 
operate as a transfer of the property to B ; she could 
not sue to eject A. Semite — B’s proper remedy was 
a snit for specific performance or for damages for 
breach of the contract, to support which it wonld 
have been necessary to allege performance of her 
part of the contract, or nt least readiness and 
willingness to perform, but prevention by A. Bhobo- 
eoondbee Dassf, . ui r. Issue Cuukdeb Butt 

[U B. I*. R„ B- C., 38 : 18 W. R„ 140 

27. Agreement for mutual re- 

fusals before giving up dwelling-house — 
Condition precedent — Limitation Act, 1877, 
art. 113. — Two brothers, F and B, in 18G1 agreed 
together that part of their house should be divided 


SPECIFIC PERFORMANCE— confined. 

2, SPECIAL CASES — continued. 

and part enjoyed in common. Each brother was to 
occupy an assigned division and have the use in 
common of the rest. If either wished to leave 
the honse, he was bound to offer his share 
to the other at a fixed price; or if he wished to 
purchase the share of the other and the other refused 
to sell, then the party refusing to sell at a fixed price 
was hound to buv the share of the other brother who 
wished to purchase. V called npou It iti 1877 either 
to pay U418 or give up the honse. Held that this 
was an agreement enforceable by law ; that until 
demand no cause of action arose, and limitation only 
began to run from tbc demand ; that specific per- 
formance should be granted in the alternative. 
Yenkappa Chetti v. A l- hi, 7 Mad., 219, dis- 
tinguished. VlRASAin HciJAt.I r. It A WAS Ain 

Mud am . . . L L. R., 3 Mad., 87 

28. Contract for Bale of land 

by Receiver — Misdescription — J’ore/iojer 
having personal knowledge — Title to land between 
high and lots water mark. — The defendant, who for 
twelve years had occupied land as tenant, purchased 
the land at a sale by the Receiver, but rofnscd to 
complete the purchase on the ground of material mis- 
description in the advertisement of sale, in that a 
road and ghat, comprised within the boundaries 
mentioned in the advertisement, were not the pro- 
perty of the parties whose land the Receiver pur- 
ported to sell ; and also that, to make np the quantity 
of land as stated in the advertisement, ui:., 20 bighas 
by estimation, land lving between high and low water 
mark had been taken into calculation. The owners 
of the property sold having brought a snit against 
the defendant foT specific performance, the defendant 
contended that the Receiver was a necessvry party to 
the suit, and that the sate had been rescinded by a 
statement of the Receiver that he wonld forfeit the 
deposit in the event of the defendant not carrying 
ont bis contract. In support of his objection to 
quantity, the defendant relied on a Collectoratc chitta 
as showing that the area of the land sold was only 
9 bighas 8 cottabs 10} cbittaks ; the same chitta, 
however, in giving the eastern boundary ox the pro- 
perty, described it as lying “ on the west of the low 
water of the Gauga.” Held that there had been no 
rescission of the contract; that the plaintiffs, being 
owners of the land down to low water mark, were 
entitled to all subsequent accretions, and were there- 
fore entitled to include in their measurement nil 
land down to low-water mark ; and having regard to 
the fact that the defendant was personally acquainted 
with the property sold, it was not open to him to 
repudiate the contract on the ground of misdescrip- 
tion. The plaintiffs were entitled therefore to a de- 
cree for specific performance. GahGadhaB Sibkab 
r. Kasixath Biswas . . 9 B. L. B.,128 

29. Agreement to sell land at 

a valuation — Land of peculiar character— Con- 
struction of agreement in a pottah — Assignment of 
potlah — Bights of assignees against ctigtna! les- 
sors. — The owners of ancestral village lands gave a 
mokurari pottah of land in a tnonzah to the proprie- 
tor of a neighbouring colliery “ for quarrying coal. 
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for hci ding storra, for garden. for orchard for road 
»nd for rthcr use* • The pottah, bendc. 
the .here contained tbe following, .1 transited 
“ Yon will 1 mil a fact ry .eto'ding to may plan joo 
fhoojf and pta.oss the same tt ithm tiiat aforeeud 
nonah we will not give sittlement to anybody If 
yon take {osvt.ro j, according to yonr requirement, 
of extra land out and atoic thu pottah, we shill 
mettle rach land wtth yon at a proper rate Thereat 
we .hall make no objection” The lessee after being 
in precision f r some rear* under the prttab, 
assigned it to the plaintiffs, a bo afterwards took 
poewssun of the whole of the extra laid and 
demanded a pot tab therefor from the defendants, and 
niade a contract adeantagfou. to th-mstlres to art! it 
to third persons. The defendant, rrfnsed to (mint 
thm a pottah In s ent for .pcciSc performance - 
Held in the High Con t that where a cont-act u 
made to seU Und at a fair valuation and thcro u no 
thffirmUv ui •w'Mwng what a fa!- ralnstion won Id 
he, the Court wdl take the ninal mean, cf ascertain 
“ d £<«« perfoTnance of the contract ac- 
cording!, Bat when haring reran! to tbe peculiar 
tWarter of the property a. in the case of Und aup- 
Snl un'S “t”, or ralnahle mineral, the valne 
of the Und must be to .gnat extent a mater of 
pncM and speculation the Conrt mil net decree 
no of ascertain 
?? 0^0*7 method, what pnee the pUintift 

*2“ W Council, on the con 

f^ ,n L!i f lh * F °» ta V. tillt If tb * I«»«. or'bi. 

assigns had required additional land for the ramose 

tor * h,fb ^ potuTC 

1 .T , ' 1 " woaW hare been bound to 
!!“!"*? mn ' b rf th e adjoining Und m*h tbnn aa 

sSr«L5c£s5iS|*' s 

d, f 

n* 1-.IL, 5 Calo, 176, 832 
SO t L - E - 7 I. A, 107 

Perty-I*,, of .^■ 4 ™ aria ? of sham 

hpeeiSc performance decreed of °* ****y“t | o. — 

-SR 

the lubjert-n^to of ’L!?‘i thp ° tenant of 

31 \ [l Mad, 153 

*™* * “ •"ifrs^l^sss 


SPECIFIC PERFORMANCE— e sat, safi 
2 . SPECIAL CASES— eeat.accif 
between hn.band and wife (Armenian Christian.) !i 
the cat are of a family corn prom i»» respecting tie 
wife . a> pirate propertv In the ainw of the w!« 
it wa* alleged that property purchased by the in- 
band had hern concealed by him from her when she 
executed tha agreement. /fold, nnde* the cirrnn- 
itaace*,thit that fact, eren If prored, was not iu8- 
cirat to entitle the wife to'trea* the tgrrement as a 
nnll ty IJtld also that, If the property and ’to 
hxre been concealed by the husband had been pmr- 
chased by him ont of monev. belonging to tbe wife’, 
separate ratate which warn clothed wrt a trnrt for the 
children of tbe mim*ge, the wife** remedy was la 
enforce her own and etuldfrn’a rights by bill to com pi 
a acttlcment of mny property Improperly wi‘hhe.1 
by the husband at tbe date of the excent on of thr 
agreement. Gbzoobt r Coovkiti 

[8 Moore's I. A, 275 
Aebithoox t CocimiTT 4 W. R, P C, 63 
32. ■ Contract— Dis.l’U'y t> «*• 

trad— Temp wo r, d,tab,htj o/ eaniaf.tr /« Cif 
tract, Ait titati bury t object to t\r pro rinea. «/ ( 

■Art ri of l- 76 CClmti.% Carport TtepmUrri 
Etfift, Jet). omt.dedby Act r o) iSU-Xfi* 
of continuance of trantaeiioni after tit nit'll* of 
on etl ait from management undtr (id 
competent to a pmon who ha. been, bat n oolong". 

in a aiate of disability. to take up and carry oa 
transactions commenced whJe be wa.nndcr SxaixiTitj 
in much a way as to bind hinurff »> to the whole. 
Re my be bonnd by a contract, of which tis 
term, are to be ascertained by what passed wbuit 
he wa» disabled from contracting The drfcodact ■ 
ancestral ramlndarl was placed under management by 
an order mail’ under ». 2 of Act VI of 13 t>,asd be 
became incapable of contracting In referoice to it. 
Re. bowerer, agreed with the plaintiff that tbe U‘ ter 
ahonld ad ranee money on mortgage, and take a 
leaie of part of the " estate. Afterward. >» » a 
order whether well founded or not, at aB errata 
effccbrcly made, under «. 12 a. amended by Act V tu » 
18S4 he wa a restored to the pos.ra.ion of hi» 
again acquiring the right to c intract about it- H* 
earned on the transaction with the plaintiff, rs ta . nmg 
the borufit of money paid by him, bat in the ®‘ 
eomplc'mg Held that he was bound by tbe coo 
tra-t, though Its terms were to be asccrtaJicu tj 
what had paawd wh2e he wa. disabled from contract- 
ing and that specific performance could bo dccreea 
agaiiu* him. 1 \ hether tu entenog into tb» eontrat. 
waa amuntt the {«licy of the Act, and whether tM 
order under a 12 had, or had not been made on gww 
srouniU, did Mt affect the quest on. ‘■MSS'isr 
Gbot Arniira Dkb 2. L. R, 17 Calc , 223 
(L. IL, 18 L A, 221 

83. Transfer of Property Act, 

1882, a. 83— C.e.f Troetdtrt Cod t, t 375 .— A ««“ 
of money haring been deposited (n Conrt under tb« 
Trauifer of Property Art, ■ 83, b» a sendee of the 
mortgagor, the mortgagee refused to accept it « 
discharge of hu mortgage except on the terms that 
the depositor should convey to him part ox the 
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• 2 SPECIAL CASES — continued. 

agreement , wM UT“wy“ out when the mort- 

tbe depositor refused tocmj* M above . sM that 
gagee bad within ifo® ^ dccrcc for specific 
the mortgagee > recinen t to convey. Ta- 

performance of the . c 13 Ma( j.. 31C 

HAY . EA r. PlCEATEA - - * 


mens uj - 

. L Ii. B., 13 Mad, 318 

■Reversionary interest. Sale 
y mnrfcpf V dltt^ of 


34- — nari-et calue of 

Of -Fyrchose-monev ^ inadequate con- 

reiersion-StnU 31 bservedin England until the 
stf erorion.-Tbe c . 4, that specific perform- 

passing of Stftt. ; a rc% cr a ionnry interest 

ance of an agre wbere the purchase-money rvas 

should not fie de d uc 0 f the reversion ,—Held 

lK t to'fic thH^e in India. Gxtabax BAEAJT 
Keseav Seabtei Ka&abkab. ^ ^ 17 Bom., 232 


SPECIFIC PERFORMANCE — continued. 

2. SPECIAL CASES — continued. 
the 6th of January 18S8 the Collector of Bareilly 
instituted a suit for specific pcrfonnance of^tfie 
compromise of the 19th January IBB 5. The Lonrt 
of first instance decreed the plaintiffs’ claim. On 
appeal fiy the defendants to the Hieh Court, it was 
fold that there was nothing in s. 22 of the Specific 
Belief Act which would stand in the way of a decree 
for specific performance of the compromise. The com- 
promise, a fie n entered into in 1883, was not without 
Consideration, and the subsequent course of litigation 

• I- n. B, 16 AS.. 423 


o R - Sale-deed fraudulently sup - 

■Dressed Ly defendant before registration- 

% auS e ofaction.-\Yhere the defendant agreed to seU 

^ ause J rilaintifE and executed a sale-deed 

ptt toftat effect, fint subse- 
in faronr o y it before registration 

qU f^ S! mnDressed it , — Held that the plain- 
tiff wad entitled to enforce specific performance 

■•I «'« «»*»'* v 

SShSSSSi • '• I- BE., 20 Mai, 19 


Compromise— Specific Zehef 

35 -,7~7lS7T) s. 22— Specific relief granted in 

aSj&zs ttastfWS-* 

landed proprietor, ^ ^ CBlatcs do wn t o her 

•n-idowGbe P soin0 disputes as to the succes- 
death in 18«8- After so • i o£ nntUe2C d adopted 

sion.onc A F» c ni = £o ^session by the re ” n ?® 

son of A. "-ns pu A r ptwo suits were brought for 
authorities. Agamst A ^ ^ ^it was brought 
the property left by a ctaim . as 8 - !stc Ps son of 

in April 18/9 bj , . n nortion of the property in 

A'. C,beiucaranper, old ipo 3f tt co-plaintiff 

auittooneMfor^aWa^ 

in the suit. T1 c s aI1(1 others, the defen- 
instituted m May 18<9 ^ wll0 claimed 

dants, appellants in tn P decCaBC d A, In 

title as the nearest samn m ^ plaint iffs 

each of those two suits^ arfeadaut appealed, 

were successful. I , defendant was successful, 

In the case {? ° aUtwd by the High 

and the plaintiff’s su ^ b er 18S6 j in the ether 

Court on the 'tli i of -U< « £ July ^So settled 

case the P a , rtie , s v ° a compromise. While the two 
them dispute by a P 5 and his 

co-plaintS s "S^toitcd^ smt on thf^2nd^o^J^J 1^® 

to the record of t ^ 0 f January 18S;> a 

children, and ““ tb between the Collector, tm 

compromise was entewa o£ u ^ me adult 

behalf of the minor e tlic plaintiffs on 

daughter of 31 on representatives of 31 relm- 

the other, whereby the {q & dccrCC bong passed 

qulshed the suit and o t£ plaintiffs agreed 

in favour of the P^^' Vf th? property, they 
that, when they got P°f*. v ;n.^cs aud a certain 
would male over ^^ tSatives of «. On 
ram of money to the repn. 


1 tlil/i/J /r-uA - 

0,7 Party entitled to damages 

for breacli of contract / who < " < sues ^for 

. mttflrf to them, cannot likewise ho 
en«U°ed Cspecific performance, or to an injunction 

against the °f' T w! R., 303 

anroo^issA Beoto: t. bTEVTAui 

«o Contract to give in mar- 

DAS - 

Jlindtt l<tw m 


marriage will not He: the remedy is bn > to 

damages for breach of the certnefc \ mQmt to a 
of betrothal does uo^ by HiTto t)jc Conrt 

binding irrevocable contract o uatxee 0 V 

would give specific performance^ Y Calo 74 

GTOECT Faeai:. Si.n gk . a. a»- » 

S. C. Guntct Kaeaev Siege c. b 1, 207 

Sait to enforce 

40. -rtaae Suit for damages . — Tbe 

lelrothal of rtar 2^ ^f^nt son, sued the father 

plaintiff, 00 c ar n to recover possession of 31 J3, 
and guardian of M b ., c!1 betrothed to her son, 
alleging -— - . Hindu law, betrothal was the 

and that, under h no * b e repudiated, and 

thaUbe deSnt bad on demand refused to give up 
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SPECIFIC PERFORMANCE- eo»fi*«e<L 
2. SPECIAL CASES-eenf.aiiMf 
ft«n sued D and R for ejectment and to recover 
possession lletd that J/’s rtm'dy Uv in on action 
for damages anil that ho could not el-urn specific 
per'orroaure unWi R mini no objection to i-i'ing 
np po.s sitop Bcabcsoze Dc.it Paittck «■ Moo- 
bad An 23W.R..7 

62. Conveyance to other parties 

after previous conveyance to one unregis- 
tered Rem tig af prior tender —\\ bore the t xvru 
tant» of a deed of conveyance (lohala) omi* to 
bav t it rig stored and th« property it jold to a third 
party vilo take* it b ,nd fide for valoui le considers 
tun the party in whose faronr the nrn eyance *u 
exicuted liOiliinlc lu rmrJr against the ex ci 
tint*, not in a mit for iprcifir performance hnt in an 
aeti d for damages. hnSD Kisnoan Uixr Mourn 
Ball . . 22 \V. It., 164 

63 — Refusal of specific perform- 

ance’ where suit for dnmaj' 1 * fa proper 
remedy —Held, on lerthceircunulji cci o' thcetie, 
tint Hare wain t inch a co tr>ctrn mn I. ration 
rftii'cd u to nake thu a rare where a in it fur 
tm cldc perfo maner rather tb in a imt for damages 
sliould be h II lo be the correct form of action. 
BalGomkd Moatoov e Lcttaiot llossvi* 

17 W.R^142 

B4. Agreement extending Iosbo 

on conditions— Right to poirr.ru a under former 
lean expired— Agreement extra ting leaee on eon It ■ 
finer — Right to eompentahon /be being kept eat , f 

t eitrtnoa — The defendant’* father was engaged in 
li r ition for the purpoei of attaining paeiroie! 
a xaminUn under a leaae for tin yian, given by the 
xtmimlar rommencinp ill 1X57 \\ Ink them it >u 

pending, lbe d.fendant’. fathtral 1 five eighths ofhu 
inti rot under the team to the [Ut lit and a freed 
to gixe pl.intiff powmion i ronti leolio i of certain 
enm. of money pad and eriUn luhllirica ondcr- 
tahrn hy the, U 1 tiff Thed.fenUnt'e father obtained 
poaMiion in 18.5 hnt refold to pntlhe plaintiff a 
ago t. in («** i .1 o . the g o inJ that the plaintiff 
had I. t tom, tu-d with the tirmsofihe agrermeut. 
In gi«i gad erre lor the d fen lant’i Path r aciinit 
the lee or tie I nvv Coined rrserred (o the xamin- 
dar leave to mit twte a ■ nt for ri Jcmiitio i uroi par - 
ment to the drfe dint of all «umi advanced to him 
lo a ant im> i toted by the ta.mdir for redrmplim 
A II ! ,,1 ‘ 'f™ * V ,1 < tnNl by the plaint iff and 

dcfirila t ill the mit by which the term of the 
ordinal Ire* wai extended to the year l«t;S for 
C * UI,,L *« '« 7 the 

. i ‘ ,lT f’ 0 *" *» on and cla.m.d 
Vn.f . of the dipoUlvo e rent Incd t » the ra.iaa- 
“ ' tlett that the plaintiff 




01 libel top i. 


nndthatdeteniUnt 

IV |rt the ell leaae inn inch aa 
i ah of Ifu^ waa not 10 utend 
hut | taint iff wet (Mil) d to 
•• of ofi a d ttmj the d. fen. 


? nn l " “* oWhaa- , 

vt-ata t. ViaaiTBarriiaa Cuiitt . 6 Mad., 


specific performance— oantmaei 

2 SPECIAL CASES— continued. 

65. Vendor and purchaser- 

Saif ijr psrrAaeer against render for epeeiflo per- 
formance of Contract of tale — Cotenraf lg P* r " 
chaser to Inild a temple — Specific Relief Act (I of 

1877), t 21 —On the Kth Jvovember 1803 the first 
defendant agree 1 to eell a "home to the plaintiff. 
The contract contained a covenant on the part or the 
pi viutiff to hml l a temple and to secure an annuity to 
the vendor and lu* wife. On the 21 at of the same 
month the fint defendant aid tin I conveyed tbs 
line 1 on 1 5 to the second defendant and put him in 
posietsou In a mit brought by plaintiff againit 
defendants Nos 1 and 2 for specific performance « 
the contract of the lGth hovember,— lUl* thih 
specific performance could not be grunted, the tore- 
cant* contained in the agreement bring »ach si tbt 
Conrt could not enforce IiAMCnANDBA 0AW» 
PCBASIHIIBZZ r. ElUCllAWDnA KovDAJt 

IL Ij.R, 22 Botu, 48 

66. — 1 °f iS7 7 

( Specific Relief Act) —Upon a contract for t»»» 
of the proprntary right in lands the wtendiBA pw* 
chaaer, minting oa a right to compel the Trader to 
gtre an abaolnte warranty of the title, withheld p»J 
mcnt of the , orcbise money beyond the tune fi 
He also sned for specific performance o the co> trao- 
rcqmnog a guarantee fnm the vendor, 
appeared lltat the judgment of the Appellate Cra 
was about to be glren against him on the g™ a “° . , 
he was not entitle I to what he claimed, if*'" 
certain reported cnies where, apparently, the pl*i 
had been willing to submit to liave the agreement 
which wai actually proved performed, were djac 
from this , and that the deeree ditmiisms t» c ™ 
ought to itand Ueie the pU.ntiff imWiog upra 
having that which he had no right to **? ' **— l 
delayed performing his part of the azreemrato 
account. Bisdisubi Pbasad v JaibiUG™ 

67. -Sasr# iy 

age, net vendor— Delag of tender in 
Retcienon of contract bg tender— Time J 
e.ieneo of the contract - Tz'ennon OftU" 

.r.,.i.w /v— nw V ,7„'.U 

(tonal irairtr of performance rif*’* __ 

time— Folic, to complete -Onrt-uonobltnc'. 

On the 2dth February I88G the dcfenUnt pnir 
a linusj from C for tt» 500 and pall C a 
portion of the pnreliaie money B fore t“* 
turn .a. e fitted, and tue conveyance 
defen Unt, on the 23rd June 1833. by *{■ . M4C 
in —till. ol .1.1 Mn. ..™l fig 

to the plaintiff at an adv anc*d price of M* w 
defendant waa anxious that the jalo shoaU be 
ptcteil In a short lime, as tlic draft of 
by C to hlmaelf had been pr, pared. ‘“i<o~B 1( 

fi rally approred and the home was in .. 
anl in a aom.,what dangerous COT'hlkm * 
ap,Ued to the ilm let polity for »'*" t ml- 

lnxnse. and the tnonwon aeaaoo had be^l 
mat 1» It waa azro'-I t* 'tween him and t»» li 
tiff that the piaiutiff shoal t complete tbs !**^ ± * W 
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SPECIFIC PERFORMANCE— continuer? • 
o. SPECIAL CASES — continued, 

plaintiff. complete would expire 

™e M or 10th of August, mid requeuing him 
? n rm'nared then to complete the purchase ; 
otliorw ise he would consider the agreement of the 
ourd June to he null and void, and would himself 
heein to replir the house. The plaintiff sent no 
xei^v to this letter, but at an interview with the 

a.'t'ss? » ^ Wn* »“•» 

Se^Umb'er thc'dcfciidaut'tlirou^i hi's'toiicitors scruff 

a notice oil the plaintiff, requiring lnm to carry out 

t h ".°s rr t ZttotM j™. - ss iz 

specifically perform the agreement of the 23rd 1 June 
l RUG The defendant refused, and the plaintiff filed 
ii *« cult for specific performance. Held, on the evi- 
this suit P ® P. completing the purchase was 

' fn^ddav of the Plaintiff, and not of the defen- 
dant Held also that, having regard to the clr ? u ™' 
** an * j or which the contract withlhe plaintiff 

was wade and to the nature of the property, the time 
Hmdated for the completion of the purchase was of 
stipulatui io * t d that die extension of 

the essence of the coi.tr.vet a to thc loth 

t mc Ton nitod X P as a waive? to the extent of 
August “extended time fer the original time, 

SUb /r U , ^ dc sboy X essentiality of "the time, 
and did no* dcstioy j c i 449. The 

Barclay v. , J u lv ’was but a timely 

defmdnnt’s letter of ' - ^ Contract would not 

warning to the “tended time had 

* h-Vt »» “ S K;/ though thus warned, took no 
• expired. Tnc plaintiff, b . position 

steps to c- mplete «id l was not ^ereforeu. ^ 

to enforce performance lro 
TOL. T 


SPECIFIC PERFORMANCE— continued. 

2. SPECIAL CASES — continued, 

10th August had gone by. It was contended for the 
plain 1 iff that the letter of the 7tli September, written 
by the defendant’s solicitors, treated the contract ns 
then still subsisting and purpi rted to pnt an end to 
it if not completed within four days ; that the time so 
allowed was unreasonable ; that the defendant, in 
fact by that letter waived the plaintiff’s prciions 
default and gave the plaintiff a fresh starting-point. 
Held that such was net thc effect of the letter. Tlio 
letter was only a qualified and conditional waiver of 
the performance within the stipulated time, the condi- 
tion behm that the plaintiff should complete "ithin 
fonr days. That conditio 1 not having been complied 
with the waiver could not be relied on. Barclay v. 
Messenger, 43 L. J., Ch„ 449, and S/eiwrf v. Smith, 
C Hare", 222. Qucere- Whether under all tlie circum- 
stances of the case, and assuming time not to have 
been originally of the essence of the contract, the 
four days’ time limited by that letter was unreason- 
able. Fakib AUnoitED r. Abdulla 

[L Xu R., 12 Bom., G58 


58.- * . -- 

under agreement— 6'»i< for spectjic possession. 
_A purchaser of property of which possession was 
contracted to be given, but which contract the 
vc , aor is unable to fulfil, is at liberty to rescind the 
contract and sue for repayment of the purchase- 
money, and is not obliged to sue for specific per- 

**» *•“ '' “““{ftf. W„ 338 

gg Agreement to pay money 

or iri default to execute bond— Bail to recover 
Bv an agreement it was contracted that 
the defendant should pay to the plaintiff R 4,000 
within six months, and that, in default of payment 
within such period, lie should execute a bond to 
secure payment with interest within a further period 
of six months. The money not having been paid 
and no bond having been executed, more than twelve 
months after the date of agreement, the plaintiff 
sued to recover the amount due under tlie agreement 
with interest. Held that thc suit was rightly 
brought, and that the plaintiff was not bound to have 
sued" for specific performance of the ngr.cmeut to 
execute a bond. Rohiuomssa Bbouu r. Moiiamed 
SIibza ...... 10 C. L. Li., iUJ 

qq. -Agreement for assignment of 

rents Suit for consideration-mon y — bamnyes. 

phe plaintiff, having agreed to assign certain 

arrears of rent due to him to the defendant for a 
consideration, brought tlii- suit in which lie tendered 
the kobala of assignment and claimed the comnlera- 
tion-money with interest. Heed that the plaintiff 
had misconceived the shape in winch dm suit was 
brought, and, as his claim was purely forimney, lie 
should have sued for damug.s for breach of contract, 
especially ns it was found us a fact tint the subject 
assigned was now wort. less. Held also that as in a 
former suit brought by the present defendant for 
specific performance of the seme contract the present 
plaintiff (as then do! cutlant) laid resisted successfully 
and without qualification, he could not now treat the 

13 v 2 


-Failure to give possession 
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SPECIFIC PERFORMANCE — ecncUJtd 
2 SPECIAL CASES — concluded 
contract as subsisting ^heo Fzboak Rot * Is 
jobbTbwabse • 21"W. IS., 433 

61 Agreement by Government 

to pay moneys in lieu of torn gams bak— 
Jurud ctionoj Cm/ Con' U — Vtnuom Act, XXtll 
o/187t i d — A suit azainBt Government, upon an 
alleged agreement In Qjvernmcut to pay moniy* 
from its treasury in lien of tora paras baba falls 
wi bin the prohibition in* 4 of Act X\1U of 1871, 
to Ciril Coorts to cntertai i any suit relating to any 
grant of m ney made by tlie British Government 
whatever mov bare been the consideration for socb 
grant, and whatever may have been the nature <f 
the payment, claim or right for which such grant 
may have been * ibstitated Observations on the 
cessation of the collection of tcra paras by Govern* 
ment. Qasrre— M bether Government boond itself 
to act perpetoall; si agent of the paresis* in the 
collect ou of tora paras. Quart — Whether the 
Cull Court* would compel the spec fie performance of 
such an agreement Maiiauval Vouansancwi r 
Govbknvint or Bombay X L B, 4 Bom, 437 

SPECIFIC BELIEF ACT (I OF 1877) 

See IvjrwcTToir— Special Cases— Exkcu- 
Tiot or Decree ILB.4 Calc, 330 
See Isjukctioy- Special Cases— Public 
O mens wwahTATinoBT Potcraj. 

[I L. B , SI AIL, 348 
St o Prescription — Easements — Lioht 
aicd Ain . LLR, 18 Bom , 474 
b 8 (Act XIV of 1839, b. 15) 

See Appeal — Oittia 

[LL.B.22 Calc, 830 
See Costs — Special Cases — Summary 
8cit pob Possession 1517 E.,568 
See Pasties — Parties to «cits — 
Principal awd Aoeet 

[L L. B , 5 Bom., 208 
See Poss essios— N atcbe op Possession 
[I L.B.15 Bom., 228 
See Poesesbios, Order 0 p Cwnrsit 

CotrVT AB TO— h ATCBE AVD FfPRCT OP 

Decision 20 jj jo 


[I L. R, 0 Bom, 477 
See Cases cicdeh Specitic Pabpobwancb 
See Statute*, Corsthectiob o» 

[L L. B, 19 Calc, 544 
See Title— E vmncRAynPsoor or Title 
15 C L. R, 278 
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8FECIFIC RELIEF ACT (I OF 1877) 

— continued 

effect of * 15 of Act XIV cf 1850 coa-ldered, and 
the bearing of *«. 318 and Sl'l of the Code el 
Criminal Procedure with regard to eases of dupes- 
session and the jurisdiction of the Civil Conrti 
Illustrated P5AETOOLIAH CbOWDUKY r Klisr* 

Sooxura Surma 8W.B.388 

2 — - Object of «ef«o»— B>e»y 

ful Jupones’ion —Onue of proof— S 15 did not 
affect the general law on the matters to wb ith it 
related bnt provided a spec si remedy for » part! 
rular lind of grievance, eg , to rejflaccin possession 
a person who bad been raided by a wrongful act from 
landed property of which he had been in undisturbed 
possession and to prevent a powerful person from 
thus shifting the evidence of proof from binuelf » 
another less able to support it. Kalb* Lett or* 
Skin «• Aoco S hatch . OW.E,60S 

- PoettitOty act >01 


pereone vrongfnlly dapoeteeeed — 1 1 ill Practice* 
Code 1SS9. e 230 — S 230 of the Civil Prcedara 
Code of 1859 wh cb related to f<«»e*i"rj &J 

persons’ wroogfnlly diaposseaied in rxevuticroof deero-a, 
did not apply to a cate determined nnlcra. ** 01 
Act XIV of 1859 Oohixd CnusDBB B aoobb * 
GOBIXD GROSE MctdITL . 

4 r re none /■oeieition~Z>*‘ 

pottettion — Mire previous possession w ill 
entitle a plaintiff to a decree for tire recovery 
possession eseept in a suit under a. 9 of the S|vtta 
Relief Act 1877. which must bo brousht within IA 
months from the date of dispossess- 011 KhaJ 1 
FMetollah Clo K dhry v Ktthen Soonlnr Snrae, 
8 W.E.S99. Errata llottcin v Jtoajr UtelM, l 
1 K, 0 Co/e, 130 1 Debt Chnne Booto*. ‘“ tr 
C A under JJanjee, l L If, 9 Calc, 39, 
Manjee v Aioror Autt,o,6C L 11.2781 W* 
v Amecrnonuea Khatoon. L £ , 1 I ” * 
KneAnara* laihcantc VaendevApejt OhoMen 

I L jtt.SBum, 37 1. ItmraJ RAoP-i »■'«»’ 
Aarayan Skitarum Khali, I L R,6 Bom-./U. 
ilohabeer Perthad v llohaUer Smyi, L *»*• 
7 Calc, 691,9 C L E, 16 4 referred to 
plained. ruEusanuE Chowdery * ,,en 

Ceowdcst . L L. B, 17 Calc, 


Lisa Cnuro (Iatla r Kabchabak Baoa« 

[LL.B,28C»1^®‘| 
3 C W.N . 5bo 

5 S.il to enforce r»f« Y 

ecae -S 15 of Act XIV of 165) was uo‘ sppl 
to a vuit to enf rcc a mere nsbt o' u ,, 

Dial liosi t himo Gobisd a bis I* ' v 


earyforen l—Paeeeetion at Iretpatrer bemt-e. 
Mere possession as a trespasser was no iuineim 
entitle a pliiuuff to rrcorer in a suit brought i *a«r 
* 15 of Aet XIV of IBoO There most b* *“ 
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SPECIFIC BELIEF ACT (I OF 1877) 

• — continued. 

plaintiff juridical as opposed to mere physical posses- 
sion. Dadabhai Xarsida r. Srn-Cou.ECTor. or 
Beoach . ... 7 Bom., A. C„ 82 

7. Warrant of execution — 

Seizure of immoveable property not described in 
decree — illegal possession.— Where a warrant was 
Issued to the Sheriff to swe certain specific immo\ c- 
able property not coming within the description in 
the decree, it was held that possession under such 
warrant would not be an illegal possession under tho 
meaning of s. 15. Jaditb Chexdee Cheches e. 
Heeeaeole Saha 

[I Inch Jur., N. S., 21 : Bourke, O. C., 384 

S. _ Right of tcay— Immoveable 

property. —A right of way is not “ immoveaole 
property” within the meaning of s. 9 of the Specific 
Belief Act. Mangabdas r. J ewanbam 

[I. I«. B., 23 Bom., 873 

9. — — — — — Tenants illegally ejected. 
— A tenant in possession after expiry of liis lease 
can only he ejected by due course of law ; and if 
illegally dhpo.sessed, ho was entitled, under s. 15, 
Act XIV of 1859, to sue and recoicr possession, not- 
withstanding a pottah set up by defendant. Sopa- 
ou; Khan r. Woopean Khan ' . 9 "W. B., 123 

10. — — Time within which suit 

must be brottghl — 'I he suit must be brought within 
six mouths of the alleged ouster, otherwise anterior 
possession would ho of no mail to the plaintiff. 
Ameer Bibee r. Thkeoonibsa Begum 

[7 TV. B-, 332 

Upheld on review iu Tukboonissa Begum r. Jlo- 
gud .Ian Bibee . . . .8 TV. B„ 370 

Ameeboonissv Khatoon v. Wise 

[24 TV. E., 435 

The plaintiff is entitled to recover notwithstanding 
any other title. I)or. i>. Kuieammab e. Knrru 
Pxeeai 1 Mad., 85 

11. — Trial of question ■ of dis- 

possession . — Plaintiff having sued under s. 15, Act 
XIV of 1859, for possession of a parcel of land of 
which he alleged himself to have been dispossessed 
by defendants building a hut upon it, tho Court of 
first instance detern ined that, as the land was part of 
a village and plaintiff had not sued for possession of 
the village, it could neither declare his possession of 
the entire village nor of the particular parcel. Held 
that there wasnoieason why the Court should not 
try whether the plaintiff was dispossessed as alleged, 
and whither he should not have po-session. Omae- 
CHAND MAnATA V. NAVAB NAZIM Or BEAQAi 

[11 TV. R, 229 

12. Right under decree for 

possession.— A party recovering possession of land 
in \irtne of a decree nnder s. 15, Act XIV of 1859, 
recovered the land with the crop growing epon it, 
and was fully entitled to cut the same. Shibajdee 
Peamanick e. Emau Buksh Biswas 

[13 TV. R., 104 


SPECIFIC RELIEF ACT (I OF 1877) 

— continued. 

13. — Suit to set aside- award 

under section . — The defendant having had an award 
nnder s. 15, Act XIV of 1859, the plaintiff’s allega- 
tion of possession and dispossession by the defendant 
required him specifically to prove those facts before 
the defendant could be called upon to proa c his case, 
Jugguenath I)eb r. Mahomed Moke»m 

[17 TV. B., 161 

14. — Suit to set aside award 

under section. — Althongli iu a suit to set aside an 
award made under s. 1 5, Act XIV of 1859, plaintiff 
had to establish his own title before the party in 
possession could be required to make good his case, 
a Judge should look into the summary case itself, and 
ascertain if there had been a proper iuquiry and 
trial in that case. SritEO Mohdn Bor r. i-ur.UT 
Chhndee Bor . . .18 TV. B., 34 

15. Decree for possession — 

Evidence. — A decree for possession in a suit nnder 
s. 15 of Act XIV of 1859 was primd facie evidence 
that the plaintiff in that suit was entitled to recover, 
from the defendant therein, mesne profits for the 
period of dispossession. Radha Chaban Ghatak 
c. Zamibhnissa Khandm 

[2 B. L. R, A. C., 87 : 11 TV. R., 83 

Reversing s. C. Zumubudoonissa r. Radha 
Cutjen Guuttuck . . 9 TV. R„ 590 

See JiArEDAH Sheikh r. Inu Khan 

[I. L. R„ 23 Calc., 893 

and eases there cited. 

16. Mortgagee in possession 

— Dispossession by mortgagoi — cnit for posses- 
sion — Fraud. — It is no answer to a suit for pos- 
session under s. 9 of the Specific Relief Act, 
brongbl against a mortgagor by a mortgagee who 
ha* been forcibly dispo-sessed by the mortgagor, to 
allege that the mortgage and , possession nnder it 
were obtained by the fraud of the mortgagee. The 
mortgagor’s proper remedy is by way of a suit to 
set aside the mortgage and recover possession. 
Sax as i bin Ximbaji e. Ram. ii bin Langapa 

[L L. R., 5 Bom., 446 

17. — Partial dispossession — 

Suit for possession —di possessory suit lies nnder 
s. 9 of the Specific Relief Act. when plaintiff’s 
possession has been partially, as well as when it has 
been wholly, disturbed Sababatiii Chetti r. Sort- 
baxa Chetti . . IL.S,3 Mad., 250 

18. — Possessory suit — Con- 

structive possession by receipt of rents.— The mere 
discontinuance of payment of rent b> tenants docs 
not constitute a dispossession within the meaning of 
s. 9 of the Specific Relief Act. The object of that 
section is to provide a speedy remedy for that class 
of cases where a person in physical possession of 
property is forcibly dispossessed from it against his 
will and consent. In ins matter op the petition 
a Tabini Mono: Mozumdae. Taeini Mohpn 
Mozumdae e. Gbnga Peosad Chuckebbottx 

JX L. R, 14 Calc, 649 
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19 . . — Immortelle property — 

St /hr n herv — Ptetetnoa—Z) ipoittuton —The 
p'a r ff» «fre EiVim-n bel raging to th* Tillage of 
h 1 1. v c aim'd m thi* jri‘ for th mi/lres an J tlx 
ether rth r a of limr Tillage the eitlonre 
ngtt o £> n to tlii Jiag-thoa Cmb b< tween 
Lt r haidl * witit mifh, within certain lim ti act 
fo-th in tl e pla nt and under a. • of the Specific 
B 1 if Art (I of 18 7 they ton It to rerorrr jorn. 
t on o' thi ri*bt fro-n the def -ndasts, who. they 
alleg d. hid dii,«cieswl then within HI mon'h* 
btf re th ■ mil wn 6 ed. The ^nlo^l nxle Judge 
h(hl that they )md nt bf ihed thnr n ht. and made 
uiorl r dirrc’ia' th\t powMi on a'jonlii ho real red 
to them. The d fradant then applied tl the High 
Conrt nndT iti citrnonlmnry jnna i tioi cratendu,, 
that the order tni le by the f rtt Court was beiomi ft 
jutii 'irtion the right of f thing no* being Immo.ra' le 
property wit) n th meaning o’ that an t ion Ift Id 
that the Cnt onrt did no* a t without jnrudict on 
th* n„t t claimed coming within the denomination of 
Innio eab e fropirty Bcrymi 1 iro > , Paxi-ot. 
To, Pam L L. R, 12 Bom-. 221 


„ 20 Etght t f f.Wry-Sott 

for, out" ,rfr,lt to firh in „ liof-A .Tut 
to the rc*»c*»-oa of a n„ht to f ih u a khal the 
• U of abicfa Ulongi to another do* rot com* will in 
the pro lawn, ol * of the 'prill Hthef Art, 
lb/7. hrniu Paatrg r Kent* Pi*r* 

[LL.IL. 18 Calc, 80 

2L 7umcM.it e property— 

Sty\t of ftlery Po„e$„oo, Sett for —Ileti by 
the Foil Leech (Palmir and Pioot JJ„ dinrau 
Inir) —A mit for the joai -anon of a nght to £ih 13 a 
kbal, th* > it of wlueb dj*u not belong to lb* pUro- 
tff t-oca not come within the prouwan of a 9 of 
the Specific B*Uf Act. Faur JbcLA r Goc* 
Honor Juaii L L. XL, 19 Calc., 644 

^ ^ f err 3 A ri-ht o ferry it lxno cable 
p-op*rtj or an intereat then in wi bin the n 
the Specific Belief ■ ■ 

AstMJTDA 


’ L L. R, w'm" A, 6t 

(S^Act III o/IS-^riyT^X',^ 

of th* bpecnSe E lief Act {I of IS 7) or „nfo 
18 6 to recoc*, f0)wi „ 
l a . So.,vta, Y. A.l -Cotl-eto, of Brooch 


C Erp, J. C J, ‘ 


Ariel asm 


Foalrea* y r*»« fee Amii GltMcc / £ p ’’ 
1 *nd r.r.. road*. Haiha'd-tte Jfoi 

»ed AUthon Ilrohtotlehao. L L. P,S fis-Ta* 

referred to. Aubchj r MiHUtin 
0 [L L. IL, 15 Botn^ 68 

tm~r } e-tm„7^. Po«»*ei*w &udfor~ Sm 
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of immorrahl* property, « united therefrom. Thu 
arcti <n doi not debar a prwn who hai been nubd 
hr a trrtpamr Jrnni the itwartt on of imsnr*- 
a‘l* proprtr to which h* t«» merely a pcnt'rcry 
title from bringing a mit la rjfc'tnect era hi* fca* 
tettory title after the lapae of ft* month 1 fro-n the 
date of hn dupYiria.On. Dae uo* Y Geo!, SS L, 
J Ez-\ ,m Aiherr m,tttck,L,S^lQ F-i. 
TTue r Jmeer-to ai.ro Rhntooo.L B„7 J J-7Jj 
Pemroj «■ v Soroyaa iiirarro £k tdt, 

I L.R*6 Eon^ 315 JTnd ■**»«■ Tatkt*** 

rie.i^ee Apert GhotHor, J I Po 8 ' 

and J/.lan mad Tonfr. 5a U .1aft.IT/eh f SJei, 
p 55. referred t-\ fer\lXB*ooo J- 
A pry n who u .aing ofon a menly poaroKry tlU* 
to rworrr [oiviun of unaiore* 1 !* propraty 
a ptiri who haa onited him mcit tiri.'lu o 1 - •' 
at all end r*. 9 of Act I of 1*77. and therefor* w£ti» 
•iz month, from the date of li« djpo®** 111 ^ " 1I! 
Aquas Kbas c Ajcdqia Kaydp 

B.n.E,lsan.K7 

- Retort 


*nj rtjhl of totl— Jnndteal pom 


a — Where th* 


plaintiff alleged that he >u n prauroiioi of a c*rtA3 
ri«m aa np-r**ntiog hi* fa hirand uncle wlo 
alire, but who were not par*je» to the tutt. *w “** 
be had Wen dupourved fr m neb rto n wi hta^W 
month, of the in titnturQ of the prrorot »*i- 
JZeld tint hu jcwMieran. m t b*_ng jnn<Erwl I rtV ^ 
awn did b t ctu tie h.ta to maictaln a .tut aad<T*-» 
of th* *pec te Eeurf Art lYraimoa to b* 
to amend the plaint by alleging that the pm*'*'* 
Of th* paintiff YU eirloorc poweruKMi oaln«« 
account wa» not a lowed, rnch aix**t-on b»m? 

.itt cut with theca** rn wfaoh he came i to Ceun- 
himo L*u Jlinra c BAJ«sn*orfA«*ne Dt* 
[L la R, 22 Calc , 653 

*r 

■Mftl/ll* 
htUe r td • 


t for T »*«*"'• 


per too etteled Irtwjlt 
djttofdup .nriiiXj 

■ ttlf — Certain laud belonging 


tree her* wu mortgaged by one of tb*m and bwied to 
jlainLff* by the mortgage*. The heir* of tb* 
brother deeFining to icrept the mortCTg’ Or the KM* 
wbirh had tern granted under it as •* t"'®'* 

ericted plaintiff* from the liod. Plaict^* ta# 
brought thi. amt again*! the defcudanti to 
the po«>uion of which the de'endn't. had depo** 1 
them by rnch ene'icn. The defendant*’ till* fj* 
fuund to be good. U Id thit a. 9 of Ik* fcprt*J 1 
Pelxf Act wat net applicable and that 
coaid n t tncnciL Per tnaAirw A»ll Am*. 

That it u aa undoubted rale cf U« that a 
wb i has been ouated by another who lM “ *[t° 
right u with reference to the perwm ao oiuW? 
rtiitlfd to recotrr by rut a* of th* posa***K*> he can 
held before the e niter, eren thoa^h that p**" 1 * ™ 
with stanyt-tle Ail/rr JTitlloeh JUB-1Q *■* 
IfS.rt.rr P a ri*f..X.A,f5/*f-75W / tf*? 
12 All, SI IntatlArt*r Kzho-oed Gho.te L-&~ 
29 / A., S9 . I U E-. SO Cote „ eSi. TtterteiVX 
Aim Cisad Oaifa r Kaoehrsm EsyoouJ 
8S Cale , 579, d-rtragunhed. AUs taat «•»«“* 
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— continued. 

Specific lielief Act cannot be bold to take away 
nnv remedy available with reference to the well recog- 
nized doctrine tint possession in Uw is a substantia e 
right or interest which exists and has legal incidents 
and mil ant ages apart from the true owner’s title. 
But that the aloie prop' sitions were inapplicable 
to the facts of the present case where the dde> dints 
were found to liaie good title. Per O’ F Aim MX, J. — 
The rule is tint where plaintiff in possession without 
nnv title seeks to reconr possession of which he has 
been forcibly dcprii cd by a defendant Imi ing a good 
title, he can onl> do so under the proiisions of s. ‘i 
of tile Specific Ih lief Act, and not otherwise. Hero 
the defendants held under a lease granted b\ a persou 
who w is found to hn\c title, and a suit to rccoier 
possession would only lie undei the pioiisions of s. 9 
of the Specific lit lief Act, and this was elearh not 
such a suit. Mestapha Satieii r. Santiia Piixm 
[L L. R., 27 Calc., 178 

27 — Civil Procedure Code, 

1S77 . s. 103 — Jle-henring — Tier ieir — S. 9 of the 
Specific Relief Act docs not prohibit a re- hearing 
under s lt>3 of the Code of Cml Proce lure A re- 
hearing differs widely from a rciicw. Amiiokt 
v DoroNT . L L. R„ 4 Mad., 217 

28. Suit or possession of land 

by jerson wrongfully ejected— Joinder of other 
claims. — A Court should in all cases in which it ap- 
plied give effect to the provisions of the first para- 
gra[h of s 9 of the Specific Relief Act, 18/7, 
whether tint section is expressly pleaded or not. 
There is nothing to prevent a claim for damages 
and a claim for establishment of title bting joined 
with a claim for the relief pru\ ided for by the abov e- 
mentioned section. Ram Habakii Rai r. feiuio- 
dihalJoti . . . I. L. R., 15 AD., 384 

29. Decree for possession — 

Form of decree.— 'Ti here a decree was passed under 
8. 9 of the Specific Rilief Act (I of 1877) gi'ing the 
plaintiff possession, and also directed that the costs 
of removing huts aud filling up excavations should bo 
paid by the defendant under this decree, — Held that 
the latter portion of tlio decree was be} ond the 
scope of a pos«es«ory decree under s 9 of tlm Spec ific 
Relief Act, and must ho set aside. Tilak Chandra 
Dasb v. Faux Cbandba 1)ass 

[I. L. 32., 25 Calc., 803 

s. 18 

See Ven-dob and Pubceabeb — Miscelta- 
keous Cases . . 2C.L. R., 382 

[I. L. B., 14 Mad., 459 
- S 18 — Suit for declaration under a 

molurari pottoh — Alieruafiie relief — Ch.il Pioce - 
dure Cede (Act A' of 1877J, s SS — A suit to have a 
mohuran pottali enforced as against one co sharer 
granting it, and other co-harers who repudiate it, 
and in the alternative to havctlio ralumi paid for the 
me Imran pottali returned, is in substance a suit to 
enforce a <oti tract to place the plaintiff in possession 
of the land under the pottnh, and to declare his 
rights to it ns against all the defendants ; and under 


SPECIFIC RELIEF ACT (I OF 1877) 

— continued. 

s 19 of the Specific Relief Act the plaintiff is entitled 
to ask for compens ition as against the defendant 
g uniting the pottali. Under s. £8 of the Civil Pro- 
cedure Code, such an alternative daim may be 
allowed against < ne or n ore of the defendants. Raj- 
Mim CjlOWDuni ) KaLIKRISTN’A BHATTACHAliJrA 
p. L. R., 8 Calc., 963 : 11 C. L. R„ 330’ 

ss. 20, 21. 

See In-junction - — Speoial Cases — 
Breach or Agreement. 

[I. L. R., 14 Mad., 18 

1. s. 21 — Agreement to refer to arbi- 

tration — Pefnsal to refer — Pleading — A contract 
to sell grods contained the following clause: “That 
Mil dispute aiising hirenitir shall be settled bj tho 
sdling briber, whose decision slivll be finnl ” In a 
suit to recover da i ages for breach of the contract, 
the defendant pleaded that the dispute should have 
been referred to the decision of the selling broker, 
and tint the suit was ther,fore barred under s 21 of 
tho Specific Relief Act, the latter clause of which 
provides that, “save ns provided bv the Code of Civil 
Pioecdure, no contract to lefer a Controversy toaTbi- 
tintion Eliall he spreificnl y enforced j hut if any 
pci son, who has nude such a contract, and has icfused 
to perfonn it, sues in respect of any subject which he 
lms coutracred to refei, the existence of sueh contract 
shall bar the suit.” Held that, before that sretion 
conld be relied upon, it must be shown that the plain- 
tiff had refused to refer to arbitration ; ami that tbo 
filing ot the plauit was not such a refusal IOjOMUD 
Chcnder DasS v. Chunter Kant Mookebjee 

[I. L. R., 5 Cnlc,, 49S : 5 C. L. R„ 264 

2 Agreement to refer to at li- 

t ration — Airard — Suit in respect of matter refer- 
red tarred. — '1 be putirs t» a snit applied for an 
adji urnment of it on the ground that they had agreed 
to refer the matters in difference l> tween them in 
such snit to arbitration. The Comt accordingly 
ndjouruid the suit, aud the matters in diffirence 
tbircin weie referred to arbitration by the parties, 
and an award was nude therton disallowing the 
pi untiff’s claim Held that, under these circum- 
stances, tho further hearing of such suit was barred. 
Salto Ram v. Jeonna Kuab 

[I. L. R., 4 All., 546 

3 Agreement to refer to arbi- 

tration — llejusal iorefer — Suit in respect of matter 
agreed to be referred — Pleadings — Olio of the 
parties to a contract to refer a controveisy to aibitra- 
tion hi ought a suit for part of the sitbjt et-ni ittCT 
icf erred, 'ilie defend rats pleaded the bai of s. 2Lof 
the Specific Relief Act, but did not allege in their 
answer to the pliint that the plaintiff refused to 
puft mi hu contract Held tint the mere act of filing 
the suit on the part of the plaintiff was not tanta- 
mount to a refusal to peiform his contract in the 
sense of s 21 of the Spmfic Relief Act The con- 
tract, the rxistenec of winch would. lar a suit under 
the c reumstauecs contemplated liy s 21 of the 
Specific Relief Act, must he an operative contract. 
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—eontuwed 

«*- Okp« or Psoot— D icaris ax» Hires’ 
s l its 10 rssuBt z or m kite 

[L E R , 12 All . 623 
'er I i nr OP (nt-lnniR lO bCP- 
ro t 1 io ut I L It., 0 AIL, 439 
[L L. R„ 23 Com, 376 j 
b 40 and Ch IV, as. 35-38— ! 
Impoit til ly or any ofttr txem'to* of contract to 
perform a porlt »— 'm< to ratal tvh portion — A I 
foi- tract uaa entered into htwirn the plaintiff and 
the d f ndnnt by wl icb the j bintiff agreed to eulti 
la e n digo f r the deftndant for a .pended nnm er 
of ycara in certain iptc fii-d Ui d* nlnstcd in t-iCer 
rnt ullage* mth reiject to for ion of nhieh lai di i 
the plaintiff mi a mb tenant o 1y t Bring the eon { 
tinn-inre of tl e ro tract the ] L r.tiff 1 it pon-w-on 
of thoio lands throi gh his irom diive landlord hal- 
ing failidt piy the nit and bating btru in ranie 
qnenccejctd therefrom bv th o«n r In a auit 
to hate io much of the ici tract at related to time 
land* cai nil d on the gtoui d tliat it bad become lin- 
roisiblc ol ) rio m»i. fi thicngh Do ne-,l,rt on Lll 
F» T l~ Lrl tLl ‘ t Ch (•*■ do- 33 of Act 1 of 
18 7 **) erife P li f Art) dul rot apply to nth a 
case 1 tit tha tl j a nt ff a as entitled to the nlicf 
he (ought u l»r a 40 of Out Act iraimnch a« tha 
eo tract was evidence of different oil gallons, eie. 
to eultnate intn r o in diffrrcnt tilUgca lull 
PxiiSBar blxi>n r CaXirnllL 

[L L E . 7 Culc., 474 • 8 C L It. 601 
a. 42, 

Sen APPrtiiTB CorsT— E bbori Art *cr 
no ox tor Merits or Hie 

[I E B. 0 All , 622 
See Cases rirnt Declaratory Dicrei. 
Snt roa. 

See Jeriseichoi or Cmi Com- Lew* 
a^d ltriEifE burn h W 1 * 

[LIi.IL, 11 AIL, 221 
Sre Irstsnicnos or Citil Cccrt— P.i 
• tehee Courts — Partition 

[He ER.633 
Sri nitre Law — EiT*RsiotiR*_,t B . 
RAEOEUItTS EETWEEH ItlLOW AED 
KETEBftOtEBS. 

[L L. E, 23 Calc., 354 

See Hikdu Law- lixTEssiotiBg — Power 

Or REtEHSIOKEBs IO HestRAIX 'WASTE 
AH» SET ASIDE AXIItmotE 

[L E 1L, la Mad , 63 
See Madras Lite It r vim Amimen 
Act b 2 I E R., 19 Mad , 293 

[I L It 22 Mad., 210 

LE.iei A, 10 
Sti Otus or racor— P artition 

[LL IL, 10 Calc , 117 
Sir Pabttts— gun by tout or a Crabs 
1 EEREsERTAltT E S Or ClASS 

[L L IL, 16 Bom , 309 


SPECIFIC RELIEF ACT (I OF 1677) 

— CM(l»«f 

Sre PA*mio»— MucriLAKtors Cash _ 

[1. E B , 10 Caia, U7 
Sir ItiOBT or self- CniBtrws isro 
TirsTs. . LL B.8 AIL, 31 
See P.ionr or £ctt-Saib it Fircmos 
or Licree . L E R. 7 AIL* 683 

a 45 

Sit CAtcrTTA Mrscrcmt Ccssoi.ro itioi 
ACT, s 31 . L L. It. 22 Calc., 717 

See CojtrAXT— TaimiRB orSnAEUARB 


Ciaimoo of Calcm’to iton 

eipahfy, Dumbo* of, at to hit of totdiioln 
and tolti at rlretiooi —In tsnrcs of ipp’iotw'* 
nndrr a 45 tf theSpreific Ileliif Art for raid ap**™ 
the Chairman of the Calcutta Munlel alty art# 
regard to the let of ean'iUtea for and the told 
given at tnnniripal elections la TH* M*T rtt 
Mcitt Lall Oiioflt . I E IL, 19 Cole, 103 
Is thr trims cr RiirsnaA 1 Att llltrtA 

[L L- IL, 19 Calc. 165 note 
IS TOE MATTER 0» Til* LirCTlOT CT MCS tCtW 
COMEUSIOSEBS TOR tt AKO >0 0, CALCUTTA. 

[LL.R.,19 Gale. M3 


i 63. 


Sit Injmcno’c— SriciAE Cabs*—® 1 * 


-a. 64. 

ee Co •itAiEU-K-croTMEiro or JoW ‘ 


ILEXL.12 AU.433 

See TsjuxenoR-SrKcur Caaes-B*" 6 ® 
orAousaaTT ... 

(L la IL. 18 Bom.70* 
I E R., 13 Bom. 761 

Set r*JTriCT!O*-SrF011E Cash— 

T109 or Decrer^ ^ k< £2 Mad. 189 

Sea Iwr*crtoT — SriciAi Cash— I* - 
TsraioT is Omci , c .i 

[L Eli. 21 Bom. 831 

See 1 nitre cnos — Sr rent Cabeb 

BTaUCTIO* oa ISJDBT TO LlOBM 0» 
l’aoriRTT. _ e *4 

[I EE, 13 Bom. 25-, || * 
LER,10A»-.^7 
LEK-SOBo^ign 
J EB.24Cala.2W 
L E IL, 22 Mad-. -3* 

See LimiORD ash Taxiier— 
itos or CoYDtnOYB or Trsisct 
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DIGEST OF CASES. 


( 8S3S ) 


SPECIFIC BELIEF ACT <1 OF 1877) 

• — nexeltiSeel. 

See Parties— Svitb by some op a Clash 

AS REPRESENTATIVES OP CLASS. 

p. L. R., 15 Bom., 309 

Sec Pitrscr.ir no.v — Basements — Ltanr 
and Ain. 

[T. L. R., 13 Bom.. G74 
I. L R.. 18 Bom., 474 
I. L. R., 20 Bom.. 704 


SPY. 

See Accomplice. 

[L L. R., 19 Bom., 383 

STAKEHOLDER. 

See INTERPLEADER SCTT. 

[2 Ind. Jut., N, S., 113 

See Principal and Agent — Liability op 
Agents , , 4 Bom., O. C., 125 


See VrsBOR aki> PruriusER— I nvalid 
Salts . I, L. R,, IS Mud., 61 

s. 55. 

* 

See Injunction — SrrciAr. Cases — Ob- 
struction on Injury to Riohts op 
P nomtTY , L L. R., 14 Calc., 236 

— s. 60 . 

See Injunction — Special Cases— Exe- 
CETIOK OP DECnFR 

[1. L. R„ 14 Mad., 425 
I. L. R, 18 Mad., 3’8 
I. L. R., 23 Culc., 351 
I. L. R., 21 Mad , 362 

See .Turtsihction op Civil Court— Rent 
and Revenue Spits. K.-W. P. 

P. L. R., 6 AH., 420 

Sec Parties— Suit by souk op a Class 
as Representatives op Class. 

[I. L.R., 22 Bom., 648 


STAMP. 


Col. 

1. Bengal Regulations . . . 8838 

XII op 1820 .... 8333 

X op 1829 8839 

2. BoiiPAr Regylations . . . 8839 

XVIII OF 1S27 . . . 8839 

3. Madras Regulations . . . SS4I 

XIII op 1816 . . . 8S41 


110P1S25 8841 


See Cases under Appellate Court— Re- 
jection or Admission on. Evidence 

ADM IT I ED OR REJECTED BY COURT 

BELOW. 


See Cases under Court Fees Act. 

See POWEB-OF-ATTOnNEY. 

[I. L. B., 23 Calc., 187 
See Cases under Valuation op Suit. 


s. 67. 

See Injunction— Special Gases — Breach 
op Agreement, 

P. L. R„ 14 Mad.. 18 
L L. R., 18 Bom., 702 
I. L. R., 19 Bom., 704 

"SPIRITUOUS LIQUOR.” 

See Cantonments Act, 18S0 s. 14. 

p. L. R, 15 Calc., 452 

SPLITTING CAUSE OF ACTIOBT. 

See Co sjiARFPs— Srrrs by Co-snARuns 

AYITtl RFRrECT TO TIIF. JOINT PnOrEliTY 

Possession . 7 B. L. K., Ap„ 42 
See Caffs under Rpj.iNQUisnsirNT or 
Omission to sue for Portion op Claim, 
See Small Cause court. Presidency 
9 own*— Jurisdiction -General 
Cases . . 6 Bom.. O. C„ 88 

[4 Mad., 334 
I. L, R., 2 Bom., 57 O 

SPLITTING OFFENCE. 

See Criminal Proceedings, 

(X L. JR., 4 Calc., 18 


Cancellation of— 

See Plaint— Return op Plaint. 

[L L. B., 7 Bom., 4S7 

Deficiency in— 

See Cases under Limitation Act, 1877, 
s. 4. 

See Plaint— Rejection op Plaint. 

[1 N. W., 17 
11 W. Tt,, 177 
2 Mad., 436 
L Jj. R., 9 Bom., 355 
I. L. R„ 13 Bom., 517 
See Small Cause ( ourt. Presidency 
Towns — Practice and Procedure — 
Re-hearing. 

p.L. R., 18 Calc., 445 

. See Special or Second Amux— P roce- 

dure in Special Appeal. 

(LL. R,, 13 All., 580 
I. L. R., 20 Bom., 791 

1. BEX GAL REGULATIONS. 

— Beng. Reg’. XII of 1828— fie- 

eeipf for Gorcrinnent pn A t er. — Under the old Stamp 
Law (Regulation XII of If 26, which was not regis- 
tered liy the Supremo i ourt), agreements not on 
stamped paper executed in Calcutta bond fide by 
parties residing or carrying on business therein 
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DIGEST OT ASCES 


( SSM ) 


SPECIFIC RELIEF ACT <1 OF 1877) 

— *~i.,werf 

e-rtnct broken np br the ccndnct cf all 


ti? parties t< 


act in th hoaae W e -~M» 
La < ly a few days *^o i 


TaHli r BttBTOlB 

[LLR„8 AIL, 67 

4. Contract to refer ittp* t 

to or* trot on Softool to perform oncl contract — 
To S \t / t*'t To lar a amt under ■ 21 ef th* 
s pecSc to litf Act a ref c>il to arbitrate mot be 
before tbe action i* brvngbt C*ltr r Alum 

[LI* EL, 23 Calc, B50 

5 Ajrtonrnt to rtftr to a rb 

tra’ion— Ptfunl to per/ rm acrrerntnl —Isa •- t 
against a brother-in law for msir'rnance lb* d fen 
dant alleged th* after th* plain jf bvl left bu 
Lome an agreement bad been made letwrta them to 
refer their dispot* to arhtrat on that tbe agreement 
of reference hid been arm ally > -ord bat that, on 
the daj filed by tbe arbitrator* far miking their 
award, tb* p aiatifj bid piren ccticc t> them ro‘ to 
make an award and areo*J n 1 tb rbairo due a* 
Tbe d feniant ort ndol that by reason of tbia 
agreement the |i miff's sn t wu arrvd by ■ n of 

the 5pet * M f Act I of In” Tbe a uti a -rte- 
roent U re'cr was i tbe fol o«irj term. - To O il 
ard Jj 1) We the n d rei tied two {.rson*. pireia 
wr-t.n. In vnn m* foil. \\ c Used to m de and 
in peace and hsrnsmy 
oiwvpifiice o' a d,iagrc*- 
roes* amonpvt tb* woocn r reiiJrd a-pirst 1» 
tpon persnai.on having been aaed towards her l 
again rtmdra re tbe too* together w A tbe mt „ 
tow all we reading m the bona- b peace and bar. 
mony If any ere von .hould ante and if any da 
agreement diced J take place amonrat the women, la 
toderto fi da remedy for that, wr the nodenigoed 
two pciwra give in wr-t ng to Jon a. fclow, A , to 
wWrer award or art ttexent Jon two persons together 
win male, re accorda-ce the ewith. we agree to 

traej re! , -nona faith and we bare written and d Is- 
rered thu writicre of oor free wdl and pleasnre. The 
name u agreed to and approred f by onr heirs a-d 
repreaenUurea all the Uth Jyerth \adr.«aniea» 

that the plaint iT* amt w», t « ClL, UeU 

meat d d net red ca.* wbat w^thT^b ^ f^T 
* referred, and «. ere w*. oo^w'.o^X! 
tbe plamtifPs claim to mi ntcuanw W Cl ,, 
before the art, trator or that ISTw ff J 

to perform hex a reement to ref,x in rrf (T eor* .. 1^1, 
•t Which the plaintiff withdrew from th* „ bl ,!A T 

5MrfS£=aS?3*S 


} SPECIFIC RELIEF ACT ft OF 1377) 

—tonUnnti 

a how that the defendant <Td cot scqtiuar* o tb 
t Qmrrt—w he t her fbe above agrevmmt wai rot real 
by rraaon of uncrrtainty tjnrri —Whether th? 
actual iibxinoi of a subject in dispute to earned 
art ra'ora, foil wred by t be a temp* ct tw ef t l « 
part!** to anch rnbtn j» on to wi hdraw fnffl 0* b) 
prrvent an award bring made upon tbe 
falls within the cencluding paragraph erf a 21 of t_A 
‘•pecifle I * icf Act I of 1S77 ADHIMI * C"*ilS 
bn bine L I* IL, 11 Bom, 

0 Arl%trnt,on~Jfrrtmnt to 

rtftr — Or-lrr wirr • 50C C.c ! Pnccitrt Voio 
it ttfer matlrrt sw Jufn't seac'ioa titn ftti of— 
Ordtr wafer • 375 yeaiiay «e rt/7*eae* ort*"} 
flsiaf / rrrannsi fe mltdra* ri'l , 

Inn f jr at mf —Tbe winEneofa. 21 cf ih**p<eac 
Belief Act fl of 1S77) la wide eww^h to nrer «a- 
tracts to refer anr tna Ur wfc cb can lcgallr o* re- 
ferred to arbitration and one of anch mat^m is* 
nut which u proceeding In Court. Tbe puticf ««» 
amt, wb Ic i. waa pending *-rwd to ref r the mats*** 
la difference between them to arbitration, an i fortw* 
purpose applied to tbe Court fer an order efrefrfetw 
under *. 10t» o* the did Procedare CoL Theaeph- 
cnlim waa granted art tre.wa were *pp<rat,>l »of « 
wit ordered that they abould date their awnrf *■ 
eme week Ilefo-e tbe week had eapired, and w 
anr award bad been mtJe. erie of the partift®^?® 
I rt-par'e application under a. 3 3 of tbe Code ur 
, leave to with !r*w from tbe aa t «ithl*hertj totr-s 
a fresh an t in respect of tbe aim* tnbjfet ajus^ 
The app! call « naa granted, the aent atrnrk off *“• 
a freab ana Ia«* tnted hi parmance ef tb* pens-*** 
tbna giren by tbe Court. In defence to this * * “ 
Wat pi -ad id that tbe aoit was barrel by *■ ®‘ “J 

Specific Ltl f Act (1 of 15771 Soli «b»- * t * v ,£ 
fa the former fitwriinn bad ro pjwcr to revtkr » 
order o' reference pru> to award eaeept as I« n j7 
by a. 510 of the Coici that conaeinentlT the Coo. a 
Older under a. 373 waa nltra wtrot if In'* *"***” , 
rerocation, or if no* mrolria^ ft le't tb« c ™ tr .f 1 
1 reference at.ll in farce that in eilber al.crvslice tf? 
an t waa barred by a. ‘*1 of the c pccfie • <1 •*5*J 

and that it waa immaterial that the penal 
j which the award waa to be made erpned before 
. bringing of tbe attend action Tor TrsaJih. ■?. 
that tbe a ait waa barred by tbe aceond »!*** 
a. 573, tbe Curt baling bad no janel.ctic n 
the reder nnder that aecil>3 or baring referees ^ 
an t to ar* itralmn to restore the ta 1 to its 6 » • 
treat St aa awaiting tbe Court a decision ''» EO L 
in r DrooaT L la B-, 9 AIL, 1 


Srt Iirirrcrtta — «r*ctai. Cisti — 
BSEacn OP AOtXKMIST „no 

[LL.R,ISRpmw 70| 

LX R, 19 £° tt * 

8 23 and a. 27, el- 

Me ilwrreS. S3 cL (A). *nd - 27 *U*) » ft ^ 
Specific Belief Act (I of 1S'7> do n » WIT 
contrecta to take share*, and wdy embody the fcoc 
Lsh law as to cases where a company has taken 
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WORST or CASKS. 
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SPECIFIC RELIEF ACT (I OF 1877) 

— rs,«fiimr J. 

tfsrf.t of a )>nt r, fu> s to entry it into 

rfftct. Ur 'U>rsMi'n' 1 iinn Comtant 

r. JiCNCtirbstUw Jnrji sui Waiha 

[I. L, It., 18 Rom., 4 ID 

- - n.25. 

See VpST OS AND PCRCH ts.’’-!: —1 HIT. 

{I. L.R, 1C Rom,CG7 

c.eo. 

Srf KvtxirM^c— 1 ‘ap.ol Rvtprvcr.-~VAV.v- 
itn nt: Contradicting IVirirniN - )>-* 
*Tf,t:snM* . I. L, R,4 Bom-, 501 
tier M’rnrir FfSj ('EMANCE—SiTmi, 
Cam* . I. L. 11., 12 Cnlc., 152 
r. 27. 

fit* \ envoi, ami I'mcttASr is -Invalid 
Haw* . I. 3,. II, IB Mad., 43 
Sir Vr-sror. ami l’rt'CiiA'-Vtt - Nortcr. 

{1. L. R . 10 Cnlc , 7X0 
I. L R , 27 Cnlc., 358 
-- - cl. (b}~JJ ! tj pi wire — 

Jeinder if r.ieiet t,f arUon — Mnitifnrir atnrts — j 
The )UtatS{T« mini to fill tee an n.'rrrmu.t Ur t Uo | 
rxcrot e, of a cyhv( ir-mv of rntaln itnn-oViaUe pro- j 
petty, am! f. r tin' j'o«*'‘-*ionofst>.chpr»>jnrty,!tiaiing j 
tlur }.nr,y to tarli aero, tin t.t and the pmons who 1 
1ml, ml »ivjni.:,tly to the date ot t ho s.rne, purchased 
*ttfh prop, rt v in extcttUou of drcrei’. dtfemhmt* In 
the etttt, o i tin* all, gash n tint until prixotis had pur- 
vl.attt! in lad faith ifid tilth notice of tin* ngrrctm nt. 
J/'td, tilth nitres, n to s 27 of Art 1 of l**"”, tint, 
undir Aiu'h cirriitrstat:n». tin re avail i nt mcfj‘arily 
n misjoinder ■! <jft«n of nelion (ilVANI r. ItAI! 

Oukan . , . LL,R,1 AIL, 555 

2. - - - Agreement to conc'y 

the nnrtaaytJ / taper!,/ irt r t tr rf tiefottU — Sait for 
ferjernnn-r of contrail — 3lor/fl,ye — First 
nrrl sen nd mi rtycyrri — On tlir 7th Fihruary 1873 
J ’ mortgaged the t rjiifty- of redrmptioa of a ctrlain 
Cftat« to ]t nnil (l, (Jn (lie 7th August 187/ he 
mortgaged such estate to /’, acre, ing that, if he 
failed to pay the ni< rt page-money nithin the time 
fixed, he wiuhl convey »tich state to F, anil that, if 
he ftiihd to txeente *u„h eomijanee, J* doald bo 
rctnp. tent to bring n unit “to get a sell effected and 
a deal of obtolute fair exmiti d.’ On the Cth Oclo- 
her 1877 V mortgaged such estate to H anil J). 

By this mortgage the lien created by the n ortgaga 
of the 7th K< hruary 1873 teas extinguished. In 
December 3877, It anil L) obtained a dicrco against 
Fon the iron gage of the Cth Oetot.ir 1S77, and in 
Juno 3S7B, in ercetition of that decree, such estate 
wan put up for sale and Mas purchased by D. In 
February lav.i J’ sued F and D for the execution 
of a conveyance of such estate to him in accordance 
svith /■'* agreement ' f the 7th August 1877. Held 
that the mortgage of the 7th August 1877 was not 
in the nature of a mortgage by conditional talc, and 
there was no nrnuitv for P to taler proceeding* to 
fori close the mortgage, ami the suit was maintain- 
able, Also that, assuming that I) lmil no notice of 
the agreement of the 7th August 1877, it mas very 


BPIOCIFIC RELIEF ACT (I OF 1877) 

— continue#, 

doubtful whether under a. 27 (i) of Art 1 of 1877 
1) could claim tliat specific perforuianee or that 
agreement should net be grant! d, 3nn«nutfh ns the 
contr st l.ai In tivrcnn prior amt suhiKpunt lirn created 
npo i the same propirty, which had passed to the 
• transferee muit r a rale in esecution of a decree for 
tin- enforci mint of the «nlm<]uent lien. Badri 
Prasad r. 1: \'t . I. L. R, 3 AIL, 700 

• d. 28. 

See Srr.anc I’l.-rtrorttfA.vci: — Sceciai 

Casi- 5 . I. L. n„ 18 Mad., 415 

- b. 30. 

AVe Limitation Act, 1S77, art. 1KJ 

[I, L. R, 5 All., 283 
I. L. R„ 10 AIL, 3 
I. L. R., 23 Mod., 593 

ft. 31. 

See Dnro—llKrmTt'ATioN. 

[L L. R., 14 Cnlc., 303 
L. R, 14 I. A., 18 

/landlord and tenant — /.’cr- 
t if rati' n nr alteration af c'intraci rf tenancy — 
S/i-cifia He! if Art fl of t. SI . — lViierc a 

party to a roalract of tenancy di sires to have it rec- 
tif.nl or altered, the stiit slionld be brought under 
fc 31 of the Specific liclii f Act. ANAItCbI-A.il SllAlKU 
r. Kon.AEit C’uc.Niir.u Bose 

[L L. R, 8 Calc., 118 

S. C. K0\X.1?U CnBNPRR Uosr. r ANAtU'IiLMI 
SnriKfi . . . . 0 C. L. R, 467 

bs. 31, 34. 

AVe Contract— Bopoiit ami Sold Norris, 

[L L. R, 20 Calc., 854 

u. 35. 

See Contract Act, s. 23— Illroal Con- 
tracts — Against Vcelk Vvucr. 

[I. L. R, 8 Mad., 215 

— - /{(scission of contract, ‘Suit for 

— H ride nee nr cert ary to set asiae contract. — In 
order that a contract should lie get aside under s. 35 
(M of the Specific Belief Act (I of 1877), the plain- 
tiff slionld be shown to have been lew to blnmo in 
the transaction than the defendant. llARl Bal- 
KKIKItNA V. Karo -MoliESIIVAIt 

[X. L. R, 18 Bom., 342 

ss. 38, 41. 

See UsTorrEL— KsTorritL »v Conduct. 

[L L. R, 20 Calc., 381 

— 8. 39. 

See fiRCHRATons Decree, Star tor — 
Sons concerning Documents. 

CL L. K,7 Calo.,733 
L L. R, 23 Bom., 375 

See Limitation Act, 1877, art. 91. 

[L L. R, 5 All., 322 
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DIGEST 07 CASES. 


STAMP— eonttnn'd 

1 BENGAL RFGGLATI0I.8 — ooneUdid 
when there wsj no intention of pleading: each docu- 
ments m the roofu's 1 crarts, were Kid to be good 
and binding fiottr Cant MooxrwTB r, 
JoaarB&osarB JIookesjib XT’. R, 1884, 289 
Bong Beg X of 1829. 

Srt Stamp act 1879 sea I aet 49 

[L L. R, 7 Calc , 694 

— 8 . 31- C(onp Mt (X ef 

lSS2J—Mtran pof/a*« Mirail raiysh potiahs, 
where rot required either by the old ( ict X of 829, 
«. ul) or new Sump Law ( let \ of 18C2), to be 
written on stamped paper MoaxxoooDEiw aemxd 
e 1’nissirn Eor Cegwdbbt 

[3W R, Act X, 142 

2. BOMBA! 1 FGILATIONS 

Bom Beg XVT 1 I of 1827— 
Trni Rrgniali on Will vf 1527 did not require a 
will to be stamprf dorms tie t «t»‘or % lifetime 

" “»* r Lmrs 2 Bom., B5 2nd Ed, 62 
, ^ a 10 - Ceaifnrr/ie* of see- 

Uc * *° d <ctl ™ *« the validity of a docomrnt 

nnd,r I egoist oa W HI 0 f 185 , as diitingubhcd 
fro-n 1 • iDadmtMi v ll t. In erideoee or firm a pro- 
to Hum to Coirti of Justice or pnblie ofSem to Art 
vmt « "rI* 1 " on tb * rrCT "' under Art 

< .1 r is } Vb '‘ r * two docntnmU were executed 
tV,. eo.k , V n<I • f **« nb »X ccspcctirely, under dste 
tbe29 h August lSjl and 4th August 1SS2 and did 
not appear to have been originally expresity intended 
~ 7,' ihia V y 01 tbe ulUb » tutordrou’e 

to the Presidency t f Bombay,- mu that they did 
n« come *, 1m the scope of TeeuUtion XUfl of 
“L RrruUte> D , Win* an enactment im 

'he object must be 

1 "rf " d * 1,bnu - h tb « »>gh Court be- 

U crHT^ J.^' A " m ' rU Wfre actually intruded 
ta “ lt ® P * r " roUr r-operty in ques- 
the It, Vi. I"' "” c , Dcl ™vd in the ulLli of Tanns. 

SJVff l, * n d « ll0 "» to Wd - expressly - to 
•***'* ” *• rotb ' n 8 »w««d 
in fsce of the (keumruti to show wlure th* 
Property mettwoid in thrm eui toiled. Gisneii 
AAOJisotr r Guru Mosoca U Bom ,129 
J.'Z-. _7V “ — * yaed »eec,,/_y r , 

aUlsnce up to 2 u u ,lo *’ n C 

term « o ! ‘ n , trld «oe to snppon a clams to ra- 
ms y U u srf*M a'ttnrfu't'T 11 bt bot !t 

a tali are A a . w 1 T 1 * admission of 

Jl0 ™“ - v«uS ? i,aonv 

0 Bom, 47 
tii C*) A'srfyay# 
- a uor-rti or , . " , api «tnrai be- 

at tb, tioie of 

PVt* from the <J,£^{ 


STAMP — cant 1 a wfif 

2. BOMBAY BEGUIiATIONh — tonlnui 
a “reed the mortgagee might put in, in ease the 
mortgagor made default in payment of the rent 
agreed upon for tbe term of the mortgage , such aa 
agreement was net a lease or the counterpart of a lexer 
within the meaning of Regulation XI III of I £27, 
a. 10 snb-s 3, but was a contract of indemnity 
against losses to be incurred after the determinates! 
of the le>se, which, not having any operation so vaz 
as the lease was in existence, was therefore not 
,xrmpt from stamp duty under tint Regulation. 
\l here an appellant has Dot tendered tbe stamp du*y 
and p*na1 y on a document which the Con ts bsww 
bare htld to bo insufficiently atamped the IlUh &uri 
will cot allow him to do so m special appeal. L« 
Kbisrwa Gopa£ * ! iram Sbivaji 10 Bom, 441 

s 12 , Bub -8 (2i-Sw,l to n- 

coter potint\an of tmmootille proprHt — F rod c t- 
— Inasmtby pl»mtiff to recover fossc-ssioa of eertaa 
Immoveable property under a deed of sa'e esecuted 
to I im by tbe defendants’ father, while Regulation 
XV1U of lc 27 was in force upso oue-aana stamp 
paper, a quests m having arisen as to wbai rtsnp 
dnty tbe deed sbonld bear for the purposes of ue 
soil, it was referred to the lli,h C'onrt. 
tbe deed was sufficiently stamped noder sab a (ah 
a 12 of Regulation Will ef 1827. but the p*u« 
eould net obtain on it a judgment for a son or vawe 
beyond what waa covered by tbst stamp nnl as &» 
raid an additional stamp doty and penslty whlcb IM 
Conrt might allow him to 00 . Strui llKrt*'- 
Jitba Jkhassab . I. E. B, 10 Bom, 230 

1 . • 13 —luttnt‘01 f* 

crease— On dccnmects insuQicUnlly stamped uoir 
Regulation X\ III of 1827 the qmsiwn did »« 
pnperlr arise under a 18 of that Regulation, 
the intention of the parties in net *uSc*e““J 
stao-piag them was to defraud Government 01 
revenue Tbst question was rend ivd imr ort *^“ 
«r.t, by %. It of Act XXXVI of 1 SMJ, and 
qntntly, m a more expl eit manner, by a lo®' Art A 
of 18,2 Kactt» Buatawt r A rra 

p.E.E, i 6 Boia,ea‘ 

2 

ttamptd — faleshes lecroJt ttamp duty —ApxjV 
h»« a ri,ht to bare stamped, ox payment of the per* 
•enbrd penalty, an instrument rxeentrfwtUe 
Urn \\ III cl 1S27 mas m force, and i. should not » 
rejected en the ground of intention by the P* 1 */ ’ 
evade the sUmp dnty AsrArt XlrtiMH * ■>*' 
XSEDAW Visrsxr . 10 Bom, 3 5a 

M..ac-A b»d W 
e death ofthegranWf^ 

„ .jejciKmlrepn 

ir other perious e Liming as heirs and A' 

■— - ’ - -■* - -ard to s- 

a the *• 


of Regulation X \ 1 1 1 of 1877, k 
si the deveawd grantor would, and w 
parties wVbra the nuaniog cf a 11 . Its 
dert.on. of the Lie Sadder Court to » k 'f* W .4 
overruled. RAOULS ■ DsAKMA jHITtJ 1 BtW 5 -, 
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STAMP — cone l tided. 

2. BOMBAY REGULATIONS — concluded. 

L — B. 14, BUb-s. (1) — Deed of 

sale of J roptrty give n tu gtjt from what time 
operative —A donee of tlie grantor mis third party 
within the meaning of Kennlation XVIII of 5827, 
s. 14, sufc-s 1, and therefore, as against him,a deed of 
sale of the property given iu Lift was only valid from 
the date on which it was stamped. Precedents on 
this point questioned, hut followed. Jagannatii 
VithaIi r. Ava.ii Vi-.rn.tr . 5 Bom., A. C., 217 

2, - — — — Purchaser al sale 

in execution of decree — Validity of mortgage-deed. 

The purchaser at a Court-sale of the right, title, 

and interest of tlio*yudgmcut-debt( r is a third party 
within the meaning of s 14, Regulation Will of 
1827, sub-s. (I), and thercfoie, ns against him, a 
mortgage deed passed by the latter to a mortgagee is 
ralid, riot from the date of its execution, but from 
that on which it was stamped. Jagannatii fitha! 
v. Apajt Vishnu, 5 Bom , A. C„ 217, followed. 
XABAAAN DESUrANDE r. BANGCBAI 

[ILR.,6 Bom., 127 

3. MADRAS REGULATION'S. 

Mad. Beg. XIII of 1816 — A o provi- 
sion for payment <J penalty — Secondary evidence 
of unstamped document. — In' a suit to redeem a 
mortgage of 1S33, executed upon an unstamped 
cadi an, liable to stamp duty under Regulation XIII 
of 1810, secondary evidence of the contents of this 
document was tendered on payment of a penalty. 
Meld that the evidence could not be admitted. 

KorASAN r. Phajot . I. L. R., 7 Mad., 440 
Mod. Reg. II of 1S25, s. 4 — Deed 

transferring property conditionally — Ad valorem 
stamp duty . — An instrument, dated 1853, which 
purported to ho a transfer by the executant of the 
property inherited by her from her husband subject 
to the payment of his debts, and in which a provision 
was made for the maintenance of the executant and 
for the retransfer of the property in case she gave 
birth to a son, held not to be liable) to stamp duty. 
Rbvebence undeu SxAMr Acrr,s, 49 

[I.L. R., 16 Mad,, 419 

STAMP ACT (XXXVI OP 1860). 

Security bond given to abkari 

renter. — A security bond executed by a third party 
to the abkari renter is not exempt from stvmp duty. 
Raxiastaiu Ciietti r. Pacta lien nr 1 Mad., 180 

S. 14 — Bond executed on optional 

stamp . — No larger sum conld be recovered under 
s. 14, Act XXXVI of 1SC0, upon a b nd executed on 
an optional stamp than that option vl stamp covers, 
and no amount of penalty cm makeup the ehficiency 
in the stamp. Kt-BAMUr An r. ABD<-or, Wait An 

[17 W. R„ 131 

1. sell. A and 8. 14 — Promissory 

note containiny agreement to icaire jtirisdufton — 
A promissory note containing an agreement by the 


STAMP ACT (XXX VT OP I860) —concluded. 
maker that, iu ease of any dispute or difference aris- 
ing concerning the payment of the note or the sub- 
ject-matter thereof, tho same shall and may be sued 
in the Supreme Court, and “to the jurisdiction of 
which 1 hereby- waive and agree to waive all pleas,” 
properly stamped ns a promissory note, did not 
require an additional stamp as an agreement under 
Act XXXVI of I860, scb. A, and s. 14. Rakhal- 
7>ASS SlAGHEE r. Ror CH UNDER DUCT 

[1 Ind. Jur., O. S., 124 

2. — — — SCh. A, art. 4 — Promissory 

stole. — An instrument to the following effect: “On 
tho 14th December 18D1 we, A and C, bind ourselves 
to pay , with interest to you, B and C, H 566-10, being 
the balance of dealings held w ith your firm, and the 
amount received this day from you iu cash on account 
of stamp ,” — Meld to he neither a bond nor a huudi, 
but to be in the nature of a promissory note and to 
come within the description in art. 4, sell. A of Act 
XXXVI of I860. Hutujtvn Sahib r. Husain 
SAnm 1 Mad., 152 

3, sch. A, art. 20 — Partnership 

agreement. — An agreement on a R 24 stamp paper 
between A, who had obtained from Government the 
abkari farm of a certain talnhh, ntid B, stipulating 
that, in consideration of 112 000 advanced by j? for _ 
payment of deposit, the whole management should 
reside in B; that the parties should each have a half 
slinro and be respectiv ely entitled aud liable to profit 
and loss in respect of his share ; that they should 
account with one another for the sums laid out by A, 
and should settle annually the accounts of profit and 
loss upon the half share, — Held to be a partnership 
agreement, and to be sufficiently stamped under Act 
XXXVI of I860, art. 20, sch. A. Iu determining 
tho stamp to bo affixed to a document, the state of 
things at its execution is alone to be regarded. 
Can, bait A Natiax r, Mottusvami Pillai 

[1 Mad., 226 

STAMP ACT (X OP 1862). 

~ s. 3. 

See General Clauses Consolidation 
Aar, lSuS, s. C . .7 Mad., Ap., 8 

1. — O fence under section — En- 

grossing deed on unstamped paper. — Tho mere en- 
grossing of a deed on unstamped piper was not an 
offence under s. 3 of Act X of 1862, nor did the 
si-nung such deed as a witness constitute any such 
offence. Keg. v. JrrnA Mon. Reg. v. Virjt 
Kuvaeji . . 2 Bom., 135: 2nd Ed., 129 

Reg. c. Jori bin Satu . . 1 Bom., 37 

2. — Penalty — Attesting icit- 

nesses and persons drafting documents —The words 
iu s. 3 of Act X of 1-62, “ unless in any case in 
vvhiih a higher penalty is imposed” and ‘notexceed- 
inu, * apply both to the pen dty of it 100, and one 
higher than ten times the v line of the omitted stamp. 
Attesting witnesses and persons who draft documents 
and note the fact with their signatures at tho foot do 
not come within the words, “mike, execute, sign, or 
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P ACT (X OP 1882)-a»ii/t»trA?. 

• have to pa y shall be made good by us, with 
” The Smill Cause Coivt Judge, before 
le case was tried, considered the above clause 
loud to be evidence of an intention between 
vies to avoid the stamp laws, and refused to 
evidence to the contrary. lie also refused to 
die bond iu evidence. Held, on refeunco to 
, ,gh Court, that the clause iu question did uot 
t to an agreement to evade the stamp laws, 
udge ini eh t have infirred from it that it was 
tintion of the parties to ci adu the stamp laws, 
that cise he ghoul 1 hive heard evidence to the 
ry. Sasiu 11 tiers ii an Banegjee r. Taba- 
o Kae 

[3 B. L. E., A. C., 329: 11 W. E„ 533 

_ Intention to evade payment 

ft/. — A Court to which a document is tendered 
idenco under this section ought not to reject it, 
is it clearly appears that thero was an intention 
ade the payment of Stamp duty. Roxae Bank 
NDIA r. liOBMASJI IxHABSEDJI 

[3 Bom., O. C., 153 

Permission to pay penalty 

-e domment is lost . — Qurtre— Whether pormis- 
to pay the stamp duty and penalty can be given 
.he case of a lost instiumcut. Aeunachellpm 
snr i. Olagappah Ceettx . 4 Mud., 312 

Hundi —Inadmissibility in 

denee for leant of stamp.— The pi lintiff brought a 
t against three defendants under the following 
cumstances: The third defendant was the tenant 
a village under the second defendant, the first 
fendant being the agent and manager of the second 
fendant. The third defendant ow>d the secoud 
fendant a sum of money on account of rent, and 
sw a buneli on the plaintiff for ltl,000 to be paid 
the first defendant or order, and containing these 
- or (Is •- “For which amount I shill deliver over to 
on grain in that village and its hamlets, and for 
•liich the Dewnn (first defendant) will issue an 
rdcr to the above effect,” The liuudi was npon a 
ne-anna stamp. Plaint fF, on receipt of this liundi, 
irevv upon the back of it another hundi upon bis 
nother-in-law in tlio following terms: "On demand 
dense pay to Mahomed I’adhamntulla Sbaib, Dewan 
if Ycnkatagiri (first defendant), or to liis order, the 
rithin-mentionod amount for grain to be supplied me 
>y Mr. Ward (third defendant) on the order of the 
aid Mahomed Itadbamatulla Shnib, the Dewan of 
Jenhatagiri ” This was signed by the plaintiff, 
md bcueatb his signature was tliat of the first 
lefendant. Tlie amount mcntioied in the hundi was 
laid to' the first defendant; the second liimdi was 
instampcd. 'llie plaintiff’s case was, that the fust 
lefendant entered upon a binding engagement with 
dm to deliver nr permit the delivery, of grain of the 
ralue of R ! COO, ami that lie failed to fulfil his 
mgigement. The Civil Judge decreed for the plaintiff. 
On appeal, — Held by tlie High Court, reversing the 
lecision of tlio Civil Conrt, that the second hundi 
rras not admissible in evidence, net beiug st imped, 
md that there was no evidence of sncli an ngrtement 
is that rihed on by tbe plaintiff, Maiiomed It a u k- 
LtAxtLHi v. Wakd 5 Mad., 301 


STAMP ACT (X OB 1882)— conli nued. 

6. and B. 15 — Intention to 

evade payment of dull/ — Jurisdiction, — In a Euit 
brought in a Small Cause Court to recover money, 
being a debt secured by a liissnb enteved oi a leif of 
a khatta brok, where tbe defendant objected to the 
admission of tbe leaf as evidence, because it did not 
bear a pioper stamp, — Held that under ss. 15 and 17, 
Act X of 18i>2, it was competent to the Judge to 
find, on the facts before him, whether the absence 
of the stamp was owing to an iutuition to evade pay- 
ment of the stamp duty, and tint no question arose 
for reference to the High Court, Raj Cn undue 
Shaha tv Gobind Chcndee Koolae ' 

[13 W. K„ 102 

7. — Insufficientlystamprd do- 

cument — Procedure — Admissibility in evidence . — 
The plaintiff sued his elder brother for a share in 
certain family property'. Tbe defend nit raised a 
question of family' custom, aud relied on a certain 
deed of rcleise which he said the plaintiff Imd given 
him, hut the existence of which the plaintiff denied. 
That document was not stamped, though, on tlie face 
of it, it stated tint it was to be stumped. Xo objec- 
tion was taken on tli it score to the document before 
the first and lower Appillate Courts, will considered 
that the document was a genuine document, executed 
by tbe pi lintiff. After its production, it hid an in- 
sufficient stamp of two annas put upon it. The 
High Court, on appeal, left tbe deed as pirt of the 
ev idcnce in the case, but qnilified its effect and the 
extent of its operation by making it a deed of release 
releasing so much of that which the pi lintiff might' 
otherwise claim as would bo covered by the insuffi- 
cient stmt p of two annas Held that the High 
Court might cither hue refused to admit the docu- 
ment for want of a stjmp, or — which would be more 
correct — it might have required it to be properly 
stamped and tbe penalty piid into Cmrt; but the 
course taken was entirely without proccdent, without 
principle and without authirity. Mamaepa Xajj- 
gowjda r, Basvvantkao Naugowtia 

[15 W. E., P. C„ 33; 14 Moore’s I. A„ 24 

L . — — S.22 — Promissory note — Interest. 

-—A promissory note is sufficiently stamped if the 
stunp covers the principal sum named in tbe note 
without reference to the interest. Govcez r. Voung 

[3 E. L. B., O. C„ 165 ; 12 W. K, O. C.„ 1 

2, — Promissory note — Admis- 

sibility in eiidence. — A B, by an instrument in 
writing, dated (itb August, promised to pay C D, 
“oi demand,” lid, 310 18- i. In the mar.in of the 
instrument was written due ‘ 30th August," and an- 
ncxid to A P's signature was tlie foil nving muno. : 

“ '1 he sum of H4,3i0 12 C o ilv, fo-ty fi»e diys from 
the 3th of August.” Held tint the instrument was 
properly stamped ns a pronis-ory note pvy-vhle on 
dim vnd, am! ought tobnvv been admi’ted i i evidence. 
Per Ffacock, C.J. — A promissory note piyibleoa 
demand o to lit to be stamptd as sicb, notwithstand- 
ing there mav l c a < oll-iter it agreimeut bitivcen the 
p irtiis that the liol ler w ill not present it for a giv oil 
time, or if paid on demand that the maker shall be 
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STAMP ACT (X OF 18S2) j 

entitled to djeouoi. CniSDKxriXT MoOESUM > 

' "SiV&'n.i.o c,sa 

g Promutcrj *'<• — Am It 

- m l ¥ Wt retie wording of a promlswry notebear 
me a o-e »nc» tiamp appear* to beamtigueraa > 8J to 
whtthir it a parable oa demand. the Court will tale 
tbt evidence of the partire u to the Intent* c, aad | 
V1 |l tbeu dreid* whether H u properly rtamped. 
Coder inch circamrtaneer, the Court will tale eri 
<W of cage Buff «*«• as* 

jjnj r , mdswice 1 lad. Jur., H S.,107 

S. 28. 1 

u( CoursowHt— Couraouisr or Scrrs I 
rsor* Cxrit PEoctbrae Coot 

[1 Mad* 217 i 

12 'CT. IL, c70 ( 

llftu*d of » «i»p dolt — Com 

ouoreneot oj sail — Held that, f r the jnrpoae of 
refund of half stamp doty under a 23 of Art X 
of 16- S, the hearing cf a ear- ia a ‘•mall Caere Court 
commenced wbcu proof of tie aerviee of the iom 
moos war taken on tbe day appointed fo- the hear 
mj aad where proof of the service of the ram mem* 
had been prenoudv taken, it mnit be foundered aa 
taken at tbe to m« rimeut of tbe p-oeccdirgv oa I 
the dar app rated for bearing ABISCbxSd Jaw- j 

urn r Mieais A*tBc 4 Bom., A. C, 170 I 

— B 27— Kijlf tar*«>'fr ooeoo/roet oa If | 

"•»*<! eatt'td If itaoey rltrt t'avif it opUaodl — . 
\7hrre a wnt.ru m tract latle to an optional imp 
aa pat m evidence by tie defendant*, the plaictiCa I 
cannot recover a larger amount undtr it than (if 
stated) the optional stamp open the lOitrument 
■would hate been rnSieient to cover la a a it for 
the recovery of money due under a written cue tract 
the defendant* aemitlrd that a turn of D^' , '^4-0 
*»■ dae to the plaintiff*. rabjrrt toeeeiaiadedaetioot 
which the* claimed to bo ent tied ti act off acarnit 
thepUiutiff* claim. Thedefeudantr put in evideoee 
tLe wn tea contract th» atamp upon wLieh wia euly 
luff cien t to cover the no of no CCO Jlrtd that, 
potwittitanding the admiM oa of the defendant, tl* 

' plamt-Ci eoul 1 ooly recover l>o 000 in the auit 
KiyrcxsiuT Fiu.it r ilea cirii. Comuutoviis 
TOE THE Tows or Muuj 4 M2ti,120 


- B 32 -Appeal ».r«fa-»'»onc/r/«.st.— 
2, Act X of l«rn , n iprf4 j rrtatiuj to 
... _ 5011 * tU “ “a be ectertaentd b» the 

Kvh Court Bxsoo Man Vrsoaii * Unis 
U XV It, 470 
3. 60, Btlb 8.(2)— Jan af rf. 




• of Cot 

(Art XX » 'Zj’j "ciy IT n l^bef m 
» C«d «tor under a £0 tnb^.12), Act X 
«f IS _ to rtplaee a damaged .tamp by a new cae 


BTAMP ACT (X OF IB02)-«afi.*fJ 
bound lo proceed under ... 1CT, 17» * ’** < 
l*roctdare Code Qrtave GoraMoaxTSiT 

[3EL. A Cr , 8: 11 VT.IE, Cr, 48 

- feb- A, art. l—Pnmu»rs ort, J* 

m,„„( o/eeo.a.— An inurnment la tbe fwm« * 
proannory note for fnn ahoutl be ’ "*“5 

irt 1 of aeb-Acf Art X or 1862. with 
tbe value of one rupee hkC * «»* JATim«l * 
Exvui sis Shitjji . . 0 Horn., A. C, 107 

art. Z-Pttxttaa /or a f««e— 

In a suit foe payment of rent for me and occnly™ 
of land, where the ta* a of plaiutifTa claim **• * 
labuliat, the agreement proluctd at enJcne* « tfi» 
eon tract, not betnr the deed of .oatrurt ItacI ’ •« 
held ta be n t luble to be stamped uair art. 3. 
acb A, Act X of 15,2. Cboosh Mrirora r Cs r*- 
mLiuIun . 14 W. R, 33-i 

ABirtrunj; on renew S. C • 14W4h,li8 

L art.4— .fTeacear— Ai»A 

-In a suit for breach of extract to culUn-3 aad 
deliver lnC r o for rreovery of tbe amourt *pM-« 
in tbe contract,- Ife i the stamp duty dep-uded « 
the amount of ro-uulefatwn for tbe undertaXO. 
Don-B r klrxDAECB Mrsorn , 10 

[6 XV. R-, a C. C-BeC. W 

2. — and art. IB 

moot lo ••ff’o ertfoo —An agreement to «P? J 
cotton b eomideration of a sum cl wort 

should be atamocdonArr ait 4 and not under a. ► to, 

acb. A. Art X of ISC 2. Siwarrow 

ttiw ir rtmn . 6Bom,A t/»*oa 

L art. 10 -Promutorfaatr 

—Bond — K promiwory note, a tt cited bv a wita«a 
decs not require to be stamped a* a lend uodre A 
X of JSG2, aeh A. art la The *Ot*b «u that flame 
* net being a to-iJ, oitrumrnt.orwn mg be*ny 
attratatLu of one or more witaeaiea," referred omy 
to the preceding word*, •'o.her order or 
brtbepajmeutnf ramey ” Aleo the word* 
the attiitatjoo of one o* more witueuaea” ‘PP'J v 
to the word* "xoatrumeut *r arruiaz." * n “ po * 

wo-d “ton A” Gunenrv* r Sabjo Cura* J 

[2 led. Jar, !• 8,3t» 

2 IWctf'y - lR 

a suit brought by a io.nt stock empaaj 10 1 ^ »_ 
txm agaiurt a former director of the compar fa J 
It 17^50 OCO oa a promGwjry note, dated the 
March, and purjerrtmr to te pail oa d*®*® , 

w th the words in penml “ due t U no* P° l . * 

the same day it wa* .igned, n accordance wrth a" 
uadervtauding bftwcm the defe"dait and Ice ■_ 
direct ore that they would no* p«M him for pa’®, 
before the latter date aad signed by tltw' 

Hat da»e a'tcr the diy it here date JTrld 

- - - . -ticuct under aeh- A ’ 

Ijsriss Fisi*^ 


ait 10, of trt X 
Aasccxazios r Puuvn Ccssewi 


Bsta^O C„i 

irrerfew due *»■ *• 


mo.l'Tto .e.-eoat/erpryn/af '/ « ' '• tV . raj 
Arrehoa pvra by a waiter to a aer.ant 


y bcton D iag to the former xa 
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DIGEST OF CASES. 
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STAMP ACT (X OP 1862)-conl,nued 

of the latter .as held b *jto“pe of tie Us 
payment of 1 " 01 ' oy x 0 £ ygGS, asameuded hy 

„ S cdinart.lO,scb A.ActX ot ia • Fut . 
Act XXVI of ISO/. Jn«? w., Ed. 1878, 148 

tehooddeen • • &rt _ xZ-Security^ ion* 

for costs of appeal to thf Privy Council come 
bonds for costs of app x o{ 45 ( 52 , and ought 

within art. 12. «*• A, A - ns thcrein specified, 

to be executed on a ^ t> a messur Pandex 

SoownAEEE Koonwuk . j-'g'w". B., Mis.. 47 

_ Solelnamah admitting 
2. — — , d ec __ Petition — Agreement — 

satisfaction of dec J0 _ lu a su it upon a bond 

Act XZ rI .°{ \n ter eat, the defendant filed a so eh- 
for K40 l the amount due from lnm 

namali admitting * Umfc sum by mstal- 

.as K2o and aSK cl »° h wn8 no t a petition 
meats. Held that tncEOhlmoma ^ 1S67> but 

within the meaning iv e'meaniug of sch. A of Act X 
an aS i cement within * duty of s annas as 

of ISbS. and mas name 1 X. Cutope e Eot r. 

for au instalment c v 0 ha>W SiROAR c. GUNESH 
hALLSION SHEIKH. P q -VST. B., 214 

AfrNBXJL . • ^ XQ— -Penalty — Obligation 

T * Whore the pnrtieB to au 

for toXstipnllconsuhichit contained 

agreement added to t P Itl0 ney was m ide paj- 

a proi ision whereby a , ^ tb(. event of the 

able by may ^t’ed time, of the work 

uon-peiformance, at the PP . j 011 , vnB held to be 

contacted to be done, sue P f ov the payment of 

in the nature of an uork .ithin the 

money, and for the ue qS; tllQ stamp Act, X of 
meauing of art. lSol sen Collins r. 

18G2, and required an option . » ^ ^ w > 49 5 
Dl'WAK SlNGH 


_ art 42 — Lease — Instrument 
~purportingt°^reate "to 

—Where a written nistrument purpo^ ^ the 

the relation of landlord an , , j mirasidar, 

plaintiff’s (lessor’s) tenure hem? £ “ crume nt, 

that is, an hereditary tena y q£ fte prop0 rtion 
determinable on default u»P y . j f or the laud, 

of the Slothee Faisal assessmMitpaj able to ^ ^ 

-Held that the written instrumcnr ^ csemp . 

was not liable to bo s tamp > - £ 1862. SAMINA- 

tion of art. 42, sch. A of Act X of 1B3 

thaixan f. Samtsathaixah • 

, ■ ar t A3— Sanad logomaeMa 

4- TTTT77I-A sanad, which authorized a go- 
to collect rents. A Sana , - them, requires 

7-s xtnss 

b Instrument operating 

**• f Hnmev.—J Af executed in faiour of 

ni poieer-qf-aAor ... p , 0 recover, by suit or 

P an instrument authorizing P^t^ & ^ ^ E22j50 o 
otherwise, from Messrs. n. clause . „ Prom 

VOL. V 


STAMP ACT (X OP 1862)— conclnded. 
pay himself the sum of B8.640 which is due to him- 
seit, and also the expenses he may mein in making 
recovery, and he is to hand over the surplus to me. 
Held that the above instrument operated os a poner- 

of-attorney, and not ,? S ^isG2 6c'lu A!art 43‘ 

P ^l‘ T St SrfEi er PEST-AMI JdANCHAEJI WABIA 
with a stamp of B*. Iestalj a . C iq 

t>. Matohett . • • ’ 

_ art. 54 — jDeerf of partition— 
Each sharer’s copy of an instrument.— Under Act X 
of 1862, sch. A, art. 54, each sharers copy meant 
each sharer’s part as exemplification of an instrument 
executed in duplicate, triplicate, etc. 1\ bere a r ^ oc "‘ 
“ent, bearing the date June 1863 and purporting to 
he a deed of partition between two brothers, was 
unstamped, — Held that it should be stamped as each 
sharer’s copy of an instrument under Act X of 1862, 

ss s-ix- srii^s 

NATH • • - 1 * ’ 

X sch. B, art. 11— Suit for de- 

claration of title to portion of land paying revenue 
to Government-Interest in land.- A suit for^e 
declaration of title to a fractional share m a suoindm 
paying revenue to Government is not a suit lor 
lmds forming one entire mehal or a specific portion 
thereof with a defined jumma:” such share being 
« an interest in land’’ should 
the provisions of note (e), art. 11. sc ■ 

1S62 Eat ChondbeEox v. OHHADEra Ch cbU 

o Time for obtain - 

. - The rule of circular !No. 31, 

paper arc put m. was no ^ a{ . cnd rf Ech , B ; 
Act X of 1862, when the copy 

within the stamp paper put in. Chhmhnwt on igg 

Alt Azii: . * 

Suit for resumption— 

„ i?l r enue.” — A suit to resume lands as lakhiraj fell 

•n resnect of stamp duty under cl. (d), art. 11, 
in, resp _ . | The term "revenue in 


WOT 18G2- The term "r'evenne” in 
cl (d) must be read as meaning revenue or rent, 
whether to Government or to a zammdar. GoPEE 

jtonuN Mo joojidab «. mackintosh 9 W.B., 395 

STAMP ACT (XXVI OP 1837) 

See under Court Fees Act, XXVI oe 1867. 

STAMP ACT (XVIII OF 1869). 

see general Clauses 0«j»nw«x« 
ACT fl OE 1868), s. 3 . 7 Mad., -ap„ w. 

T , Insufficiency of ejamp— 

ag ~&xtssi«si 
=SSS BJSSSKSWSV." 

1 13 E 
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DIGEST Of CASES. 


"STAMP ACT (XV III OP XB89)— eoaf.ssei 

*j_ ijrwuil exeeufei letl 

t» Tmslmi Mu-TiiM; f» ‘lamp «?■•*— 
i> - An t-rwaoi mi W. 

executed in ErgUud by D mi E, and by A, the 
aenxr partner in the firm, and ttamped with the 
stamp required by English law for agreement* exe- 
cuted in England. and it was subsequently executed 
m India by B and C, the other two partners, but 
no* stamped wi'h an Indian stamp. Hili that the 
agreement «u liable to Indian itanp dutv, and ws» 
net admissible in evidence nuleasand until the pn> 
per stamp daty and penalty under Art XVIII of 
l«o3 were paid. Oil IS e. JlCTQOS 

[Ela-E^lMluL, 131 


mileya. — 

Orders upon tenant* to bold themed re* responsible 

to a particular person to whom a release hka oeen 
made by their landlord are not document* which the 
law requires to be stamped, and ought no* to be 
rejected u evidence on the ground of tbeir not being 
stamped. Byishis Krtca I, lit r Tnaicos 

sitK fai . 25 W. IL, 60 


STAMP ACT (XVm OS* 1689>-ctf»'io«£ 

2. — Second /core alltritf 

frit tlamjxiatt} rryirfcrcrf. — After a cempirtc h** 1 
bas been ei rented, stamped, and reprfWJ. it ^ 

document i» prepared and executed with a new to 
alier tbe first and substitute new terms is r Urw t-» 
rent is esneertnd, it requires, under the bump Art, 
to be itself fumped with the stamp pronied fa- 1 
lease Imyirn Jtrrr Jmr 

— BUb-sa. (18) *3d <23) 

ech. I, art 10— 3forfyuye-P/e^ ij WUntf 

oss.ya.uea/ (,f yroptt'y nrt »• T 

of an indigo ctnee-n, appointed nude- a. - W « nc 
\ m of 1S5” Without communicating wi JiJ and 
mortgagees cf tie concern, and with enl r Ur* 
onctisa of the Court, applied to ite plsmU •** l=f 
txurr, and on th» 2£th April the plurt— a »Pc W 
1 il that ther would male advances to the civet of 
F 50 CTO upon fca assigning io item and pnu? thru 
a fi-st charge cn the first 250 maned* of tndum »** 

manufactircd in the season and they enclosed a t- 

cf ..acuaent fo- VU signature *h A be *ay 
signed, and rrtnmed to the plaintiffs en theSm J* 
Thu document tore a 2 rupee stamp. In 
and October Jf obtained further advances b®. 
plain tils in respect (f other mdims P ,1E ? ” 
sirrttsr let era of as^ rnment, which also twr — " 


Vltare >UT*w e. Paio- r^mtiTt right* unde* the letters J </ 

. . LL.R,8 Cade., 534 B brought a suit to enforce the 

. . i.n.«.oi.MC,ws , their mort^gedred. In thi. suit the mS^ ™* 

8.— — - — Xafry of loan ta | attached before judgment and sent to M* 0 * . 

or coast loots — Entries of lean* in account boobs t tale. The plaintiffs now sued A, B. A. 

cannot be treated as bonds widnn the meaning of holdrta for sale to » stab! uh their firs charge m 

ssVa (5) of s. 3 of Art XVm of 1SCCL Qrro . of tbeir adences to Jf cpmSeOmanndiof tbemu,^ 

* — — . 2 N. W., 453 outhesjvnrtbsiHV-.-l/eseTa cfimacwt 


etwKKa Gross 




I — onb-«. (11) — Coareyaaee — 

An instrument, which purport* to convey two or 
more properties for a sum of money, composed cf 
items deaenbid in the mrtruneut as the vainer of 
those p-eperbes, is simply a deed of tale coming 
under the definitwu of - couversnee ” in Art XVII [ 
cf l**®, a 3. The sjrnp duty, properly leviable 
upesi euch an instrument, should therefore be calcu- 
lated upos tb* aggregate sum specified therein, and 
not upon tbe vacuus items compeamg »V.* « — n py 
lilmus Han Am 10 Bohl,354 


-Islcesrli/tsfi 


(W«*aee-V«d. Art TUlofl^S, u. 33 awi JO. 
—Cmirales cf aale issued under sa 35 and 40 of 
X*dra* Art VII 1 cf 1855 are cot convey -ores jub- 
jert to stamp daty Anoxia ors 8 W«d . Ill 


— An ociEowi b, a prepnetcr ef land to p^rto a 
“T* 7 13 «naideratcn of a grant 
» a -W- ^ d3 ?- *b f «*« rf mrt», 
«* the Gene-al 

.^TT. Art ' 1SSL CoiiK:T ^* ci Taxrci* . Easra- 

tuc “ • - - LLE,8Ksil,312 


lemers ol aisipunvrt to the plain mi* " c 'f 
gage* W1 Ain tbe deau.twn of the Stamp Art. I 
cf I56C. and that the p roper stamp to be 
such dooum«it was a stamp of 8 * mu - " xg 
ViTTrUarr . . tEE,2C*lt.l» 

L rub-R. <25 

•ofe isn^nesf/f ttmmptJ— Trprtlt v 

suit on a proomsory Dole payable on demand^ 

•ra* not stamped was held to have teen rightly 
missed, the note beim* rc.dmisdhle as e»a-»<* „ 

reference to Art W Illof 18G9. a. SpScVs.!* -C 
that in such a case the plamtiS, if be 
pmrt do SO <n the contract actually “mdea 33 
any implied OTtract Affir* C»rBPlwEOT l ^’ 1 
tsti c MauHT* Cinris Ghosi Si » v • 

2, Fn** “ > ’7’ n - 

B<mi -The defendant, haciag borrowed 
lie plamtiff, gave La. ca the 9th Jiovem&er ^ g 
an instrument, which waa in effect a* fcEC** 1 . . 
qdefrudast) vnci this ‘rolla* in ** TW ‘5 *v< 

(plaintiff I for R50 cash received, to be rrwu*“ 
lSthXovmber ISIS « the event of 
shall pay interest as R1 pew &<nn. s B« d 
C_f. dssentmg) that such In jtromci^waJ^. p ^ 




te” mint the meanmg ■ 
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STAMP ACT (XVm OP 1888) -continued. 
of 1869, and 1 not n •• bond” or “an agreement not 
otherwise provided for,” within the meaning of that 
Act. Bansidkar t>. Bit aii Khan 

[I. L. B., 3 All., 280 

3 . — and sell. II, art. 5— 

Sole or memorandum aelnoicledging debt — Promis- 
sory note — Insufficiently stomped document, Admis- 
sibility m ei idcnce of. —The plaintiff sold and deli- 
vered certain golds to the defendant. The defendant 
gave the plaintiff, in respect of the price of such 
goods, the following instrument “Agra, 14th Xov- 
ember 1877. Due to ST, cloth meiohant, the sum of 

B. 20O onlv , to be paid next January 1878 ” This in- 
strument" w is stamped with a one-anna adhesive 
stamp. The plaintiff claimed in the present suit 
from the defendant R20J, and interest on tlmtnmouut 
at 12 per cent per annum from the 14th Xovcrn- 
ber 1877 to tho date of suit. Held by Stuart, 

C. J., and Pearson, ,7 , and Or.iu-n ed, J., ami 

Straight, J., treating the suit as one for a debt, that 
nlthougli such instrument wnB not admissible in 
evidence ns a promissoiy note, ns it w ns insufficiently 
stamped, it. was nevertheless admissible as proof of 
an acknowledgment of snch debt Per Spankie, J., 
treating the suit ns based upon n promissoiy note, 
-that snch instrument, being insufficiently stamped, 
was uot admissible in evidence. Kanhata Ear t 
Stowerr . . . . I. L. B., 3 AU., 581 

See B ee aiis r Das « Buikari Dass 

[I. L. B,, 3 All., 717 

Go pa i. Chand SUrwaree i . Mohokoom Kooa- 
-eee U.E.,3 Calo., 314 

and Akbar c. Khan . . I. L. IE, 7 Calc., 258 

8. 4 — Document executed in foreign 

territory. — An unstamped instrument executed in 
foreign territory, and valid under the law of the 
place of execution, is admissible as evidence in 
Courts of British India, provided it docs not affect 
any property situated in British India (Act XVIII 
of 1809, s. 4.) Xaratan Sadashiv v. Bapuji 
Barar . . . * . 7 Bom., A. C., 140 

8. 8 — Account stated — Interest. — Un- 
der Act Will of 1809, s 9, a ouo-nnua stamp is 
the proper stamp for a document containing an 
account stated, and stipulating for payment of in- 
-tcrest. Gird u Ait Karan c Umar Aju 

[I. L. B., 4 Bom., 326 

1. s. 18 — Admission in written state- 

ment and evidence. — Quare — Although theio have 
been decisions in the English Court* upon the Stamp 
Act which support the contention that a defendant’s 
written statement and deposition may contain such 
an admission as renders it unnecessary for the plain- 
tiff to put the 'written contract in evidence, yet do 
not tho words of s. 18 of Act XVIII of 1869 prevent 
such a contention ? A nx ur CnuNDEB Rot Chow- 
debt v. Madhuh Crueder Ghose . 21 W.B., I 

2. and soh. I, art. 14, and 

SCh- II, art 36 — Admissibility of unstamped 
document for collateral purpose. — The plaintiff, ns 

-administrator of I), sued to recover from tho defen- 
dants the sum of it 3,000, alleging that, in February 


I STAMP ACT (XVIII OP 1889) — continued. 

I \ J 

1878, tho said sum had been entrusted to defendant 
Bos. 1 and 2 for inv estmeut on D’t> account, and had 
been advanced by them as a loan to defendant Bo. 3 
Tho defendants alleged that the money was originally 
the property, not of D, bnt of the plaintiff himself , 
that he had made it over as a gift to his daughter P, 
h\ whom it had been lent to defendant Bo. 3, and 
that defendant Bo. 3 had duly repaid it to P. In the 
defendants’ written statement it was alleged that the 
gift to P had been made in tho mouth of February 
1878, and evidence to this effect was given at the 
trial. At the trial, howovei, the defendants also 
alleged that in July 1878 the plaintiff had executed 
an instrument of gift of 113,000 to P nod they pro- 
duced a document, dated 3rd July 187S, purporting 
to be stgnod by the plaintiff, whereby he made over 
113,000 to P, of which Rl, 000 was to be held by P,in 
trust for D during D’s life, and to ho paid back to 
plaintiff on J>’s death, and the remaining R2,000 were 
to bo the property of P absolutely. When tendered 
in evidence, tho document was objected to as being un- 
stamped, and therefore inadmissible. Reid that 
tho document, though unstamped, was admissible in 
evidence, on tho ground that the purpose for which it 
was tendeied was collateral to tho object of the docu- 
ment, and that its admission did not involve giving 
effect to it ns operative between the parties to it. 
Kustomji Edurjee Croos i. Cursetjee Sorab- 
jee Croos . . I. L. H., 4 Bom., 348 

3. — — - Document referred, to as 

basis of suit inadmissible as being unstamped — 
Admissibility of other evidence. — Ev en if a document 
is not admissible as being unstamped, tho plaintiff 
might recover on such part of tho case as he could 
make ont by other ev idcnce (prov ided it is i ccovenble 
with reference to the law of limitation), notwithstand- 
ing that he had in his plaint referred to such docu- 
ment as the basis of liis suit. Noor Bibee v. 
Rumzan .... 4 W. B , 198 

s. 19. 

See Stamp Act, 1879, s, 2G 

[I. h K., 3 Mad., 342 

s. 20. 

See Afterdate Coukt — Rejection or 
Admis3IOe or Evideece adsiittfd or 

REJECTED BT COURT BEROW — UN- 
STAMPED Documents. 

[1. 1,. B., 4 Calc., 213 

See Speciae oe Second Appear — ■ 
Grounds op Appear — E t i d e n c e,’ 
Mode op dearing with. 

[10 Bom., 406 

1. Ritndt — Insufficient stamp 

— Evidence — Penalty. — Insufficient] j -stamped hun- 
dis cannot bo receivedin evidence even on payment 
of a penalty under s. 20 of Act XVIII of I860. 
Mothooba Mohun Rot r. Peart Mohun Shaw 

[I. Ii. B., 4 Calc., 259 
2 C. X>. B,, 409 

V # * 

2. — Pond xoritten partly on one 

and partly on another paper — Deficiency in stamp. 
— A bond written partly on one and partly on another 

13 e 2 
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STAMP ACT (XVIII OF I860)— . 
stamp rape tho too aggregating the proper stamp 
leviable, was tendered in es idcnce without the eerti | 

1 cute required jy ■ 41 of the Stamp Art Held 
that there was e ikneieicy in the its top on the bond, | 
and therefore a liability to the penalty under a. 2J. 
The deficiency mu at be cnlculatid to be equivalent 
to tl < u (Terence between the value of the stamp on 
one of t.,1 paper* and the whole value chargeable I 
Ayoxrsiocs 7 MaiL, Ap , SO 

3 Lotidtei proted to It «»* | 

itamp‘d — In caaei when a lest din! f* shown not 
to have been s'aroped, the Court abould require the 
tame ironey to be pan!, a» If tbe deed Itself were pro 
iluced lluiK Chttvdeb Dnoofir* r Itcssicx 
tHEWDEB ftEOOt 20 W, H , 63 

4 — &nd b. 22— Ain*Mno» of 

nnitampii daiument on payment of finally — I 
Where a Subordinate Judge admitted an unstamped 
document af « payment of stamp duty and penally 
under Art \k III of I8C9, s 20 and endcr.ed on it 
a certificate that the proper stamp bad been levied, I 
but found o t afterwards that the original omnium 
was owing .a i. intention to evade payment of stamp 
dnty —Utli hat the certificate was not such as was 
contemp-atM y a 20, and did out make the docu 
men. adm ss bie and tbit the Judge ought, under 
a 22 to have impounded the document and sent it to 
the Colleoto* Pboscsho Kara Laiusex r Tbi- 
roosi Sootopbii Dabie £4 W B.. 88 

8. 24 and ns 29 and 44— Ttanou 

cfttamplate — Promissory noli not duly tlamptd 
—That whieh the Magistrate has to adjudicate upon 
on a prosecution coming before him under a 21 of 
tbe Stamp Act is whether an offence against the Act 
lias hem eomm tied and whether the prosecution has 
been brought before him by tbe proper officer Any 
peisr n wbo manes himself liable by committing an 
offence within tbe terms of a 29 and tbe following 
mectious and who is prosecuted by tbe Collector or l 
other officer duly empowered may bo convicted by j 
tbe Magistrate under a 44. If an instrument called ’ 
a promissory note or other document of that kind 
and as such liable to tbe duty imposed by tbe Act 
is not duly stamped, the person subject to penalty 
IS the person who makes It, and not the person m i 
whose favour It is made The Magistrate of the du- | 
trict should not himself try a cate in which he Insti. j 
tuted the prosecn'ion at Collector Qrxxw r Kadi 
Cjusd Pobdab . . 24 W Ii_, Cr.,1 

1 B. 23 — D oennenl requiring anna 

tlamp—Slanp off* id ■nheqtently io treenlton of 
rfeeameaf.— A document which by law requires a 
cne-anua adhesive stamp to beafflxed mutt be received 
in evidence, if at the tlma of its being tendered it 
bears the requisite stamp even though such stamp 
has been affixed subsequently to the execution of the 
document. BninaiK Mad AS GorAB * Eaksasa. 
xas GotAL . 12 Bom, 208 

Koob Bebxe c Ecszas . 24W.B, 1S8 

Kau Chess Das t Kono Keisto Pal 

PC L R., 272 


STAMP ACT (XVIII OP I860) -co» ?<*»"* 

2 — Power to rtetirt «**«* 

dewe nmlatnped note on payment of penalty.— 
Under a. 23 Of Art XY1II of 1569, • Court ha* bo 
power to adroit la evidence an unstamped prom usury 
note (payable cn demand or otherwise) upon the pay 
meutof tho stamp duty and the penalty laid down 
iu • 20 of that Art Doxassai Katas« r LW- 
iiadji Hobvasji . . 7 Bom., O. C„ 180 

3 . Promise to pay money and 

grain — Promissory aof* —A document which con 
talus a promise to pay money and a certain quantity 
of gram Is not a promissory note for the purpo se ot 
the Oeucral Stamp Art, 18C3, a 26 MCTTC Carm 
. Umur Cnrrri . . 1. 1*. B-, 4 Mail, 296 

4. - Promissory nalt—AdmU 

tibildt tn end met —In a suit brought on the fol- 
lowing document, dated 2Sth October ISoa 
“ Whereat I, defendant, have borrowed {Ilf 00 from 
yon without intercat without a bond hence I cbclsn; 
that I shall repay, on or before 15th Falgm “ e 
whole amount u one sum and take back this c “““ 
should 1 fail to repay the amount In question on tbe 
above date, I will pay intercat oa the aame,’ —»* *** 
objected that, tbe document being unstamped under 
a 3, Art X of 1352, tho Stamp Art In forceat the 
date of its execution, it was Inadmissible In evidence, 
and It was contended for tbe plaintiff that it was an 
tnusible on payment of the penalty Tbe Judge 
applied * 28, Act X\ II of 18C9, and held be had no 
power to receive It on payment of the penaitr 
field tbe Judge was bound to comply with Acl 
XVIII of 18C9 and wa> therefore right In refnsmg 
to receive tbe document Held also ^edoon"® 
was a promissory note within s 23 Act XvIJloi 

1869 Kasdah Misseb r CnArTEBBATI 

[13 B. L. K-. Ap., 33 


5 Promissory note — 

enney oftlamp —The following document bearing 
a one-anna stamp, was admitted by the Court o 
first instance and accepted by the lower App«“« 
Court as bearing a sufficient stamp “ 11} dear sis' 
If — Be it known that E750 oa account of tbe fonoer 
note of hand and R2i5 of to-day’* date amounting 
in aQ to E975, are due to you by me I promise “ 
pay yon this s im in two months I am alrto«y 
negotiating for a loan from another place t 
assured no harm will come to your money, J® 
your satisfaction and security thts note of han 
given to you Keep this as a voucher and cons « 
the former note of do use At the time ofpay® 
this note is to to be returned to me if 
tbe document was a promissory note, slid shou w™ 
borne a stamp of 12 annas. Tbe deficiency 
stamp could not has e been supplied when the 
ment was offered In evidence M ASBCh 
iFrixnAECxsTSSA Bxagsr 7 N. "« 


Hamp~Adm.,..lil,l V .. te.dtnet on 
penalty — A promissory note upon a one aon» • * 

dated in August 1870 provided for tbe repay 
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STAMP ACT (XVIII OP 13QB)-tontinued. 

o£ the amount mentioned in it ou or before tbe 12tli 
July 1871. In a suit upon tbe promissory note, — 
JTelrf'tbfit it was not receivable in evidence upon 
payment of a penalty. Chinna Peeevial Xaicker 
r. Annamvial . . • .7 Mad., 381 

1. S. 29 — Prosecution by Collector — 

Intention to erode payment of stamp duty. — A 
Magistrate is bound, for the purpose of ascertaining 
whether any and what penalty should be imposed, to 
consider whether a person prosecuted under s. 20, Act 
XVIII of I860, had auy intention to defraud by 
trading payment of stamp duty. Empress r. 
Dwarkanath CnowDnur I. In B., 2 Calc., 399 

2. Intention to evade payment 

of duty — Donor and donee of deed of gift . — .Intention 
to evade payment of stamp duty is not an essential 
ineicdient in tbe offence described in s 29 of Act 
XVIII of 1809. Held that tbe donor under a deed 
insufficiently stamped was pioperly convicted, but 
tint the donee had committed no offence under the 
section Anonymous . . 6 Mad., Ap., 5 

— bs. 34 and 41 and sch. II, arts. 6 

and 20 — Collateral instrument — Policy of Insur- 
ance — Assignment and re-transfer by endorsement. 
— A policy of insurance bore three endorsements • 
the first, an assignment of all the tight, title, and 
interest of the assured to the P Bank ; the second, 
a retransfer from the P Bank to the assured, all 
claims having been satisfied) the third, an assign- 
ment by the assuicd similar to the first assignment 
to Messrs. BUSS; Co. Held by Markey and 
AlKS LIE, JJ, that tbe first and third endorsements 
were liable, as collateral instruments under sell. II, 
art. 20, of the General Stamp Act, to a stamp 
of one rupee, and that the second endorsement was 
not chargeable with stamp duty. Held by Game, 
C.J., that none of tlie endorsements were charge- 
able with duty. Is tee matter op Thompson's 
Policy . . . Hi. K., 3 Calc., 347 

88. ZQ-4.0- Promissory note , — Evi- 
dence . — A promissory note, not payable on demand, 
executed on unstamped paper, was brought to a Col- 
lector, under s. 39 of Act XVIII of 18G9, for 
adjudication as to tlio proper stamp, who, upon the 
payments provided in that section hav ing been made, 
made the endorsement thereon provided in that sec- 
tion. Held that the irregulauty of the Collector in 
making such endorsement did not render such pro- 
missory note inadmissible in evidence. Geidhabi 
Das v. .Tagan Bath . I. L. B., 3 AH., 115 

s. 43. 

See Collector . I. L, B., 2 All., 806 


See Magistrate, Jurisdiction op — Spe- 
cial Acts— Stamt Act, 1869. 

[I. L. B., 3 Calc., 622 


1 . Bch. I and sch. II, art. 11— 

Bond for payment- of money . — The plaintiffs drafted 
tho following lefctei, dated 5tb June 1871, and sent 
it to the defendant for signature : " I have this day 
sold to you 600 to 700 cases of first quality of hogs’ 
lord of my manufacture and mark, at B13 per case 
of eight tins of ten seers each, or two bazar maunds 


STAMP ACT (XVIII OP 18Q9)~corMr.uei. 
nett, as usual, delivery to be given and taken in all 
twelve months, ns it is prepared, by instalments of 
forty to sixty eases at a time from my mannfactoiy, 
commencing from this day. Cash on delivery of 
each lot. I engage not to sell any hogs’ lard to any' 
party besides yourselv es, nor to make any shipments 
during the term of this contract without first obtain- 
ing your consent in writing, or I will render mysolf 
liaole to yourselves to a penalty of 115,000 by- way of 
liquidated damages, without prejudice to your other 
rights. Should I fail to deliver the hogs’ lard to you 
according to this contract, and should you fail to 
take dcliv ery in any mouth of any of the instalments 
of hogs’ lard when ready and after I have given you 
notice in writing, yon must render yourselves simi-' 
larly liable to a penalty of h5,0Q0 as and by way of 
liquidated damages.” This letter was signed by the 
defendant, and, ns the plaintiffs alleged, formed the 
contract between them. The letter boro a stamp of 
one anna. In an action for a bieach of tbe contract, 
it was tendered in evidence by tbe plaintiffs, and ob- 
jection was taken to it that it was insufficiently 
stamped, and that it l eqnired an ad valorem stamp as 
being a bond for the payment of money under Act 
XVIII of 18C9, sch. I. Held it was a docu- 
ment which required an 8-anna stamp only under 
art. 11 of sch. 11 of the Act, and the document was 
admitted on payment of the stamp and penalty. 
Bobert and C'hareiol t. Shircore 

[7 B. L. B., 510 

2. Letter assigning chose 

in action out of British India. — A letter by which a 
chose in action (a debt) was equitably assigned does 
not require a stamp wheic the chose in action is not 
in British India at the time of the assignment. 
Megji Hansbaj t. Ramji Joita 

[8 Bom., O. C„ 189 

L art. 15 — Conveyance — 

Shares in public company — “Amount.” — Xo ad- 
valorem stamp duty is payable under Act XVIII of 
3859 upon a conveyance where the consideration con- 
sists of shares in a public company made ov er to tho 
vendor. Tbe word “amount” in art. 15, seh. I of 
that Act, s ; gmfies the sum total, or amount of 
money, forming the consideration, and the words 
“ or secured ” apply only to cases of mortgages and 
the like, not to an out-and-out conveyance. In the 
matter of Poet Canning Land Comfant 

[18 W. B„ 208 

2. — — Conveyance — Indem- 

nity bond . — Where a document, purporting to he a 
conveyance, and for only one consideration, contains . 
words which merely express, though very informally, 
the usual covenants for title w Inch cv cry properly- 
drawn English conveyance contains, those words can- 
not be considered as constituting an indemnity bond, 
so as to render the document liable to stamp duty as 
an indemnity bond in addition to tbe stamp duty- to 
which it is liable as a conveyance. Anonymous 

[L L. B., 1 Mad., 133 

1. sell. II, art. 5 — Adjustment of 

account.— An adjustment of account is not admissible 
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STAMP ACT (XVIII OP 1809 )— continued 
1 1 evidence nnlcis rt&mped with a one-anna stamp. 
Tunn Chtrw Xeshv r Above Eobomas 

[2CLK., 348 

2. Ealanee of r«n» *g 

account — In a running account a balance brought 
forward from the dose cf a pres on* year U not to 
be considered a new balance requiring a fresh stamp 
Art XV III of 18G9 ech.ll art 6 presiding f r one 
stamp only to be affixed in inch a case Ikdra 
C ha'd As'wal t IvAIEF Do = Muter 

[24 W B , 439 

ntmoramh e 


latone ng an account On the “th October 16 i 
the book conta ning the aeeonnti between the plain 
tiff and defendant kept hy the pU ntiff was examined 
by tbe part c* and a balance was strnik in the pis n 
t 3 a favour which was orally approved and adm tted 
by the defendant. In a an t by tbe plaintiff for tbe 
amount of th a balance on the baa ■ of the account 
book —Held that the entry of th balance struck 
not being t gned by the defendant was cot a note or 
memorandum of the kind mentioned in art 5 eel II 
cf ActXVIU of 1809 nndd d nottheref rereqn re to 
he atamped Mud Bav r Rau Pna«Ai* 

[I L. E, 2 AIL, 811 

4 — Hath c\\lta— Balance 

of account/ — \ hath cli tta drawn up by only one of 
two part cs to a monev trauaact on and purporting 
to represent the balance of account* between them 
but not assented to in any way by tbe other party is 
not such a document as is contemplated by art 5 
*ch II of the General Stamp Act and docs not 
require to be atamped Kooxjo Hours Doss r 
Kbisbsa Chtjxdeb suaha 25 WE., 381 

5 Stamp on entry tn iatl 
chitta — lVhen an account in a Latb-eh tta has two 
ndcs to it tbe one beaded amount advanced and 
the ctber beaded amount -reave l and the amount 
actually due on such account vanes from t me to 
«.me and depend, upon the rclat on of the amount 
advanced to the amount received and the s gnnture 
or seal of the borrower s afficd to cacl entry sfcow- 
mg an advance snch an ci try s not a mite or memo- 
randum whereby any d It ■> acknowledged tv be due 
and lines not Tequ re a stamp tinder art 6 ecb II of 
Act XVIII of 18© Bsojeeder Coohab r Beo- 
VOBOTE CnOWBHIUM 

[L I*. E, 4 Calc, 885 3 C L. B., 620 
rsoro Gowsd «5baba v Goixck Cnrrtra 
I L E, 9 Calc, 127 




STAMP ACT (XVm OF 1889)~ce«I aid 
MirrrB of Act XVIII of 1809 ash OF fHH 
Uj-cotewakifd Service Base 

[I It B, 4 Calc , 829 3 C L. E-, 887 

1 art U — Agreement fe n 

muutrale pleader for it* terneei — Where a 
is to receive a remuneration under a special agreement 
contained m hia vaknlatnamo, or In a separate uo 
cument tbe document containing the agreement 
mu t bear a atamp of adequate value. 

Lall® Btoree Pees nan 3 Agra, -w 


— nnde 14— Jjrefnen 


art 6 and art. 11 . 

See Armun Cobbt- 1 Ertcrto* or 
ADRISSIOY OF VVIDESn AMIITTED Or 
REJECTED BV COCST EEIOW— UsEnurm 
Doccutrra L I. Ih, 4 Calc, 213 
art. 7— Boat memorandum— 
Sect pt . — A bank meow randum inform no one cf 

“‘‘j * I-twx. and has bee. ere I tcd*to 
£ It “V" 5 ! h* he at *mp<d under 

rt. 7 ach. II of Act XVIII of IS© Is ral 


—Bond — When an Instrument consisted of two part*, 
the first containing a promise) to repay with interest * 
sum of It 12 8-0 and the second a further promise » 
give a quantity of grain,— BeM that, as an sgret 
rnent the instrument required a stamp of 8 ant»s 
under a 14 of Act XVIII c-f lS(»Bnd*ch.II art. HI 
but that as a simple moi ey bond, it was prop" 1 / 
atamped with » atamp of 3 annas and that if the pu* 
misce abandoned his claim for grain he could recover 
npon it the principal sum advanced with interns' 

CRWVAJI r KAWC I L B, 4 Som- 10 

3 — Bond— Agree men! 

aith covenant found »7 tn damage ! — An instruinen 
containing a covenant to do a part enlar art 
breach of which is to be compensated in dama£« » 
not a bond and rcqnirei an 8 anna 
Kemedici on inch an inetrnment and on * wna a 
ensaed Gisborne A Co e Scbal DoWBt 

[L L. It, 8 Calc , 284 lOCIaRi- 10 

4 — and *oh I, art ® _ 

Bcudt/or performance of contra cte of P*M i* 
—A contract taken by tbe Department of 
Works for tbe execution of works falls within ***** 
seb II Act XM1I of 186' and must 
a atamp of 8 annas Where a contractor’* an ** 
give bonds for the performance bv him of bis a* 
ment the bonds are chargeable with duty 
art. 5 srb I A’co’itjiocs 13 W B.,3 

6 — Agreement — \ I"* 

script to a document contained a stipulation that I 
defendant skoulJ return two promissory notes “I, 
s.ted with him wheu a certain house was g von n • 
Is 1 m la pood order Held that tbo document ^ 
qmred a stamp of 8 onoas under Act XVH* 
18© sob II art 11 Jfoittili v JlmsHPo^ 
XURAMCHATO I. Tj, B, 4 Born , • 5 - 

o Receipt fer money 

tlpulahng payment of intend —A* intra®*™ 
which ucknowlf Wd receipt of a sum of money* 
provided for the payment of interest at a 
rate per moiecm was held to be an agrecmei *»*“.* 
within Act XVIII of 1SGJ ech II * rt .iX 

1 BBSIER r P AM lvAEFA GnO'E 23 W I“* 


fender Repair, 

attorney executed under tbe provisions « •- ' » 
(a) of the registration Art of 1871 Act “ 
lb 1) a stamp of 8 annas is «uff cicot under .VciII 
sch. II of the General Stamp Art 
of 18©) Is be KEStur Kasisatb 0 Eo m - 
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STAMP ACT (XVIII OP 1869)— concluded. 

art. 15 — Schedule appended 

to deed of sale — Collateral instrument, — A schedule 
appended to a deed of sale does not require to he 
stamped under the provisions of Act XVIII of 1809. 
Anonymous ... 8 Mad., Ap., 30 

1. - - art. 32 — Power-of-atforney. 

— An instrument authorizing a person to receive on 
behalf of another such sums ns should become due 
in the course of the execution of n certain work is 
not an assignment of money, hut a power-of-attor- 
nev, and is covered by a stamp of RS, whatever may 
he the amouut recoverable under it. BnAGYANDAS 
Kisrordas v . ABccr. Hbsein Mahomed Ali 

[1. B. B., 3 Bom,, 49 


STAMP ACT (I OP 1879)-co»/tWrf. 

_ 1 . Hands stamped toiffi adhe~ 

sire stamps — Admissibility in evidence — “Duly 
stamped.”— The words “ duly stamped” in s. 3 of the 
Stamp Act signify “stamped or written upon paper 
hearing an impressed stamp.” G] seop.se k, Co. r. 
Sural Bower 

(I. B. R„ 8 Calc., 284 : 10 C. B. R., 219- 

2. — — BUb 8. (4)— Bond- 

Promissory note. — IVherean instrument bearing date 
the 24th September 1SS1. stamped with an adhesive 
stamp of 1 anna, and attested, recited that an account 
was made up of the principal and interest due on a 
former bond executed by the defendant to the plain- 
tiff, and that a cortnin 8um was found due at the 


2. Vakalatnam a . — A 

vaknlatnama authorizing a pleader to receive, dntiug 
the course of a suit which he has been empowered 
to conduct, money or documents receivable by his 
client in the ordinary course of such suit or in con- 
sequence of the order or decree of the Court in 
swell suit, does not require a stamp under Act XVIII 
of 1SG0. Anonymous . I. Ii. R., 3 Calc., 707 

S. C. In the matter or Act XXIII or 1869 

[3 C. B. R., 13 

art. 38 — Instrument of trans- 
fer.— The accused was prosecuted under Act XVIII 
of 1S69, s. 29, for executing a document on 
insufficiently stamped paper. Tlio document recited 
that, “ whereas A and II have sold to me 2 cumins 
3 cowries of land under a kobala, dated the 9th of 
.Tt-yt I2S3. iu lieu of a consideration of RG95, and 
whereas I have returned to the vendors in all 4 cot- 
tahs of land worth about 11 2o, and whereas iu lieu 
of the said land tho said vendors have given me 4 


date of the instrument, the defendant promising to 
pay interest at a certain rate on the sum thus found 
due and pay the principal on demand. — Held that 
tho instrument was a bond within the definition 
given in Act I of 1879, and should be stamped 
accordingly. Balkbisuna Tbimbak r. Govikd 
Panp Naik . . LB. R., 8 Bom., 297 

3. — Ayreement — P o nd — 

Loan of yrain in consideration of repay iny a laryer 
measure of yrain. — An attested instrument, iu which 
the obligor states that he borrowed a certain quantity 
of grain from the obligee and agreed to repay it at a 
future time in greater quantity, is a bond within the 
meaning of s. 3 (4) (&) of Act I of 1679, although 
the instrument is silent as to the moDey value of the 
grain. Where the value of such an instrument was 
ascertained to he less than H10, it was held to he 
properly stamped as a bond with a stamp of 2 annas. 
Maqaxpas Keemchand r. Ramchandra Hibaji 

[I. B. R., 7 Bom., 137 


eottahs of zerait land held by them, now I or my iieirs ; 
.shall have no objection or contest whatever in regard 1 
to the mutual exchange of lands between the ven- ^ 
dors and me, the purchaser ; hence I have executed j 
this chitti by way of conveyance or deed of exchange j 
which may be of service when required.’’ This j 
document bore a stamp of 8 annas, and it was | 
executed only by tho accused and presented by him ! 


4. - - - Pond. — A executed a 

document, by which he promised to pay on demand 
RIG to P. The writer of the document signed the 
document as writer, for the purpose of attesting 
A’s signature. Held that the document was liable 
to stamp duty as a bond. Retebence under Stamp 
Act, s. 40 . . I. B. R., 10 Mad., 158 


for registration. Held that the document was an 
instrument of transfer within the meaning of art. 83, 
seh. II, Act XVIII c£ 3SC9. Empress v. 
D \v ark an at it Chowderi . I. B. R., 2 Calc,, 399 

STAMP ACT (I OP 1879). 

: — s. 2, cl. 13 — Specified property . — An 

agreement was made between certain persons to 
transfer the future surplus profits of their respective 
trades to a trustee, in order that the trustee should 
hold tho fund so to he created on certaiu trusts 
declared in the agreement. Held that the fund 
intended to bo created under the agreement was not 
“ specified property ” within the meaning of s. 2, 
cl. 13, of the Stamp Act. Reference under Stamp 
Act, s. 46 . • . IRS,, 11 Mad., 216 

s. 3. 

See Promissory Notes, Form op, 

[L B. R„ 16 Mad., 283 


| 5. — - Pond — Contract for 

■ personal service. — The defendant signed an agree- 
ment iu England with a Railway Company whereby 
he contracted to serve the Company exclusively for 
four years in India under a penalty of £100. The 
defendant, having come to India at tho expense of tho 
Company and served it for two years, left its service 
for that of another employer, alleging that he had not 
been fairly treated by a locomotive snperintendent. 
Held that tho instrument executed by the defendant 
was an agreement merely and did not require to be 
Btamped as a bond. Madras Railway Co. r. Ru t 
[I. B. R., 14 Mad., 18 

6. - - - Pond. — P executed a 

document, by which he promised to pay on demand 
B10-12-0 with interest to S P. The writer of the 
document and some others signed the document as 
witnesses. Held that the document was a bond and 
liable to stamp duty as such. Reference under 
I Stamp Act, s. 49 . I. B. R., 13 Mad., 147 
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STAMP ACT (I OP 1878)— 

•j - Sk-tla «» He na«M of 

Me debtor but i» </« Aaadmfiay cf another— 

Ecm,l—Ael wjtrttdjmttt -A kfcsta m the name of 
a debtor acknowledging the receipt of the amount sa- 
vored anl bearing the signature of the writer of the 
khata as wntsr of it merely, hid to be an ac- 
kuowledgnunt only, and Dot a toed, within the 
meaning if a. 3 sub a. 4 (k), of the Sump Art (I , 
of 1S'0| DuiiBH \ ASMiXl C. PIBHA-X JAJUI. | 

[L I j. It, 14 Bom, 511 , 

g ■ mud b 01 — At* | 

k»o«ltdome*t cj debt «• ^nti*o—Atlertat<on by 
tri —Document* which are in form ac- 
knowledgment* only are not converted iato bonds, as 
defined in ■ 3, rib-s 4 ()). of the Stamp Act (I of 
1879), merely became they ccr.ta a memoranda aa to 
the rate of Interest at which the lean u cade and are 
attested by witnesses. 2>o document can be a bond 
within the above section, unices it u one which by 
itself create* an obligation to pay the money Hina 
J,*X SlllClB C QCEES EuTBESS 

If I* B, 22 Calc., 767 

- Band— Pro* 


note— Atleetahan by im/»e»* —A doenmeut by which 
the eiecutant promiicd to pay to the person named 
therein a certain in of money on a certain date with 
isteieat n not ‘ atteited by a witness" within the 
meann g of cl (t) of mb a 4 of a 3 of Act 1 of 1879, 
merely by reason of it* bearing on the face of it 
a *tatement by the scribe of the document, that the 
document »« correct and wa» written by his pen 
Ramises rsnia hriur Act, a. 49 

(I. I,. H, 17 AIL, 211 


10 - 


- and sch. I, art. 5 


— Coart Fee* Art, ick II, art 1 (b) — Petition to 
mtbdran tail— Ayreemeat— Bond — A pet l two, 
tfamped a* an agreement, having been presented to a 
District Court by the parties to a suit, informing 
the Court that they had entered into an agreement, 
wherehv, lafrralid thedefcndantwastouniLtodeliver 
to the plaintiff certain wood, and reqneatmg that the 
amt might be removed from the file, the District 
Judge impounded it, levied a mm for insufficient 
stamp duty and a pcnaltv, ou the ground that it wa* a 
bond, and forwarded it to the Collector Upon a re- 
ference made bvthe Board of Revenue at the instance 
of the Collector, — II eld that the instrument was not 
a bond, but a petition to the Court, requiring a Court 
fee stamp Rrresiscs cm I* Siaur Act, 1879 

II. L. R, 8 Mad., 15 

U. and sch I, art. 11 

—Bremuiory nott— Bond— Impreued label— Im- 
pruud tUrt—Enlt 3 (a) of Ike Eat e, of Gorer*. 
«c>^ o/ SSIJliWr, ISSf-By adocn 

ment dated 8th March I3i2, which purported to he a 
Promissory note atte*ted by three witnewe. and 
written ou an impremed Ubel of fi annas, A promised 
to pay B before a certain date R133 Held that the 
document was a bond and mn«t be treated as un- 
• ' OT ‘b - purpose, °f a 34 of the Stamp Krt, 
By a document, dated 33-d June D89, 
stamped wuh an adhesive rtamp of 1 anna, purporting 
to be a prom awry note atteited by tsr 0 witnesses, ,1 


STAMP ACT a OP 1878)-«*ft»«* 

pUTt.ifJ to pay RW to Bor c-der.ondcasnil.Bc^ 

that the document wa» not a bond, hu. a promissory 

in ■ and Bttb-s (13)— 

Boad-ilor1 3 a 3 e— Stamp Art, Ii79, ** 

^1 /, aru 13, * I —A grower of. sugarcane 
a deed whereby he bo-mwed * * f T* .V 

' earnest money” and coveuanvd to tM-r" 
lender on a certain date 31 maands of rib (nnrrmuxi 
sugar) upon which Le wa. to receive a pro • ‘ « 

9 anna* per maund over and above a price to bo that- 
after fixed at a meeting of grower*. He »«“>“ 
countnted aa followa i “ If the supply of the 
rab be less than the fixed quant.’ v, and the meucy 
a‘Ul rema.ns dne, then the aaid money thus due, 
including the rrofi's, *hall be raid at the rate of 
RI per maund, that in case of my no- »npp*r j * 
therabat all cr .el'rag it at some other place, 1«U 
iwy the whole amount at once, including the *a 
promts. ’ Ai cbUite-al aeruntv, he bypctbcta-cd 
produce of a held of sugarcane, the value of “ 
was not stated- Held by the FnU Bench that he 
instrument r ** a “ mortpvre-dced *‘ Uu ? “t 
meaning of • 3, sub-s. M3), and art. 4* <J) of * 
the Stamp Act (I of 1879) He’d by STiritr, CJ, 
STAAIOBT, J , and l!S0DHCa«T. J„ that U wa. al» a 
- bond ” snthin the meaning of * 3, *nb4«4 (*! 
art 13 of sch I and with reference to the (mww 
of • 7 wa* chargeable wi h »Ump daty w^ly aa a 
bond under art 13. the eoataet being a 
11,’d by the Full Bench that the proper «Ump d«V 
payable on the instrument » as four annas. J 

MTXST, CJ , a^d STU11GHT, J . that m eaamitm* 
the stamp-duty payable on the inrtrouncnt, i me 
amount stipulated to be paid by way “ . 

case of breach of the covenant to deliver the 
must be taken into account. Eefereaee hr 11 V 
' Aercaae, A-ir.B,/. i R , 2 A!U 
and Gtebont v. tabol Beirn, /. L. B„ 8 Cate-, W 
referred to by t-raxiQBT, J. Her brranT, CJ-, 
tor the purpose of estimating the stamp duty, 

1 amount secured by the instrument wa* B-J. “ 
amount borrowed, piu* Ell 3, the amount to b« P* 
to the borrower on the 21 maund* i at 0 *jf**J** 
I maund, and that the td£tt,inal profit, «-«■• tee P r ‘ _ 
j nveil at the meeting cf prow era, Eot , rl ?F i _ 
asce rta.nab le at the time of eafcnt-on, fell withm 
pnmaioca of %. 2C o£ the stamp Act, and eonU n« 
. have the effect of adding to the rtamp duty ^* 

' OX.DTHLD, J, that the amount secured or bmitea. 
b« ultimately recoverable under the instrument, 

R23, the amnunt boTMweJ. pin* *be 

rtcove-ahle at Bl per maund, in the event ot m 
lorrower'a non-delivery of the 21 mannas, 
•tamp-slaty was payable on this amount 

the xiarira or Qsrtai Secqk „ ,,, 

[I. I,. B-, 0 AIL. 585 

13. and 8. 23— Be*d-“ 

laierett —A bond for a loan of KlOO stipulated that 
the obligor should “ pay twice the amount, lncIn - * 
HXOO for interest, totU P2CM, m eight years from 
1301 to 1308, according to fasts given »o «» 
schedule ” Held that the amount secured t>y 
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STAMP ACT (I OF 1879) — continued. 
bond nas £1210, and tbe bond ronst bo stamped 
accordingly. S. 2d of the Stamp Act (I of 1870) did 
not apply to tlio instrument. Sambhu Chandra 
Bepaki v. Kin sirs a Char an Bbpari 

[I. L.B.28 Calc., 179 

14. . and sell. I, art. 18 

— Hand— Attestation.— A company agreed to pay 
£220,000 in live instalments for the cost of construct- 
ing n railway, on tbe terms, among others, that 
debentures on the railway should he handed over to 
the company on each payment being made, and that, 
in the event of the other party failing to perform 
Ills liabilities as to the construction of the rail u ay, 
the company should be entitled to sell the debentures, 
and also to recover damages, and also to discontinue 
payments of tlio above instalments. It was also 
provided that the company should be at liberty to 
retain £*10,000 ns compensation for risk, expenses, etc. 
Tbe agreement vvas sealed with the seal of the 
company in the presence of two Directors and the 
Secretary . Held that the instrument was liable to 
stamp duty as a bond for £220,000 under Act I of 
1879. Reference under Stamp Act, s. 46. 

[I. L. R„ IB Mad., 183 

S, 3, sllb-s. (6 ) — Order for pay- 
ment of money on a person not a tanker — The plain- 
tiff agreed to lend money to the defendant foi pay- 
ment of his trade debts, etc. In pursuance of the 
agreement, the defendant gave his creditors “ chits ” 
for certain sums. These “ cluts ” wore addiessod to 
the plaintiff, and requested him to pay the amounts 
mentioned therein, lie did so, and then sued for 
the amount advanced. It was contended by the 
defendant that the "chits,-” being cheques or bills 
of exchange, were inadmissible in the evidence, be- 
cause unstamped. The Court found that by the 
agreement the plaintiff was not constituted the 
defendant’s banker within the meaning of sub-s 6, 
s. 3 of the Stamp Act, IS7S. Held that the " chits ” 
•did not require a stamp. It atudad Rangiddas 
i-. VRIJBHUKHAN l'AHAMICRAM 

[I. X.. B., 17 Bom., 684 

1. — — s. 3, sub-s. (8)— Conveyance — 

Transfer ly trustee to cestui qtie trust — Melease — 
Where three executors of a will purported to convoy* 
by deed to one of them, in consideration of a sum of 
It 10, a house to w liich the latter w as entitled uuder 
the will, — Held that the deed, baling boon drawn 
in the form of a conveyance, was liable to stamp 
duty as such. Reference under Stamp Act, 1879 

[X. L. B., 7 Mad., 350 

2. — — and sub ss. (11) and 

(19) — Heed of family arrangement.— By a deed of 
family arrangement, one brother conveyed a per- 
"Uimnh and the sum of two-and-a-lialf lakhs of 
liipces to a younger brother, on condition that the 
latter should release certain family property on 
which he had claims. Held that the deed was neither 
a eouv cyance or a settlement, nor an instrument of 
partition, within the meaning of Act 1 of 1879 In 
THE MATTEB OP THE MAHARAJAH OP DURBHUNGAH 

£X L. B., 7 Calc., 21 


STAMP ACT (I OF 187 9)-continued. 

3, Comeyance— Transfer 

of land in pursuance of compromise . — A transfer 
of _ land, in pursuance of a compromise of a widow’s 
suit for maintenance, is a corn cyance, and must ho 
stamped accordingly. Reference under Stamp 

Act, s. 46 . . . I. D . B., 21 Mad., 422 

♦ 

I. - s. 3, sub-s. (10) — Unduly stamped 

— Mute 5 (e) of the Government of India, 3rd- 
Hatch 1SS2 (attestations of plain sheets sul/oined 
to stamped documents), ultra circa. — Of the rules 
dated 3rd March 3882, issued bv the Gov eruor-General 
in Council, undoi ss. 9, 15, 17, 32, 51, and 56 of 
the Stamp Act, 1879. rule 5 (e) requires that the 
part of an instrnmeut which is written on plain 
sheets of paper attached to the stamped paper must 
be attested by the pirties executing, and by the 
witnesses to the document. Held by Keenan, 
Mtjitusami Aw ah, and Brandt, AX. (Turner, C.J., 
dissenting), that the rule is ultra ares and inopera- 
tive for the purpose of declaring .in instrument, 
written contrary to the provisions thereof, unduly 
stamped within the meaning of s. 3 (10) of the 
Act. Per Turner, C.J.— An instrument not written 
j in accordance with the directions in rule 5 (c) is not 
duly stamped. Reference under Stamp Act, 
1S79 .... X. L. B., 8 Mad , 532 

2 — Huly stamped— Docu- 

ment issued ivithout endorsement required by rules 
passed and published under ss. 55 and 57. — The 
omission of a stamp vendor to endorse on a stamped 
paper the particulars required by rule (9) of the 
revised rules published under ss 55 and 57 of the' 
Indian Stamp Act, 1S79, by the Goveiument of 
Madras, with the .approval of the Governor-General 
m Council, does not render a document “ not duly 
stamped” within the meaning of s. 3 (10) of the 
Stamp Act, 1879. Reference under Stamp Act, 
s.4G . . . . I. X,. B., 11 Mad., 377 

3. Instrument professing 

to effect a partition ultra vires of the executants — 
Instrument of partition — Persons incorrectly pur- 
porting to be co-owners of certain property agreed to 
divide it in' severalty by written documents. Held 
that the arrangement fell within the delinition of 
“ instrument of partition” in the Stamp Act, 1879. 
Reference under Stamp Act, 1S79 

[X L. E., 12 Mad., 198 

4. Instruments " duly 

stamped ” — Mule 5 (b) of the rules made ly the 
Governor-General in Council under Notification 
No. 12SS of 3rd March 1SS2 — The absence of the 
certificate required by rale 5 (4) of the rules, 
dated 3rd March 18S2. issued by the Governor- 
General in Council, under ss. 9, 15, 17, 32, 51, and 
56 of the Stamp Act (I of 1879), does not make the 
document in question not “duly stamped” within 
the intention of the Stamp Act. Queen-Empress t. 
Trahakya Hath Baii ad I. L. K., 18 Calc., 39 

5. Promissory note not 

chargeable Kith duty of 6, 10, or 12 annas — Such 
promissory note tcrillen on impressed sheet of 
proper value bearing the tcord "hundi” ~ Note 
duly stamped — Mules ly Governor-General »» 
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STAMP ACT (1 OP 1878)— eo»fia««f 

Could tiler • 9 <■/ del- fiotifieat.on 

L 12SS o, 3rl March U9». rule, 3.4, «-*£< 

Seat, ou \j 2«5 oj lit Veeemler ISSi. ruU 6J 
-Tlu. .ffirt of Noti'ieatmn No 2-M of the Is’ 
December IS 5 '-' amending Uu. rules made by the 
Umemorf.cn w Conned under s. 9 of the Stamp 
Aet (I f 1879) And published m Notification 
No l>Sof the irl March 1382, it n't to rrohd.t 
all prom ssory rote, except those chargeable wilU a 
duty of C 10. or 12 sunns being written on >®P r ”»™ 
sheets bearing the word “ hnndi A ml e which 
says that certain promlsso-y notes .hstl be written o 
impressed sheets bearing the word hmdi cannot 
ne* interpreted as enacting that other pnmissory 
notes shall not be written on impressed raper of the 
proper mine if it happens to bear the word " hundi 
A promissory rote for au amount not rxcccdin,. 
K200 payable otherwise than on d fin and, but not 
more than one year after dale and rn[ninng a stamp 
of two annas is dnlv stamped if .written o i an im 
pressed sheet of the s nine of two arms, tl ongh that 
impressed shot tears the »<rl “hundi” I; AI> ® A 
Bai I. N Atilt It m I. L. B , 13 AIL, 68 

6 ami 8. 34-Ba/es 4 

aid 6 of rttlci made uteri ■» of the {•tump Aet— 
Fromutory note— Hmdi /tamp — In a suit on a 
promissory i ote f r Hi 300 which was eaecnted on 
au impressed sheet tearing an impressed stamp 
with the worl ‘hundi ’ at the top and the words 
three rupees ” at the bottom of the impression,— i 
JT.M I list, with reference to rules i aid C of the 


STAMP ACT (I OF lB79>-«»(.«.crf 
3 and s. 29. acdech-Iy 

art! 37-Ja»fr««e»f of parUUou-CompeMio* 
cf ralue of property -Held tliat the word. “the 
final order" used in the definition ct an “ Initromrot 
of partition " In Aet I of 1879 mean sol the order 

antheming a partition to proceed, but the * «** P*^J 
after the partiti u has been made decline,, the 
carton, augments of bnl At*V that the ' **“3 
duty chargeable nndey that Act on an 
partition Is chargeable in respect of the entire pm^y 
lon-bt to be divided, and cot merely in rripcet of 
that portion of U allotted to the »FP«w*nt f*r 
tax. * Also that, for the purpose, of thst Art. 

ars ssca as jrars 

oVbe“*ck“\ AC t ‘ 1870 . All. 681 

a — and b. 29 («H‘ 

-‘—eat of partition -Threo out of seven brothers. 


. .. ii/ie» —Threo ontoi sescu — : 
constituting an undivided Hindu family , »«<*»“ 
documents whereby each acknowledged the rf ”’P _ 
certain property made over to him a „ d 
of family property having been 
acknowledged fcimself liable fer one-sevetM « “® 
debts of t£ family One of the document. 
a clause to the effect that the «*«**»■ 
further claim to property of the . *L 

that the documents should be stamped 
men’s of partition, each member paying Artorta* 
*- the share taken by him under the p»rtitt« 


three rupees ” at the bottom of the imprrssion,— , to the share taken by him under ‘ F 
Beld that, with reference to rules 4 ai d C of the PmtnCC r«l>EE bTAMP ACT, - - Mod _, led 

tales made under s. 9 of the Stamp Act ami dated P* 1 

3rd March 1832 and the Id December 13«», the "* 

instrument was ' duly stomped ” ns to the amount 
of duty, nnd w*s admusible in evid.nce llASK 
or M Annas c SuBnA&ATAVO 


L a 3, BUb.B.(ll)— Partition deed — 

Lett of ditided properly— dyrermrml to dir, dr ou'- 
etauduyt — Inadocnmtnt sigued by the members of 
a Hindu family and attested hv witnesses, which 


L . 3, «ub-,. < 

” mortyay Trait] er of 1‘ rope tty Aft i* 

, c — Tor the purpose of ascertaining whut 

[Licit, 14 Mad., 32 duty " P»> Mt vn »° Sf'thl taltrturt 1 * » 

mortgage, it is necessary to sec if th® . „ 

a mortgage ms definfd in the Stamp Act. . _ £ __ 
defined in the Transfer of Property Act. 

1 . Ilnrou S !?E*b ‘S»CO», «« 

4C.‘W.N~ 631 


ku nr witnesses, whi 
ported to he au account or list of the share of o 
ini'inbir of the family iu the family property, it was 
recited that the parents of the family were to cnyov 
certain lands and that the outstanding debts should 
ha dn lied at a f it ore date Held that this docu- 
ment was not liable to stsmp duty as a partition deed 
FUecnENet rant* Stamp Act 1379 

II I* B- 7 Mad, 385 

2 — — Award of arbitrator! 

for rfiru.oa of family property— H nttea ayree 
oiesf to effect d i ritioa occordtuy ta He termi of 
the award Effect of — ilmiios of the propert / ta 
eeteralty — I*arti/io» deed — The co-aharers in an 
undivided Hindu family basing nndee a written 
instrument agreed to divide tlia family property 
according to the terms of the award pasted by the 
arbitrators. Held that the instrument was an 
agreement to divide the property in severalty and 
was therefore a partition deed within tho dihnition i 
01 a 3 of the General Stamp Art (1 of 1 
1879) lv ee \ u Ami HasushAI ' 

P !*• B, 18 Botn^ 677 | 


o . 2 fort any e — Joder,*'!* 

load — An agreement entrred into oy *hs *erret ^ 
of State and a salt contractor recited that 
tractor had deposited certain promiswry rl s«l 

the due fulfilment of the contract, and pro' ^ 
that the promissory notes should be «« _ 

the due fulfilment of tho contract mid 
agreement was a mortgage as defined by the *-t** B F 
•Art r.EFEKZ’ICS CITOKE STAMP 39 

3. Zr«f—2t»rl9*f , ~ 

< An instrument, therein described as a !«*» •. 
executed In eons.derotion of rue hundred And t««tJ 
rnpte* »nd it provided that the party P®7{ „ « »«• 
nm should remain m ^.session of «ffi»*** 
twelve years, but contained do provision Iiw fa 
merit of that snm or tor tho payment ot rent. . 
that the instrument was a usufructuary mortb S ' 

. ta- amron 3® 
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STAMP act (I OP 1879) continued. , 

^ s . 3, sub-s. (lo)—Fohci/ of 

insurance or ne ™ ora ? i *"' ^nlt^eoaiemplating \ 

Document on the fa* ™ i ocvme nt — A document ' 

necessity ofany other for ■ memorandum of n 

not being: a more rip or - tlic 611 m for ; 
proposed insurance, uan ic of the ship, tlio 

U^tte^snWra^'tbBTOin^^ for ^ j 

■voyage end the pn m-oduction, in conformity 
las-es being pad on 1 ? t£ic possession of the ( 

with certain lv punTOntccirg pajrncnt , 

usurers, and lastly, expro I P nnd winch, on 

o£ losses t contemplate the necessity 

the face of it, do . m0 re formal character 

of any other dm men^ f irc3 to bo stamped 

lnlnc passed to the nssxi e , i oI tho Stamp Act 

as a policy muiersnb-s (1&), 9-^ Certiti- 

(I of 1S79). 1* MAI1 il R .19 Bom.,‘130 
catt • 

and s. 25 -Policy of 

i-— S;;, 51 SS'. 

rand, Stamp ^ ' ru es of the Uncovc- 
ccrtideate Pc ndon E«nd is a life-policy 

wanted Service lam . g Ecn ^ ^ ftn amount not 
within S. 3 (*>) °f “ therefore chargeable with 

exceeding d Suc h an instrument is no» 

a duty of G annas, bi tUc stamp Act 

within the scope of • J ;» W g , G 

Kr.TFnrscB tinder *- - ^ x,’.K., 19 Calc., 499 


a 3 sub-s. (LD-Pcce>pt-^ tn °- 

is., f v&tgszi JKHS-S 
tss'fr m %s&*. | — iws» 

hi writing to the following effect: ^ has 
R22,” but adixed no sta P^ t ^ In(fiau stamp Act 

and convicted, unde. * 10 ceipt stamp to the 

(I 0*1870). ^^frevemingthe conviction) that 
memorandum. Sold (r *. pt To constitute a 

the memorandum was not a rcce j Stamp 

iiceipt w ithin the mcamngols. ^1^) ol^ cxpre 
Act, there must he »“ acUo lc 1 C mcre E tatcment 

or Implied, of therece.ptaul ^ Jj3B amb ' 

that money was recci 23 Bom., 54 , 

Harinaban • ' 

, B. 3, sub-s. 19 

legal or moral claim on r BeW therefore , 

he may desire o ma ^ t ural affection, a person , 
that where, ° “ dhcr E0U certain land, the i 

bestowed upon his S ( i„ty as a gift and not J 

d0CttmeU seUUmcut Be** _v*™*_* 


STAMP ACT (I OP 1879) continued. 

- s. 5. 

Povrrr.-or-ATToms-BT.^ 23 ^ 

s 6— Endorsement of consent of 

relatnc and co-sharer on deed o £ T ^“ 

Document completing tr f" s "^ 11 ttec c.,upeo stamp 
marked A was a docuine . p 0r fmg to convey 
paper executed hy S toon. V P „hsolutelv for 
to him certain immoveable P^P ^ ame dced o£ sa i e 
the consideration of R "'*; f ° tb 4 eutant, endorsed 
R> ii ic undivided nepi ' ^ yj 0 endorsement 

his consent, to the sale. IIel<i several instru- 

of consent nud the conveyam tlQn w ;thin flic 

nients employed to complete » ‘ „ £ ps79), 

contemplation of s. Cot ^ten on a 

and the consent ought to tad . c * £ ^ rupeC- R,- 
separate stamp papci of the . Bom., 281 

THU WATTERo r ^rAr^ . 3 * (4)> B ch.l, 

I gfisKKi’STs 

thereto a penalty of Ro,°0°, b => f ' is;9 s „ c h 
1 “ bond,” within tho meaning of Act 1 ot » 

1 instrument, if that danse were not b 

an agreement chargeable mAn c./., *«- 

stamo duty of 8 annas, A „^ c har"eahle, under 
sentins) that the instrnment " ^ char e ^ 

s. 7 of that Act, with the ClU c ?j._ That, 

on a bond for R ”‘ 0( {°; fc Act the peual’ clause in the 
for tho purposes of that Act, ti P te j y » 

instrnment should not bo regav 1 ausC s making 

bond, but simply as one of the sev ei-a cm 
up the cnti.e agreement, ^^^^‘"f S annas. 
only chargeable with a stamp 
ItEFEBEKor nr Boam) or Il p E ^ E Rij 2 All., 854 


as a 
Act, 1879 


BENCH - mo 

I. X,. B., 7 Mad., 348 

Settlement— G-ift--p 

An 'instrument ” “hc’srttlorond Ms licirs is 

created with remaindeitoJhejrttlor tbc ^ Act . 

RMEBENcn OOTEU STAireAcT, ^40^ Mad i 422 


c Contracts for seieral loans 

of* nee on a single 

pStatffi b a°^d°^ Execute S 
of°them. h They U |d im^hmd^emseiv^to wpay the 

instrument should^be 

distinct contracts, so as to fall within th t w bc 

8 . 7 of the Stamp Act (I of 18,9), anu ^ ^ Hn[ . 
stamped accordingly. Shabtoxn i Bom.. 47 

NAK ItAGNAK . • EXi.n-, 

„ Tiara. 2— Stamp duty— 

3. r> v nn instrument 

Lcase-Pottab— Mortgage .-* g ^ . Q tUe s mn 
which recited that A was > R j lfld taken a fresh 

o£ two lakhs of rupees, nnd thatAhna t a 

loan of 112,59,000 from B, years, at 

monzahs to the latter for at \ ided that, 

a yearly rental of III ,40,0 w. ^ sll0n ld he 

from tho rent of cad 1 5 ’ to 1? • so that in 

SSSS i HBtf rh JS 5 
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STAMP ACT (I OF 1878)— eoafiaaed 
in pcttaha. On the quea ion what the proper 
amcant of atamp duly leriab'e « the document— 
ffeld that, though the intended to be 

effected was partly * leaa* and partly an urafrae 
toAry u or*ga,e Jit the inttrcmoit came within the 
pp vuiot a of A 7 p*r» 2 of the Stamp Art mod 
ihonl i b* •« a mortgage relc Is THS 

MATTES O? A BITEBTSCS IEOH TH* Eoassj CT 

1 FTESUE XT TIES S. 4>i C* THE GrXTIil. '•TAUT 
ACT Fl TAETB lllU 

(I. Ia I?„ 8 Calc-, 254 IOC L. IL, 33 

4 Ltme and m crljagt 

coa> *cd >» me d senment — Stamp Act (I of l!T9f, 
i 3 ,.h-, (13j —A x*ri=dar 1 -.a wl certain lend in 
bn village to tome cnhirstera At a rent of t*3Go per 
Annum in ctih And of certain o»rt tcadi of atraw 
Amt pr»M, by A docnirrot wh.ch aIao rental 'cl An 
seree-mrnt by the I awes hypotheca-mg certain 
other property fcelon in, to th m f"T the porpote 
of Mtrmn,, the piymen nf the a.Ttcd rent. And 
for the performs re of the *l£A ement fo- the 
dtjrcrj cf the o' her Artitlri IUH th.it the 
document ajik referred to « braid be stamped sl 
A mor* 'Age-deed acer-rdme to the defln tma con 
tA net! in A 3, s-S-a (13) of Ac* I «f 1 ~3 And abu 
tbs t ftll w b n the intend jars graph of a 7 of 
the tbo e Aft lx parte 11 II I L 8 Cate 
2JJ referred to. I ltt«nci Ci-Dt* Sr me Act 
a 43 I 1*11,17 AIL, 65 

5 and art Si -Ft lean — 

Delft Are.Wy —J and S paavi to their brother 
Fan raatnnoret wb eh Mt forth (1) that J and S 
nlu-qn died their n_ht to certain property m favour 
of E (3) tba F. waa to diacharge certain debt* , 
and (3) that E wai to pay to J and S an A03n.tr 
Held that the pTOTuioot in fsvoj» of J and f wee 
a mere rroital of the ronaidcrajon moving fro E 
that to in ter ert waa created in favour of J and S-, 
and that therefor the initromoit should be (tamped 
u a rtleate only LejITH h fioimii r J A no IV 
sain ® Goirtirt L L. B, 9 AH, 417 

B \0—Uwndu—k bundi for a ram of 
P3«t) psyaMe etherwue thin on remind, esanc.* 
be atamped with an adheare Atamp The werdi 
" drawn cr made out cf British India ’ in cL (&) 
of a 10 of the Stamp Ac- of 1879 apply to the 
entire claov Drrui r Ehuekjstsiah 

[L L. IL, 2 Mad, 173 

8. 11 and ss. 61 , 81 —In,tmmeet 

reyainay fo le etamped Itfort cr at l mt cf extern 
tio»—\on-eanredlationcf adktutt , amp—S.nc- 

!r.Vl Pr 7c'* f,< ‘’ r T ^ £r * t P”*S™ph of a 11 of 
the Greers! 'tamp Act (I cf 18D) appbea to cava in 
inttromenti chargeable with doty may be 
aUr oecntwo. A Ml far the monthly 
•Alary cl a Gormunrat oSmal »uat to the trei 
*^ry lot payment, when it waa discovered that the 
ST!? 1 '* » u,n P *®»d thereto waa not can 
tWvnSl* P ' T ** tatj .® ™ thereupon minted by 

5£?ryf* ^nment, under a 02 cf the General 
™ eooneted under that 
aectaon by the Deputy Magutiate and th- D rtnet 


8TAMP ACT (I OF 1879)-fae »»*1 
Mari lira U on appeal, holding that. Bp?- the eridetee 
the rennet ion abouM tare been fo a etmert B-dtri 


for 


tie principal offence altered the Ssdfi* 
aagly to a reonrtsoo under a 109 of the Penal Ode 
read with ev 11 and C3 of fhe G ncrl ‘Ump it*- 
lltld that tbo receipt to tie nliry UT Sa quota 
waa an tnstrnment which waa required to be «=lf- 
before or at the time cf execution a-d waa s<S tt 
kind roctempUUd by the fin* panenph «* *■ 11 * 
the General Stamp Art, that canteq r-Jy 
no abrtment of any offence under it. 11 and C2 of to 
Art s that tie offence which appeared to tart -■« 
committed waa one nrvicr the »roc- 1 para»Tapa c 
a Cl ; but that no aanetion tatmr *Ae-RtreobJto 
Collector nnder a f 3 for a prtaeeal^n on iff A « 
waa no. adriaaUe to m* erf ere further than if ‘ * 
ai.de the ronvic* wo and aentenee Q7rrX-l-» 
v IlmiT Au Kais 1LB,9A1U^ 

«. 12 and o. 7— CW«rt ly F r,r 

c pal and rarefy ca ,aae xUmp piper ‘ 
rated j w,«c»-B rifi»7 oa tU ecrer,* 
paper— Gottrntntn' nctifieaUcnx aider f« t* ' 
Act Forte cf— In a toad engroivd m * « J 
paper of riffeiect talnc, and dated the 1J- * 

18 9 the co-tract of the principal wu 1 V 

and after hia ai gesture followed the «er*rart tr 
rarety. .igned by the Utter The deesawt 
m raced oo tbo a de other than that oa wbirt “J 
Btamp waa impreaaed, and te-snna'ed on tse 
impreaied with the atamp The •tampwascot 
way defaced, nor waa the paper ■> , 

admit of the atamp being uaed again. EtliWf 
bond comu 'b ted only one *n«* re mrn, •=“ 
properly atamped. not being open to etjertire **_ 
ra 7 12 13, and 14 of the c imp 
eccatroctxo of the wonli “ on the face of the 1 
mat,’ cacd in a 12 of Art I cf 1S7-* 

Qattre — Whether certain Got creme- 1 no— ““'V 
to the effect that an inatrement, rommrare* “ 
aide of the pwper ether than that co wluh IwrtJ 
b impreaaed and completed oa the a'de on 
atamp it unpmaed, la, trader a 1* of Art I r * _ 
to be treated a a nnatamped, and p-otlb ce 

re the rererae of an impreaaed Mmpel 
ndlra t tree aa bong more atrmgrat than, and 
fore ineonsnteu. with that Act * I'OWXAI 
Jiaut r \ jrao Eauhoji _ .on 

[L L. n, 5 Eon-, ^ 

3 b 13-5.it o» 

eunry of . — A bond a* paUted tba* for 1 ' t 
aidcration of a loin of ftSO the d**xc aoo 
deSttr to tht eredimr on a future day “909 _a*r 
gram rained at RIO per 100 ar-u.’ Tbc . 

e^roaaed on an S-anna atamp paper la a amt 
bond for the ticorny of 800 uni at 4 arnp® 
cr iU price R2C0 —Jftld that the b«>dw« 
qsately atamped. Bhajkib Canraai Cs^g 
. Aim Jiv r LI,R,13C*1=- 

| 2. and b. 34 

j Endcnemtni cf tranefer — lie endrraeneat 
| fer written re a simple money bond duly a*a=P™ ^ 
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STAMP ACT (I OP 1879) —continued. 

■ s. IQ g nc J ss . ix and 34 — Hundi — 

Txeention — Stamp affixed of /tnp of ex'cuitan and 
snlseQuevtlg Cancelled on delivery of hundi — 
lit. idence, Admissibility of . — Where a hundi was 
written by the defendant and stamped by him with 
a oue-anna stamp wbicii was left nn cancelled, and the 
hundi was snV«C mcntly taken by him to the plaintiff’s 
son who received it from him and at the time of 
recoiling it cancelled the stimp by writing the date 
across it, — Held that the hundi was duly stamped 
under ss. ]0 and 16 of the Stamp Act (I of 1S79) and 
was admissible in eiidence. If at the time of deli- 
icry, which completed its legal character, the hundi 
nis stamped, and if the cancellation took place at 
that time as part of the same transaction, it was 
sufficient. A deed is duly stamped if the stamp is 
a hired and cancelled at the time of elocution, or 
if, liaaing been at any time previously a (bred, it is 
cancelled at the time of execution. When applied to 
,v dpcsoresh the term « prerntino ” means the last set 
or scries of acts which completes it. It might he 
defined as formal completion. The contract on a 
negotiable instrument until delivery isinccmpleteand 
revocable Until deliiery, a hundi is not clothed 
with the essential characteristic:, of a negotiable in- ' 
strum ent. Bhawanji HABOmrar r. Detji Pcnja * 
[I Xj. B., 19 Bom., 635 t 

1. - S Conveyance — Consideration 

— Agreement to pay assessment until transfer is 
made in Collector’s loots — Relinquishment of title 
by mortgagor inf aiovr of mortgagee. — Where under 
an instrument a mortgagor relinquished his title to the 
mortgaged property in faiour of the mortgagee 
and also agreed to puv the Government assessment 
until the transfer of the land to the name of the 
mortgagee-purchaser in the Collector’s books, — Held 
that such an instrument was a comeyance of which 
the amount of the consideration calculated according 
to s. 24 of the General Stamp Act (I of 3879) was the 
original mortgage amount, pins the amount mentioned 
in the instrument. Held also that the instrument 
■was an agreement to pay assessment until the land 
con\ eyed was transferred in the Collector’s books, and 
as such should bear the additional stamp for an agree 
meut namely, eight annas. Sinapaya v. Shiyapa 

' (X L. K„ 15 Bom., 675 

2. and sell. I, art. 18 — 

Certificate of sale. — The stamp duty payable on a 
certificate of sale is governed, not by s. 21, but by 
art. 16, sch. I of the Stamp Act, 1879. Semite — 
That when property is merely sold subject to a 
mortgage, it is not sold “ subject to the pay ment ” bf 
the mortgage debt within the meaning of s. 24 of 
that Act. Betebence todeb Stamp Act, 1879 

|X L. B., 5 Mad., 18 

3 — —Stamp on sale certificate — 

Property sold, subject to a mortgage — Interest — 
Transfer of Property Act (TP of 18S2J , sub-s. 5 
(d), s. 55.— Where property i3 sold subject to a 
mortgage or other charge, the payment of such 
mortgage or charge forms, under. ordinary circum- 
stauces, no part of the consideration-money for the 
purchase. The stamp dnty payable on a document 


j STAMP ACT (I OP 1879) — continued. 
j cons eying such a property is an ad valorem duty on 
] tj'o amount of the money paid ns consideration for 
I ti e sale. In the matter of Act I op 1S79. In 

i THE MATTER OP A BtFEBENCF TO THE BoABD OF 

1 Re vtNEE. I. X,. B , 10 Calc., 92 : 13 C. X,. B„ 184 

4. — — Certificate of sale — Par- 

cI.a*e-money. — Claims on property admitted by the 
parties or established by a decree of a Court should 
he entered in the certificate of sale and he computed 
ns part of the purchase-money in ascertaining the 
amount of the stamp duty leviable on the certificate 
, of sale. Other claims should neither be entered in 
the certificate of sale nor computed as part, of the 
purchase-money. It is the duty of the purchaser to 
provide the stamp. In be Bamebishna 

[I. h. R., 9 Bom., 47 

1 5. and sch. I, arts. 16 

and 21 — Certificate of sale of property sold by 
public auction under order of Court — Sale sniped 
to mortgage or hen — Mortgage debt — Interest — 
Consideration. — Where a certificate of sale, granted 
to the- purchaser of property’ sold by public auction 
under an. o’aler of Court, has expressly set out that 
such sale is made subject to the n ortgage right of a 
third party, the principal sum (but not the interest) 
due at the time of the sale on such mortgage is to be 
deemed “ part of the consideration in respect whereof 
the transfer is chargeable with ad valorem duty” 
under g. 23 of the Stamp Act; so that the whole 
consideration in respect of which such sale is, under 
arts. 16 and 21 of sell. I of that Act, liable to stamp 
duty , js the sum of the purchase-money and the 
principal money so dne on the mortgage. The eer- 
I tifiente of sale therefore, whenever it is possible, 

1 should get out the exact amount that is dne, at the 
time of the sale, in respect of the principal snm 
secured by the mortgage. Semble— It is otherwise 
if the mortgage be only recited in the proclamation 
of sale, and not expressly set out, as an existing 
incumbrance on tbe property sold, in tbe certificate of 
sale. Arrears of interest due on the mortgage are to 
be excluded from such calculation, since s 23 of the 
Stamp Act — which enacts that “where interest is 
expressly made payable by the terms of the instru- 
ment, such instrument shall not be chargeable with 
duty higher than that with which it would haiebeen 
chargeable bad uo mention of interest been made 
therein applies as ranch in this case as if the 
document of transfer, on which the stamp dnty was 
to. be calculated, had been the document itself which 
stipulated for the payment of interest. Nagindas 
J E rcruND r. Haeaeehobe N atitwa Gheesia 

[X. Xi. B., 5 Bom., 470 

6.. . Mortgage hen — 

Certificate of sale — Sale in execution of decree . 
—Whore property is sold at a Court-sale sub- 
ject. to a mortgage lien, the stamp upon the 
certificate of sale should cover the amount for 
which the property was sold, as wdl as the 
amount of the mortgage lien resened. Hagindas 
Jeychctnd v. Halalhchore Hath tea Gheesla, I. A. It., 

5 Pory., 470, followed. Kaisete Khan I Ice ad 
Khan y. Ebbabisi Khan Mesa Khan 

[I.L.B.,15 Bom.) 532 , 
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-8TAMT ACT (I OF 1870)-re*to»«*<f 

>2 . and neb X. art 83— 

Salt of rrof*rly-He*t otitrrti *°t 

to ad ralortm datj—^tamp dmtf ferns Jfe 
,,r. o, t\i actual eoandrration name?— Stamp 
4 at fll JS93J, re 21 23 ret I art 63 — 
C»rt,!n lnathoM property demised by the Secretary 
cf state for India to the origins! lessee for a tom of 

ff>3 vcom at the yrady rent of 113 1 11-0 «s. assigned 
M tlie trustees nf a chanty for the rim of U1 0.* CO > 
the trustees covenanting on their part to pay the 
rent reserved by the ordinal leaae The deed lore 
Stamper the mine of 111 0^0 111 02,000 bsvmg 
beet! awumed to be the consideration for tbetraD.fer 
ite Collector cf f-o-> bay referred to the II«h Court 
tb. .mcrtiou whether, under « St of th# -tamp Act 
III of 1109) the payment of the rent rtaerTcd 
V_ the deed should not be taken as part of the con 
.A.—.ion ■ In respect whereof the transfer no 
SJSe with adralarrm duty Held that the ad 
flS^dnty wee only payable on the consideration 
actually mentioned i> the conveyance (r t the 
!immnt of the purchase money 1 imraci r<o>*» 
"p act 1%» X X. R, 24 Bom- 257 
- g 28— Zee re — J mount rf real far 
. first wear •»«»cerlai«»*f *— Stamp Jet 1SS0 I 10 
—When the amount of rent payable for the first year 
cannot be ascertained In order todrUrm.tr the proper 
Xlv under scb. 1. . 19 it) of the Heurol -Ump 
Act 186J, for a lease and more rent is recovered than 
the stamp affixed warrant, the right to recover the 
rent due for the subsequent yrars is not sffcctcd Io 
such a case sufficient effect is given to a St»of the 
‘'tamp Act 1ST A. by limiting the amount rcro. enable 
for the first year to the amount which the stamp will 
cover Comm* ot Tasjom r P.iMisanira 
cover ^ [I X- It- 3 Mad, 342 


See P*ojiz 3 sost Notts Foem or 

\ [X Is. R., 8 Calo- 845 
„ \ Uailanptd “promuiora 

-det 1S69 wo. i* font 
V” <» “tomd” „ pawt of 
J , birtrurJ tit which comes within the 
T., J '™ 01 » P™® •f-ory note in the Oenersl -tamp 
Act fill*’ 1 '’ U , 'Jt<duly a tamped according to that 
cawW 1 7 * J." “ ,b « *d« ot ,t, execution) 

tu>cii„ „ ® oai| f' ( a iiy evidence upon payment of 
P^alty under 1. 14 tfW Stamp 

Mfcr le :*V m anthonzed 

IroS^Tn^, th f Stamp Act, 1S79, 

prow? suZT','? f ,T “'^V et in f,Um « *<• ‘®* the 

“«harJabU» m A, {!”* 0 ’ M< * nt “' L The word 
undeMheArt m f b tb °. T A Pt l 0t “° ?“ n * chargeable 
the bstAio«. f r e 4t ,he dvvteof the executioo of 
*athjl\ 1 > ' A,lATA -’ ,A w %Cbztti c. Kaace 
a ■ X 1L R, 3 Mad., 251 

"Ort-iase, , , tU ~ tramifer of 


STAMP ACT (I OF 1879 >— tenUntd 

isilrsanli Af*oiili/ily aft fa enirase — ? */*< 
of fact tend O* tonjtet»'t~ triad —03 the ll~ 
September ISCfl 17 gavf If aa wnfrertvA.*™**^ 
of certain immovable property to sicim the rejav 
raent of 117.101 purp.rtiug to be adiaoced ty A 
As a fart, only RX301 of that amount acre srtat-j 
advanced by Z, the balsnce It 1,500, being *Jr**f 

by Jt In 1-C3 7 sold the mortgagee's Interest L — 

ortd of mortgage to R lor JIX301 the transfer Mr. 
by cndoroTnent an 1 not being stamped. Is Apu 
1W» O transferred a poctiro of the mortgag*d ye- 
perty to J Io September I8’3 71 ncd to U« 
transfer set aside, elximlag In virtue of th* « ! « m 
tnertgare and the transfer endorsed there ou. On 1“' 
“3rd -eptemher 1671 the Court of firs* Ustaacc -w 
fused to receive th« transfer by endo-voe-t o 
, evidence sad to proceed with the suit, because n* 

: transfer was not sUtnpcL On tbs SXh AprU I* - 
I Z executed a stamped transfer of the *“»*****» 
interest in the deed or mortgage la favour of £ a 
treat ng the order or the 23rd Beptrmber 1831s* *' 
mtcTla.utory one, presented the instrument « K 
20th April 1ST2 to the Court, aod prayed U*- - 
would proeeed with the suit. The Court f nc ‘ v ‘‘ 
with the suit, and gave Jl a decree. This decree 
reversed by the Court of firvt appeal 
that that instrument did not cure the defect rf t 
transfer by endoracment, and that the orJ r “ 
23rd September 1671 was final Tbs d. rrce 0 
Court of first appeal was affirmed by the Bleb W 
la June lh"3. Thereupon R toads a vnmiral cts-,- 

• gainst Z at ehrating In respect of th« traBrt««jf 
endorsement This charge was eventually °ccrP"’ 
and was followed by a reference to artnC-ath* tj 
and / According to the agreement to refer wr- 

* as dated the 17lb August 1S7». tbs dispute het*«" 
the parties ass whether R should return tkedeirf^ 
mortgage to Z, and Z return the 11X301 h> A CT 
The arbitrators made ao award which was “t™ 
16tb August 1874 Wh ch directed, safer sW^* 
t told return the deed ofmortgageto 2 and I 

the 112 10 1 to R The deed was returned to Z.M % 

money was not returned to R In 1875 Z»PF^? 
under Regulation TVIIof ISO, to fcreelos* tbe 

gage In 1S80 the mortgage having been forcclcs^^ 


all tbe acta of R and Z snbaeqoeui xo _z 

12 a auit of 1803 were fraudulent andeoJ™’ , v 
done with a view to evade the stamp law 
person actually Interested In the deed of 
was R and not S and on this gronnd »s w« J 
other groan da ditmlsaed S*a suit 7 'cr'TiU. , 
J — That the transfer by endorsement of nt j 


the deedi that sneh Interest could nci oerv. 
to Z except by a formal Instrument Mmp« . ( 
toe to law inasmuch as any other mode of 
would leave Z under the same dmhil llw** 1 . » 

the stamp law as R. as any suit matitm** JL { 
would, • nrtly epeaktog, be baaed, netenthae^ 
mortgage, bnt on the re-tranafer 1 and tha t ^ 
under these elreumstances, and having rega pi 
fact that Z had not returned the K- SOI t 
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TAMP ACT (I OF 1870 ) continued. 

dually, tl>ougli not the S“of 

c-transfer of.the mortga D t ® pc(1 , and for which he 
nortgage,/ which wasnotstaj ^ con9equent iy his 

lad not given any consider, a ^ ^ a , sar d could 

mit ii as not maiutaina • . f er by endorsement, 
mt alter the effect of «“ *XZ Courts were not 
Per MAHMOOD, J.— That tn fraudulent and 

justified in their f dings as to ttie^ ^ ^ ^ 
collusive nature of the acts fiudi ng that tho 

disposal of B’s suit of UW. or ^ of fa luoll gagc 
person actually being based upon 

uas B, and not z > u unstamped transfer by 

pure conjectures. .Thdtbeun p z had 

endorsement was madmissible to mortgage to 

transferred Ms mteres t m ttod l« ^ t0 use it in 
Jl, whether 11 or the “ 10 r f’,° gCQUe ntly Z must 
order to show that Met, an intcr ^ ste d in the deed, 
be still regarded as the pe maintain the suit 

and S was therefore > L . B „ 4 All, 462 

SHANKAB LAB r. Suk-BBA- 

Promissory nole-Aclsnoio. 


„ - Promissory ;; 

, . on two documents, 

edgment.- The plaintiff sued on & onc . alma 

igned by tbo de£cn an , ^ R203 was stated to 

itamp, in one of which ajs pgth July 5 ” and 

,e “dne to you, and payable «»e menHoaed ,.f 0 r 

in the other a sum of «•>! y amount of 

which I give you ff&a August.” 

which mil he paii nP 1 tro crc aclmowlcdg- 

Eeid that tho documents w ere «<* 

meats, but promissory ™ \ ot sufficiently 
otherwise) than on demand. , te|Me in ev idonco 
stamped, aud consequently ^ M CK CHUifD r. 
under s. 84, Act I of 18< °' 8 Calc., 645 

JomoonaDoss • • • 

S. C. 3IASICK CEUKB V. JOMONA ^ ^ 88 

A _______ Admissibility in evidence 

—Evidence as to Ume <ohen stowed^ P g a t0 be 

meat, ^hichimderthe ^ 0 nly question 

stamped, is tendereu in proper stamp at 

for the Court is whether it b^rs ^P^ not bouu d, 

^tt^eAy, to .allow r tho partly to ,0 into 

ss. 'iSMas.’ni 

Koob Bibke r. Kbjizak . • 24 'W. E ” 19 ^ 

BEABBAM MABA* GOPAIi c. Kamkabaxa^Gop^ 
_ Suit on an unstamped pro- 

• rij . „ doe on an unstamped 


STAMP ACT (I OF 1879 )-co»/i««ed. 

that the note was a bond, and could be admitted on 
that ies tamn-duty and the penalty, under 

s a 3 “of the Stamp Act (I of 1879 ). wh.chhe offered to 
uav The Subordinate Judge was of : opinion that the 
^ J* . i.* nn . vftS a rjromissorv note, but tho aefen- 

" X sion of the consideration enabled the 
d i -S-ff tn sue although the note itself was inadmis- 

it on 'cferencc to the High Court.-AeW per 
siblo. un - document sued on was a promis- 

JaebiOT, Jo that tiie oocuu ou it as t bo 

stamp. Mel a per , 0 £ the promissory 

could consideration 

note, ns 01 uhieh was inadmissible in 

otherwise than by the c ’ ou tnined in the defendant’s 
evidence. The admis fc to an admission 

written statement * , case was one in 

MSHHsSL^ts: 

1 C t fc un aiicntiroly different transaction, in respect of 

M he Dlffi jK 

KATE c. ATUABAAt BABAJI^ ^ R > 13 Bonlji 443 


„ Suit on unstamped hundi— 

Admission ^hi^were imuhnissible in 

bronght upon two liuod^ w tbe Judge 

esidencc for want ot impress^ 1 dcfcndanU , 

allowed tho claim, M 5 statement rendcrod it 
admission * < ^ t he hundistn Evidence. Held, 

unnecessary to put th lmn di is “acted upon” 

reversing tbe decree, u A r tbe stamp Act where a 

within the meaning of I s. 31 of th b P 

^ d M 4 at t'he Conrt ^nnot give e P ffect to it in either 
case. C EE KB AS AP A u. 389 


„ -Unstamped balance of 

' » Evidence — A clnowledyment of liability 

Z^miJoTlct, 1S77, s. JS-ahongh an un- 

in respect of goods sold 18 Bom 014 

Kisak • * . A * * 

Contra, Laxa Bom., 201 

q — and 8S. 17 nnd S3 Act 

XXXVI of I860, S. 13— -let X of 1S62, sJ5- 

^’'■r^ F j d „ d f°^!jPenllt^—^ document comprising 
British India -_ ec ntant’s interest under a 

XXtaa power-of-atterney, was executed on 


Ififand PI •—‘The P^^X c t0 0 "au unstamp^ 
of endaut the haa nee ° n dc{ondant for the consMera- 

•° tC jS?aS The note recited that the defenhmt had 
ion of ttlso. , mild renav it alter tiirec 

cceivedtho amount, and wonWrep y^ drf ^ t 
upnthsfromtheda statement execution of the 

idmitted, by Ms - - n j. bc B hapc of paddy, 

itoe, and tho receipt of debt. He also 

ant alleged that bc ; ng unstamped, could 

SStkSS hrffai m. pu-« — “ 
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STAMP ACT (I OF 1879) -feat J«e<? 

9 th S-ay 1V° a iutnlu and was rcc »xed n 
Main on 2 nd Juno ISC* when the '•tamp Ac (\ 
of 18 ") w t a foroe w'-ich contained no jno» tsoa 
fcr ijn ii f lit docum a t executed oat tf Lettish 
India. I v— i sought in IS O to me th? documei t 
n Mm b t t w&s not (tamped. Held that 
no j ay uI4 he levied upon it nnder the ^amp 
Art ef S 1 rrznESC* nun Stucr Act s. iu. 

[IL-IUi Med, 255 

0 • Had as 35 tuid 39— Ad 

m n on o f uni ampel dom Me! t> it denet cm 
paym nt of penally— A«er*» fy for product on ef 
urtq nal doeumut — \\ 1 ?T? a Court bn occasion to 
idra a p eviouily unstamped document m etkaa ■» 
npon payment Of * penalty under ■ 31 end tb? 
f llow ag Krtw s of Art 1 of IS ^ It ii cwian 
that tie original initrntre-it ihould b? Kf at- the 
Court. Katie r UlUI I- L. It, IS All, 295 

10 - Penalty chargeable onlv 

*■ a, or g nal umtamjei or •njontn ly itamped 
let ran at Do rmrut tendered at tecondare in 
denee no r ta n Hi eect 0 , and not adaiunlle — 
Rj the \ rma of tbe Indian Samp Art IS tbe 
p-onei. ni of t. 31 which apply to documents other 
un»U -ed cr arnSicteitl, sampol hire no appGca 
tion »hra the o— onal nitre meat, wb h ewzb. to 
bare -eu pro-eriy (tamped, bat tu no*, ho not been 
prodno L The clauxs of the tetVon deal with 
and txclas rely refer to the adm s».on fat evidence of 
ongtnal documents wh ch hare been either cot (tamped 
atallcr bate been ia*u*ciently stamped. Put or I 
Bo'biu Yez**ta e m* t 1 zroasit Caere 

fl- L. IK, 23 Had 49 

L.R,28Ia 262 

Vizzita «r*Ti Cnauran r iFroasn Boit.t 
T asuwt Gisr 4 C. W K, 117 


11 . - 


, . , ; Kotin of allotment of 

Ikoft, not, famped-Et inn of not ci of allotment 
~A notice of allotment of .harea la a Compwn* 
thoazb no* Itamped u admissible in eodenct to estaU 
Ctb the fart that notice of allotment had been mren 

Jfaijj °.7 " Vrtkop*i \ ,a r Prolap Earoin 
* L 26 Ca *c, q 5S p *30 
Vacua* ^ ^ ,n Original Cnart and 

appeal. SW- *nd MacrmtBsote and 11m, jj„ m 
ilrtu Co. «r» Ian r Oc*o*jt Corroy 
12. 4C WIT, 369 

'a. a \rndon!n 7 Ai * “ °f io enmenl 

• lamped prQmmory not* admitted 

iwm™ iZj™ r.h.' ’(t:': ’ 'd' 

« St: 

b tndtnce on p«yw.i l * te . J ' ld '^, t ‘ f , Ia t5 “ l the 
and penal-, ‘ 4au ‘ w them 

Act (1 ot l»-3) At a an th * B"tP* r • t t rn P duty 
*o t hu nctew m offie^I!*, J ^ the -tamp 

khata, m ‘h**^ 

roeb they ennll be rtmnprf 


STAMP ACT (I OF 1870} -fo» *sef 
in et id mre coder ». St, p^rud I Be tetar&rlj 
diaaiuMtl the f sit On appeal the Bjtrirt It iff 
agreed rr :b the Snbordiaate Judge that the Ljira 
mrn*» mod on were prcmmory note*, bat heJ t-i., 
afar they bad once been air! ted in rrSdrtes or 
parment of tbe itamp d-ty and penal y the<jso‘S« 
ef the r adtcloilnuty eoatd cc~ be rabropi rally 
raiaed in tbe nit onder proruo 111 to a Slufflu 
c taaip Art lie therefore rererted the decree «f 
tbe -uhonbnate Judge and reminded the cam hr 
trial oa tbe merLa. Asralnrt tb * order ot rtna-i 
defecdirta appealed to the Ilt’h fenrt. /Telftha- 
the pToaiwey note* her og been once adactal a 
ee Utter, could not afterward* bo rejected m t— 
ground of thnr not beinj duly itamped. D1T1 
CHixn r UinacjusD Kastiam 

{L la IL. 13 Baa, 449 

13 /.eJnii/iliMy «/ 

itamped dofomenl itamped after nteut on-Dn- 
Ben! no duly ifompel — A neeip* (daod 1ST 
tamped nbaojuentl/ t* eiecution bat biftwprodte- 
tion h Court wua tendered La erlJrooe. Held tin! 
theooenment waa tnadnuMlble S 31 of A?* I 6* 
I‘*9 require* Initrnmeat* chargeable widt d-ty tale 
“ dul, •tamped.’* which in thia eaie meant " ita=p?l 
before or at th* time of eiecatxn ” a* laid dies ly 
a.ir 0 f the Art. Jrrnuat r PawcaumaM*^’ 
tis . I. L. If., 13 Born, 43* 

14. Intnment .JndfrJ 

at duly itamped— Appellate Coarft purer to 
' quiet o* t\e odm we on — Boo a. Rfl Srill 
f H-T t tO— Where a Court of Cnt ruianef 
ba» admnted a doen me nt in endeoce a* <£ji 
. itamped, a 11 eL 3, of tbe c tamp Act (1 of 
preclude* the Appellate Court frcaa qathoj* 
leg the admiacou «f nrh document If the An« 

I late Court rounder* the document to be msuEa^bJ 
•tamped, it can only proceed uu ler * £0 of the Art. 

I « It of Art I of lfl-3 appl e» to initrumeata wb*n- 
evtr executed, and mut thereferebe held to oremie 
I the ipccial pronajoo of a Oof Bombay Begullt^ 
Wniof 1S27 aceonTug to which no tratru^ 

requinag a *tamp thereunder waa talul unlo* “ a! I 
•tamped i'cacracari nxlairar 
Kn.satxi L L. IK, 13 Bom- 


Propotal— Contract Act (IS tf 1S~2J I 4~“ 
A letter containing a reque** to borrow a certain n 
of money promising that the aim- abould be rep* 

| with mterert cc a certain day u cot loble to 
date It is not a prommo-y note but a mete pm- 
powil under * 4 of theCo-tmet Act (IX «f 1’ K 
Dhospsai "SiziLiZEaiT r Arjtisa* JIoarfBrt* 
[LL.B-.13 Bom, 683 

16 “Ciaeye*t/4W^/^“ 

—Pronuiory note txecotel out of Bntu\ lef ™~ 
Intuffcitnl itamp — Stamp Jr’ n 6 / , l X,l 

an t upon a pronussory note which bad been , 

oa of British India waa dismissed u tbe pon 
; tba the cote waa laanfSeiently stampei acn ' - 

I ecu d cot be admitted in eeidence en partasu 
| the duty chargeable under a. 31 ct tb» ttasa 
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STAMP ACT (I OP 1 879)— continued. 

Stamp Act Ou a petition being preferred for the 
revision of tlie order of dismissal, — Held that s. 34> 
of the Stamp Act did not render tho document 
inadmissible, in evidence, that section being appli- 
cable only to an instrument which is “ chargeable w ith 
duty.” There is no provision of lan which 1 eqnires 
a promissory note executed out of British India to bo 
stamped before it is sued on or used iu Couit, where 
the holder of the note has not done any of tho acts 
referred to in ss. 5 and 18 of the Act, qnd, in con- 
sequonco, the obligation to stamp has not arisen. 
Mahomed Rowthan v. Mahomed Husin Rowthan 
[I. L. R., 22 Mad., 337 

1. S. 37 and s. 40 — Arbitration — 

Award— Binding payment of stamp duty.— Six 
persons acted as arbitrators in a dispute between 
two of their fellow-villagers, and delivered their 
award in writing. Subsequently the awaid was filed 
iu evidence by one of the disputnuts in the civ il suit 
in the Court of the Munsif of Cuttack, who, on the 
ground that the document boro no stamp, impounded 
it and forwarded it to the Collector, who ordered 
the writerto be prosecuted. Tho Deputy Magistrate, 
to whom the case was referred, summoned the sir 
persons who had acted as arbitrators, and fined them 
li25 each On a reference to tho High Court by the 
District Magistrate,— Reid that tho conviction vva3 
illegal, and should be set aside, Held also that tho 
procedure laid down in a. 37 of the Stamp Act must 
be strictly followed ; and that, before a prosecution 
can be instituted under b 40, the Collector is bound 
to form an opinion as to whether the offence was 
committed with the iutention of evading payment 
of the propei duty. Empeess r. Soddandnd 
MahAnty 

[LL. R., 8 Calc., 859: 10 C. L. R., 365 

2. Duty and penalty on 

document insufficiently stamped , Determination of 
— Under the provisions^ of the Stamp Act, 1S79, the 
duty chargeable on an insnfiicicntly-stamped docu- 
ment must bo decided With reference to the Act in 
force at the date of the execution of the document, 
but the penalty loviable m determined in all cases by 
s 37 (*) of the Stamp Act, 1879. Reference 
under Stamp Act, 1879 . I. L, R., 5 Mad., 394 

3. — — — — — and es. 33, 34, 35, 45, 

and SO— Co! lector’s decision that an instrument is 
chargeable with duly— Duty of Civil Court — 
Practice — Procedure. — The decision of the Collector 
under cl (b) of s. 37 of the Stamp Act (I of 1879), 
that a particular instrument is chargeable with duty 
and is not duly stamped, is not fiual and conclusive 
If his decision under that clause is not obeyed, and 
the duty and penalty aro not paid, any Civil Court 
before which tho document may come has the dutj 
cast upon it under s 33 of examining it and of 
determining for itself whether it is duly stamped or 
not, and, if not, of taking the stops laid down in. 
ss. 33, 81, and 35, that decision being subject to 
rev isiou under s. 50. H arieai n. Krishnar av G or ah 

[X X. R,, 22 Bom., 632 

1. — S. 39 — Deed of release — Endorse- 

ment on conveyance — Payment of deficient duty . — 

von. t 


STAMP ACT (I OP 1879) — continued. 

A deed of release was endorsed on a deed of convey- 
ance for R100. Tho conveyance bore an impressed 
stamp for one rupee, but the endorsement wub 
unstamped. Held that the conveyance was valid, 
and that the release could be validated on payment 
of tbe deficient stamp duty and the penalty under 
s 39 of tlie Stamp Act. Reference under Stake 
Act, s. 46 . . .XL. R„ 11 Mad., 40 

2. _ Lost document which is 

unstamped — Payment of penalty — Secondary evi- 
dence of lost document.— In the case of a lost docu- 
ment no penalty can bo levied and secondary' 
evidence admitted, for s. 39 of the Stamp Act pre- 
supposes that the document on which a penalty can 
be paid is forthcoming Kopasan v. Shamu, I. L. 
21 ., 7 Had., 4.40, followed. Rang a Ran «. Bhatat- 
Ainn . . , .XL. R., 17 Mad., 473 

8. 41 — Fresh suit — Costs — Civil Pro- 
cedure Code, 1S82, ss. 13, 43 — The plaintiff in a snit 
upon a certain instrument not duly stamped was com- 
pelled to pay the amount of duty and penalty. , The 
defendant was the person bound to bear the expense 
of providing the proper stamp for snch instrument. 
The plaintiff, with reference to s. 41 of the Stamp 
Act, 1879, sued the defendant to recover such 
amount. Held that such amount could not he 
regarded as part of the costs in the BUit in which it 
was paid, and a separate suit to recover it was 
maintainable. Isbar Das v . Mabud Khan 

[I. L. R., 6 AH., 70 

■ : s. 49 — Power of reference to High 

Court. — A bail-bond waB executed to a District 
Munsif, who expressed no doubt as to the amount of 
duty to be paid and made no application to have tho 
case referred. The District Judge referred the case 
to the High Court. Held that tho District Judge 
was not authorized to make tho reference Refer- 
ence under Stamp Act, s. 49 X. L. R., 11 Mad., 38 

1. — a. 50 — Power of Appellate Court 

as to insufficiently-stamped documents admitted in 
lower Court. — Where a document has beeu admitted 
in evidence as duly stamped, such admission can only 
he called in question by the Appellate Court under 
s. 50 of the Stamp Act. Reference under Stamp 
Act, 1879 . . IL.E.,8 Mad., 584 

2. and 8. 3, cL 1 — Unstamped 

document admitted by original Court on payment 
of duly and penally — Power of Appellate Court to 
review such admission. — Where the Court of first 
instance has, on payment of the prescribed duty and 
penalty, admitted an unstamped document as evi- 
dence, nnder s. 3, proviso 1, of Act I of 1879, a 
superior Court sitting in appeal has no jurisdiction to 
rev iew the lower Court’s proceedings, in so far as they 
concern snch admission, except in tho case provided 
for by s. 50 of that Act. Punohanund Dass 
Chowdhry r. Tabamoni Chowdbain 

[X. L. B„ 12 Calc., 64 

3. Collector, Power of— ^Refer- 

ence to High Court — Decision of Provincial Small 
Cause Court admitting insufficiently stamped docu- 
ment in evidence.— Semble — A Collector!; entitled 
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STAMP ACT (I OF 1878) -etmhnned 
under ■ 60 of the Stamp Act to refer to the High 
Court the decision of a Provincial Small Came Court 
admitting in evidence an Insufficiently stamped Instru 
meet on payment of duty and a penalty BerrE- 
jswcx rcniBB Staxt Acr, ■ 50 „„ 

[L la 15 Mad., 259 

S 81 — Application for allovanee 
for i polled ttampi — Poecer iff Collector a I to «■- 
o»ir!— Tranftr of date to DepafjT Collector— 
Charge of fohe ccxdmce ' Feoal Code, it 131,193 
—• “1 51, Ch VI of Art I of 1879, enacts that, 
"subject to such roles as may be made by the 
Gov error General is Connell as to the evidence which 
the Collector may require allowance shall be made 
by the Collector fot impressed stamps spoiled in the 
case* hereinafter mentioned, etc." According to a 
role made with reference to that section, “ the Col 
lector may require every person claiming a refund 
under Ch. VI of the said Act, or hia duly anthor- 
Sied agent, to make an oral deposition on oath etc " 
Held therefore, that the Collector himself is the 
officer and no other to whom power u given by law 
to make inquiries into applications for allowances for 
spelled stamp* to tike evidence on oath In reference 
thereto, and to grant or refuse inch applications, and 
he cannot delegate his anthont y in the matter. Hell 
tbtrefore where a person bad applied for a refund 
nuder Ch. VI of Act I of 1879 and the Collector 
made over the appl' cation for enquiry to a Deputy 
Collector that the Deputy Collector was not entitled 
to put the witnesses produced by the applicant on 
their oaths and consequently, in reference to the 
statements of such witnesses, no charge under s 181 
or a 193 of the Penal Code wss untamable Ex* 
mss v hm Ail X. All.,17 

2. — hhrtgage-derd ifamped, lot 

aof tied —A mortgage-deed whirh provided for the 
transfer of possession of the mortgaged premises, was 
executed to secure the repayment cf money to be 
advanced for the d" icharge of certain debta owing by 
the executants. The instrument was stamped but 
1 * nd ? n ’** *PP*»nng that the amount 
of the debts «u question needed the sum named, the 
Intended mortgagee refused to carry out the trsntae 
tton, and the executants executed a deed of conditional 
ale of the sxme promises m favour of arotber Held 
that the stamp duty paid on the mortgage could be 
refunded under Stamp Act (I of 1R79), a 5 (n 
Efmtjcl nun Sruir Act t.V, 

n*I"H,16 Mad, 459 

. T— M!a **“"f°rtpc.Ud Hemp, 

"tap £I 
being made foripruled itampa.app! lfl only f 0 „ 
acc^ental spoiling of the paper cf which the it, 

in “ °r’ n%r S way. In which a mistake ha* 1 hern 
“ade Miismna Cnaanrrn r AmPir 

[I. I* It, 18 jjsi, 122 

..fee to ~ ~ ‘^"P—etendental 
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ST AMP ACT (I OF 1870)— 
by some officer of the Court, hut the paper was cxd 
aa Intended and delivered to the purchaser SuV 
lequrotly a Deputy Collector, treating the certificate 
i unstamped, leried the stamp duty together wti 
-penalty Held that the document wu duly 
stamped, and that the amount levied should U 
refunded. BxresraCH trwpgR Stamp Act a AS 

[L L. Kw 18 Mad., 235 
and es. 8, 31 — Allovetn 
for ipoiled stamps —Allowance for spoiled rtunpi 
may be made under e 51 of the Stamp Art whra ft 
stamped instrument has been endorsed by the CtJ 
lector under «. 31 Kctzeesc* cspee Staw A« 

. TL.R,UMad^87 

a 6L 

See ABXTirrvr , I.IiB.,8 Alt,^ 

- and as. 3 (10) and 57- 


Sulei of Gorcnor General, 3rd J/arei 1SS2 5 ft) 

— Comtnettcn — Stamped paper — Wrihit *< 
rererte ude, Effect of. — Inexeroaeof thepo*erion‘ 

femdby as. 9, 15, 17 32. 61. and 55 of the btamp 
1879 the Governor-General in Connell made, aedp* 5 * 
lulled by a notification, dated the 3rd March ISM, tv 
tain rules and, inter alid, rule 5 (e), which ws* JJ 
follows I "When a single aheet used under tbu rxlf 
u found insufficient to admit of tie entire Initrnm* 
being written on the side of the paper which bey’ 1 ” 
stamp, so much plain paper may be subjoined tber 
as may he necessary for the complete wntiog o’ ” 
instrument, provided that in every such me the*' 

of the sheet which bean the stamp mnit be comvo^J 

a snUtantial part of the instrument before my Fr] 
of the latter can be written on the plain 
to such sheet. Provided, further, that the part oj** 
instrument written on the plain paper mnil 
tested by the signatures or marks of all the 
executing the document and the witnesses W 
ssme " Held that this rule was an enabling ■ 
and did not make it obligatory on parties not t® K 
on the revene aide cf an impressed stamp P»P“ - , 
aa to make it an offence under s 61 if 
»o write. F.rmrsci rper* Stamp Ace. Jro' 

pLIaB,7Ms<i-.l-‘ 8 

2 - — Prom tiiery •ote-h*^ 

cent Itamp-- Accept, mg"-Tbt term 

used In a. Cl of the Stamp ^ct, 1879 does »<>» 
"receiving,*’ hot "executing aa acceptor” _ xaj-tw . 
a promissory note cot duly stamped and pJjjil 
■nit does net constitute an offence under a. Up,’ e 
Stamp Art, 1879 Qcs»» e GrLAX BmjtalC . « 
[LL.1^71 pjfii- 11 

a And 8. 04-EmP 7 , 

Ineecleigment If letter . — Where the recrlpf g 
exceeding B29, in aatu faction of • dela- 
knowledged by letter without a receipt stimT 
affixed, the writer is liable to punJibrnrow' 
a. Cl of the Stamp Act, 1S79 
Stamp Act, 1879 . I. la B- 8 

• Pen. 


:SHuX- / ef of" ArtTof 167'’, the *jj 
accepting” a promissory : 
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-•STAMP ACT (I OP 187 9) — continued. 
person who executes such note us acceptor, not a 
person who merely receives tho note. The mere 
receiver of an unstamped or insufficiently, stamped 
promissory note is not as such liable to auy penalty 
under this section either as principal or abettor. 
Queen v, Gulam Husain, /. L, R„ 7 Had , 71 ; 
Queen v. j Viz (ft Chani Poddar, 21 TV. R., Cr„ 1 ; 
Empress \. Janki, I. L. R., 7 Bom., S2 ; and 
Empress v. Gopal Das, Weekly Holes, All., 1893, p. 
145, referred to. QtfFEN-EvrrRBSS v. K ut\t Chand 
[I. L. R„ 20 All., 440 


STAMP ACT a OP 1878) —conti nued. 

123S of 3rd March 1832 . — The non-compliance 
by the treasury olicer or the stamp vendor with 
the direction to give the certificate required by 
rule 5 (6) of the rales dated 3rd March 1832 
issued by the Governor-General in Council under 
ss. 0, IS, 17, 32, 51, and 50 of the Stamp Act 13 
not an act for which the person purchasing the 
stamp from him can be punished, by the invali- 
dation of tho stamp innocently bought by him or 
under s. G1 of the Stamp Act. Qoeen-Evipeess 
TEAttAKrA Nath Baeal I. L, R., 18 Calc., 39 


5. — Memorandum of payment 

— Document contains ny no acknowledgment of pay- 
ment not a receipt — Stamp Act ( I of 1879), s.3 fl7 ). 
— A madea pav ment of B22 to B. At A’s request, C 
made a memorandum in writing to the following effect : 
“ B has receivel 1122," but affixed no stamp to it. 
He was charged and convicted, under s. 61 of the 
Indian Stamp Act (I of 1879), for not affixing a 
receipt stamp to the memorandum. Held (reversing 
the conviction) that the memorandum was not a 
receipt. To constitute a Teceipt within tho meaning of 
s. 3(l7)of the Stamp Act, there mast be an acknow- 
ledgment, either express or implied, of the receipt, 
and not a mere statement that money was received. 
Ik be J Airs ad as Haeinaean 

[X Xi. R., 23 Bom., 64 

8. and SB. 37 and 40 —Offence 

against stamp law — Sanction to prosecute — 
Intention to defraud. — A Collector is not bound to 
hold n formal enquiry, or to record proceeding, before 
directing a prosecution under 8.40 of the Stamp Act, 
1879, for mi oIEeiice ugiinst the stamp law. The 
law does not require intention to he proved as part of 
such offeucc. Queek-Empeess t> Paeaki 

IX X. R., 7 Mad., 637 

7. and ss. 37, 40, and 89— 

Offence under Stamp Act — Execution of unstamped 
document — Sanction by Collector to prosecute — 
Procedure —Abetment. — A executed to B on plain 
paper an instrument which should have been executed 
on a paper bearing a 4-auna stamp. B filed a suit 
against A in the Civil Court and produced the 
instrument in evidence. The Civil Court called upon 
B to pay tho duty and penalty, and, on B’s refusal 
to pay, impounded the instrument and sent it to the 
Collector. The Collector, concurring with the opinion 
of the Civil Coiut, sanctioned the prosecution in tho 
Criminal Court of both A and B, but without 
requiring the pay ment of the duty and penalty. The 
prosecution resulted in the conviction of A under 
s. 01 of the Stamp Act (I of 18/9) and of B of 
abetment of A’s offence Held that the convictions 
vvero illegal, inasmuch as tho Collector failed to allow 
, an opportunity of paying the duty and penalty. 
Held further that mere receipt of an unstamped 
instrument did not constitute the offence of abetment 
of tho execution of such an instrument- Evipeess * . 
Janki. . . . XL. R., 7 Bom., 82 

8. ~ Offence under Stamp Act — 

Omission of treasury officer to gtte certificate re- 
quired by rule 5 (b) of the rules made by the 
Governor-General in Council under notification 


®* rknowledyment™* sell. M arts. 62 and 
68 —A ~ of receipt of cheque by letter 

not stamped.— H. aek J j 0( ,.j e jg (: , ( | roce ;pt; 0 f a cheque 

for ii 100 by letter. The letter waB not stamped. 
Held that AX wa 3 properly convicted under 
s. G1 of the Stamp Act, 1379. Qd-een-Eitpeess 
c. JIcmsBLANDi . X. L. R , 11 Mad., 329 


10. ■ — ■ — — — and as. 84 and 58 — 

‘ Signing otherwise than as a witness, etc.’’ Mean- 
ing of — Liability of agent authorized to sign on 
behalf of principal — Granting of unstamped 
receipt —Refusal to grant stamped receipt by firm 
— Liability of members of such firm — “Person,” 
Meaning of — Proof of demand of receipt. — The 
expression “signing otherwise than as a witness, etc.,” 
as used in s. 61 of the Stamp Act, means the writing 
of a poison's name by himself or by his authority, 
with tho intent of authenticating a document as being 
that of the person whoso name is so written, vu 
ordinary agent authorized to sign on behalf of his 
principal would fall within this description, and 
consequently within the purview of the section. 
Where, therefore, a person signed .i firm’s name to 
certain letters under the authority of the firm, the 
circumstance that the body of the letters were 
written at the dictation of the manager of the firm 
was held not to be suflicient to distinguish his case 
fiom that of any other agent. The term “person ” 
in ss. 61 and 64 of the Stnmo Act includes the 
members of a trading partnership. So where certain 
persons, members of a firm carrying on business 
in Calcutta as general dealers (which firm had 
acknowledged the receipt of certain sums of money 
from one L and had refnsed to grant him a stamped 
receipt), vv ere charged under s. 61 of the Stamp Act 
with hav ing grauted an unstamped receipt, and under 
s. 64 of that Act with hav ing refnsed to grant a duly 
stamped receipt, it was held that their liability 
depended on whether they were in contemplation of 
law the persons who signed the letters of acknowledg- 
ment or refusal to give the receipt, and not on whether 
they were present at the writing of the letters, or 
knew of the writing of them, provided that it was 
established by evidence that a requisition for a 
receipt lmd been made under s. 58 of that Act. 
Queen-E vieeess r. Khetteb Mohttn CnowDHEr 

rr. L. R., 27 Calc., 324 
4 C. TV. XT., 440 

s. 63 and ss. 37 (b), 40, 01— Prose- 
cution for attempt to defraud Government by unde 
stating the -value of property in a partition-deed . — 
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STAMP ACT a OP 1870)— «■/ ««eJ 
A 1) .tret Jndsn* m pounded « part t»w-deed pro- 
duced bt ore h ni and forwarded it to the Collector 
under s 35 f the Stamp Act lS^ be ng of opuura 
tbit the iccutnnt of the deed had comm tied in 
offence m r « G3 The Collector under *- CO ore 
t-on d the jroereut on of the estfstist who wu* con 
vifted by the II* gut rate cf an offence under v f 3 of 
t e Act On appeal t-i* Seasion Conrt acquitted 
h m on the ground that the C Hector had n t com 
piled w hi5"(l or a 40 of the Act Held that 
» e aeon rtsl win rrron e Emprtu r Drartanath 
n> mdirt I L E 2 Calc 399 Emprett r 
SAdonnnd ilalonlr I l X S Cafe, 2o9 
Emprett y Jaahx, I L E~~ Bom. £2 ecotn-ered. 
Qrzrs Exnm c Viskatsatapc 

[I L. K., 12 K ni, 231 


STAMP ACT (I OP 18701 — t0Mi ** ,J 
o*h«r law for the time hem* in fe*re” “ 
« thin the terma cf a C" of the g tat rp Ac t, Is* 
Qrzis £xnm r ^ohajcjtoieaw Crawl 

[L L- K- 23 Mui, 155 


s. 68 — Conrlfee ttaatra—Sahlf «» 

/ rented perton— Stamp Act fXrjIIeflM) eii 

—Act rjlof 1ST0 (Court Feet Jet) * Si-Ill 
tale of Court-fee .tamp* w thmta 1 «n» wo «* »» 
cffence under the g tamp Act (XVI II of 1SC3 » c"tia 
cow a pec tally made *o by a. 6S of Act I ot IS J 
r.MPBzes or Ircia t Jn.it - XX-E-, 4 AU-,^13 


I.L.P.,2 A1L.S0S 


8 64 and A 68—/ tfaeal to a re 

tree pt — Sane! on of Collector nec eii*m It fore 
proiecnf on Jnnid cf on ITenf of — Proeecuticn 
for an cffence t mm tted m contrav wit on of a 04 of 
the stamp Art (1 of l e C) cannot 1-e nst tuted nnlerw 
with the prtnoo* sane* on of the Collector under 
a CO of the tame Art Qcitw Fvpsre 3 J nmm. 

[1 1*. 9 Boot, 27 


67 Docnnent exerw ei mil 


stamp Act, 18 0 u c<* controlled by the 
fi-st clanar of the *#ction which refer* cjlrto biCacf 
exchange and promtesory noiea hnt appltea to all 
ease* in which a document u executed with intent to 
d fraud the Government of itamp daty 1'nmscr 
rspn Staler Act l«-0 X I*. K, 9 Mad, 138 


See CcLizctoa 

Aee Cor»r Pns ACT 1ST) (Ca I tH ^ 
p AB. 11 Post, 5°8 

g re 1 Torxcr— Cirn, Cim- s *cow»«f 

Enpisca — Cwstaiirro os LssmtJ- 

used Docrarrrs. 

fl I.. EL, 18 Boat* 6H 
LlaB^SlEom, 201 

«rr LiurranriT Aer 8 19— ACKSO* 

raxorawr otBmw . 

fl.I fc n,18Eoi3,ei4 


I Jj. It,' 21 Bom., 201 
- Bch.1 ftrt-L 

See Ciltl rsnrx c txVJ ACT 1500 *'’*-** 
iet A 


i not elirmu tpenttUj pror fed for 

Eett ft Of nntiomprd doramnl Ale /meat cf am 
ofenee nnier e 61 of 'tamp A t enml 

Code (Act XLF of 1 SO) , 40 Two Utter* were 
written to pet bonmnwhirb the writer recommended 
hen to adtanre romi of money to the hearer* of the 
l‘t*er* and loond himielf to repay three tnma if lent 




JT«fI-c*iff«- — Whether an account » medbi-- 
in the tool* of hi* creditor amount • to an ackDO'l^r, 
mrnt withm the meaning of the g Ump Act (1 
is"») tch. I art- 1 hi qnertioa depending 

inpen the form and intention qf the entry Mg* 


Hair r I* uxoarr E ot IL.H.,8 Calc, 2S3 


■ Stamp Jnlf — 


loan* were made be pet .oner who kept the letter^ . 
A pTcaecution haring been mheetjcirtlr commenced i 
asamrt pet »ner under a (T of the «tamp Act, 16~9 | 
for firfrandmg Goremnert of UBp rerenne by an l 
Uegal derice and be haring been convicted on the ’ 
ground that when the k«n» were granted the doru 
tarot* became letter* f guarantee and a* inch liable 
to rtamp duty —Held that the execution of a docn 
ment which on da face required to be and in rct_ 
•tamped, coni d not be aaid to he “an act. con nranee 
or — rt^penaBr pro* ded for hr th • Art o-any 


tjier law iar 


e being la fore*” and that 


ETTT t - U 1 • ere pnnuha le at a 1 w, 
rd'dmt’ Ctl:T, P Act 18-9 anditcoald 

St SESHiJiSL ; 11 “ J " e uat 

pwren »m™, an mutaaped d enusmt 


S 22 , , , '“ oo ? t , 10 

«Wd to a Cl of the «Unrp „ 

IZZSZZ ' cX ' 

^ 1 *"* »» art prortded for be -an» 


ci ttm-Eredenee-AcHm,wledjme,l -Fa acro-a* 

In a hath ch tta, ihowicgadrancea of irnney 
and part-payment made be the defendant, the * 
amount being in the handwriting and oeued by 
defendant is admiaaible In endmee w 'hoot bons 
.tamped. Brojender C comer y Bramomojt 
dira. I A. £, 4 Cafe, 6So followed. B*W^ 
Cozen) «HiBA r Gotrcx CncxDza Snini 

(LlaB-aCAle^lSJ 

Aclnoerltds •***'! 


Promxte <■ ml ay— Contract — Contract Art (IX 
of tST2) t 25 e 3 and t 62, til (f)ff K . 


eontaicjig no premu m w.. , 

ackncwledgmeut mfSoenUy rtamped, *»***. 
tract within the meaning of a. 15 ch 3 of Act 1 
1872 . Cbowth BincTXAXi r Ceowsji Actrzrr^i 
[X I* R, 8 Bom, 18* 

4. Jclnotrltdpmfj-: 

Bala ace-eleel — V lae I —A n!I»»h or Valance-»h ert 
wt«d» j**t and ugned by a ^omaahta cf a puna 


ihowrng a balance dne by him to the v 


of the 

bemm b rot an adnowledgmrot of a dett ' 
th* meaning cf art. 1 ach. I of the Stamp Act, **>-* 
admumhle in eeidence without being lamped. ISrcy 
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STAMP ACT (I OP 1879)— continued. 

Groiind Sfinhn v. Ooluck Chunder Shaha, I. L. R„ 9 
Calc., 127, folio <red. Xpxd Kumar Shaha r. Shuis- 
jjohote Dasi . . 1. L. R., 15 Calc., 182 

6. Acknowledgment of 

debt — Limitation Act (XV of 1877), s. 19— Inten- 
tion. — The question whether or uot an allusion to a 
debt contained in a letter from a debtor to his creditor 
amounts to an acknowledgment of the debt within the 
tueauingiof art. 1, sell. 1 of the Stamp Act, 1879, is 
a question in each case of the intention of the writer, 
lienee, where such a letter, written anti litem motam, 
before limitation in respect of the debt had expired, 
nud at a time when other evidence of the debt was 
subsisting, was tendered in evidence as an acknowledg- 
ment of the debt for the purpose of saving limitation 
under the provisions of s. 19 of the Limitation Act, 
1877,— Held that the said letter was not inadmis- 
sible in evidence by reason of its not having been 
stamped. Bisuambar Nath c. Xaxd Kishohe 

[I. X.. R., 15 All., 58 

0. and art. 5 — Acknow- 

ledgment — Admissibility in evidence. — The defen- 
dant, in two letters to tbe plaintiff in respect of 
certain contracts to sell Government securities, 
nckuosrledged his inability to give delivery, and after 
calculating the amount of the differences between 
tlio contract prices and the market prices on the dates 
of delivery, stated that the amount in respect of the 1 
first contract “ is due to you, and payable on the 10th ' 
July,” and that the amount in respect of the other i 
contract was KS15, " the whole amouut of which will 
be paid up in full on the 3rd and 4th August.” Both 
letters were stamped with a one-auna stamp. Meld 
that they were insufficiently stamped and inadmis- , 
siblo in evidence. JIaatce Chumd c. Jomona Voss ' 

[7 C. I*. R., 88 

S. C. JIasick CutrxD v. Jomooxa Doss 

[I. X,. R., 8 Calc., 645 

1. sell. X, art. 4 — Agreement to 

lease — Correspondence containing agreement to 
lease — Complete agreement. — Certain correspondence 
passed between the plaintiff and defendant relating to 
the lease of a flat in premises in occupation of the 
plaintiff, which admittedly contained an agreement 
lor a leaBO for one year, with an option of renewal for 
another year. Tbe terms in which the option was 
given were as follows : The defendant in one letter 
wrote : “eo I expect you will eivc me the option of 
renewal for another year, respectively five mouths on 
the same terms.” lo which the plaintiff replied: 

" You may have the option of retaining it (the flat) 
for another year on the same terms, but not for a 
shorter period.” In pursuance of an arrangement, 
the defendant had a draft lease propared embodying 
the terms agreed on, which he sent to tho plaintiff for 
.approval, and which was in duo course returned by 
him " approved,” The defendant then had the leaso 
engrossed and properly stamped, but tho plaintiff 
eventually refused to execute it, and it was never 
signed by tbe defendant. The option of renewal 
was given in the unexecuted lease in the following 
terms: "Also with option to renew for another 

..twelve months certain." The defendant having 
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entered into possession and disputes having arisen, the 
plaintiff gave him notice to quit, and sued to eject 
him, .alleging that at the most ho was a mere monthly 
tenant. The defendant pleaded that under tho lease 
ho was entitled to hold for a year. The year expired 
before the suit came on to be heard, and tho defen- 
dant, not having exercised tho option to renew, vacated 
the premises. At the hearing the defendant, in 
support of his case, tendered the correspondence and 
the stamped unexecuted lease. It was objected that 
tho correspondence was inadmissible in evidence 
because it was unstamped, and on behalf of the 
defendant it was argued that the stamped unexecuted 
lease must be treated as part of the correspondence, 
and as it was properly stamped, no further stamp was 
necessary. Meld that, as the correspondence con- 
tained a complete agreement independently of tbe 
draft and engrossed lease, tho latter could not be 
treated ns part of the correspondence, and that con- 
sequently the correspondence innst be stamped and 
the penalty paid before it could be admitted in evi- 
dence. Botd p. Kama . I. L. R., 17 Calc., 548 

2. — “Agreement to lease.” 

— An agreement by a zamiudnr to execute a formal 
deed of lease of his zamindari which is under attach- 
ment after obtaining a certificate from the Court 
under s. 305 of the Civil Procedure Code is nu “ agree- 
ment to lease ” under art. 4, sch. I of the Stamp Act. 
JRErERESOB HSDER STAMP Act, s. 46 

[I. L. R., 17 Mad., 380 

1 . set. T, art. 5 — Agreement ur 

memorandum of agreement relating lo the sale of 
shares — Agreement bg correspondence. — Correspond- 
ence having passed between the plaintiff and defen- 
dant relating to the sale of shares in a certain 
company by the plaintiff to tbe defendant, and the 
sale not having been carried out, the plaintiff in a 
suit for damages against the defendant sought to 
prove an agreement for salo from the letters, none 
of which were stamped. Meld that the letters, 
though Unstamped, were admissible as evidence 
of an agreement, since they did uot constitute nu 
agreement or a memorandum of agreement. R AIMER 
c. Gould . . . IL,R„ 13 Mad., 255 

2. Agreement —Document ‘ 

acknowledging receipt of money for future sate of 
shares of a company and promising to execute a 
pubka document of sale. — A document whereby 
the party executing it purported to sell his right, 
title, and interest in certain receipts for shares, 
and to execute in future a pukka document of 
sale thereof, ami acknowledged the receipt of 
E10,091, held to be an agreement, and, as such, 
liabto to stamp duty of eight annas under sch. I, 
art, 5, of the Stamp Act (1 of 1S79), the property in 
the receipt not being intended to pass forthwith. 
Hepiuda Sheikh Adam & • Co. p. Esavali 
Abdpx.ah . , . I. Xi. R., 14 Bom., 316 

3. Letters submitting to 

arbitration. — Letters written by parties authorizing 
arbitrators to arbitrate between them do not require 
to be stamped, as forming an ‘‘ agreement” within 
the meaning of art. 5, sch. I of the Stamp ict. 
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STAMP ACT (I OP 1879) — ecafiaaed 
(iiramu Krim'Ji E»xoot« r 
Biian Fa* on E I*. R,I9 Pom, 22 

4 — ■■. and art. 28— Ia- 

a »* ty not, yire* to rail ray recipna. If too- 
.1 art- Agreement — An indemnity tote f««tl to 
i T» Iway compan* be • reciignee ini ill »orete hi 
it wrt of p«d« dtherred to the «u«ignce, and fer 
wL cb be t» naMe to prednec the railway receipt— 
by which ncte thee ccdcrtake to bold the IiPwaj 
renrpapy lt« agent*, and wreanti, hannleaa ltd uj 
("in mflcd in mpcct of tH claim* to the Trai-i good* — 
u cot an " indemnity bond ” falling under art IS, 
ach 1 of the Stamp Art (1 cf ISIS) but u an 
»L-r.imfr.t fallirg uod<T cL (e) art. 5,*eb. 1 of that 
Art and cctiequentle tbarpnllt i«It with a 
itiicp duty of S aunaa. As ox fa OV 9 

[I I, IE, 5 Bon, 478 

fi Sornmrnt — JfTttntol 

to pay — A decerned executed ui tk »e term* 

“ Thi* documtrt a iand note la executed br me 
fer ttr porjcM f purehaeinp a plor 1 tale fltd 
yon P7 I wall pay inter* ft on the anm at a 
half aura per rupee per metwm. Hat m; reeeieed 
the P" in raih tLl hand-cote la executed.** Slid 
tha lte d emmet trae rot a pnjmuvjry note ter a 
betid but wat an agreement to pa» andaeeucbwa* 
charreahle a Jh duty coder cf 5 kK. I of the Stamp 
Act. Timer v Tom Kotfo dot- ZS B’ ff.dOJ, j 
referred to. UtrBJJU Slonrx Pot r burnn 
MJHMnuci E U B, IB CUe, ISO ‘ 

6 and art. 44 (a)— I 

Jemaieaf— Hotfjojts— In a contract for work 


STAMP ACT (I OF 1878>-<oa?>««r/ 
a certain paxtnr* ground attached to the eXxsry 
caeloomrrt at Toona. The note rent'd that S 
til to erne thirteen ihe-bufeloee, at El 10r<rt<vh 
, on the ra«hireirrtKind,fera«e»iJerat»acf «n 

to be paid to P W t«o beUlmreti » b dcfas- rt 
pa meet of cue baulmect. the wto»e am nntwu -» 
Won* payabl- at OTrc It farther recited that. ° 
rate the debt mn ned unpaid bejernd the tted 
icriod. S wu to pay cm tie amount mterert a- tM 
rate of 2 per cent, per month. The OcTertce 
Pcoun waa of epioion that the rect-tote la qicrtin 
waa a lew and nffieiretlj damped wuk 
The Tnipeetpr -General cf Peg ideal ion 
devument to be an agreement falling under art. * 
el (O, ech. I of the Stamp Art, and etarpiabU 
a .tamp date of eight aunaa On reference by to 
Ccmnmaiooer to the II Eh Ccart, 

Breirteoon a-d rmoji JJ nmnii. 

J, diaaectisc), that the rent trtf la qcertwfl wal •* 
agreemcT t, and as raeh charpcalle with* e^*? - 1 
cf eu.lt anna, nnder cL t«) cf » rt 
Stamp Art t I of IS~*) JIM 
Hastois J, that the iortmarra* '*■ 
aofieiratlj rtaoped with fur 

hems immoeea'le pm pert y within th» detnA»« 
a I of the General Oaaaea Ael (l cf J®®) - 
herwerer, prone? pram he net repardfJ 
able property, the inatmcient waa an agreement 
or relatmp to. the tale of ptedu the pnee 
with reference to the qnaati.y to becOTicimeJ 
rattle, and. ai anch, waa exempt f-om etax?* J 
trader ^h. U, art, (a), cf K7 

lloxviur Iaasi . E h. E, 13 Been, 67 


— io the contractor aa the work f repented, and - 

that the Engineer mult retaji 10 per cent, on the ' 
ralne of the work dme to co>ex rerapctisaboo for 
default on the part of the contractor and aa aeraruy 
f-* the proper performance of the contract. 11,14 
that thia contract waa chargraMe with etamp duty ai 
an agreement under art. S (r) and tea aa a mortgage 
under art- 44 <«) of ach. I of the •‘tamp Art l $“9 
Emsrjct rutin Sram Act IS “9 

[L X, E., 7 Mad, 209 
7 — — and art 44 —31ort 

9031 —' “ Jfreemnl not cfienr.re fronted for ” 

A l-.cente Breed to an arrack renter exprenl y rxrumd 
aa cne of ui rood trena that the hceniee abonld 
depout a mm equal to three mentha* rental aa a 
•county for the dee perfermanre cf th* cnotrart. 
The been** executed a moehalka, atatmp that he 
agreed to all the tenna and «nd,Mca mentionid in 
tte hcraae Mild that the mnehalk* ought to be 
tiAmrwA wv -- I^croht «ma atamp. IIirraiTcx 


L 45 


[E lu E, IB Mad. , 134 
and ach. IE 

portare gronod- 


cE 2 (»)— ayreewe, _ _ 

agreed to tale for fire moclii from the Jf 


EE. K, 15 

9 *nd ach. IE * T *r ® 

— /a'erert ea lamd-Jjrtemtol to «W *' a *' r *' 
trret — A document hearing a atamp 6 f «e ref' 

atateil (laferoba “ 1 tai e «U to 70 a the iU=i V 

tree* of the two r. lagew f r IHfiOl on 
that thoee young tree* wh te trunk* do tot *x«™ 
2 feet m cirrumferecee ahcnld net be tat »f J 
and that 1 will pi»r too wntlca mfocmatioo to 
the tree* cf the at id rtflapca when yon ahaH , 
cut the tree* and remove them within t«o fr*J% ««- 
Jr, Id that the doeumrut waa m^eMctly «tamp«- 
\ onxa MaBaxanau r EaxcHlsnaa . 

[E L. R. 23 Bom, '<*> 

ach. I, art. B-Jrticl; jf 

d.,on3Uon—$ptnol n’,ot*,on~Ee*olnlio* rtj*r 
aedit* Ar'irlu of duoetation—Ccmfoodr 
fri of 1SSHJ, at 76. 73 -A emupwnj bEitcd. nj 
ahare* an«. alreadr poueaatDg Articlca of A»»”rt , 
proceeded to pat* a «p«ia) refoJcta* m , 

which a document waa drawn up cntulcd “ ' Art** 

A»» cn'.icn ” la *npcr«e»ton of the Article* tto< 
tore m foe*. The record cf Una .[ecal^y-" 
waa under the premium « of a. T9 of the I - 
Compare. Art, l‘£2. aent to the Pegirtrarrf 
Stock Corapanrea to he recorded by him- Th e 
merit waa rmprandedhT the Pegtatrar jo the p*«“ 
that it required to he atamped aa ArtKl« efA**^* 
tun. and waa net ro ctamped. HmafiCimm^ 
waa made by the Board cf Rrv«rae to *“*_ ,2- 
Cwirt under the pmnauoi of a- 46 of the *. 
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STAMP ACT (I OP 1879) — confirmed, 
question required to be stomped. Reid that the 
Indian Companies Act did not contemplate any such 
thing as non Articles of Association, and that the 
document in question wus nothing more than the 
record of a special resolution, and os such did not 
require to be stamped. Is the matter op the 
New Ear uton Wooxx.es Mims 

[X Ij, B., 22 All., 131 

1. sell. I, art. 11 — Btl! of exchange 

olherinsc Ur an on demand — Impressed stamp — A 
bill of exchange for 11500 payable oberwiso than on 
demand must, under art. 11 of sch. I of tho Act, be 
stamped ruth an impressed stamp of the value of 
six annas Radhakaht Sit aha r. Abhotciiubk 
Mitteb . . . . X L. R-, 8 Calc., 721 

S C It adhakakt Shuba v Abhot Cheek 
Mitteb 11 C. L. R., 310 

2. and art. 19— Cheque — 

Bill of exchange — Admtsstbthfy t n evidence— Post- 
dated cheque — Stamp Act, 1S79, s, 07— Penalty . — 
In determining whether a document is sufficiently 
stamped for the purpose of deciding upon it3 ad- 
missibility in evidence, the document itself as it 
stands, and not any collateral circumstances which 
may be shown in evidence, must be looked at. 
Bull v. O’Sullivan, L 11., 6 Q. II , 203 , Gattu v. 
Fry, L. E„ 2 Ex D., 265; and Chundra Kant 
Mooherjee v. Karlxk Charan Chaile,5 B. D. 11., 103, 
referred to. Where a cheque bearing a stamp of 
one anna was dated tho 2oth September, and the 
evidence showed it to bare been actually drawn 
on the 8tb September, mid therefore to bare been 
post-dated, it was contended that tlie cheque was 
realiy a bill of exchange payable 17 days after 
date, and therefore inadmissible in evidence as being 
insufficiently stamped. Held, in a suit to rccorcr 
tho amount of the chequo on its being dishonoured, 
that it was admissible in cridence. Ramen Chetxt 
e. Mahomed Ghouse . I. Ii. R., 18 Cole., 432 

sell. I, art. 13 — Security bond for 

costs of appeal — Court Bees Act (VII of 1870J, 
sch. 11, No. 6. — Held by tho Tull Bench that where 
a bond is giren under the orders of a Court as se- 
curity by one party for the costs of another, it is 
subyect to two duties— (a) an ad valorem stamp 
under the Stamp Act, art. 13, sch. 1 ; (4) a Court- 
fee of eight annas under the Court Tees Act, art. 6, 
sch. II. Koi.wai.ta v. Mahabib Pbasa® 

[X L. R., 10 All., 16 

1, Bch. I, art. 18 — Certificate of 

sale. — 1 be stamp duty payable on a certificate of salo 
is governed not by s. 24, but by sch. I, art. 16, of tho 
Stamp Act, 1879. Repebeeoe bbom Distbict 
Judge under s. 49 op Stamp Act 

[I. L. R„ 5 Mad., 18 

2. — — Certificate of sale — 

Purchase of equity of redemption— Duty.— . Where 
the equity of redemption of an estate is sold in exe- 
cution of a decree, the stamp duty leviable upon the 
certificate of sale must fee calculated upon the amount 
of tho purchase-money only Rebebence ukdek 
Stamp Act, 1879 • I. 1>. R., 7 Mad., 421 


STAMP ACT (I OF lB7B)-coniin, le d. 

S. ' . Certificate of sale — 

Practice— Ad valorem stamp duty— Sale, subject 
to mortgage hen, of property in several lots— 
Stamp duty payable by purchaser of one lot, how 
calculated . — In execution of a decree, certain im- 
moicablo property was attached and sold in eight 
lots to different persons, subject to a mortgage. 
The applicant was one of the purchasers, aud applfcd 
for a sale-certificate. A question arose whether, in 
t computing stamp duty, the whole amount of the 
principal mortgage-debt, or only a proportionate 
amount of it, was to be deomed a part of the con- 
sideration. On reference to the High Court,— Held 
that the whole amount of the principal mortgage- 
debt, and not merely a proportionate amount of it, 
w as to be added to the price, and the total amount 
to form the consideration upon which an ad valorem 
stamp duty was to bo calculated, each purchaser 
obtaining a separate sale-certificate. Ik be the 
appmoatioN op Vishnu Keshav Sathe 

[X Ii. R., 10 Bom., 58 

4. — — — — — Sale-certificate - Sale 

subject to incumbrance. — Whcro property subject 
to an incumbrance is sold by auction in execution 
of a decree, tho sale-certificate should be stamped 
according to the amount of the purchase-money, 
and not according to tho amount of the puichase- 
money together with the incumbrance. JwaBA 
Pbasad r. Ram Nabaik . I. L. R., 15 All., 107 

5. Sale of property 

subject to mortgage — Valuation of property sold — 
Computation of purchase-money — Certificate of 
sale— Proclamation of sale — Mortgages noted in 
proclamation of sale — Civil Procedure Code (18S2 J, 
ss. 282 and 2S7. — Mortgages noted in the proclama- 
tion of sale ns claims upon the property sold should 
not bo entered in the certificate ot s ilc, or bo com- 
puted as part of tbe pnrebase-money, unless they have 
been admitted by the parties, or established by decree, 
or unlesB they hn\ e been declared, under s. 284 of the 
Civil Procedure Code (Act XIV of 1882 1 , to be 
charges on the property, and the Court has seen fit to 
sell it subject to them, but they should be entered in 
the certificate aud computed ns part of the purchase- 
money if they bar e been thus admitted or established, 
or if they have been declared under s. ?82 of tho 
Civil Procedure Code, and tho sale has been held 
subject to them. Claims admitted by parties or 
established by tbe decree of a Court should be entered 
m tbe proclamation of sale as charges upon the pro- 
perty, though they have como to the knowledge of 
the Court in an inquiry under s. 287 onlj , and have 
not been made tho subject of an order under s. 287 of 
the Cnil Procednre Cole. Shaotappa Chedam- 

BABAXA V. SUBBAO RAMCHANDBA YEMAPUB 

(XL R., 18 Bom., 175 

1. bcIi. I, art. 21 — Conveyance by 

vendors under one denomination to the same person's 
purchasers under another denomination. — Eight 
persons, the owners of a tea estate, purported to 
convey their rights in the estate to a company; the 
consideration expressed in the deed of conveyance 
being £43,320, pav able in shares and debentures of 
the company taken at par. The only shareholders 
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STAMP ACT (1 OF imey-ttahaaed 
t? dehetitarr-beMert cf the company wereth* tight 
perKti who psrpertfd to tell the <» - *ie to tis* <n-*« 
panr Jltld tint. ahhocgb the etmrejiog parti e* 
were the lb»r*holdm of the romp-fy there w»i jilt 
M mnch a ule and tr»n*fe- of tb* rrvpeTty and a 
eh*n?e of ownenlup u there wtwld hare been If tb* 
*t*r<be!d<™* bad been «r2ermt perwrm , and that the 
proper duty pi yah' <• m the toareyinr* »u tbcrt'or* 
thit rofotievied In art. n »eh. 1 cf the 'Stamp Aft. 
Is ex Kotbou Tea CtiMR 

(L&.R.13 CaIc.,43 

2. and a r t. 60, cL (b>— 

T'oafrr cf I rate — Tern % ■ ft r ef a tX «« c/m pari *» r- 

F — Where a t function u In rabetano* ■ n!i of a 
ibarf in » putiimlap and the tmoifrr of s .hare in 
a Icaec only t,T*» put of the ubjort-teiUfT of the 
«3e, at being * l*»rt of the partcerihip the 

train rtion .hi -old be. regard/d art u the Iramfer o' 

* l»**e bat mm the *ale of a»har* in a partnenJ-ip, 
and the duty paya 1, , 9 re.pcrt her of ebonU be 
that f»l wp nailer ich. I at- SI, ef *rt l of IST'* 
Ii El Ur nous Txa Eli ati 

[Z. L. R, 12 CaIo, 383 

3- _ " t ompann — JT,nJ- 

•■yap Transfer cf property if old toner- roee- 
pan, - Ctareranee - An IMtrcment. which H ta 
term, a rooTejaor e of pr-perty .t an arreed «l 0 e, U 

* mU f r-eh p-ojvrt, .t that pnee. and [, rorem-d 
bv art. .1 ich l cf the Stamp At* (I of IC791 The 
nrcnmi-ure that the traaaaelion u a part of aUreer 
trarjarta* cannot aff -tt the rbararter of tb. ir»4n 
a*ct. KE/EixicEcsDritrAXf Act a.46 

P- L. E, 20 Bobu 432 


Traatftr cf lean — When by < 


2 th7s*' 1 “ U .- nad<T »« Si of aehTl 

el the S*amp Art fl of lS^i with - • - 




V d CT * ct ' <>n *- •aimAn ^ €0 

JtTrf wh e the n.en»u rnnd by the leaaea. 
rtmun rmn 'rixr Ary> 1V ^ J K lnn 
fl.I»R,23Ca3e^2S3 

sump art'Ti *o 2 . SL nh - 1 of " C«£ri 
eon tea: plated by a m *» » eopy 

(Art XIV of *22 J IWnre Co2 

the Cocrt or S , ““ W “ ~py by 

fa® ef the cot «aA.«iV— JK 7 
qneneecf the 


STAMP ACT ff OP 1870) — ecaf;**fi 
the book entry when pro-fared at the heart?? 5*3 
SB2TAA! Sajjaibit Kasapi T IiCLASl 

(T. I*. R. 15 Boa, f67 

2. "Copy ef cr&rrfV’i* 

npal Hoard err 4 ! fed If lie kttrtiorj — T*' *« 
c^ctr—Ttxitve Art (1 o f 7t 7S. mi 71 

— llrld that a copy cf an order p*r**-l by a Pa 
pal Hoard et» a prtl'Vw prramted ta h, aad eertid 
aa a true copy by the Semtary to tb* Bci «»* 
vithia art. S3 ef the firat niedale to the 
'Uap Art, LS7P, and re^e jed ta he i*aaiwd The 
'evert ary of a MacielpJ Beard i* a “ plto «Sr« 
■It bin the tneamne of art. S3 ef the Crrt acfcrthW *-» 
the Stamp Art, lSJo, for the porpoM l cheated 
therein, r.irnna ntn Snw let. » ^ 

[I. L. R, 19 AIL, 233 

«ch. 1, art. 25, and art 5— IV 

eltrahcm a/lrnrl— Ajrrccctmt — Aa aSTeraect »M 
made hetceea fertaia pmoru to t'aaafir the fata* 
■arplea prcdU of their reapeetfee trade* to a trmte*. 
in order that the Unite* alwnld hold the f and to ta 
be created on fertaia trait* declared m tb* af*«- 
rnent. Zttld that the agreement cal t-a^** . ® 
•taeip dnty a. a dectaratien of tmrt n*dtr ti* 
Indian Stamp Art. 1873. *eh I. art. ZU ud »• *■ 
• prremect order art 5 (r). EtmOft r5 5?J 
Siaxt ACT, a 46 . . X. In. EL, 11 Mid, 21d 

%Ch.1.*Tt.20-Jaj1rm*fai roJrmnrj 

aa MfrmnMnl fa ntemrt rep**— ear «/ loam /re* 
rmtrd cl l,mc of loan -Jir.yc mrmt Ijr ray af "**■ 
ynyr cf talaaile nrcarofj It ttcwrt pre-eri*»>»/ *”? 
— Art. S'J of aeh. I of the Stamp Act (I «* l$v 
appboa to as Initrcment erldr'nnp an agreement t» 
a^Ttre the reparmret of a loan, executed »t the tea* 
the loan la made, and not to the caw of as A* 4 ’-??' 
meet by way of mart jape of a rateable ■cecity » 
•coora a pre-exstirg debt. It «oot<mp!a*« « 
uutrameot Rotnopn-reii with the adranee *=* 
with the loan. (Jrrts-Kwrxrss * I>i*ieps» 
K itiirsi Mima Z.L. It, 27 Calc.. £87 

(4 C. TV 52* 

L ich. I, art. Zd-lnii>nmr,> rf 

yft — Ttdcrrrmrnt at foot efd^amnt.-Oa ‘l*?™ 
ef April 1S7S, cn which date the S-amp Art (XVUf 
of 1573) wai ta fore*. J jwi«d to A a Armacoi 
on ylaj paper prantinp J2 an aanC-Sy cbv&f « 
the re ten nr* of a riTU^e Oa the S4lh rf Apn* 
1S79 the Stamp Art ll of 1573) heisc then In f«*»* 
J adopted C at ter »on, aod C three dart ■'-J'" 
wardi made the followuip eodortement epon thr 
cement ** I rontrot to aet aecordliip to ^ 
■usi” ScldtiaA thelniiromeat ihonld fce 
with a imzle itamp aa aa untrnment ** P*" 
wader an. 35. ich 1 of Art I of IST L* “ 
Bhatakeai . 3LTi.IL, 7 Boa*-*” 

2. — and art- 25— ft - 

n ef tract— Gift — Where a disee*"' 


krop not made co the 

nuut j * 7 ??- *oUIy in me. 

to .U uSTtwfe ” 1 ° f lhr C^»- tth a 

^ tuI li * r*n<** of KlecUfjn^ 


i rteted in an initmtcect cf p^ft cf etrt ai a lud tn d*- 0 " 
' tala the doccr cot of the prrfti of the Uni — Had 
that the uurtromere wai liable to rtamp daft a* 
a pi ft. tnd cot u a decUratioa cf trert. 
rxoxB Staup Act, a 46 3L R, 12 M»A, 89 
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STAMP ACT (I OP 1879) —continued, 
sell. I, art, 37 — Partition, In- 
strument of — Arbitration — Aicard. — An award di- 
recting partition of property, if signed by tbe parties 
interested by nay of assent to the award, becomes 
thereby an instrument of partition, and shonld be 
stamped accordinglv . Amabsi i, Daval 

[I, L. It., 9 Bom., 50 

1, sell. I, art. 38— Peed aclnoto- 

lodging former adoption and investing the person 
adopted mth potters of son.— A, who was a eliildlc's 
Hindu widow, acknowledged the fact of the dno adop- 
tion of B by a deed which recited that she having 
been childless had asked the father of the exccutee to 
give the cxccutee in adoption, and ho having consented, 
the exeentee was adopted with due ceremonies on the 
1st August 1837. It further, recited that the original 
name of the executoe was changed, and the exccutee was 
thenceforth to bear tlio changed name, and to get all 
the powers which usually tested in a son. The 
Commissioner, C P, .feeling doubt as to whether it 
could be treated as a deed of adoption, referred it for 
the opinion of the High Court Held that the docu- 
ment was distinct from an adoption deed or authority 
to adopt so as to be liable to stamp duty under Act 
I of 1879, art. 38, sell. I, and that it was not liable 
to any stamp duty. In the matter or Amiiai 

[I. Ii. R., 13 Bom , 280 

2. Peed confirming adop- 

tion. — A document was written on a ten-rupee stamp 
paper executed by the executant M to one P, 
whereby M, after reciting the fact of his baaing 
adopted P, constituted him the heir to his interest in 
the undivided family property, and declared him to 
he the sole owner theicof as the executant's adopted 
son On the same document C, the mother of P, and 
his father P endorsed separately their consent to the 
adoption. Held that the document was not nn 
instrument conferring an authority to adopt, and 
therefore not chargeable under art. 38 of sell. I of 
Act I of 1S79 or nndei any other article. The 
endorsements therefore w ere not chargeable with any 
stamp dnty. In the matter of Han vurA 

[I. L R., 13 Bom., 281 

1 . sell. 1 t art. 39 (b) — Pease — Bent. 

—A mittadar executed a perpotuul lease of certain 
villages for 111,954 per annum. Of this, 111,554-10-7, 
Tcpreseutmg the Government peshkash, the lessor 
directed the lessee to pay to Government and the 
balance R400 to himself. The lease was written on 
a 20-mpce stamp paper. Held that the sum of 
81,954. represented tlio rent and that the stamp 
duty was to he calculated thereupon Referencf 
-from Board or Revenue 

[I. L. R., 7 Mad., 155 

2 BOh.I, art.39(c),(d) — Bent — Pre- 

mium — Mortgage— Lease.— By a document purport- 
ing to bo ttlcasc, certain land was leased for four years 
at a rent of 5115 per annum. Ont of the total rent 
it was stipulated that R60 shonld oa paid in advance 
and the balance RIO at the cud of the term. Held 
that the payment of K50 in ndv ance vv as not payment 
of n premium or fine within the meaning of art. 39 (c) 


STAMP ACT (I OP 1879)— continued 
of the Stamp Act, 1879. Bv a document purporting 
to be a rent agreement, the lessee took a shop for 
five years, agreeing to pay 1130 per annum as rent, 
depositing one year’s rent with the lessor, which was 
to he credited to the rent of the last year of the 
term Held that the deposit of one year’s rent with 
the les'oi was not a fine or premium within the 
meaning of art. 39 (c) of the Stamp Act, 1879 By 
a document purporting to be an instrument of 
mortgage, the ownei of certain land, being indebted 
in a certain sum, conveyed the land to his creditor for 
nine years in liquidation of the principal and interest 
of the debt The creditor was to take the produce 
of tlio land, enjoy the profits or suffer the loss, and 
pay 1135 per annum as rent. Meld further that 
the document w is a lease with a premium liable to 
duty under art. 39 id) of sell. I of the Stamp Act, 
1879 Reference under SiAvcr Act, 1879 

[I L R , 7 Mad., 203 

3. — and sch. II, art. 13, 

Cl. (b) — Kabtiltat or lease oj immoveable property 
for any purpose other than that of cultivation — 
Stamp duty, Pxempttan from, of such lease. — A 
kabuliat or lease relating to immoveable property let 
to a tenant for any pm pose other than that of culti- 
vation is not such a lease ns is contemplated by 
art. 13, cl. (5), of the Stamp Act I of 1879 so as to be 
exempt from stamp duty , hut Is chargeable with such 
dnty under sch. I, art. 39, of that Act KarATAN 
Ramchandra i . DnoNDr Raohu 

[I. Ii. R., 10 Bom., 173 

1. sch. I, art. 44, els (a) and (b)— 

Mortgage-deeds — Covenants Jor quiet enjoyment — 
Per Curiam — Cl. (a) of art 44 of cell. I of the 
Stamp Act, lS79,applies only to those deeds m which 
posse-siou of the mortgaged property is giv en, or agreed 
to be given, at tho time of the execution of the deed, 
or, in other words, where immediate possession of the 
property is given, or agreed to be given, bv the terms 
of the deed to the mortgagees Per Garth, C.J. — 
The principle of the distinction between the two 
classes of mortgages name I in art. 44 is that, where 
the title to the land and the possessicn or immediate 
right to possession both pass to the mortgagee, the same 
duty is charged as upon a conveyance by way of sale, 
hut when the title only passes, and possession, or the 
right to possession, does not, the lower duty is 
chargeable. Per Hitter, J . — Hie word "given” 
in cl (a) of art 44 points out tbit only those 
transactions are intended to be covered where the 
transfer of possession takes place m consequence 
of the agreement on the part of the mortgagor to 
deliver ov cr possession as pirt of the security tor the 
mortgage money ; but where the mortgagee becomes 
entitled to enter upon possession irrespective of the 
consent of the mortgagor to make over possession, 
cl (a) will not apply. Per Field, .7. — 1 he Stamp 
Act is a Revenue Act, and the rule of construction of 
such Acts is, that in ca«e of a donbt, the i on struct ion 
most beneficial to the .subject is to he adopted. Tlio 
words "agreed to be given” in art 14, cl (a), can 
only apply where there is an express cr implied 
agreement to give possession, they will not apply 
where there is no such agreement, express or implied. 
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STAMP ACT (I OF I B70>— «»■/■■■«*> 

but the iffictcf lie document I» such that a inert- 

S gee has merely a n,.ht which be cun enforce to a 
•art of Isw to obtain p»*«si " Asovrucrs 

fl.L.B,10C(ile,274 

2. fmlfifbtiu— A mort- 

gage deed date it tie 4tli August 1883, stipulated 
that poexi'ion was to be given to the mortgage* 
after tbc 31»l May 1818 if (be mirtgage ban »u 
Hot entirely repaid by that date On the question 
being ri fimd to the High Court, whether cl (a) 
Orel ti| of art. 44, ach I, Stamp Act 1 of IS/* 1 
applied to the carp — Held that cl ( fc) applied. 
The intention of eh (a) il to corcr esses cf mort- 
gage with |*'Mcanon, and the words “agreed t be 
given ” are to be read aa if tbe vrordt ■ at the tunc of 
cxecutim” immediately followed and qualified tbe 
word “ given Cl (a) should be read aa If St 
were avoided 1 when jomcmioh of the property • 
* * la gireri hr tbc mortgagor at tbe time of 

cxecntioo, or )i agreed to be then giren and not 
• • • » then agreed to be given." 

Buiossoiut Min, Conner r I.xxchjxsd 

[I la R., 8 Bom., 310 


- Sltpmlafto-. 




freih obhyahmt — boiler tbe ordinary law of 
gage, the mortgager u 1“ und to long at the equity of 
redemption rcmaini with him to lDilcmuify tbe eatate 
against eipcnaea incurred in prctcctlng tbe title So 
that where a mortgage-bond contain* itipulationa 
under which tbe mortgagor engages to repay to tbe 
mortgagee any coats be may incur in suits brought 
again it him by the mortgagee co-sharers and alio 
any debt# charged upon tbe mortgaged property which 
the mortgagee may pay, the ittpulatkui do net create 
any Ireah obligut on, and require no additional atamp 
doty Dtvojus Gcsonnr* r Whiiit 
Ljxsnmv . J la B , 8 Bom.. 435 

4- — Bomd — Jf origan . — 

Stamp Act, 1979 ilrll (ej nod is. „ 7, 26, 
•ei 1, art 13 — A grower ef auger rane executed a 
deed whereby he borrowed a turn of 1(25 at “ear. 
ntrt money,* and rorenanted to deliver to the lender 
on a certain date 21 to turn] » of tab (unrefined eugar), 
upon which be wai to receive a profit of 9 anna, per 
maund over and above a price to be thereafter fixed 
at a melting ef grown* Ue further covenanted as 
follows - If tbe supply of tbe rmb be leu than tbe 
ftaed quantity and the money it ill remaina due, then 
the laid money tboa due, including the profit!, »hall 
be paid at the rate of Itl per mnuod , tb,t In case of 
”? supplying the rah at .11 or telling It , t some 
other place I will pay the wbole amount at once, 
including the Mid profit." At collateral aeennty, 
he hypothecated the produce of a field of sugarcane, 
^•1*“ *■*» atated J/eld by the 
£*2Jf* n * *h»t tbe instrument was a ■ rasrigage 
ft Inf *>thln the meuniDg of a. 3 <13) and art. 44 

hV Vrran* V*, 0 " Act (l of 1879) mid 
in.f h C1BT , J * hraatoDr, J^andBEonnraar. J_ 
. A A V? * "W” within the meaning of . S 
uroate T £***» 1 , and w th reference to the 

•oltlv ii .'lilj 7 *?* thargeabla with .tamp duty 

tlj “ * himi under art. 13, the contract Lga 


STAMP ACT (I OF l870>-e»*/w»^ 

•Ingle one Jleld by the Full Bench tfaj* tfc* 
proper stamp duty payal 1< on the feufeumert *x» 
four anna., 1UH by MTi*T, CJ* and 
J„ that in ntimaling the stamp duty rayatUooiha 
instrument tl • amount stipulated to he paid by 
way of penalty In case of breach of the covenant to 
deliver ths rah must cot be tahm loto wwai 
WirtiM ll Heard ef Tenant, A 
J,',2 All, 654 doubted i and Oiifoewe ■‘'•Ml 4>eeru 
I L A’, 8 Ca/e-,2CJ, referred to by Sm’aar.d Htr 
«irsrt. C-7, that, for toe purpose ef «8f»2®e 

the stamp duty, the amount secured by tbetajM- 
xneut was 1125 tU amount borrowed, plus 
the amount to bo paiJ lo the Sorrower «“ *“.V 
manmla at 9 annas per rnaund, and that the 
tional profit, . e , the price fixed at the meetirg of 
growers not having been aseertairahte at the tnoerf 
exicut on fell within tbe provi* oni eif a 20 clw 
Stamp Art and could not have the effect ofadO. 
to the stamp doty JVr Oiotiild, J~ that Ue 
amount secured or limited to b« ultimately WWW' 
able under the instrument waa f X5, the »»« 
lorrowed, pins f 21, the sum recoverable « 
permaund in the erentof the borrow er'scco-deh J 
of the 21 tnaurds and stamp dulj w.s payaUM w 
thu amount IwrnxJi 


x x arris ot OuvJ^oin 
[Liaise Alls 633 


Su SjUSBBtJ CniSBXA II.rJLBt r „ K ,* i, ?78 
CaakA*v Bxraai . . I la B-, 23 Calc, 

5 - Ainj*mnl h «*f 

wort jape »f talaahle emntf to seeur* 

„ 3 d,U- Stamp Act (I ej 1379), t.9,»g*(Wr 
art 29 of ach. I ot the btamp Act (I of 
applies to an instrument evidencing* an 
to secure the repayment of a t 0 *”* 
at tbe time the loan is made, and r-c * „ 
case of an assignment by way of mwtgart M 
a valnable s»cunty to secure a pre-existing i 
It contemplate* an instrument contemporaneous 
the advance and with the loan Where an 
meot was an assignment by way of “ ort? 5 t: ?, C 
able securities to secure a pre-ex sting debt. ^ 

Ml to cun. ,nli, we 41 ol >1. x «! »• ngr 

Art. For lbs purpose of ascertaining what stamp J 

is payable on an instrument alleged to be a 
it is necesaarv to see If the instrument Iss 
as defined in the Stamp Act. QC«S E»« MS ' 

lhra “ **"“ “"Si. s.ru.n' 

1C.'W,N,6Z* 

8. — and 8 3(13),«sh-J, 

art. 29, and art E (c)—Af<Wyoy«— <'**?* g, 

of sneer. j rofet —By an agreement made 
da, of September 1984, A, la consideration of 
to be advanced to him by B, assigned to A the 
crop of coffee then growingupon a certain «**”?' 
trust, safer olA, to secure the repayment 0 '“,^ 
advanced It wss stipulated that A should * . t 

the crop tIU maturity and dehver it to if ** ■- 

this document -was a mortgage liable to duty OB 
art. 44 (i) of sch. I of the Stamp Act, 18 1 9 

WC8 tmn Sr**r Act. 16g ^ ^ Q JO ft 
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STAMP ACT (I OF 1879) continued- 

_ and art. 28 — Mcrl- 

gage advance galleon con" 

dejaitlt of repayment of a r in 450, ou interest, 
sWcrntiou of an adiancc of assig „cd 

repayable on demand, the boat-owners retain- 

* * * ft. -mi 

mg working ana bein ° . * 0 ) 0U cr as tbe sum 

ot tbe boats* and a gi g» rC maiiiunpai<l, to use 

ndianced with interest s “ 3 f 0 7 8 np p h mg paddy 

tlicir boats for the P 1 , paddy (.which "as to 
to S Jf Co. and *odcl.a«wchpod« ^ ^ rf ^ 

be paid for at the n a ^ ' Q]1 failure to ma l,e 
trip as directed by \ empowered to 

payment on demand . 4 J ^ ^ ^ ^ 

take possession and to s0 and not a pledge, 

0 _ Mortgage- Consider- 

seeks* s».« & sss 

ence pkdeb Stamp Act, E ^ 22 j^d., 164 

Mortgage-deed ,”— By 

. iv 7 . Prmrfc for 


STAMP ACT (I OP 1879) — continued. 

Ttrol-er’s bought and sold notes — Mote or memo - 
diroKers omgn * ‘ la ; nti ff g sued to recover 

EL» s« 
ssst 

defendant. These notes w ere, in fact, the EOl “ 
mark of cancellation except a small part ot tue «« 

the documents were only memoranda of parol 

sVSM s d tirom ».*£££ 
sch B H,_or .t .11 event, a^ssihle -Pimento ^ 

question were documents of the o°/ sclnW 

memorandum chargeable under ar. > 

were not exempt from duty under cl. 2 of sell. 
Raili „. Caeamaeh Fazae^ ^ E i 14 Eom>j 102 


_ _ “ Mortgage-^**. 

second debentures, = jj company, and the 

debentures already ^uedto b th ure ^ J , 

remaining ±.o,UU should he held by the B 

prior charges tlierco , snm o{ £32,009-10 10 

company as seen y deed. Held that tbe 

previously merlon d ^ ment a « mortgage-deed 

clause constituted I di m stamp Act, 18(9. 

5KS 

^» i 3S&?sS5Sffi 

Srt^SSSS-W duty Mas payahlo on the new 
security, though a . ** -on of ^ ™ ^ which 
was included l V ttoe ' doC umcnt was not a mere 

dutyhadbeenpaid^tt^docu ^ ^ 

agreement to ®“ ke debentur£ , s on the execution of 
to hand oier therefore in effect an actual 

the document, an t a C . deed ” was one with 

transfer ; that -thc nior g S ^ J o£ the stamp 
possession within ar- t t was governed, 
let, 1879,. by "of tlT undertaking to make 
and that, in resp ent was liable to further 

further advances, ^ otllt . r wi»e prondedfor. 

reteeekoe rW Stamp Ac^G^ 207 

T ar t. 46, and s. 34, and 

^Tclf 2 — Agreements for sale of goo s 


BCh-I.^.49 -/^Se n rtZa7- 

££ y ^w”4f-i.msn4h as Regulation X 
of 1S29 was not recognized by ^ ®“^j^° d i d no t 
life policies of insurance issued ^f° r V Rkiveesai. 
require a stamp. Ratoabais Bose r. Ukivebsae 

Lite Asstteaxce Comtakt _ T -p egi 

[X. l, E., 7 Calc., 594 : 10 -C. i. B-, oba 


1 sell. I, art. 50 — Court Fees Act, 

sch. 11, art. 10 (aJ—Potcer to 1 document 
copies Jrom Collector’s office Stamp . , - 

autborizing a ^aUlto apply for copies of records fro 

the CoUector’soffice is piuperly stored with C rtj 

feo stamp under art. 10 (a) or -cu. n , ho 
Court Fees Act, 1870, and docs not require t b 
stamped as a power-of-altorney 
sch. X of the Stamp Act, 18( J. met 
Stamp Act, 1879 . X. L. B., 9 maa., a o 

9 — - cl. (b>) Court Fees 

Act', sch. II, art. 10 (a)- ™?’"X7h/t\lV£l 
aitornev.— A document was gnento r oj .> 
persons jointly interested in a certain surntf m^y 
authorizing lnm , to appear befor document 

& 

proper ^.mp <Inty^oj p «l c ^ (t ). lUroror-r 

SE • iJ-i- 8 M “ a - 35 J 

3 and s. 3, cl. 16, and 

„ * 7 _ VnKcr-of-aitoriuy — Instrument of trust. 

Ten mirasidars of a village executed an instrummt 

o.ithnrizintr the person therein mentioned to.recoser 
for them from their former agent the perquisites and 
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8TAMP ACT (I OP 1870)-co«?i.»frf 
ether communal income appertaining to their emui 
right*, to cultivate their mauiem* to ih. tribute to 
them proportionally to their .ham the profit* of 
certain romm. n land, etc Held that the imtrnmmt 
vrx* a poner of att rney a id *h< aid bear * itamp of 
R5 l.rrtxi.xc* rvnxs *-TAir? Act, i dC 

[L I>. It, 15 Mfcd, 886 
I *eh I, urt. 62 -Tax— Receipt 

for money paid a, faxes— J/««iCij>a/i/y, tteeeiptfor 


« are lax exert dm j rupeei —A receipt bj 

Municipality acknowledging payment <f tonic I 
exceeding twenty rupee* r»([ulre* a receipt i*ai 
under ech. t. art. 5x, of Vet I of 187 ' 15 


—A receipt by a 

under sch. t, art. Si, of let I of 187 i lie's* 
Lasachi Mc3icTPiirr» I. L. IL, 13 Ecnt, 103 
2 - and b. 3, ct 17— 

“ hariiet" — Receipt —The defendant In a *nit . n 
a bond art up a* a d. fence that the bond bad been 
paid in part in raxsroane juice an I aa evidence of 
tin* fact prudnc«d*a document railed a “ wrkhat, ' 
alleged to he signed by the jWtiff ackuowl iUne 
the receipt .ugareaur juice the once of which 
exceeded H50 Th, r . . », nothin* in thia document 
which shewed that the sugarcane juice had been 
received in part »• lafaetion of Ibe toud Held that 
tbedoemnert waaLot* receipt' within the mcamog 
of tht v Ump Act 18-n b„t , memorandum of sugar- 
cane juice anppUcd and required ro «tamp IltBl 
PBiSAB V Iicec I. Ij.II, 0 AIL. 253 

^ ~ Btetipt— fn'ry etgued 

ty creditor ta Jtltor>, 4ooi dwcWy. ay dell -An 
entry made, by a erediVr In the khatta-lock of the 
debtor, and a gticd b, him for th* payment of a antu 
of money in d.rohargeof . debt, ..a- receipt "witha 
the meaning erf a 8, el 17, of the Stamp Art. and aa 
anch mn«t be aUmped under art 62, Jch. I of that 
Art QcneE*m !lr J co an, 1TI 

IL L. IL. 11 Calc, 267 
- *’ * eh J * art ~ 64 — Ret rate — Ose- 

A release ehirgeal l" with a^.^.V/up du'ty 

nW ^ ranD « ,* outrun. adheLe rL.pt 
^ lU *,“ *» lcnl »H»S the .tain, doe the 

tr nn rr i,,,n ^ Et,t 10 u uu * »«** ««*««»- 

followed, Ilrrursct *s£if 

*- 6Q • L I*. IL, 15 MaeL, 259 

Deed of -A Hindu executed in fa^cw oMi'J f.Ubtr 
KT 1 ”* “*«* of th. other members of 

h“. Ltu e, , l tE? mn \ b * '** V hf relm^uUI ed 

£? & ’ 

deed of pirtit om but 1 » ‘“trument not „ 

I [I* h. B, IB Mad, 233 1 

<*«/y -Dadcrart^StL”^ 

■tamp dutv em 57 »eEk f °f ‘he 'tamp Act, lgjp I 

1 “ tt5 «at\t u to b« calculated 


STAMP ACT (I OP 1870)-«»f.«.eA 
on the value of the property settled u «t forth hi 
aach settlement Held that these terra da rrt 
mean the ra'ue of the interest or Intern'* created ty 
the arttiement, hot refer t-> the vft'n* of the prepn 4 * 
settled, which, it wal intended by the LlfihtW, 
•bmlj be act forth In the •rttlrtm-rt, !it?r»n« 
rsnr* Ac-, 1673 . X. L. B, 8 Had, 483 
2. ■ . and Art 54 end ft 9 

09) —ielllemtnl — Tietapieolarj djfomeet—Trvf 
deed - An le.trcmcut called a tru.t deed fcj t« i 
party txrcutlrg it *u intended to La,e lamed ta.e 
operation. It veateil th. property In the tmteet rt 
once, aad the provision, at to the management 
the nUltoate beneficial Intereat lath* property *bw<d 
that it was rontrmpUted thst It* operation oisln 
eitmd beyond lh» lifetime of the owner U‘ i 
that (he instrument fell und*T the iMwet d * 
settlement in lb. Stamp Art (I oflS79J and .hrolJU 
stamped accordingly, JlrrratjCB HI TEX Colit 
to* awn srriaiVTrjiijtjrr or Stivm, 

(X.L.11,20 Bora, 210 


sob. I. art. 60-reoas/ee o/eifrf«* 
«»f maiay rtjlle held under leeee —Is rot* Urt 
ton or a no of iSCvZOO, tworcZc«cs-asc»,»P« rt 
oat m land held under a lease for fifty j can, tow*-* 
with the ruining rights tliertia, alw held under fca-e 
foe a term of forty-eight year^ were tranrterred by 
deed foe the residue of thor* ter ui. Olid test tb* 
atamp doty payable on the transfer deed *** w 
he regulated by the provision* of cL Cj of scb. I c- * ^ 
SUmp Act. 1879 Hart atscft r*on Boi«u M 
1UVX.VC* raDtaSriwr Act. 18TO . . .. 

{I.It.XL,SiX«d,W 

— sch. n, art. 1 (b)-JfiJee't -*■ 

being deurooa of ohiainlng eopha of certain rtnmM 
in a suit in the Court «f the tuhoriEaat* Jud e s ®* 
fcirsl, appearrd brfere th. natir and clerk of t-*> 
Court, and mado an afEda.it b 1 the rffeet that ihe** 5 
the heir and legal representative of one of the ort*’ 
dants in that salt, and needed the copies for 
rurpoie of producing them in • auit filed »<rt ln,t 
la the Court at Karwir. The affidavit, together 
a duly stamped application, was presorted by art 
pleader to the District Judge, who, being of tp-E-o* 
that th. affidavit should be on a 1 tamped paf*^ 
referred the case to the High Court. Jl* d tb»$ *“ , 
affidavit was exempt from stamp duty onder *cb- **• 
art.1 (l), of the Stamp Act (I <f 1S7 j). 

ArmcATiov or mussauwa 

CI.Ij.IL. 12 Bom, 278 


L — — — sch. II, art. 2 (a) -Jene* '* 
for, or relah oy to, Ike Mate offoodf —By aa 
meet In wntiog the vender agreml to sell, ,c . 
purchaser to buy, certaiu aalt for a price to f*Y 
at a future date. Hie salt was to be at purchasers 
risk from the date of th. execution of the ajrreinrEt, 
and. if not removed within a certain tune, to revert 
and become the property of. the rendor 
this document was exempt from duty under sen »*• 
art. Si Jo) of the Indian Stamp Att, 1879 E*H 

IVC1 eseza Stavip Act, S. t8 . 

» r [LXaB,10H*i.9“ 
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STAMP ACT a OP 1879) — continued. 

2. — Exemption — Agreement 

jor the sale of goods. — An agreement for tile sale of 
goods does not require stamp under the Indian Stamp 
Act, dthouah it contains provisions as to the ware- 
liousiuc and insurance of the goods previous to deli- 
ver)’. Ktd t. Mahomed . I. X. B., 15 Mad., 150 

seh. H, art. 11, and sch. I, art. 27 

— Valil — Entry on roll of advocates — Exemp- 
tion from dtth, — By art. 11 (a) of sch. II of the 
Stamp Act, 1S79 (which exempts from duty the entry 
of an advocate, vakil, or attorney on the roll of any 
Hieh Court when he has prc> ionsly been enrolled in a 
Hieh Court established by Koval Charter), a val.il on 
the" roll of the High Court, Madras, who applies to ho 
entered on the roll of advocates, is exempted from the 
duty prescribed by art. 27 of sell. I of the said Act. 
I>- p.F PAKTHASAKADI . I. X. B., S Mad., 14 

- — sch. H, art. 12 (b) —Security loud for 

dtte accounting for “property ” > eceic-d by virtue of 
office. — Thequestiun was whether o bondexecuted by 
the sureties of an officer of Government to secure the 
due execution of his office and the due accounting by 
him of ' public moneys, deposits, notes, stamp paper, 
postage labels, or ether property” of Government 
committed to his charge was or was not exempted 
from stamp duty by the provisions of art 12 lb) of 
sch. II of Act I of 1S79, regard being had to the 
words “other property.” Per StC.Uit, C.J, that 
such bond was one to secure the “ due execution of an 
office” and the “due accounting for money received 
by virtue thereof,” and nothing more, as the words' 
“ or other property ” must he tat.cn to mean property 
of the same kind as prev iously mentioned, and there- 
fore “money” or the like of money, and such bond 
was thcrefoie exempted from stamp duty bv the ■ 
provisions of art. 12 (A) of sch. II of Act I of 1S79 
Per Oldfield, J., that, inasmuch as the words in 
art. 12 (A) of sch II of Act I of 1879 “or the dne 1 
accounting for money received by virtue thereof” | 
should be regarded as mere surplusage, aud the “ due 
execution of an office 1 ’ and the “ dne accounting for 
money received by virtue thereof” be considered one 
and the same thing, and as the due accounting for 
property received by him by virtue of his office was 
the “ due execution of his office ” by the officer in this 
case, such bond was one for the “ due execution of an 
office,” and was therefore exempted from stamp duty. 
JPer Spankie, J., and Straight, J„ that, inasmuch 
, as the words in art. 12 (A) of sch. II of Act I of 1879 
could not be regarded as mere suiplurage, and there 
was a distinction drawn by the Legislature between 
the “due execution of au office” and the “ dne ac- 
counting for money received by virtue thereof,” such 
bond was not ouc for tbe “ due execution of an office,' 
and being one for the due accounting tor “property,” 
it was not one for the dne accounting for ‘money,” 
and therefore it was not exempted from stamp duty. 
Reference be Board of Revenue, K.-W. V. 

[X L, B-, 3 All, 788 

1. sell. H, art. 13, cl. (b) — Lease by 

a Cultivate! — Definite term— Annual rent.— Cl. (A), 
art. IS of seb 11 of Act I of 1879, exempts all leases 
executed in tbe case of a cultivator without the 
payment ci delivery of any fine or premium, whatever 


STAMP ACT (I OP l&lQy-conhnued. 

the reserved or annual rent may be, provided it be for 
a definite term not exceeding ono year, and also what- 
ever the term may he, provided the annual rent 
reserved does not exceed ItlOO. Ik be Bhavak 
Badhar . . . X. X. B., 6 Bom., 691 

2. Lease for planting 

cocoanut trees — Cultivator. — A person whose occupa- 
tion is that of a cultivator and who takes a lease 
of land for planting cocoanut trees is, iu respect of 
that occupation, a “ eultiv ator.” A lease giv en by him 
is one exempt from stamp dnty under art. 13 (A) 
of sell. II of the Stamp Act (I of 1S79) if the annual 
rent reserved therebv does not exceed filCO. Rah- 
CHAXDEA VaSUDEYSHET r. BABAJI KbSAJI 

[X X. B., 15 Bom-, 73 

3. — — and cL (c)— Lease 

granted to a cultivator — Kabuhat — Exemption from 
stamp duty. — By the term “ cultivate ” in art. 13, 
sch. II of tho Stamp Act, 1 n 79, only those pet sons are 
connoted who actually cultivate tile soil themselves or 
who eultiv de it by members of their household, or by' 
their servants, or by hired labour, and with their own 
or hired stock. The class of husbandmen or actual 
agriculturists is meant, not farmers, middlemen, or 
lessees, i ven though cultivation may be carried on to 
some extent by’ such persons in the area cov ered by 
their lease. Held therefore, where the land, the 
subyect of a hatmliat i counterpart of a lease), was for 
a large part not cultivable or susceptible of being 
treated as a “cultivator’s” holding in any legitimate 
sense of that word, that such kabuliat was not ex- 
empted from damp duty under nrt. 13 (c), sch. II of 
tlie Stamp Act, 1S79. Reference ended. Stamp 
Act, 1879. In the matter of Lachmak 1'easad 

, [I. Is. K., 5 AIL, 360 

4. cL(c) — Counterpart of 

lease of salt-pans. — A counterpart of a lease of salt- 
paus beld not to be exempt from stamp duty, ns it did 
not purport to boa counterpart of a lease granted ton 
eultiv ator. Manjcnath Mangeshata Bated hr c. 
MANGESH SlEESIIAGIEIAI'A GOKABNKAR 

[X X. B., 18 Bom., 546 

1. sch. II, art. 15 (a )—Eeceipt — 

Endorsement of payment of mortgage-deed. — An 
endorssment on a mortgage acknowledging the re- 
ceipt of the sum thereby- secured is exempt from 
stamp-duty under sch. II, art. IS (a), of tbe Indian 
Stamp Act, 1879. Reference under Stamp Act, 
s. 46 . - . . I. X. B-, 10 Mad., 64 

2. Peceipt given by 

Secretary of Club to a member for Club bill . — Where 
a receipt in n rating is given by the Secretary or 
other manager of a club to a member acknowledging 
a payment above R20 on account of a clnb bill, it 
is liable to stamp duty. Reference under Stamp 
Act, s. 46 . . .1. X. B., 10 Mad., 85 

3. — - — and s. 3, cL»17— Be- 

ceipt— Consideration — Barrister's fee. Honorarium 
not merces. — A receipt given by a Barrister for a 
fee is exempted from stamp duty- by nrt. 15 (S) of 
sch. II of the Stamp Act, 1879. Reference under 
Stamp Act, 1S79 . 1 X. K., 9 Mad., 140 
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-STATEMENTS MADE OUT OP COURT. 

Set Magistrate Jurisdiction* of— Gen- 
ritM Jurisdiction. 

[X L. R., 14 Bom., 572 

-STATUTE. 

— Promulgation of— 

See Onus or Proof —Mortgage 

[B. X. R., Sup. Vol., 415 

Repeal of, Effect of— 

See Casts under Atfevl — Right of Ap- 
peal, Bfiect or Refeal on. 

See Cases under Cith, Procedure Code, 
1SS2, s 3 

See Cases under Execution or Decree 
— Effect or Change or Law vrsv- 
tso Execution 

See Limitation— Statutfs or Limita- 
tion— Limitation Act, 1871. 

[X X. B., 1 Bom., 287 

See Magistrate, Jurisdiction or— S pe- 
ciaIi Acts- — Madras Act III or 1SG5. 

[I. L. R., 1 Mad., 223 

See Offence before Penal Code came 
nrro operation. 

[X X R., 1 AIL, 599 
X li. H„ 2 Calc., 225 

5 & 6 Edw. Ill, c. 16. 

See Salarf . 3 Moore’s 1. A., 435 

32 Hon. VIII, c. 34 

See Landlord and Tenant— roBFEmmE 
— Breach or Conditions. 

[X. X R, 14 Calc., 176 

13 Elis., c. 5. 

See Debtor and Creditor 

[1 Hyde, 178 
2 Ind. Jur , O. S., 7 
1W. R.,41 
X X. R.. 10 Cnlc., 616 
X,. B., 11 1. A. 10 
X. X. R, 11 Bom., 666 
X X. R., 13 Bom., 434 

See Insolvent Act, s. 2G. 

[I. X. R , 3 Calc., 434 

See Tbanseer of Peotertt Act, s 53. 

[I. X R., 22 Calc., 185 
I. L. R., 23 Mad., 184 

— Doctnne of fraudulent 

conveyance void against creditors — The doctrine of 
a fraudulent com evince being void ns against cre- 
ditors bold to be a pnnci|lc of Hindu ns it is of 
English lavr under 13 Elizabeth, c. 5. Shamkissohe 
Shaw tr. Cotvie . . 2 Ind. Jur., O. S., 7 

See Sudheekeena Chowdhbain t. GofeeMohun 

Sein 1 W. R., 41 


STATUTE— centime. 

27 Eliz., c. 4. 

Sec Dpbtor and Creditor 1 W. R., 41 
See Transfer or PnorERTr Act, s 53 

[X X. R., 22 Calc., 185 

See Voluntabi* Contefance. 

[22 W. R., 60 

43 Elis., e. 4. 

See Bosibat Municipal Act, 1SSS, ss. 143, 
141 . X X. R„ 16 Bom., 217 

See Will— Construction. 

[14 B. X. R., 442 

3 Jao. I, c. 7. 

Stafc. 3 Jac. I, c 7, lias not been extended 
to India. Welrinson r . Abbas Sirkar 

[3 B. X. R., O. C„ 98 

21 Jac. X, c. 16. 

See English Law — Limitation. 

[5 Moore’a I. A., 43, 234 
See Limitation — Statutes of Limita- 
tion- Stat. 21 Jac. I, o. 16 

[5 Moore’s L A., 43 
See Statutes, Construction* or, 

[5 Moora’s X A., 234 

29 Car. II, c. 3. 

See Guarantee . 5 B. X. R., 639 
See Cases under Statute or Frauds 

29 Car. II, c. 7. 

See Lord’s Daf Act. 

31 Car. XX c. 2. 

See Foreigners X X. R., 18 Bom., 636 
See Habeas Corpus . 6 B. X. R„ 392 
2 & 3 Anne, c. 4, s. L 

See Vendor and Purchaser — Notice 

[I. X. R., 6 Bom., 168 

* 6 Anne, c. 2, s, 4 (Ireland). 

See Vendor and Purchaser — Notice. 

[XX. B„ 6 Bom., 168 

6 Anne, e. 35, s. X 

See Vendor and Purchaser — Notice. 

[X X. R., 6 Bom., 168 

7 Anne, c. 20, 

See Vendor and Purchaser— Notice 

[I. X R., 6 Bom., 168 
8 Anne, e. 14. 

■See Landlord and Tenant— Patmest 
of Rent— Geneballt. 

[3 B. X. R., O. C., 56 

. 7 Will. HI, c. 3, s 2 * 

See Waging War against the Queen. 

£7 B. X. R, 63 

7 Geo. I, c. 21, s. 5 

See Bottomrt Bond 5 Bom., O, C., 64 
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ETATDTE-mh/.**^ 

— 8 Geo II, c. 8, a. L 

itr \ ivios uc pi *chaii*— \ oner 

[I. L. It, 0 Bom.. 168 

14 Goo III, c 48. 

' tr Costiact -W Aoiarro CosrsAcrs 

fl I* R . 23 Bom, 101 
21 Geo ITI.c. 70,8.5 
V Hion Cor st, Jtaisrlcrios or— 
'IaDSAS-CiTO. 

[L L. It, 8 Mad , 24 


5« Mintsci 11 It L. It, 250 

in Itioirr or Srii— A ct* doki is u 
nci«e or sortitsaif Po»ru 

[L I* It, 1 Calc, 11 

8 17 

Sc Conner Act • 27 

£14 B L. It, 76 
'wl'Ciiinn CEL It, 639 

S " LasDWHU ASH TlSAST-BCSlDlSCl j 

OS LASH 1.10HT TO tl JOT* AS» COX i 

rwiATios rot lunoTiuESTi 

[L L. It. 8 Calc, 683 j 
LL. It. 6C.lt, 658 
nr Laseloei, urn Train -C oytbact I 
or Tisasci, Law GoTitaiaa 

[L I, R, 5 Calc , 688 i 
Str Stattte or Pea cos 

[6 B. L. It, 639, 643 

, efnchtm 

— “ Imktntamtt m *d Sikhiui ”—P,r rosmtx 
J. — Tb« tro* conrtrnrtioQ of a 17 ot 21 <i<org. in 
t 70, met confine the son!, “ tfccir Inheritance 
and «««»•<*" U> qofil^ra, relit m* to mtcnline, 
and roceentoa hy tbe dcfrodinU £iaxizi r I'lo 

8050M0TT* Do* III 

It I*. It, 0 Calc , 784 : 8 C L. It, 78 


a- 21. 


E " 1,81X1 torsen, Paictic* or-\itr- 
atios or Arms, 6 W. R., P c,S4 
[1 Moore’* L A, 363 


8.24 


Sie Jroi cm Ornttw, Lusarrr or 

12 Moors'* I A„ 293 
— 37 Geo IH, c. 142, a 10 

0P Cwwsax. Corrt-. 
tcscraj Birrs, n Scnrcit 

[7 Eons, Cr, 6 

39 tz 40 Geo HI, e. 70, a. 3 

— 

fl- L It, 8 Mad., 24 
48 Geo. in, c. 128 
!lU " • 3 Mom', I. A , 435 


8TATUTE— rftitmei. 

82 Geo. OT, c. 101 (LordEanUHy’» 

St, RjijB-r cr Sot— C aisma aj» 
7 ten . LX*tt.l7K«L.4M 
[L I*. It, 24 Calc, 41S 

63 Geo. IIL c.185. *8 89 find 100 

&n J raupicnas or Cim CoeT-Et' 
Yxatt . . L L. It, 1 Matt, 89 

' a. 105. 

£,» Juiatjcrtos or Carom Corn 
— EraortAB Bemis Snunm 

[7 Bom, Cr.6 

S,t IIaghttlati. Jraucicio* or — 

Gi»r*At J caiiOicnoT, _ ,, 

(0 Bom, Cr, M 

11L 

St, Adtocats GtsrSAt. . _ . 

[4 Moore’a LA,1K> 

66 Geo m, e. 100. 

in Baiba* Correa _ rrT 
[6B L. B, 418, 657 

4 Oeo IV, e. 34,8. 3. 


4 Geo. TV, e. 71, «■ 17. 


- 4 Geo TV, c. 8t 


S,t Jctuoicrtos or Ctmrit Const- 
Lraorus Bimin Srancn- 

[13 B. L.E,474 

8 Goo. IV, c. 10 


0 Geo. IV, c. 85. 

S,, S hast , 3 Moore’s L A, 435 

— B Geo. IV, c. 33 (Fergnison's 


am, O. C- 1 

- 9 Goo IV, c- 73, s. 36. 

h Irscinsi Act, 9 Cio II • ®- P'&r 
(1 Moore’s LA,®' 

- 2 & 3 WilL IV, C, 34. 


5 m Peacxic*— Cit«. Cats s— A? “ 1 
Co ret . L H It, 22 Calc, 
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•STATUTE — continued. 

2 & 3 Will. IV, c. 71. 

See Prescription— Easements — Light 
in d Air . 3 B. It. R., O. C., 18 

[6 B. L.R., 85: S. O., on appeal 
12B.L.B..408 
B. R., I. A., Sup. VoL, 175 
15 B.L.R.,361 
1. 1>. R.,14 Calc., 839 

2 & 3 Will. IV, c. 114. 

See English Law— Bankruptcy. 

[2 Moore’s I. A., 283 

3 & 4 Will IV, c. 4L 

See Appeal to Privy Council— Cases in 

WHICH APPEAL HIES OB EOT — APPEAS- 
ABLE Orders . 6 Moore’s I. A, 489 

See Privy Council, Pkacticb op— Spe- 
cial Leave to appeal. 

II Ind. Jur., O. S., 117 : 8 Moore’s I. A, 270 

3 & 4 Will IV, c. 42, s. 28. 

See Istebebt— Cases under Act XXXII 
op 1839 . . 8 Moore’s I. A., 232 

3 & 4 WilL IV, c. 85, s. 43. 

See Cession op British Territory in 
India . . I. L. R., 1 Bom., 387 

CD. B,, 3 X A., 102 
10 Bom., 87 

3 & 4 Will, IV, c. 123. 

See Jurisdiction op Criminal Court— 
Eebopean Beitish Subjects. 

[7 Bom., Cr., 6 

5 & 6 WilL IV, c. 64. 

See Marriage . . 2 Hyde, 65 

7 WilL IV, and 1 Viet., c. 85, s. 2. 

See Ofpence'on the High Seas. 

[1 B. L. R., O. Cr., 1* 

1 Viet., c. 28, s. 9. 

See Will — Attestation. 

[13 B. Ik R., 392 

2 & 3 Viet., c. 39. 

See Custody op Children 1 Hyde, 99 

3 & 4 Viet., e. 68. 

See Ship, Registering- op. 

[4 Moore’s L A., 179 

3 & 4 Viet., c. 85. 

See Jurisdiction — Admiralty and Viob- 
Ad sub alts' Jurisdiction. 

[5 Bom., O. C., 84 
10 Bom., 110 

— 6 & 6 Viet., e. 39, ss. 1 and 3. 

See Principal and agent — authority 
op Agents . 1 Ind. Jur., O. S., 17 
[1 W. R., P. C„ 43 : 9 Moore’s L A., 140 

VOL. v 


ST AT 0 TE — continued. 

5 & 8 Viet., c. 45. 

See Copyright 1. Ik R,, 17 Calc., 951 
[L L. R., 19 Bom., 557 

5 & 6 Viet., c. 100. 

See Copyright . . 8 B. L. R., 288 

6 & 6 Viet., o. 122. 

See Insolvent Act, s. 60 .2 Hyde, 1 

-6 & 7 Viet., c. 85. 

See Copyright . . 8 B, L. R., 298 

0 & 7 Viet., e. 84. 

See Consular Coubt. 

[L L. E., 3 Bom., 68 

7 & 8 Viet., c. 69. 

See Appeal to Pbivy Council — Cases 

IN WHICH APPEAL LIES OB NOT— APPEAL- 
ABLE Oedbes . 6 Moore’s L A., 499 

8 Viet., c. 18 (Bands Clauses Con- 
solidation Act), s. 63. 

See Land acquisition Act, 1894, s. 23. 

[L B. R., 25 Calc., 848 

8 6s 9 Viet., o. 109. 

See Contract — Wagering Contracts. 

[4 Moore’s I. A., 339 
L E. JEt., 23 Bom., 191 
See English Law— Wagees. 

[4 Moore’s L A., 339 

11 6s 12 Viet., c. 21. 

See Cases under Insolvency. 

See Insolvent Act. 

12 6s 13 Viet, c. 83 (Bocal and 

Personal). 

See Bailway Company. 

[I. I.. R., 15 Bom., 537 
1. 1,. R., 18 Bom., 484 

12 6s 13 Viet, c. 96. 

See Jurisdiction op Criminal Court- 
General Jurisdiction. 

[8 Bom., Cr., 83 
I. It R., 5 Mad., 23 

See Offence on the High Seas. 

[8 Bom., Cr., 63 

12 and 13 Viet., c. 106, s. 65, 

See Insolvent Act, s. GO. 

[L L. R., 21 Calc., 1018 

1 3 & 14 Viet , e. 104. 

•See CoriRiaaT . 8B.LB., 298 

14 6s 15 Viet, o. 19, s. 8. 

See Offence on the High Seas. 

, [1 B. Ik R., O, Cr., 1 

13 a 
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STATUTE — continued 

16 & 18 Viet, e 82 a 41 
v#e Paiot LL 11.0 AIL, 191 

[E R, 13 I A, 134 
10 ti 17 Viet, e 05 
Set Tebbitobt T»Ax«rra or 

[2 Bom. 112 Sod Ed, 100 

17 A 18 Viet, e. 101 

See Msbcdast ^tAwrs’* Act 1859 

[E E.IL, 12 Calc, 438 
See Mmcuaxt Swmxo Act 1854 

[ronrlio, O C, 388 
1 2nd Jar , N S 05 371 
8 Mad, 85 

Set Orrrscs ox TUI Rion Hue 

[E L R„ 21 Calc, 782 

17 fir 18 Viet, c. 125 

See Coxt«act Act t 2** 

[X Jj. It, 1 Calc, 42, 468 
See TV rrxrss— Cmt Cams Swtakso 
os A mu hit ion or Wits sens 

[2 Mad., 246 
18&10 Viet. e. 01. a. 2L 

fee Orrncj os ITion Srm 

[EL. It, 21 Calc, 782 
— 20 fir 21 Viet, c. 60. a 07 
Set Mi hurt Corars or riQCrrr 

[1 Mad, 443 

— - 21 fir 22 Viet, c. 27 (Lord Calm.* 

See Isjcsctios— E ncux Caim-Ob 
rrjtrcnoit o« Isjfst to Riohts or 
Feoctitt E U B.. 13 Bom, 263 
21 fir 22 Viet, e. 70 
St, Cottsiqbt 8 B L B, 208 

21 fir 22 Viet, c 100 

St, Dobiolk I U IL. 4 Calc., 100 
See Jciisdictiox — Cacees or Jra tme 
D ^ 1 ,so Cabbtixo os Brsi 
Ssm, o* Woeriso toe Oaix 

a Hyde, 37 

See JmsDicnox or Csnnsei Cocbt— 
Otwcts commii. obey tabtit it 
ox* District- Turn- 

[E U B , lo Eom , 288 
See PAtTisi— rsrTirs to Prns- r rT 
I UB 14 calc. 256 
fire ItioBT or PriT- Acts rrsi , s »,, s 
CIS* or SoYlswos Toeitg 

[EE B,lCale,U 
fie* T*H*rrorT Tvissrzr or 

t 2 rom.il 2nd Id, 100 

21 & 22 Viet. c. 126 
6,e Abusst-Cith abbist 

[1 Hyde, 263 


BTATUTE — nnlinntd 

23 1 24 Viet, c 88 

See Jrnaoimox or Cmsisit Cortr- 

JCBMDICTIOX 

fE E. B, 5 Mad, 2J 
6 Bom, Cr.,83 

Set Orrises ox tn* Hian Seas 

£8 Bom, Cr, 63 

24 Viet, c. 10 

Set Cases i-sses JrsjSMcnoJ— Awns- 
hit Jciiioicnox 

24 & 25 Viet, c 07. 

S,e Art* At to rstrr forscra-Cur* 
ix wnicn Arr*s«- xtr* o*scr— 3r» 
itibtul Qczsttos or law 

[I U R, 1 Calc, 431 

See Cr**toy or Bsmin TEEinoRT ' n 
I ran . IEE.IPob, 67 
£L.It, SEA, 102 
* 10Bom-,S7 

fi«# Drroaci Act ( t . _ 

(EE B, 16 Eom, 422 
fie#PoB*iox*M I UB, 18 Boo, 633 

S,e Bion Corar, Jrmirtcm* of- 
V W P-Crm. „ A(X> 

pr UB, 11 AU, 490 

Set Ixrtis Corscix* Act 
St, Jrsisricnox or C*nns»t Cor**— 
Orson Jcbismctios 

(EL R, 3Cale, 63 


See T*bsito*t T*A**r*« or 

[2 Eom, 112 2 nd Ed, 10» 

24 fir 25 Viet, e 73 

Set Cottbioiit 8 B. E- Bx 232 

24 & 25 Viet, e 10* 


See Bmir CotTrT J r*IM>rCTTCT CT — 
I*--V P - Cmt one, 

[EUB,8 All, 623 


See Avntz to Putt CCT*n*-C*“* 
is wsicn A Of A i IirsOB KOT-Sr* 

STASTUE QriSTIO* or I »w 

[EUB,1 Calc, 431 
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STATUTE —continued. 

See Cusios op British Territory in- 
India . . X X.R., 1 Bom., 367 

[X. R., 3 X. A., 102 
10 Bom , 37 

See Jurisdiction- op Civil Court — 
Political OmcKRs. 

[7 B. X. R„ 452 note 

See Jurisdiction op Criminal Court— 
General JubisD ctiok. 

(I. X R., 3 Calc., 63 
L X. R„ 4 Calc., 172 
I,. R., 5 L A., 178 

s. 11. 

See Insolvent Act, s 5. 

[X. X. R., 21 Bom., 405 

. — 6s. 11 and 13. 

See J uaiSDtCHos' or Cbiiuxal Covbt — 

• General Jurisdiction 

[I. X. R., 3 Calc, 63 
LLR.4 Calc., 172 
X. R., 6 I. A., 178 

6. 12. 

See High Court, Jurisdiction op— Cal- 
outta— C ira . . 24 W. R„ 388 

13. 

See Letters Patent, High Court, 
ol 15 . . I. X. R., 17 Mad., 100 

See Letters Patent, Hi an Court, 
N -W. P„ ol. 27 -2 N. W., 117 

[Agra, P. B., Ed. 1874, 188 

8.14. 

See Chirp J ustice, Power op. 

[X X. R , 8 Calc., 83 

B . 15. 

See Appfal to Privy Council— Cases 
in which Appeal lies or not-Ap- 
pralarle Orders . 13 B. X. R., 103 

See Land acquisition Act, 1870 

[15 B. X. R., 197 

Sec Nuisance — Under Criminal Pro- 
cedure Code I. X. R , 19 Calc., 127 
See Review— Power to Review. 

[8 B. X. XL, 333, 334 note 

See Shall Cau»k Court, Presidency 
Towns -Practice and PnocbDi’HB — 
Lean e to sue I X. R , IS Mad., 233 

See Cases under Superintendence op 
High Court — Charter Act, s. 15 

s . 18. 

See Judge op High Court. 

[L X. XL, 16 All., 136 
LX R, 20 All, 267 
X* R., 25 X A,, 54 


STATUTE —continued 

s. 18. 

S-e Divorce Act, s 2. 

[i. B- R-, 10 Bom., 422 

23 "Viet., c. 24. 

■See Jurisdiction —Admiralty and Vicb- 
Ad aurally J urisdiction. 

t 10 Bom., 110 
6 B. X. R.323 

28 Viet., c. 25, s. 3. 

See High Court, Jurisdiction op — 
N.-W. P.- Civil 

[I X. R,1S AIL, 375 

23 & 29 Viet , c. 15, 88 3 and 8. 
See Di\ ouce Act, s 2 

[I. X. XL, 10 Bom., 422 

— 28 & 29 Viet., e. 17 (p -eatable). 

See High Court, Jurisdiction op — 
N. W. P.— Civil. 

[X X. R„ 11 ALL, 490 
See Statutes, Construction op. 

[L X. R., 11 All., 490 

30 & 31 Viet , c. 13, 8. 99. 

Sec Small CaUob Court, Mopussu, — 
jurisdiction Military Men. 

[2 B. X. XL, S. IT., 3, 7 

30 & 31 Viet., c. 124, s. 11. 

See Oppence on the High seas. 

[7 Bom., Cr., 89 
X X. R., 14 Bom., 227 

— 31 Viet., c. 4. 

See Specie to Perporjiancb — Special 
Cases . I. X. R , 17 Bom., 232 

— — 82 & 33 Viet., c. 71. 

See Insolvent Act, s 40 

[13 B. X. R., Ap., 2, 8 

— 32 & 33 Viet., c. 98, s. X 

See High Court, Jurisdiction op — 
N.-W. P.— Chil. 

1 [X. X. XL, 11 AH., 490 

See Statutes, Construction op. 

[XX it, 11 AH., 490 

■ — 38 & 37 Viet., e. 68, s. 25. 

See Transfer op Property Aot, 8. 132. 

[L X XL, 21 Bom., 60 

37 & 38 Viet, c. 27, 

See Courts (Colonial) Jurisdiction 
Act, 1874. 

See Oppence on the High Spas. 

[I. X. XL, 14 Bonn, 227 
X X. H*, 2 l C.alc 782 
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STATUTE — tb%el*3fi 
— '39 & 40 Viet, e. 48. 

4 t ConsrxiB Cocrt 

P L. It, 3 Eom-, 68 

42 & 43 Viet, c. 33. 8. 144 
See Asst DlacmGra Act 

pc LE, 83a 

43 & 44 Viet, c. IB, *. 10 


STATUTE OP FBATJD8 (29 Car H, t.3) 
—ttntlndtd 

3 Jfflteaten t f 

to tit JJifi Cenrt OpjiimI Ctrl! Side — 

Con the Etaiot* of F rands fora my part ei tie 
proeednre of lk« nigh Coart In it* oreitud Jarj<L- 
t on t Six Bier* Derr r Aoaooorict Mooi» 
j«* . Bourke.O C,S87 

4. — — b. 4 ~jppl eat on t f — 

Fwroptam defendant —Tbs Ith seetwn of tie S U«* 
of Frauds applies to rase* In th# taefanil h »W 


44 & 45 Viet, c 41, b. 7 
Set Vrxjx)* am> Pcbcha***— B sucn 
otCctzkakt L I, R, 25 Cale, 298 


44 & 46 Viet, c. 68 
**e *Mi.n Cars* Cor ST MorrirtL — 
J niSDicnoT asst Act 

[LI, It, 13 Calc, 143 
L I, It, 10 Bom, 218 
L E. It, 10 MjwL, 310 


[L I, B, 13 Calc, 37 
L I, B, 18 Calc, 144, 372 

61 Viet, c. 4, a 7 

■!## 6 kail Cares CorsT panrorrcr 
To»»»— J uiiidicttox— Asst act, 

[L I, It, 18 Calc, 144, 372 

STATUTE OP DI8TRIBUT10H ( 

Set Passis L I, R, 2 Bam, 75 

I 

STATUTE OP FRAUDS (29 Car II. 

See Et tosses — Paaoc Ettdixcx-Ysst 
C osTSirieiuro Whitts j lx 
Braes sxts 9EL.lt 245 

Sufficiency of signature under 

Coiraicr — Aitssatiot or Cos 
TBiori— Anssxnox st Putt 
, PEL B, 305 

»•" • -5b, •‘txtni, .1 F ■«*'&”<£ 

[LI*. It, 6 Bom, 363 

[lBom, Ap„ 1 


j B. St Ota III e 7ft 

t IT— Benin defendant.— The 4Ji neetna of the 
1 Statute tf F rands does cot apply to nil* fa ■i** 
th# defendant U • Jidda. Mali* JltUOi* t 
, liwasirsaran Facsrxt 
| [6B I, It. 643 14VT B,S03 

8 Benin teed BtUetti** 

dejendtnte.— Where a contract u prosed to i»[* 
teen entered Into, bnt do mens-randain tterwr fa 
wn lag has been signed by the parties, a Hwa» 
defendant Is not entitled to plead the EUtat* a 
Frauds, that statute not being applicable to Bunin 
(or eeneile — Msbomedan) defendants. BcmSoDiiu 
e CbaUSoOS Brrrsisc , 

[1 Ind. Jar, O a. 70 lEyd-,61 

7 « oeo. Ill J 

J. rr—Contrnet of jeearantet —X contract of fna 
rastee l* a “ matter of eontfact and dealing " *«“** 
the terms of a 4 of SI Ceta III e 'ft and 


1 STATUTES, CONBTBUCTIO N OF— 

| Sr« Brxoat JlmcTrai. Act 1E84. *-?S, 

[LL.B,17C-lfts32fl 


Ste Brxau Tswitct Act a. 174. 0 ~a 

[L I, It, 14 Calc, 

See Bo STAY ASXASJ ACT, IS A* *<%.-. 

(L I, B, 17 Bom, 164 


[L la B, 20 Bom, Bi' 

Se« Bonsai Psrocs Jrsjarimo* 

a. 11 LL.K,20Bo°-fS 

‘ [L I, B, 22 Bom, 683 

See Curmcirt or 
Conn cars uscbs Bostaar bM 
■nos Till or 1872, are. 

[L X, B, 13 Bom, si 
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—continued. 

See DPKKAN AGRICULTURISTS* Belief 
Act, 8. 56 . X. X. H, 14 Bom., 516 
i See Cases under Execution of Decree 
— Effect op Change of Law tending 
Execution. 

See Guardians and Wards Act, s. 39. 

[X Xu B., 18 Bom,, S75 
X Xu B., 25 Calc., 909 

See Judge of High Court. 

[X X. E., 10 AIL, 1S8 

See Limitation— Statutes of Limita- 
tion- Generally. 

[13 B. X.. B., 177, 254 
X X. B., 1 Bom., 19 
X X. B., 3 Bom., 207 
X X. B., 6 Bom., 26 
See Cases under Limitation Act, 1877. 
3.1. 

See Limitation Act, 1S77, s. 14. 

[X X. K„ 8 AIL, 475 

See Limitation Act, 1877, a. 25. 

[X X. B., 14 Bom., 213 

See Madras Municipal Act. 1878, a. 192. 

[I. X. E., 2 Mad., 362 

See MADRAS Regulation XXV of 1802. 

[14B.X.B., 115 
X. B., 1 1. A,. 268,282 

See Madras Towns Improvement Act, 
1871, bs 58, 62 tX.B.,3 Mad., 129 
See Magistrate, Jurisdiction of — 
Powers op Magistrates. 

[X X. B,, 18 Bom., 380 
See Minor— Cases under Bombay Minors 
Act , .XX. R.,*4 Bom., 635 

See Pknbions Act, 1871. 

[X X. B., 1 Bom., 523, 631 
X X B., 2 Bom., 294, 346 

See Pbe-kmttion— Bight of Pre-emp- 
tion . . I. X. B., 13 AIL, 224 

See Security foe Costs— Suits. 

[X. X. B,, 21 Calc., 832 

See Supreme Couet, Bombat. 

[3 Moore’s X A., 488, 488 
6 Moore’s X A., 234 

See Tbansper of Propebtt Act, s. 2. 

[X X B., 12 Calc., 683 

See Transfer of Property Act, s. 99. 

[X X. B., 19 Mad , 382 

Mode of construction. — The 

meaning of on Act is to bo gathered solely by refer- 
ence to the Act itself. Muddoosooden Oey v. 
Bamachurn Mookebjee . . 1 Hyde, 100 

2 , . - In interpreting 

statutes the more literal construction ought not to 
prevail if it is opposed to the intention of the Legis- 
lature as apparent by the statute, and if the words 


STATCPEES, COKSTBUCTIOM" OP 

— continued. 

are sufficiently flexible to admit of some other con- 
struction by which that intention will bo better effec- 
tuated. Caledonian Baihcay Company v. North 
British Railway Company, L. R., 6 Ap. Cas., 114, 
referred to Queen-Empress o. Hobi 

[X X E., 21 AIL, 391 

3, Duty of Court, — 

Where the terms of an Act are dear and plain, it is 
the duty of the Court to giie effect to it as it 
stands. Gubeebullah Sirkar ®. Mokun Lall 
Shaba [I. X. B,, 7 Calc., 127 : 8 C. Xu B., 409 

4. Preamble. — A rule 

of construction is that tho enacting words of a 
stntuto ma} be carried beyond the preamble, if nords 
bo found in the former strong enough for tho pur- 
pose, Chinna Aitan t>. Mahomed Fakeudin Sauj 

[2 Mad., 322 

6. Act XIII of 1859, 

Preamble, and s. 2.— Where the enacting sections of 
a statute are clear, the tirms of the preamblo cannot 
bo called in aid to restrict their operation or to cut 
them down. Queen-Empress r. Indabjit 

[X X. B., 11 All., 282 

6. Pre-existing state 

of lam. — The pre-existing state of the law, ns recog- 
nised by tho tribunals, is one of the chief means of 
interpreting laws of procedure. Pbabhakabbhat 
p. Vishwambhar . X X. B., 8 Bom., 318 

7. Reasons for en- 

acting laic — Motives of parlies — If the words of a 
law are clear and positn e, the} cannot be controlled 
by any consideration of the motives of the party to 
whom it is to bo applied, nor limited by wbat the 
Judges who apply it may suppose to have been the 
reasons for enacting it. Jodoonath Bose v. 
Shujisoonmssa Begum. Buzloob Kuhbem c. 
Shumsoonnissa Begum 

[8 W. R„ P. C„ 3: 11 Moore’s X A., 551 

8. Intention of Legis- 

lature in framing Act. — It is not for a Civil Court 
to speculate upon what was in the mind of tho Legis- 
lature in passing a law, but tho Court must be bound 
by the words of the law judicially construed. Mo- 
beshChunder Doss c. Madhujb Chundee. Sirdar 

s [IS W. B., 85 

9. Madras Munici- 

pal Aet fl °f 1SS4J — Inaccuracy in Act . — Where 
m an Act of the Legislature the context discloses a 
manifest inaccuracy, the sound rule of construction 
is to eliminate the inaccuracy, and to execute tho 
true intention of the Legislature. Jennings v. 
President, Municipal Commission, Madras 

, [I. X. B., 11 Mad., 253 

10. — — “ Objects and 

reasons ” of Act — Forms in which Bill came before 
Council. — For the purpose of ascertaining the inten- 
tion of the Legislature in p \ssing an Act, where that 
intention, so far as can bo gathered from the Act 
itself, appears doubtful, tho “ objects and reasons ” 
may be referred to. It is not, however, permissible 
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to refer f r tbi* porpo** *o ft* T»noo« form* is 
*1 eh tie B U in ticrjgl t bef re tbe LejitUlnre 
Kocm * Ema ILE^S Bom, 241 

IL — Sftn/lc hih tf 

del I 1 1'' ) • f * — Ohjeete a.d rrate.t for Bill 
— /iff* * / Iifiiftflirf - Qifrf — tVhrttrr ID 
«r*tn e »a Act tbe "«*ij rti *n J reawra*' for the 
£ II tv a t wu puvd » ind rating tbe intention 

o' tbe I f t U«nrr can be rrf rrrd to. Jloven T 

Tt i \ I h It 8 B->m. su referred to FAur 
Jhaiat Gors Jloarjf JnaLi 

[I L. IL, 19 Calc, 644 
* Ir/W* fa ot* ; 

Jteft end rratont «.f / trp.fl of Com. 

** tire In ennitrum a a-atute the Coort r*mot 
r»f(T to the ttatfflMlit of o'jrcta and re* Km* attac ed 
to a B11 or to the rrjort rf a «e1e»t Com it litre 
cr to the d. hatra of the Leyu.»ta-e tot can onlr 
tok tothe .Ulnte it* If Q„ . Empire » A-r 
* rl Doe J L P U Cole* ~3t and 

rX ',Z*Z '•■•i * ,T n *’» 11 0.4 I I L R, 

I Coir n? i* mentrd from on thu roict. Kadi* 
BitBib r Hum am PuiiD 

n.L.n,14 All, 145 

_ 13 Penal Coot t 205 

r ' * ' *•*"• * /• w/orf of 
r .i ” *• °" r * <•»■* «/ Se/eef Corn* ■ /fee — 
to tbe pnrp k of ronrtr mg a arrtion of an Art 
»nd aaccrt* nm t» e intention of tl e Ur »!*t re the 
refort of the Indian Law Comm mon-nor a S<1 e 
Comm ttec app. mud to tv aider the B n mar be re- 
ferred hr. Qmrfn-lmpr.tr t K*rl ck t 

jP“ I L. P* 14 Col *~ 2 I fo.lo.ed. HoBiga 

Cbcbbib * Dl.rM anai 

[1 I* IC, 17 Calc, 853 
Bavacbathu Joiibi - Ifat Kainn 

[L I,. R , 10 Usd, 207 

ir!—Ohjr~t am d rrni-ml foe / £ ? % 

* nd F»*«* fenced 

trt™ae fn jF 1, f 7 1 

Cafr„ 7?7 ^ p X- e /# 

c * , «- 

not reon r»d that ,? 5° ,r * n1 , ®" •PP“1 that a u 

edjrtamt »h A fa^eS 


»t a jtvt time when It firrt becatue law j the t'-jtrt 
berec that the* tin toy Uw bcannj on thecthjrtt 
ihoald he collected and made appl-cable to the oat- 
inp cirmtBftancci j nor can a p *itire enartnart hf 
annulled b» IndicaUnci of Introtwn. at a pn r tow 
fathered from prerioni 1 gulation On the Batter 

Pfrerfd'ori of the Leixlat re ia jam-a a tUM* 
are ei rinded from cteuM.-callon on the judkul /to- 
itrottwi of Indian a* w II at Bn-uh. *5 Irtft 
A»*j«rj*r»ATt3B-G*s*Bai or Bf»e«t r Fin/ill 
SIcixick l_Ii.IL, 22 Calc-, 788 

[L. XL, 2i I. A , 107 

15 r- — Trorttd eft tt 

Lrpulat.n —Per- Pjoctt, J . — Troeicdinra of lif 
Ley tiU tire cannot be n f erred to as lept iihate ait 
to tbe ccrntrnctioa of an Art. JrfafiaiffraZw* 
General cf Pe.go! ▼ Premia! Mnlltri 1 L X* 
23 Cole 7SS , i, /. K / A* 1JT, fo.L»fi 
Qcr*j Enrartt r S*i Curia Onroo 

[L L. R, 23 Calc, 1017 
Qnra Extbks r Bu Diao icnit Ttuc 

[I. Ia E, 22 Beta- «3 

IB Elrtt SttOemni 

Jet (Bom. Art J of l^SOJ—StJrmre t» AVAeft 
tot Dtll •• Le s Jaf.to Ccmnttl —For the r*n**t « 
romtruiaa an rt the d tale up n tbe SB «ho> 
before the Tip-Utne Council n> t (obe rt'rmd to. 
Gorat Kiitfiji PatAcnceB ' Manoji»aT 

[L I,. E, 18 Eon, 133 
17 X.rjtnrl eof" 

to ee hone of Art — 51 .rental Drt/a are no part tf a* 
enactment. Drrni Home r llaLwar 

[I It. B, 23 Calc* 55 

18. — ilorji.el ««'« 

f» « fi ■« of Art — 3Iareinal rotir 1o HrtiC'l of as 
Art do not form part of the Act. S.tlon » 5*f'e«- 
L R „ 23 CJ. P 9 II. and D»H. Jf*//al r 
B’hro , I I 23 C-/e, 5% f Il^fd. Pr>l»- 
cio huan< 6ooa r l’.»a ^itrr I'or 

IT I* R. 25 Calc- 8*8 
. 2aWlv,C77 

10 CoH.f * ./ 01 

fret of —The ohjrrt of codifying a particular branch 
ot tbe law II that on at>* point aprciEraJp Aral* 
with tbe law il«old thenceforth be aaftrtauied Ij 
intiTpreting tbe laagumje uaed la that cmetmeot 
tnaUwd of a* befere aearchro«f in tbe aotbcnliM 
to darorfr what m»* be the law ai laid down hi 
pn r 4mm The lancuape of eneh an m.rttaeat 
mart rmirr iU natonl meaninj- witbont anf 
aaromptwi »< to !(• haurg pr batljr been the inter 
Inn to lea re unaltered tbe law aa It ei rt«d hrfare- 
Bank rj P. eland r l aplto.o. X R* JS91 d-C, 
VTT referred to. 5 oieidm "NaTH 6lBC»* *• 
Knumiiui Dm . £ 1* B_ 23 Calc* 

[L. 1L, 23 L A, 15 

20 Ctmio 'atT**. 

A-.rwa.Wf Strain AeU (VI of VT5 ond Te/ 
lSB*)-Deo Kf.tr t Ae> (IX ef t t SSJ—Xtrrffol 
•ofet lo A te —The «tate pnlf nation o» the ln**° 
Arta being framed with marginal nctea, meh P«» 
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may be used for tbe purpose of interpreting an Act. 
Kaiies&au Prasad r. Beukhan Nakain Singh. 
.Bhikhax Nabain Singh v. Kakeshar Prasad 

[I. L. R-, 20 Calc., 609 

2L Statutes of limita- 

tion. — Statutes of limitation being in limitation of 
common right arc not to be extended by construction 
to cases not clearly included within their terms. 
PaBAsHBAJI jETHilAB V. RAEHVIA 

[L L. R., 15 Bom., 299 

22. Practice in con- 

travention of the law — Hardship. — A practice 
which is in contr.irention of the law, oven if it is the 
practice of a High Court, cannot justify a Court 
in construing an Act of the Legislature in a manner 
contrary to its plain wording. Nor can the principles 
of construction to be applied to an Act be influenced 
by extraneous considerations, such as questions of 
hardship. Baekaeaxi Kai r. Gobind Math Tiwabi 

[I. lx. R., 12 Ail., 129 

23. JO is ti notion 

between affirmative commands and negative prohibi- 
tion — Irregularities and illegalities. — As a prin- 
ciple of the interpretation of statutes, a distinction 
must be drawn between cases in which a Court or an 

''ottictul omits to do something which a statute enacts 
shall be none and Kibes in which a Court oran otbcial 
docs something which a statute enacts shall not be done. 
In the former case, the omission may not amount 
to more than an irregularity in procedure. In the 
latter, the doing of the prohibited thing is ultra vires 
and ilhg.l, and therefore without jurisdiction. Rah- 
■SsJIUE SINGH V. SHEOJJIN MX Oil 

(X lx. R., 12 AIL, 510 

24. Stamp du ty, 

Charge of. If the express words of an Act do not 
warraut or necessitate a dimatid of duty or charge, 
it is not competent to a Court or law to extend such 
enactment or to give to the words a meaning bejond 
their strict and literal signification, so as to include 
any , ase which may reasonably come within the 
spirit of the enactment. In the jiatter op the 
Pout Cashing band Company . 16 W. K., 208 

25. — — — Special and general 

procedure. — Inconvenience pointed out of introduc- 
ing into Acts relating and intituled as relating to 
special jurisdiction ouly proiisious affecting civil 
procedure generally. ' Jhdow Afoul r. Chbagan 
Eaichand . . . X X,. R., 5 All., 308 

26. Retrospective 

effect oj Act . — Statutes are prime facie deemed to 
he prospective ouly. “ JSoca constitutio futuris fur- 
man tmponere debt, non prarteritisP Moon v. 
hurd-n, 2 Exch., 22, approved of. DOOEOBDASS 
Pettaubebdass v. Ramiobl Fhackoobsevdass 

[5 Moore’s I. A, 109 

CHOTTEBDHABEE UlSSER C. KcBSINGH DtJTT 

Booeool 3 Agra, 371 

{Agra, E. B., Ed; 1874, 163 

27. — Alteration in pro- 

cedure — Retrospective effect oj Act — Alterations in 
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forms of procedure are retrospective in effect, and 
apply to pending proceedings. Hajbat Aeeamnissa 
Beau r. Valiobxissa Bbgasi 

(X L. R., 18 Bom., 429 

Baetcbishsa Pandhabihath v. Baph Yesaji 

p. L. R., 19 Bom., 204 

28, Acts relating to 

procedure — Retrospective operation of Act — 
Pekkan Agriculturists' Relief Act- ( XVII ofJS79j, 
s. 73 — Detekan Agriculturists' Relief Act Amend- 
ment Art f VI of Ic'joJ . — In this suit the Subordinate 
Judge of Karma la held that the defendant was an 
agriculturist, and that therefore the suit could not be 
maintained without a certificate under s. 47 of the 
Dekk.rn Agriculturists’ Belief Act (XVII of 1879). 
Under s. 78 of that Act, the finding of the Subordi- 
nate Judge upon the point was final. The plaintiff 
appealed, the appeal including other points of objec- 
tion to the decree as well as that with regard to the 
status of the defendant. Pending his appeal. Act VI 
of 1835 was passed, which repealed s. 73. At the 
hearing of the appeal the Judge considered the ques- 
tion of the statutes of the defendant, and held that 
he was not on agriculturist, overruling the decision 
of the Subordinate Jndge upon that point. Held 
that tbe Judge in appeal was right in entertaining the 
question. The provisions of Act VI of 1895 altered 
the procedure, and were therefore applicable to pro- 
ceedings already commenced at the time of their enact- 
ment. Reid also jtliat, even if the General Clauses 
Act (I of lSGSj, s. 6, applied to Acts not conferring 
rights, but simply concerning judicial procedure, 
it could not affect the present case, as the repeal is 
not one of Act itself, but only of a section in the 
same relating to procedure. GangarAxi c. Pcnaxt- 
chaxd N athubam . III. R., 21 Bom., 822 

29. H e redi ta rg 

Offices Act Amendment Act (Bom. Act V of ISSSf 
s. 2. — S. 2 of the Hereditary Odices Act Amend- 
ment Act (Bombay Aet V of ISSG) is not re:ro$pective. 
Rahixikhan tv Batubibi Bistesajieb Khan 

pi, L. R., 21 Bom-, 1X8 

80. — Retrospective 

effect of Acts, Principle as to — Mad. Act VIII 
of 1SS5 . — In a suit for rent for 1SG5, 1S6G, it was 
objected that puttahs and mncbalkss were not ex- 
changed os required by Act VUi of IS65, which 
came into force on 1st January I860. Held (revers- 
ing the decision of tbe Civil Judge} tlmt Act VUI 
oE lb65 was inapplicable to the case. The general 
principle is that rights already acquired shall not he 
affected by the retro-action of a new law. Eulcs as 
to procedure are not exceptions, but the question 
here was not one of proccssual, but of material law 
Morris v. Sambaxiubthi Raxae . 8 Mad., 122 

8L Penal provision 

in statute— Retrospective effect. — Retrospective effect 
is not to be given to the penal provision of s. 2, 
Bengal Act VI of 1862. Kobokanth Det c. 
Bobadakaxth Rot . ■ .1 TV. R, 100- 
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— continued 

— — Final i tat ate— 

Finffal Exctit Jd (Senj Act Til oj IS7S;.— 
Penal statute must be eonitrued Itnctly, \j , 
nothing u to be regarded w within the meaning 
or the statute which ii cot within the letter and 
clearly and intelligibly dctcribed In the very word* of 
the statute itself EirrsKss e Kola Laiakci 

[ILR.,8 Calc., 214 : 10 C L. R, 155 

Final tlalult — 

XXA.Iori'60 — A penal statute ihonld, when 
it» meaning |g doubtfnl b- eonatraed In the manner 
most favourable to the liberties of the inbject. and 
this u more especially ao when the penal enactment 
ta ol an exceptional ebaractee Eia r BinaTA sis 
Mad ass a I. L. R, 1 Bom, 308 

jr. moj , wiSJ 

—Senile— S -100 of the Indian Penal Code should be 
construed without reference to the Englith law Ik 
he tv AQAtui Tkzcav?i I. L R„ 19 Bora., 340 

— Repeal by icne/i- 

eo/too— Eepajaaacy -Statute* are not to be held 
to be repealed by implication, nnlej. the repugnancy 
between the new pm. law, and a former .Ul'ut7& 
On«» d un * TouUbl * Smt-ATHi Natcdc , 
I L. R, 6 Mod, 32 

hS".' sr*" m * 7 *>£& "K/ 

Bis£a^W4aafa 

a7 1 Mad, 118 

=ffawstsSSSS?f5 

repeal remain valid. But a ™ ] l before lU 

“blnT.vr^rThe e ^rrv 

F^Sr^sSSSSrasSs 

law which It repeals *„ .S , ’ , by the 

went public imprint ob jttt , 

ten W{ ° f tte ** kk “ 

MI- p. L. R, 8 Bom., 340 

, «?■ 
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STATUTES, CONSTRUCTION OF 

— eonUnatd 

relatire right* of the parties to each other In tie 
new law. Bui# followed In the interpretation o' Act 
X of 1859 BrftoinzETBrB Doss r Maeomb 
Kmm . . lHay,38B 

39 — • ■ ■■ Alteration of tor 

wit/* emit it pitting — Art XIX of IS57, a J 19 
—Septal, Effect of. — Where the law fa altered 
while a nit u pending, the law as it exitU whn 
the act on wa* commenced must decide the rights ef 
the partici unlrt* the Lepulitoro, by the language 
oied, ihovt a dear intention to vary the mutual re- 
lation* of »aeh parties GrszKAT Tiinno Co* 
rA*r r Teixamji Vkui 3 Bom, O C, 45 

40 - . - Repeal, Tfect «/. 

on nglt of action —A right of action u not tifcra 
away by a change In tie law, unless by exprtw ®* 
actrnent I but in the case of mere pueednre, uni ns 
something it taid to the contrary, the new law, »lr* 
Ita language is general In It* terms, applies wilboat 
reference to the former law or preredure 
Bohakji r IIobmasji IUsjosji 

[3 Bom, O C, 49 


4L - 


— Suit of ft- 

Ael Xri of 1612- Act riU'ef 1S6% t I-** 
XI r of 1670, • 1 . — On the 27th of Jane 1SC0 « 
»*i agreed by and between J3, a tamindar, and D 
a raiyat, that the Utter (honld pay R20 annually ai 
the rrot < t hia bolding, and that for the tutor, no 
further imn In excesi should be demanded or raj 
brought for enhancement of rent At the datee* 
the agreement Act XVI of 1842 wa. In force Tit 
■ettlement of tue district, where the Und m r*»P < "| 
of wbieh the agreement waa made was titnaJ. <* 
pired on the 1st • f Jnly lb70, before when Art X‘X 
of 184! wa* repealed by Art VIII of 1E68 ■h** 
Act waa repealed by Act XIV of 1870, bth AcU 
aaving any right or title which had already 
Held that no right of action to avoid or right ta 
repudiate the engagement of the 27lh cf June JsuO 
accrued to the zammdar before the passing of “t** 
Art* Diomrc Bauow*Fr 81? »t in5 

42. Gujarat IW*M* 

derF Act (Bon Act FI~ef l'SSJ, t Bl, « r- 
SttraxpicUce operation— Collector reft nr} 

Jim tale t ntkont tancfion under Act patted rhh‘ 
decree teat under execution . — A decree upon * 
mortgage-bond passed against part of a talulhdarj 
estate era the ICth August 1887 »** 
under a 3S'‘ of the Civil Procedure Code fAetXUf* 
1882) to the Collector for execution The prupotj 
was wild on the tth August 1589. but the Coil^ 
refuted to confirm the self, as the sanctiou of to' 
Governor in Council under cL 2, *. 31 of the Tsln'l 
dars Aet (Bombay Act 31 of 1S<S), wbicb cameiaW 
force on the -5lh March 18 ‘9, had not been oM*m«L 
II eld that the aection waa not retrospect”* * ’ 1 

K tion, and that the sale should b« f0 ” fir ’ B ,v! 

agh noaanctini bad been obtained. \'hen t 
Act passed, tl e plaintiff had already acquired a tmicq 

right by the decree to have th » property told, 
presumption was that the Legislature did not 
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— continued. 

to interfere with that rested right. That presump- 
tion was not rebutted by any intention to interfere 
appearing in the Act itself. Raman Moti r. Pathtt- 
ihai rAwnniAi . I. Ij. R., 17 Bom., 289 

43. — Statutes making 

contracts void and those prohibiting actions on 
{hem. — The distinction between enactments which 
declare contracts absolutely \oid and those which 
simply preside that no action shall bo brought upon 
snch contracts pointed out. Yissama t\ Rama- 
3001 2 Mad., 341 

44. — - — — — Statute imposing 

duty — Action for failure to perform it. — Where a 
statute imposes a duty, it, without express words, 
gives an action for the failing to perform that duty, 
and for wrongfully performing it. Ponndsamt Te- 
tab c. Coiiector or Madera . . 3 Mad., 86 

48. Limitation Act, 

XIV of 1859, ss. 20, 21 . — In interpreting statutes, 
tlio words “must” and “shall” may, in some cases, 
be substituted for the word “may,” but only for the 
purpose of giv ing effect to the intention of the Le- 
gislature. In the absence of proof of such intention, 
the word “may” should be taken ns used in its 
natural, i.e, in a permissive, and not in an obliga- 
tory, sense. Delhi and London Hank r. Ob- 

CHABD 

[X. Ii. R., 3 Calc., 47 : L. R., 4 1. A., 127 

48. Hindu Wills Act. 

— In construing an Act of the Government of India, 
passed in the form peculiar to the Hindu Wills Act, 
the sound rulo of construction is to give their full 
i and natural meaning to the provisos, and only to 
give effect to the enactments contained in the applied 
sections and chapters so far as the latter do not con- 
travene the full and natural meaning of the provisos. 
Alanoamonjori Dabee t. Sonamoni Dabeb 

[I. la. R., 8 Calc., 837 : 10 C. L. R., 459 

47. Land Acquisition 

Acts.— Acts relating to the acquisition of lands for 
public purposes must be construed strictly in favour 
of the subject. Soeabji Hassaevanji Dundas v. 
Justices of the Peace fob the Crrr of Bo jib at 

[12 Bom., 250 

48. Statute of Limita- 

tions, 21 Jac. I, c. 16 . — Where words have been 
long used in n technical sense and have been judi 
cially construed to have a certain meaning, and hav e 
been adopted by the Legislature as hav ing a certain 
meaning prior to a particular statute in which they 
are used, the rule of construction of statutes requires 
that the words used in such statute should he con- 
strued according to the sense in which they have been 
so previously used, although that sense may vary 
from the strict literal meaning of the words, The 
words in the Statute of Limitations, 21 Joe. I, 
c. 16. s. 7, “beyond the seas,” are synonymous in 
legal import with tho words “out of the realm" or 
« out of tho land” or “out of the territories,” and 
arc not to be construed literally. Ruokjiaeote v. 
Lutloobhot Mottichund 6 Moore’s I. A., 234 


STATUTES, CONSTRUCTION OE 

— continued. 

49. — — — — — Bengal Bent Act, 

X of 1859, s. 77 — Meaning of “ determined." — 
The word “ determined” meant “legally decided by a 
Court of competent jurisdiction.” Ghamb Am t. 
Khieioo 

[3 N. W„ 61: Agra, E. B., Ed. 1874, 243 

50. — Boad Cess Act 

(Beng Act X of 1S71J — Interpretation clause, Con- 
struction of.— In a Buit on a bond by which certain 
land, admittedly lnkhiraj, was mortgaged, the pur- 
chaser of a portion of the mortgaged property at an 
anctiou-sale for arrears of road cess due under Bengal 
Act X of 1871 was added as a defendant, and the 
low er Courts, holding that the effect of snch a sale 
was to pass the property to the defendants free of 
encumbrances, made a decree excluding that portion 
from liability in respect of tbe mortgage-bond. 
Slid on the construction nf Bengal Act X of 1871 
that the sale had no such effect, aud that the whole 
of the property was liable to be sold in satisfaction 
of tbe plaintiffs’ claim. Although the effect of an 
interpretation clause is to give the meaning assigned 
by it to the word interpreted in all places in the Act 
in which that word occurs, it is not the effect, of an 
interpretation claviBC that the thing defined has an- 
nexed to it every incident which may seem to be 
attached to it by any other Act of the Legislature, 
It does not follow therefore that, because lakhirnj 
property is defined in the Boad Cess Act, 1871, to be 
a tenure, all the interests and consequences attached 
by other Acts to tenures generally, or to particular 
classes of tenures, become annexed to lakhiraj pro- 
perty. Umachuen Bag r. Ajadannissa IUbef. 

[I. I*. R., 12 Calc,, 330 

61. . — Tax illegally 

lened, — A statute not only enacts its substantive 
provisions, but as a uccessary result of legal logic, it 
also enacts ns a legal proposition cv erything essential 
to tbe existence of the specific enactments. \\ here 
the Legislature has imposed certain dunes both upon 
the tax-payer and upon the Municipal Commissioners, 
and those duties, ns to the tax-payer, enforceable by 
penalties, are to be performed at a particular tune, — 
Held that there was implied a “latent proportion 
of law," which is as clear and binding ns if it had 
been explicitly declared. That proposition is that 
there shall be a legally-sanctioned tax at the period 
at which the duties are to be performed. Leman v. 
Damodabata . X. I». R„ 1 Mad., 158 

52. — Acts imposing 

taxes — Ambiguity in Acts. — In order to impose a tax, 
due, rate, or toll upon a subject, the framers of the 
Act or by e-lnvv under which such tax, etc., is imposed 
must use clear and unambiguous words to effect their 
purpose. \\ hen the words used are ambiguous, tbe 
intendment of the Courts will be in favour of the 
subject upon whom the tax is sought to be imposed. 
Thus where the framers of tho Surat bye-law imposed 
a tax of ill per Surat man upon “ copper" imported 
into Surat for consumption, it was held that copper 
wrought up into pots did not fall within the words of 
tho bye-law. Semite — That when a tax is imposed 
upon goods imported into a town for consumption,. 
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. v .:t need 

and inch pa*!, after h*> ing tfm labjcetcdtotbe tax 
npon be , imported into the town are afterward, 
taken out f r «*le into thr neighbouring t ni.gr, and 
rTra^hc trvk irroll »ueb (.Otdi are not liable to be 
•nljcdtd to tax a neond time Drxtatm Snirtir, 
* UlS,e • 8Bom.,A.C, 213 

— Domla J/aai 
yal A r nil O/IVSJ , m-Art for p.ll.e 
t-n nt Where an Act give* power to a Municipality 
ml rporst on f r the public ben. fit, a more liberal 
contmction o old be piren to (t than where p-wer» 
are to be exercued tnmly for prlrate pain or other 
aaranta B e Ourrajcrr r*nitixru hen MiHOUm 
(I Xa. It , 12 Bom 474 
Lett ere I’d feat. 

Utqh Court, el 12— Ei cry atatotc u to be inter- 
preted and applied ro far a> iti lanpnape admit, » 

” IXT ZTS? 7“ b , lb< ' tx ‘ a l y of naltoni 
Or with the eat a jli.hr d rnl a of i tirnat oral law All 
lejrwlatioi M, pr,m4 f a < , ti Tutorial. It bind* all 
•object, of the Cn wn l at only ,aeh .abject, of other 
carmine. ., ha.e brouriit themaelre, ..tbin the 
allowance or the ‘roverei -n Keiiomi Divonaa 

Jaisa* e Khimji JAiaaa L L. R, 12 Eotn., 607 

r,®f <■ b- , >i r , Slat 24 >5 25 

o ' £ 22— Lrytlut ire purer of ti, I 

tonne l ha, po.er to make law, and regtilation, 
binding: ona]) perron. w.tbtn the Indian terntone* 
under the dominion of II rr Ua]c T , 00 mntwiTro 
nich tfmtonc were acqn red. n i, Irrulatire ryiw^ 

whra^tb r 1 Vmt' 0 Xh r* ‘«xitonei which at the date 
when the Indian Connnla Act (2* 4 2 a | 

k 1 ^ .r”; 1 I'hibUi.H 

J O 1J, were under the dominion rf Jlcr V,ie«f . * r 

'.-i srs^va a , sv - *». J* £ 
K,Sr£??,fr - 

f^fEs SiSSiS 

not make the Uw yet it mar hr ro°,rir Z, d '** 

S£5*P£ 

b *p- U &, p — 


nme at the law la England Q.rea Tmpntt r 
i If ad at a n n / L, R„1I Had , 94, aod Qe"t E»* 
prut t ifirnaj 1 L. It* 14 Bom , S'f referred b 
! and apprortd of DFruTT Lroal Esje«*m*C»t 
r A nr id Au . . 1, L. K., 25 C,!c„ 333 

[2C W.I»,U 


r Early Car 


-» Ird St, 

«W Of' tt U *{ 

Tin 

ctferrtd to. Abdcila t. Monas Gra a!e ‘ 183 ’ 
68 __ P-L. R,11AIL,490 

V “7i 

(X of m2), ” 3 1272 3/S. 

•tatnte repeaSroe an«bX^f. 3 , W , wpeU of * 
WpeaWrtato^ ^’' r «^ntr dor, nol ren,, li e 


BTATDTORY FOWEHa 

Sn Cab * ■ r?Di* Ijjrycnw— Swcut 
Cabm— rrBttc Omcias wna Srirr 
TOBT Powikj 
Set I! ah war Com r aht 

Set Zakisdab . 14 B. la R, 20fl 
[L. IL, Hi. Sdd 

TAY OF EXECtmON. 

Set Cilia t-tdIW Eucnior 01 twein 
— Siai or Luccnos * 

See Pstrr Comcrt, PiAonin or-Stjr 
or Exzccnos noun Arrrat. 

STAY OF FROCEEDINaS. 

See Cbimwai Pbocisowoi 

[L L. K-, 18 P-om.. ESI 

SC.-W. X4~ 4C8, 835 
3C.W.flw75S 

See Ixsmrm Act, «. 0 

[LL.JL.21Bont.287 

Sn Pbactic* — C irn. Casm-Siat oj 
Pkoceidisos . L la B-. 2l Crlo-. oJJ 
[L la R, IS Bool, 63 

rttprd 


of tone fljeet-matter it iijt'rtd Citrtt— Ci*“ 
Procedure Code tST7,t 20 —A, who waa emplo eo 
by B if Co a, their agent at Calient, uutita •» 1 
amt for the balance of an arc ant agal «t hi* prwd" 
pa), In the Crort of the fiabonjmate Jndge “ere 
la July 1978. In Dumber or the emeyear B i 
Co inititated the pnwnl amt ag»mrt A ter ^ 
account and for damage, canard by hi, •'1‘V*' 1 
negligenee Held that, a, in both nuU pnci*,l!y 
the aame unn were triable, A WSI entitled, a, 
haring been tint to institute bi, amt. to prerrd in 
the Court in which be had ebeweo to bnag h“ «“ 
and to hare the other ta t atayrd. but without piw 
jadice to the right of the pUhiuff, in the h!t<r 
to in^itnte a cron claim In the fit e at C oot- 
Mecejbz K ii rr ■ , r. , Kaiowm Data CHrsn 

[4C.LR.2S2 


_ Procedure— ftuu 


— SigU of plaint, f to eioote place of tn-l—Ci e*f 
Procedure Cede ( Act Xir cflSS2), tt SI “td 0J- 
— The plaintiff brought thia amt in she High Conn 
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STAY OP PROCEEDINGS— eofirfuArf. 

at Bombay against the defendant for defamation 
alleged to be contained in a notice that appeared in 
tbe Bombay Gaselte on the 9th Aprit lbS 1 *. 'iho 
defendant was the Chainranof the Hmgnnghat Mill 
Company. The plaintiff had been for some years 
secretary nnd manager of that Comp my. In April 
188S he was dismissed from his appointment, and 
shortly afterwards he fded a suit (No 1 of l>i!S) in 
the Court of the Deputy Commissioner at Wnrdhv, in 
the Central Prounces (which was the Court of the 
district in which Hinganghat is situated) for 
wrongful dismissal. The present suit was filed in 
July 19SS The defendant took ont n summons 
calling on the plaintiff to show cause why’ the suit 
should not bo stayed, and the plaint returned to 
the plaintiff, in order that, if he thought proper, 
it might be presented in the Court at Wardha. The 
defendant relied on the fillowing points: (1) that 
neither he nor the plaintiff resided or carried on busi- 
ness at Bombay; (2) that all the defendant’s nit 
nesses rcsidid at Wardha; (3) tint the other suit 
(No. 1 of lbSS) was pending at Wardha, and that the 
decree of that suit wonld decide the present case 
aba Held that the plaintiff nns entitled to sue 
in Bombay. Ueffert c. Ruoeciiand JIoiila 

[I. L. R., 13 Bom., 178 

8. — — Cir‘I Procedure 

Code (Act XIV of 4SS2J, it. 54a, 54G — Partition 
suit. Preliminary decree in — Preliminary decree, 
Appeal ayainit — Powers of Appellate Court to 
stay subsequent proceedings. — 1’herc is no provision 
in the Code of Civil Procedure which authorizes a 
Court to which an appeal is preferred nguust a 
preliminary decree for partition to stay, pending the 
hearing of the appeal proceeding- taken by tnc 
Court which passed the decree subsequent to the 
passing of such decree. BasaNtA Kuw Alt Sir. K A it 
v. Bhct Nath Sibkar . .1C. W. N., 204 


STEAM-TUGS. 

1. - Regulation, sb to tugs — liver 

navigation— Totvmq.— A. ^party hauug two tugs, 
A and B, undertakes to “supply tugs to two icssils, 
P nnd G in tbo order of their engagements as soon 
as the tugs are free. A is first free, and tows P, 
which his the prior claim, to Diamond Hnrlour, 
where she becomes di abled. B subsequently tows 
Q, and, finding A disahlcd at Diamond Harbour, 
leaves Q and tows P out to sea, returning subse- 
quently for Q. Held that B was not justified in 
leaving Q, hut that she ought to have towed her out 
to sea without interruption. Nowrjfe Busier- 
vanjee o. Johannes . . . 1 Hyde, 293 

2. Government pilots — Order to 

Government pilots prohibiting their engaging tugs 
at exorbitant charge. — The Government' may prilii- 
bit itB pilots from nllowii g any vessels under their 
pilotage charge to be taken in tow of a steamer 
the owners of which will only render their sirviccs 
■on exorbitant tcrmB. Rogers r. RajendrO Dutt 

2 "W. It., P. C., 61 : 8 Moore’s L A., 103 


STOLEN PROPERTY. 

Col. 

1. Offences relating to . . . 8934 

2. Disposal of, nr tee Court . . 8939 

See Charge to Jury— Special Cases — 
Stolen Property 

[L L. R., 15 Bom., 369 

1. Of FENCES RELATING TO. 

1. Concealment of stolen pro- 

perty — Penal Cole, ss 41 1, 414. — Held that the 
prisoner, who, having received stolen property, cou- 
ce iled it in his h use, could not be charged and con- 
noted for two offinces, nr., of Inning dishonestly 
received sfoleti property under s. 411 Penal Code, 
nnd of as-i-tiug iu the (Oncealuieut of st len pro- 
pi rty under s. 114 which applies to p, rtons w hose 
d ahng with the stolen proputy is not of such a 
kind as to make tlnm gnilty of dnho iistly receiving 
or retaining it. Government e. Noivlia 

(1 Agra, Cr., 9 

2. Penal Code (Act 

A " L p of P'GQJ. s. 414— Evidence — Puin’mg out 
st i len property concealed in a place nut un ter the 
accused’s t onlral. Where the sole evideuce against 
a pirsun charged with an offence under s 411 of the 
Penal Code consisted of the fact that the accused 
liuil pointed out the place where some of the .-tolon 
pr p ity was cuiicealed in tin fluid of another per- 
so i — Held that this was not in itself sufficient 
tMileme to support a conviction under the aboie- 
mentioeud section Queen- Empress v. Gobinoa 

[L L. R., 17 All, 576 

3. Assisting in concealing or 

disposing of GuiOg kn vile <ge.— Win re persons 
arc charged with assisting hi concealing or dispos- 
ing of property which they know or hale reas m to 
bilieve tu be stolen, the nature o r the- property, ns 
well as tbe circumstances under w Inch it was being 
made away with, must be tu-en into consideration. 
Keg. r. Habishankar FAKiRntiAr 

[2 Bom., 136: 2nd Ed., 130 

4. Voluntarily assisting in the 

disposal of stolen property Behevc” — 
“Ourpecl” — Penal Code, s- 414. — Tbe lurd “be- 
lieve” in s. 414 of tbe Penal C< dc is much stronger 
than the word “snspret,” and iniolvestbe nccis-ity 
of showing tint the circumstances were such that a 
reasonable man must linve frit convincid in bis mind 
that tbe pr perty, with which he w is dealing, was 
stolen property. It is not sufficient in such a case to 
show tint tbe accused person was carihss or that he 
h id reas in to suspect tint the property was stolen or 
that he did not make sufficient inquiry to ascertain 
whither it had been honestly acquired. Empress v. 
Banco Timaji . . 1L.E,,8 Bom., 402 

5. — Penal Code. ss. 493 

and 444 — Intention to get innocent person punished 
— Separate oflences. Conviction of. — Where the 

etiUnnrr was convicted of_ having voluntarily 
assi-trd in concealing stolen railway pins in a certain 
person’s house nnd field, with a view to having such 



DIGEST 07 CASES. 


STOLEN PROPERTY — confiaseif 
L OFFENCES P ELATING TO — ■continued 
inuoffn perron punished u an offender ,—ffeld th&t 
the Magistrate w as right in eonvictingand punishing 
the petitioner for the two separate offence* ot fsbn 
cttinir false evidence for use in * stage of a judicial 
proceeding under i l»3ot the Penal Cole and of 
'clartanly assisting in concealing stolen property 
ondtT s. ti t Pensl Cole Ennilf Ramis has 
Eai I. L. R, 1 AIL, 370 

® — Money obtained on forged 

money orders -Dear/ Code e 410 — Money oh- 
Uined upon forged money order* u cot “stolen 
property within the dc&uilou thereof given In the 
ienal Code ■ 4lo Qcsei r Mo* Stour* Roy 

[21 W. R_, Cr., 33 
J . . . deceiving stolen property — 

Proof of tj willy i uomledy* —In * c&se m which the 
“ c “f d “ cl “rged with receiving stolen property it 
most be clearly proved tb*t he retained the property 
•ith guilty knowledge Qms r Tab Azl Iw 

TBS MATTS* OF THE EBTITIO* OS 1 A K All 

[13 W IL, Cr., 70 

th/dri 7 Ll oJ ISB0J ‘ 

raf»ro ( ,h7' ,T, ” Z * Wfa P r °P«*7r there most be 
»me pro, f that some person other than the accused 
£? of » h ' ***** Worn ‘he 

‘tacisse® 

^S7r s 5sr"«' -rg sri! 

under tAlSM^he Ho^Sdc “ tl,QTirtloa > 

stolen at a daeoity * '7“™* report j 

Prisoner knew, or Lad *5“ tb * 

had been committed or «,“**** ‘J** 
be acquired the property wLJV'T'* Whom 

Qnsss * Bisboo Mt*ni g W. R., C r, 10 
kv£ss 

■dpp'op*u,l, am oflJl «ay»— 

»*nten«d under a 411 ff^° **■ ““'Wed and 
hro^l jTOrili > «1 the P™, Code ^ 
hwnenmtaanyaS-^S!. kno ~ m y the same to We 
the time cf the lt * «* fo °ad that at 

* iie S t d nusappropnatioc, the bull had 


STOLEN PROPERTY — continued. 

1. OFFENCES RELATING TO-eea/.wrf 
been set at large by some Hindu, in accordsoct *di- 
Uiudn religious tuage, at the time of petferantf 
funeral ceremonies. Uriel that the hall was n«, it 
the tine of the alleged muappropnation, "property*' 
within the meaning of the Penal Code, Inasmuch u 
not only was it not the subject of ownership ly 
any person, hot the original owner hid surrender 1 ! 
all his rights as its proprietor j that it was tbrrrfn 
“ aaf/ias proprietor," and incapable of larceny be»f 
committed m respect of it , and that the conviction 
mnst be set aside. Qrii*-E*rKSI c BuroH? 

[I L.a,8AR,5» 

13 Ptmal Ctitr 

»» 83,4U-Dieehoryeofeiild.tiief—Oot, menfst 
— Proof of Heft —Counetiou of receiver — ThrW 
that a child has been tried for theft an 1 d.wbarpci 
under s. 215 of the Code of Criminal Procedure lS'i 
on the ground of want of understanding within lii 
meaning of a. 63 of the Penal Code, is no Ur hi tie 
conviction of a per*- in charged under a *1 1 4tO* 
Penal Code with receiving the proper*y ailepei U 
have been stolen. Qrrrs r Bioaiati E* 3 ®* 
Sajlasu L Is. IL, 6 

14. BohtnoVj re 

ttmnj tloUn property— renal Code, * 411— * 
penon cannot be said to be an habitual receiver » 
stolen good* who may rcccire the proceeds ef » 
number of different jobberies from a number®* 
different thieve* on the snroedsy In order to support 
a conviction under a 413 of the Penal Code cf bn" 
an habitual receiver of stolen property, it 
shown that the property was received on diffemi 
oroa^ons and on different datest Qc*«5 hjrrsrsi* 
IUbckam Kaxsaki LL-B^WCslCw^ 

16 Fosseesion. of stolen pr^ 

perty— ErvJc.ee of tkeft -Posi»siina cf property 
which has been stolen from the owner u genenllv »* 
best only evidence cf theft when the date of me 
theft is so recent as to make it reasonable to prm** 
m the absence of explanation that the ptvvffl to 
whose possession the property is found ®o->t k*r» 
obtained the poesrsiKn by stealing Qc sr» 

Mrsnri Anri* . . . 23 TV”. IL, Cr, 

18 (JmWsAstwf*^ 

Imftrtmet of - Wham property saffleteotlj 
to be the property of one person is found to be In ts 
possession of another perron without leave 
or any legal permission of the owner it ** "T* 
paitj in whose poasetuon the property is found cu < 1 
to account for its possession, and unless he can 
a jury may fairly infer in such eircuasstsncf*. WJJ 
it was with a guLty knowledge that the pruoofr wov 
that whico he knew to be not his own. 

» SBOMmooDDEEw ■ 13 W. IL, t-r. * 

17 TraadolM 

retnem of property rwoaally taiprelfd of tetV 
rUlea-PoUct Jet ( XI II of IS5SJ. • 35 

Da ty of tie proeermi.o* to prote to til MW*'" 
of <A« Court till there nul mee+eU* t r *ri- 
of saipiesoa — Oaas of proof A person cannos ov 
called on to account fee his possession of 

under a. 35, eL (1). of the PoLc* Art (XUIof l 34 ®' 
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STOI XSS PROPEB.TY-c 0 Bf.Wi. 

1 . OFFENCES RELATING TO-co»f.n«erf. 

nnltn. th«« >» evidence *Wch»tiifi», 

officer, but thc j^a^hc reasonably suspected of 

Q,IEE1 '' 

Rmteebs r. DiianJIBHAi ^ -f 20 Bom., 348 

___ _ Vresuoiption 

18 . — - -Receiver of stolen property - 

Penal Code, *,411 0 f property after 

Prestimption a! *°. ? drinkin^-cup was stolen in 
theft.- A W«mon a iE « W In tbe possession of 
•October 1883, and was d.seo i„ a case in 

tbo accused m £or rccc iving stolen pro- 

whicb the accused was »• ^ ^ stolcn property, 

perty, that hw P c **“. . bc lm d failed to give an 
coupled with tbe a became possessed of tho_ pro- 
account as to bow li circumstances, raise a 

perty, would, under ordmaj ^ bufc where, as m 
-probable presumption of „ot a recent possession, 

This case, Inch T“ mib^uenl to *e ac™of theft, 
but one eleven months su ^i^^ £0 B Vighl that, taken 

the presumption agamst hi n p 0n to explain 

by itself, lie ought not to be ca ^ stion of 
how his possession " a8 0C c ^t possession of stolen 
what is or is not a rcc i reference to the 

property is to be considered vnth r^ 3 c . <5. 

nature of the article stolen. gJg . Rex T . 

p., 600; Hex v. Cooper, S M ^ IiiJl SnEiKH 1 
Partridge, 7 C. $ P. ool, ■jj, B,, U Calc., 161 | 

Qnr.EK-Eupnr.sB . • • p enalCode , s .4 ll i 

a person was charged under s. (rubber, the 

with having «“ 1 \ cd I ,^nt foS ut C“cbar), and 
produce of the Gov er ^ jobber came from the 
it was not prove ^ it was stolon property, A 
Government forest, or 1pr s 411 -was baa, 

was held that the cou ” ctl k ted of smuggling— 
and that he ^ t bdng au offence under tlie 

S3® ST %** *• * w0 H $ W. R., Or, 37 

QUEEN V. DABSOBUT DABB . IS ^ 63 

And see Queen t. GoB ^^,Cr., 38 note 

Presumption — 

Juri ,._Incons.dmng wbetber f £ 

goods raises a pres rf the jury should bo 

stolen property, tno t - igfy ; n g themselves that 

drawn to the the accused. Thefaet 

the possession is clearlj tm conce aled in a man s 

of stolen t0 raise a presumption that 

house would be suinc property, but it 

he knew ^^^nt to show that it had been 
would not bo Empbess r. Martiaei 

acquired by. dacoity. L _ Bij 6 Born., 731 

- — - Possession of 


STOLEN PROPERTY — continued. 

1 OF FENCES RELATING TO-continued. 

joint Hindu family is not such evidence of potion 

on the part of each of its members « *°™ BS 

sufficient basis for a conviction, AIL, 445 

u.NibmaiDass . . kb. a-, 

_ jP enal G ode y 

— Concealment of stolen Properly- 
ss. at, •* . —The only evidence of the 

Husband and un J e ‘, bv „ wife was the fact that 
receipt of stolen propo ? X bouee where she lived 

possession of the hnsbanu ra w< W., 120 

« i* ’rs?±.” S ”? £ 

of bemc made tnc bud j ecu u 

1 Veekly Botes, All , 1834,P- S7,rtfe^ g 348 

EltTBESB 0. NlIIAI, • • ' , „ , „ 

___ Venal Code , 

am 429— Bull dedicated to an idol.— A bull 

Z&Ao an idol and 

n0t - Keie tZ t^tce of tlie temple, where the 
pnma facte tnc -v an d liahihtics 

f-I'To Fts ownership. Such an animal can 
therefore he the subject of theft and criminal mis- 
appropriation. Queen-Empress c.^ ^ ■ B£ad-j 145 


- Ketaiiting stolen property- 
> L^ n .nie4ae .— The offence of dn 


or Ketaunnssw'wop—^-;-,. 

retaining stolen property.^ Q r BE^^jJO^ ^ ^ ^ 
35 Venal Code , 

Tusmr <M ;*■ r,x r 7/:,Si r -® S 

necessary— Quilty *"°' c ^|f* ct .4idcr s. 4 11 of the 
a person is accused of a , circumstances do 

not n rlis C e°the P So. « he ^ceived^the ^ 

perty and docs not account^ ^ ^ pTopcrty was 

prosecution most pro' 0 , • d ; t dishonestly. 

stolen and that the accused receivrai ^ 

Queen-Empbesb t. Burke . I. L. 

Penal, Code, 

s.m-HMonest retention of stolen property 
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STOLES PRO FEBTY —cent, m,d 

1 OtFENCFa BELUThG TO— «w teUitd 
Property 6 el *0 »1 f di eaf «« Mr* -Separate 
roariefmas — \t here a person was loin 1 In posae*. 
• on of stolen prop.T y i It t fi -J at belo iiruig to 
different ow ra I t it di 1 i ot appe r that h« had 
rec.it. nth jroprrts At d ffrnnt times,— lltld 
th»t tut! p rso 1 ot ! not j roj-Tly he tried and ton 
vlcttd on Itr t. 4l of the PiUsl tode arpartttly li 
respect of the p oi-Tty i lentiBtd by lacb owner 
hki* itaei v y«'«» Fwprers I I tl MCstc, 


■ Siilgm'If t 


ItiMty riolia proper,, — F.aal Corft • 41 1 Legal 
prmrhpt ok. \Vh rt o dorntm-nt purport in to be 
* Ccllectorate no ice fonni n, part of a record tnd 
found by the Ci urt to be genuine «u il im iri! to 
be in the re sires on of [>tmo chars. d with retailing 
«to!cn pn prrly ii»nh II that in a matt r of Ihit 
hind it «M r isM to raise 1 -pal pr tumptio it anting 
out of the or h ary tonne of bnsinret a id to di*. 
petite with dirret r idence of tb doruoi nt lasing 
been actntlly on the neon! or tloUn from n 
Th-uib it be true that before a mm ran bo run 
meted of nr u in’ tlolen property knowing it to be 
itoUn it m ut be shown that prop rty hat been 
tlolen — Bald tba* lb disappearance of the d «un ent 
from Ibe riro d pi it the sulatitotl m of an in lutioti 
of it in in pl.ee showed tba it matt bti e been taken 
tilth a dial onett object Itiisx Cna«n la CnisnBt 
» Qc*cr Emtu L L. R^ 21 Calc., 32S 

2. DISPOSAL OP, BT THE CO GET. 

30 — Right to atolen property— 

Properfy.aea.A or, fr. -The property m Mm 

5V“r * n “ f* 11 * m payable to bean r wl ith C irm 
Lte at ettb, i. in, parable from poster non ordinanlv 
The property in tloien poo.lt remain. In lb* p,r H , 
Irom whom they are stolen As .-mors 

[IN W, Ed 1873,208 
Shcreroy^dlt 'if t^MenoT” 1 ' 7 ! “t tU * 

the b«. on, Court nf tSLl £*}* 


» >u. „„7S; , A ‘"■i -> * 

«m« „ Co™ 

on 17 Mad, 233 

BSiWScasrJ; £5s£ 


STOLEN PROPEHTY -conh—tJ. 

2. DISPOSAL OF, B\ THE C&UBT-ew/iaarf 
be may order it* resturatim to it* owner, etkratK 
the c mplainant ran it aerk to reeorer It <f U« raltf 
throB.h the C1*U Court. IU*ri M»rj Doo*tJ ♦ 
LtrcntiosiE Da*b* W. E-, 1834, Cr, 5 

33 OtniAlf Frorr- 

Codtt, 1SSH t 13SJ -Coder a 3ML 
Cnailnnl Procedure Code (Art VI 11 of 1‘©J Mfi* 
ctn be patted »ub refrrmre to the ditfwil o isj 
property In a CnmSnal Court, bnlett that property 
It prolueed before the Court i tuch order »ert 
be made at (lie time of pawing judgment. IX 
KiTTBB OT TUB TlTIrlOS OT i’*SQ HOBCT CO- 
IB tMT P.aiB Mont:* Goman* » K*tt S»* 
JtiBA . .... 10 W.R,Cr.3 

31 — buponl «/, iy 

Hagutrat* *lert »o ordtr kad Un «* h 
cJ,t-Lnm,.*l rrtrtda'* Cod,, 1S63, ,u MM 
132 B -The Assistant Magi.trite, on a renew of *-» 
procitdinct if the -ntordjuate Mapiatrote, p»«« 
onlirt djnrting that certain oroduca wonia w 
d In end oerr t> the parti a wkombecontn^ 
entitled tbinto. The 'utordmate Ma?iitr»t«hw 
ptt«d no ordert nndrr a 13 ’A of the Cnmioal Proce- 
dure Code Iltld that the order, of the Aw 
Magirtrate were made anthoat any i nn *^ ct ^ 
Asostmocb .... 6 Mad, AJL s- 

35 OgapoMol 

where pnteaer acyei/fei. -Where a ptrmu *“ 
aerated of diabooettly receitrog itolen Fr b 
knowing it to be . olen and di«e barged by 

Magistrate on the ground that there -as 
that the propirti -at ttolen.— lUXd that **“ 
trate w»» e mpetent, bslreung that the jr J»f»J 
waa t’olen to make an order un<Vr a 413 •* Art 

_x .1 1 1“ 

Fupotol *f If 


LiLamnas Dibit 


Co-iail Coarl -Cnm.mal Frortdmn Code, i»< A 

CA. XXX. s. 415 416. 4t7—S,iloratum «/ ?rr- 

p-rfr mod, nrer &y fie F oUc- -A waselarged befirt 
the pol 10 "ilh theft of certain prop, rty T »< I P 0 " " 
tonddered that no theft had been eomm.tt' ed. 
reported the matter to a tccond elat* Magntraie. ^ 
agreeing with the police, ordered the pro,c rt y , 
reAorrd to A On application by the romp tin* , 
the District Magistrate fo ind that A ha I rcuO 
thorgh not dishon-stty, the property f '° 1 ’ ”’v. 
df ceased person, and oed -red the prope ty 
giren by the prl.ee to B • b.trfc !*•“** '.’/rods 
O. Id that the p o.lnois ,t CU. A XX of «hc c^ 
of Cnmioal Procedure do not app J to an* “ || _. 

«a 415 416 and 417 contempLie pr C«« U, S* P ! ^ 
Inn nary to, and in lepen lent of inquiry a-r 
general pnuaplcs where th-re las been »f> *”1 . * 
or a tml. and the accused perwi 1* diwI-aJC _ , 
ac<ini*ted by any Cnm nal Csnirt th.it tonrt.* 
to re.t.« that prop rty Into the po***.** fw 
person from whom it is taken, m 1 as. as | rori 
by a 41 8, rerh Cnrti.of.p.. wntlot" aiiysa ^ 

of tb- property may be made The D%1* 
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STOLEN PROPERTY — continued. 

2. DISPOSAL OF, BV TEE COURT— continued. 
cannot direct the restoration of the property already 
delivered by the police under the illegal order of 
the District Magistrate. In bb Annapcbnaeai 

[L L. R., 1 Bom., 6S0 

In TltE MATTFR OF THF PETITION OP BaSUDEB 

SUBWA Goss ain. Basotibb Subma Gossain V . 
Na zibooddeen . . I. L. R, 14 Calc., 834 

Bat see In be Habee Bbndhoo S antra 

[5 W. R., Cr., 55 

37. ■ — — Criminal Proce- 

dure Code, 18^2, s. 517 — Sigh Court's Criminal 
Procedure Ad (A of 1875) , r. 115 — " Any pro- 
perty ” — Reference to Police Magistrate — Eridrnce 
on reference Renew. — The words "any property " 
in s 115 of the High Court’s Criminal Proccdnre 
Act (X of 1 75) include ns will property voluntarily 
produced before the Magistrate by a witness in the 
case as property seized by the police or found on (ho 
person of the pris iner. The refi mice to a Magistrate 
under s 115 of the High Court’s Criminal Procedure 
Act, X of 1875. is not a trial for the final determina- 
tion of the rights of the parties, and it is not 
incumbent upon the Magistrate on such reference to 
hear witnesses, lint be may riglitlv order the delivery 
of property to that one of the rival claimants whom 
ho considers, upon the statements of their respective 
cases, to have made out a primd facte case, and it 
is not competent to the High Court to review the 
decision at which the Magistrate so arrives Reg. 
c. Ramdas S award as. Ei-bakte Madavji Dhar- 
bamsi 12 Bom., 217 

38. Criminal Proce- 

dure Code, 1882, s. 528 Code of Criminal Proce- 
dure, 1S72 , si. 415 and 416— Petit erg of property 
Seised nr stolen — Inquiry into ownership. — The 
prov Lions of « 523 of the Col oof Criminal Procedure 
(Act X of 18'2) are wider than tlic rorrrsponding 
provisions of tho Code of 1872 iss. 415 and 416 , and 
they enable the Magistrate to enquire into the 
ownership of property seized bv the i dice, and 
deliver it to the person entitled to it, instead of to tho 
person from w h' m it is talon In re Annapumahni, 

1. L. R„ 1 Bom., 680, (listin' wished. QufeN* 
Empress v . Joti Rajnak . I. L R., 8 Bom., 338 

39. r rimmal Proce- ' 

dure Code, 1*82, ss. 517,520, 523— Order ofMogts- I 
trate resfnrinq property alleged to he stolen — 
Pi strict Magistrate, Paver nt, to ret aside such 
order. Where on nequittal a Criminal C( nrt passes 
an order for rest' ration of property nadir s 6)7 
of tlie Criminal Procedure Coie (Act X of 1882), 
the proper ennrso for the Du-trirt Magistrate, if he 
tliinls the order improper, is to direct it to be Slav ed 
under s 520 and not to tr>vt the property as 
snbiect to an order under s 523 of the Code, and 
set it aside. Queen- Ejipbfs s ■■. a pub am Umar 

[I. L. R., 8 Bom., .575 

40 . — Criminal Proce- 

dure ' Code, 1SS2, s. 517— Order as to property 


STOLEN PROPERTY — continued. 

2. DISPOSAL OF, BT THE COURT — continued. 

as to which offeme has been committed — Discharge 
of accused — On the dismissal of a charge against 
certain persons of criminal misappropriation of an 
elephant, tho Magistrate, under s 517 of the Criminal 
Procedure Code, ordered the elephant to be given to 
tho Evecnttv o Engineer of the district, holding that 
it was the property of Government. Held that, the 
dismissal of the charge hiing in fact a finding that 
no offence had been committed m respect ot the 
elephant, the Magi trate’s ordei was illegal and must 
be set aside. In setting it aside the High Court 
held, however, following In ie Annapurna Sai, 
1. P. R., 1 Pom., b30, that they hvd no pnwer to 
order restitution of the elephant In the matter 
of the petition op Basudeb Surma Gossais. 
Basddeb Surma GooSain •. Nazibtodin 

[L L. R., 14 Calc., 834 

41. — — — — — — — Criminal Proce- 

dure Code, s. 517 — Disposal of call, not in esse 
at litne of theft. — R’ s cow having been stolen, the 
thief, after a lapse of a year and a half, was convicted. 
Six months after the theft, Y innocently purchased 
the cow which, while in his posscBs'on, had a calf. 
The Magistrate, tinder s. 517 of the Code of Criminal 
Procedure, ordered that the cow and calf should 
be delivered up” by Y to X. Reid that, as tho 
calf was not even in emhryS at the date of the theft, 
the order to deliver up the calf was illegal In be 
Vebnede . I. X., R., 10 Mad., 25 

42. Criminal Proce- 

dure Code fA,t X of 1832), ss. 517 and 523— 
Disposal of property praduied before a Court 
durinq an inquiry — Restoration of precious posses- 
sion if no offence has been lOmmitted. — S 517 of 
the ('ode of Criminal Procedure is the onlv section 
under which a Court ran male an order for the 
disposal of property pro Inced before it in the course 
of an inquirv or trial. And if has jurisdiction to 
pass the order only if tho i.aso falls within tho 
section, that is, if It is property "regarding which an 
offence appears to have been committed, or which 
has bem used for the commission of an offence” 
Otherwise, the onlv legal order which the Court 
can pass is one restoring the prev ions possession. A 
Presidency Magis rate, findin" the evidenre not 
sufficient to warrant a conviction, discharged tho 
aernsed, bnt ordf red the property winch bad been 
produced during the inquirv to be detained until the 
title of the rightful on ner was prov cd hef >re a Civ il 
Court. On a subsequent day lie. apparently noting 
under g. 523 of the Code, ordered the propprtv to 
be delivered to the r> mplamant, from whose possession 
it had not been takm. If rid that both the orders 
were ultra rim. The Magistrate vvas^tbereforfi 
directed to dispose <f the proprrtv in a legal manner. 

If he found that thr case fell within s 517, lie 
should pass smli order as he thought fit; if he 
found that it did not he must r< store the previous 
possession. In be Devidin DrniATitASA'n 

[I. I,. R., 22 Bom , 844 

43. — — — — — — Crfmin-,1 Proce- 

dure Code ( Act X of 1882), s ,. 517, 523, 024— 
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STOLEN PROPERTY— *»»( «.*l STOLEN FROPERTY-^W _ _ 

2. DISPOSAL OF BE THE COOET-eeaf ««*d 2- DISPOSAL OP Dt THE COCET 

■Order at la thwi eg trope »• <*•* | , 45_ “ *" ** 

pm a atit to >t retired to posses on .— On 27th ' dirt 
September 1937 compL naat eh»r„ed cat tt w th 
CTjm at trespass under a. U7 of th* 1 enal CoS* 

• (Act XL\ of ISoO) II* alleged that in the proem 


»•« op n It and tnit, when lo th* month 
of -cp ember 19J7 he (the complainant) went to th* 
field £ hid turned k m oat hr fort* and refuted 
to rscate the land. On the 1 th horember 1837 
the caw was heard by the third class Magistrate, 
who connc^d It of the offence charged. )a the 
following day (ISth Nor ember 1937) lb* complainant 
applied to the M mitral* under a 6®* of th* Col 
of Criminal Procure (Art X of 1SS') to be restored 
to possession of th* land and of the at and ng crop*. 
The lta~u*rat« ordered possession of th» land to 
restored to the ro-npla nant hot attached the 
crop* tinder Cb XL1H of the Criminal Procedure 
Code. Thereupon one T nterreued and cla med th* 
Crops aa haring been sosrn by h mself IIu ela m 
•raj disallowed and th* crops were ordered to b* a 11 
and the proceeds ertd ted to Goremmeut untfr 
H. 23 and b^t of the Co-1* St Id that th* order 
p»«(d under aa. 523 and 6°t with reference to the 
crops were il e-iL The crop* were no property In 
reijnct of which the offence was comm tted dot were 
they naed a the eommilnan of the offence They 
were not anrh property at u referred to In a. 517 523 
or 5 t of the Com nal Procedure Cod* buitir 
Ooronf \iun L la R„ 23 Bom. 4M 


- (Via an I Proct 
tad 523 -fnifewi t/araer 
* 23-Co«/«*„», 


, Cade mi • Bt7 -Order for *** dt*r*M 
property lj fief* elite Mag etrete-- it£**M* 
UTZtJtilU St.not Crorf-A 
preferred a complaint against hla judgu.-n--^^ 
charging them, under • 20’ of the Petml 0>£ 
XLV‘ of 1SC0 with concealing certaa ar**H 


Magistrate wn about to make In the enatln .. 
the Magistrate entered ufoo the Inquiry th* . 
plalnant cauaid the property In the . . 

wire* to be attached and wild b 

decree a-alnat th* accused. At the ^ 

the complainant h maelf purchased the prepenj 
thereupon the Magistrate ordered the F r ‘P rT ^. 
has -Ini oter to him. This order «** ® 

appeal by the •vcaaiotia Judge. JW** . * ( the 
of the Brat eta. Magistrate for th* *•*••**}£ 
property was no and eouU n* bare „«*«• « * 
under a 517 of lb* Criminal Prorodw* JglT 
of 1SS®> astheMagutratcddnot bollMyin^t 
nor form an, opuuoo on the cm* 1 

as to whether "any offence appeared h|» 
committed regard ng inch property * 

Judge had therefore no janjdtftao Job** "J 
appro! from the Bret class Magistrate^ ori. 

A»«T EXKCBA9HB1 LCTrUBA* ^ JQ ^ JgJ 

4 6 — . Cnm aa! 

af.ro Code 1952 a a. 517 620 -An orl<r!*£ 
under a. 617 of the Code of Cnm nJ IPrWd®^ 
he rented by a Court of appeal. ‘ U1 » a e\"^ £U 
j has been preferred In th* rase in wh.ch or 


dare Code Is82 

st p loxdeaea Jet fl of 1S72) 

mode to police oJJSror Adm tt t I If e f Jo. 

parpoett tioa at a rcrafet n«a — Statements made to i 
the police by accused per mu as to the ownership of I 
property which is the subject-matter of the proceed 1 
mg* a '■aunt them although inadmi* Me aa eeidcnc* 1 
agaimt them at the trial foe the offanre a th which ) 
the, are charged, are admisaTile aa andean with 
rrosed to the ownereh p of ths property In an non ry , 
held by the Magistral* under a. ^23 of the Cnm nal 1 
Procedure Code (Act X of 188 4 !. An order after tnal, 
made by a Criminal Court f r the restoration of pro- 
pert, under a. 517 of the Cnnunml Procedure Col* 
(Act X of 1SS2) is condos re as to th* immediate 
nght to possession t where aa order has to be made 
under a. o 23, the Mazistrata may the inquiry proceed 
endenee a* u arailahle and make an order 
for ban£n the property to the person he thinks 
entitled. This dor* not eondad* the right of any 
l^rro. The real owner may proceed agamrt theholdi 
tbeartttle* or for damage* a* for ronrtrsujo. The 
Court declined to interfere with aa order made 
KATlMspstrete under . 523 of the Cnannsl Pw- 
e for the del rrry of property where th* 

jKaOt such order upro tie mere endear* 

Perty — Ktt or c * the accused to the prE*« that the 
—Etmed f It ,, ftcilen from the aemdged owner 
fertl of which a tt TW8HaTU MjLW>gCHl_TD 
iHegaLy depnred, tame. P- R, 8 Bom, 131 




STOPPAGE IN TRANSITU 


Sn Yesjxnt a.wd Pr«CBW**- v,5a0 * 
Bioim abh Liuunm o' n 

[3 Agr*, 

LlaRwW® 031 " 0 

STORING JOTE 

- Storage of juta wULoct 
II of H 72- * 31-Crtm 


ZZ Ztssi' oL"xr-B*f«» * be 

storing jut* in a warehouse snthon*. a 

had under a. 4 of Bengal Aet II of 

should be taken under the proeUimsot U*- ■ * 5t 

Cnminal Irocednre Code. 18ol “ ^fTr/eirEt* 

of th* former Art. Qcoir e. Bmrawa* t 4 

Krcj-lDOO ^ 
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STB ^ G fftroauction of, into joint family. 

Sec Hindu j^ EMIU!ng _ 

POWERS or Al 1KN ATION ox 

Other Members. b >1A11 .,429 
l I.‘ I>. B., 2 All., 898 

Partition— Purchaser xt., 23 

T T,. E , 9 Calc., 580 
X. L. E., 12 Calc., 209 


STErDHAJS", 


S0BOEDINATE COTOT-«»rf«W. 

See SANCTION TOR PROSKCTJTIOK-POWBE 

TO GBA1<T BAKC [ i I .°l. E-, 22 Calc., 487 

—"Duty of— Conflict of opinion in High 
~ rZ-Tlie lo«cr Courts nve bound to follow the 

fr.™. «... ss 

opin^ou expre'scd a by K0MAS 

AI.LT Mirdha t>. Sharoda P^ ^ , 10 GalC j 82 

S. C. Koeban Alt Mirdra «. ™ B £^256 


JUDGE, JDEISDXC- 


See Cases uader Hindu Law-Stbidhan. 

<j,_ Hindu Haw— Widow— Power or 

^VmOW-POWER BISECT - 

ALIENATION . R r^vJ-.B., 49,105 

L 8 W. B„ 519 
2 Agra, 230 
1 Mad., 85 
5 Mad., Ill 
I. Xi. E., 2 Mad., 333 

striking OEF esecgtion-peo. 
cbedings. 

,, „ r . EES under Attachment-Strik- 
inooee Execution-Proceedings. 

t?t> Vyfctttiok of Decree 

^LsxImNG oee Esecution-Fboceed- 

AvTca'ses under Bimetation Aot 1877, 
ART. 179 C' 871 - ^^oN-STRiEmo 

I c TrP IN aid OF !• XECUTJun 

Case off Pi.e, Effect of. 

s „ e„™t.«k £ 

S.‘.T 7 .i»-5i» is» OTHER P.O- 

CEEU1HOS » I» Sale, 877 


SUB-EETTIWG. 


See landlord and Tenant Forfeiture 
Breach of Conditions^ ^ ^ 202 

•W. E., l864 Act X,|l 
1. 1,. E., 20 All., 409 

See Landlord a^ ^na^-Tban: s|| 
BY Tenant^ E ^.B., 1 ail> 219> a31 


SUBORDINATE COTJET. 


_ n-n Drivt Council— Cases in 

See Ateeal to Pbitt not __ AppeA d- 
L H le Orders B. B., 3 Calc., 522 

Sfe CASES UNDER Criminal Procedure 
Code, b. 437. 


STTBOBDINATE 

TION OF— 

See Companies act, b^I^ ^ ^ 252 

See Dekean Ao«cul^ur,s«i^ 
Act, s. . L Bj 16 Bom., 128 

“rsrsio es 

*1 “S*«o.*75SCSS£ffi 

or Court, etc. I- L. -K., io 

See INSOLVENOT - INSOLI ENT DEBTORS 
UNDER CIVIL PUCTIDCRE COD^om^ 45 

plaint-return of Plajct. ^ ^ 

See P-o-^^^’SJSSS 

See Right of ^^5 Bom., 148 
X busts . ^ L B ) 21 Bom., 48 

See Valuation °* S b t b ® 14 Mad., 183 
LD.E., 22 Bom., 315 

«?7i7t brought to set aside pro* 

5 » »* S^t" SSS ' W.B. 416 
S ””“° »>*““ „„„ Kaa. Bog. 

2. — — CTr - ! 05 cl 1.— A Subordinate Judge 

XV of 1816, 8. 35, : complaint under cl. 1, 

has jurisdiction to entertain a P £ 181 e. Ponnti- 

s . 35, ^Madras Rjulatiou ^ ^ 33 „ 

overrufed PoNNUSAMl r 5 Mad., 222 

. -Trial of suit for land-O^eer 

3. ■ — ■ ’ » » 'PfrunniiCLhsuTidst' s* 

appointed inihe Son 0 , Ctni Courts Act, lb71 

xxxrilofisoo S _^_ An officer in the Southa 

— ite?. Hi <*/ 1*/ the Lieutenant-Goveroor of 

Pergunnah’, »PP° in f , ? \ V\V1I of 1855, although 
Bengal ^“-^^Snhordluato Judge under Act 
vested with power- or a p 18 h 


toU v 



DIGEST OF CASES. 


S U BOBBIN ATE JUDGE, JURISDIC- 
TION OF — roaiiascrf 

VI of 1871, has junadietion to try ante in regard to 


SUBORDINATE JUDGE, JURISDIC- 
TION OF— «»<•■«* 

Jarfoe - CL (31 of «- 22 cf Art HI ®” 8 '* 


eamdithesalucofMOOO. I 

irtTT r Btv Pso-sn Dits 

- Valuation c 


of art til Civil Vruetiitt Codtt (Ad I'll! 

cf 1559} ..Si Ad X at 1 77}. 

Civil Court, Art (FI r/K7$}, * IS * Crf Art 
VIII of IS 9 (corresponding with a- *•»•* *** “7 1 
18 7 winch provided Gat “ e% fry amt thill bo insti 
tnUd in the Court of thf grade romp-tort 


fi r DH-1°8 i arwal* in amis within*. S3 cf Art XllcHS^lwh® 

, tueh ap^e W boon transferred mint. £*’ 
suit#— JtiaJff of . . — - . - - v,..» — . J..A.,.to*=3hordim 


ArtVil bHSST by a Put net 
. Jnirf andarebcingheardbjaachNiboniiiiaUfJndr- 

j >«niwraiiA D ^C H *«c ^ Li ^ leAiuS03 

9 Appeal referred by District 

I Jadg»— BceyoZ Ctnl CourU Jet frit/ t^Jh 

Syrt,**i»A not *lf«t the jnnadirtlbtvof a Sn'ordroste ( JTVTnSWia ate Joir**D»rt «S 

Jodet to try a amt >kw aeseral causes of action JS59 > 375.— Where a ^ rv.i-Ut 

were joined, the cumulative raloe of which wis 0 \n 
PI 0(0 , not w it hilar din" that, if separate «n,t. had 


these several caneis tech amts must District Judge, and ha« 


appeal referred to him ty the p-*t-tt 
ArtVI cf IS!!. »• 26, he dot* « “ 


t been Instituted « the Court of the Montif 

J!linoom.n Knew e ltiM Ltu Aorsicuun 


therefore by impBeatwaO* 


t for m 


Claim raluid at Ilf (i» Hi MO la’, r ala* to U 
mefomulti for earreds ll*f «■» — Quart— Whether 
a first clast bn v <rdmate Judge has jansdictio-i to try 
a nut for an account where the plaint states that the 
property in the hands of the defendants, in reaped of 
which the account is prayed esceed* R5Dj«h hot 
vainer the claim at HlCO lUvonsm Gaysin r 
Bawl r.iMcnaais Pas ILR.2 Bobu, 210 

6 Appeal tra nnferred — frugal 

Cttil Court, Aet, 1571 — \ W F Kent Act. 1561, 
iw 306, 207, 209 —A Subordinate Judge, to whom an 
appeal is transferred under the Bengal Ciul Coart s 
Art (VI of 1'71) has not the power to dupoe of it la 
the manner provided by as. 200, 207, and 203 of the 
>-W P Bent Act, lbSl the District Judge alone 
has the power to d-spo*e of appeals in that manner 
Im FanaA r £«. ATRem. I L fr, « All , 3®, 
followed. Lonm Sims c Iihvi Sraon 

[LL.R,6 All., 295 

7 Appeal transferred — Act XII 

of 1*81 st fS9, 306 217 2M -The defendant in a 
amt msti’uted m a Civil Court art np aa a defence 
that it «»■ rogn liable in the Berenae Court. The 
Court of first instance (Munsif) disallowed this 
defence and gave the pla ntifl a decree. Thedrfro 
dant appealed to the D-sVvt Jnd.r. again contending 
that the amt was roguiu v le in the L reran e Court. 
The appeal was transferred by the District Jnd e to 
the Court of the Subordinate Judge. The Sa'ordi 
nate Judge dismissed the amt on the ground that it 
waa not cognisable m the Civil Courts, hut in the 
Revenue Ht\i that, looting to the terms of as. 183, 
"** 207. and 203 of the N W. P Rent Act. the 
to i^o J v 4? t h *' 5 P 0 *" 10 ^“rfer the appeal 
SnUeduate Judge who had not the power 
« C«nrt hs a 203. Euc 
LPH.,8 AIL. 


1 ■ «a a*. I 


day h a judgment as a DuHA 

lusaissswa l Jndgehas uodcra 37fi,Act I III of l*-!** * 

[LlaR^eCalc^e j XATTraCT^A^CBntyBBrrrr^sW**^^ 
10 Appeal from Mnnslf»fj« 

Act XTV of 1869 - J» , S tt •* , ;*T" 

Frafidcacv —A drcison paawd on aj-pal 
dcei*Soo cf a Unnaif by an Aw: slant Jndgn, s=-«- 
qnenttnthe date cn which Art XIV of m 

opera! .on filth March l*CO). and pner lo theda.** 
wh^h the Assutact JnJgca in the B mhav Preode^y 
wrra invcsWtl with appellate R *-. under the A« 
(tth Apnl 1*03), was not illegal, aa the Act <Ulwt 

lit,, ,C um,4„pml< J«7* < 3 

aioc. pvswvl by Coarta comtituUd under tbt «« 
tcgnUu^. under which the A muUnt Judges tad 
power to bear appiaU. SAM O KBS5- 

Dsucsi « \autasBiuusi Knsynaixa* 

[6 Bom^ A. A-- 

11. Power to inquire Into appli 

cation for exeentioa of decree 
ancestor of Sirdar — A glut J or Sir4.ru 
s person’s name was entered In red Ink in the ' D* 
Sirdara* lu*» indicating that be was cnti Jed Otar 
the ran a and precedence of a third class S rdar, 
held that a Sul ordinate Judge had ju*isdirt>™« 
inquire Into an application for ejrcuUO-n ol . 
passed against hia ancestor by the Ag«t for ‘ 
in the D.tkan- Jliassu Gia c A*a»d*»t 

tSBma-A-ti-— ' 

ass. Mortgage lien above limit of 

EobocAlnate Judge’s janedictlon---rt^* . 
mtm’ -One D applied to tb* subordinate Court 
Sasvad 1 w the atUchmcst and sale of certain l=>» V~ 
able property in cum* ion ef m moncv-yorec. 
wh eh the sum of K1A17-1-9 was due to him 
indgmeut -debtor On the attachment of the preP^J 

the applicant presented a pet i two to the Court to uw 
effect that be (app’icant) had a usertgape J 1 ® 3 , , 

property for R 10,363. and that u 
aobjcct to his lira and poaMmam *» B5 ?"^,v e 
The SnlocSnate Judge raised the queatwn *o«f“ 
had lu-iadictiou to entertain the apP 1 ration 
inqmre into the merit* of the alleged . 

WSJ of opinion that he had. and referred the T 1 , 
for the opinion of the Ri^h Court, which coccar-ra in 


Jwj'.ftrf?"* tW CwU Aci fSf 

C«ef , ail from Oc 
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SUBORDINATE JUDGE, JURISDIC- 
TION OP — continued. 

his opinion and nvvsvv cm] the question in the afiirma- 
tho. I’nt-iiiOiAMSiKJirsiiVAK ». Djiomvc Amtiit 
[I D.R., 6 Bom., 682 

13 , Moi'tgngo lion. Inquiry 

Into — Co! In Urn! inquiry into a mortgage hen on 
attached property- Imohrncy of a judgment- 
debtor . — The plaintiff obtained a decree against X 
ntul It fo- Hl'> -11-0 in the first class subordinate 
Court of Satara, and applied for execution against 
the person of When brought hi fore the t onrt. 

applied to he declared an imoUent under 
s OH of the Civil hroceduro Code (Art X of 
1877). '1 be plaintiff then nio\ cd the Court to strike 
off his applicitiO’i for execution, nnd to send his 
dicrec to the second cla«s suhordinatc Court of 
Vita for execution. The Satara Court accordingly 
sent tiie decree to the Vita Court nnd granted n cer- 
tificate to the plaintiff under ss 223 anil 22t of 
the Civ it Procedure Cole. The Satara Cvmt also 
informed the Vita Court that proceedings wuc pend- 
jug in flie Sat ira Court regarding the insolvency 
of It. On the application of the plaintiff, the Vita 
Court attached ceitain immoi cable property belong- 
ing fo -V anil if. Thereupon one V T claimed a 
mortgage lien on it for 119,115-9-3. The Vita Court 
therefore referred for the opinion of tiiu High Court 
the questions whether it had jurisdiction to inquire 
into the \ alidity of the mortgage lien claimed by 
V T, and whether the execution of the decree in the 
Vita Court was to he staved, pending the inquiry 
into the alleged insolvency of 11 in the Satara Court. 
Held that the Vita Court hid j irisdietion to inquire 
into the validity of the alleged mortgage lien ; that 
execution in that Court against Jc was to he stayed 
pending the inquiry in the Satara Court regarding 
liis alleged insolvency, hut that there was no reason 
for staying the execution of the decree against jV iu 
the Vita Court. VrsiiKU DiKsiur v Narsinghbay 
[X Ii. R„ 6 Bom., 684 

14. Subordinate Judge in- 

vested with powers of Small Cause Court— 
Civil Procedure Code, 1877, s. 525 — Arbitration 
award. — A Subordinate Judge, although invested 
with the jurisdiction of a Judge of n Court of Small 
Causes, does not on that account become a Judge of a 
Court of Small Causes, nor his Court Buch a Court 
within the meaning of tlio Civil Procedure Code. 
Tie therefore lias power, within the limits of his 
ordinary pecuniary jurisdiction, to receive ami file 
awards of arbitrators under s. e25 of the Civil Proce- 
dure Code (Act X of 1877). Baw:risiina r. Laksii- 
jian . . . . I. D. R., 3 Bom., 219 

16. — — * — • — — Difference be- 

tween a Court of Small Causes constituted under 
Act XInf l865anda Court of a Subordinate Judge 
invested icxth the jurisdiction of a Judge of a Small 
Cause Court under s. 28 of Act XI V of 1869 — 
Transfer of decree for execution — Act XI of 
1865, s. 20— Code of Civil Procedure (Act XIV 
of 1S82J, s. 223— Act XIV of 1869, s. 23.— Dio 
Courts of Subordinate Judges invested with the 
jurisdiction of a Judge of a Small Cause Court 
under s. 28 of Act XIV of 1869 do not thereby be- 

YOS. v 


SUBORDINATE JUDGE, JURISDIC- 
TION OF— continued. 

come " Courts of Small Cause* constituted under 
I Act XI of 1805.” They uercly exercise a similar 
jurisdiction. Tin's malts their decisions final in the 
easts to which the jurisdiction extends, but it does 
not imply that the variations of proced.iTc prescribed 
i expressly for the Courts constituted tinder Aet XI 
j of 1865 are applicable to lourls lonstituted under 
a different Aet nnd subject to different conditions. 

I The Court of a Subordinate Judge exercising Email 
i Cause l ourt powers is, under e. 5 of the Code of 
' Civil Procedure (Aet \IV of 1SS2), one of the 
“other Courts .eXVrcisiivg jurisdiction of a Court of 
8m ill Causis,” nnd, ns such, its procedure is gov- 
1 erned by the Civil Proceduie ( ode without the vari- 
ations provided by Act XI of 1865. Under s. 223 
1 (d) of the Civ ii Procedure t ode the Court which 
has passed a decree in its Small Cause Court juris- 
diction may, for any good reason to he recorded in 
writing, transfer its decreo to the other branch of 
the same Court, as it might to a different Court, for 
execution, w ithout requiring a certificate undei s. 20 
of Act XI of 1865. Tor this purpose, tlvc two 
branches or sides of the Subordinate Judge’s Court 
may ho regarded as different Courts. BnAGVAJt 
Davawi r. BAitt . . I. U R., 8 Bom., 230 

16. — — - Suit for interest 

due on a mortgage. — The plaintiff sued to recover 
interest dne on a mortgage of immoveable property. 
The defendant pleaded that the plaintiff Ivnd received 
the profits of the mortgaged property, and lmd got 
possession 'of certain materials worth four thousand 
iupces, nnd that the mortgage-debt had been paid 

, off. The suit was tried before n Subordinate Judge 
i in his capacity of a J udge of n Court of Small Causes, 
who held that lie had no jurisdiction to go into the 
questions raised by the defendant in his defence, and 
he gave judgment for the plaintiff. Held, on appli- 
cation to the High Court, that the defence being vir- 
tually that the debt had been paid off, and that no- 
thing was duo to tlio plaintiff, the Subordinate Judge 
had jurisdiction to decide the suit. Bajujkay Asirit 
P urlin r. riANPATRAV Paviodak 

[I. L. R., 10 Bom., 69 

17. Cnil Procedure 

Cod’ (Act XIV of 18S2J. s.295 — Decice passed by 
Subordinate Judge — Decree bg same Court in exer- 
cise of its Smatl Cause jurisdiction -Rateable 
distribution of asie/s . — Certain moveable property 
wn 3 at first attached in execution of a money-decree 
passed by a Subordinate Judge in bis Small Cause 
jurisdiction, of which a pait was afterwards sold. 

In execution of a money-decree passed by- tlio same 
Subordinate Judge in his ordinary jurisdiction, the 
remaining property was attached and sold. Prior to 
tlio date of this sale, the applicant applied for execu- 
tion of a money-decree passed in his favour by the 
same Subordinate Judge in bis Small Cause jurisdic- 
tion. and prayed for rateable distribution of the pro- 
ceeds along with other decree-holders. Held that 
the npplieal ion must be allowed. Although a Sub- 
ordinate Judge invostod under Act XIV of 18G9, 
s. 28, with Small Cause powers, acquires the juris- 
diction of two Courts, he docs not become the Judge 

IS H 2 
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SUBOKDmATE JUDGE. 

TXON OF wtiaeetf 
of two Court*, but ft mm the Jud^e of 
cate Co rt M* 


juhisdic 


18 


Sutardt 

'Blur \ASSO kltlSHXA 

[L 1* « , 0 Bom , 174 
— Ixent, n of 
r f decree far txe a’io» — Ad SSI of 
A IP of l'-SO, i **»— Tbe plan tiff. 


SUE ORDINATE JUDGE, JUEISDIC 
TION OF-eoafiaa-rf 

20 — Apr«al~S*<( 

eoamitalll If a Court of Sn.il! t omM — Act XI 
of ISC?, 1 1 2 C 12, 21— Bombay lirilCmrli J-l 
(AIT nf IhCJJ » 23- Stool d,e,„a* —The plain 
t ff tned to ri-c rcr 115 sa damigct for the wro-igfol 
isl of u tree The tutl was filed in tbe Coart 
trad din -subordinate J udge, who »« invested. 


having obUineUmoncj.docree.2*m.t llo ml other. 1 of •Nemd t !.» ^rd.«t« Judj^wbo 

m s sail in tbe Subordinate Jod^e’. Coart st Jibuti*. I under Act Xl\ of 16153, . 29 wlththejunt- 
bbdIi d for execot on by attachment and tale if time diction of » Judge of • Court of Smsll Cauw* tn 
SS„„” P r.«rt, Ib.t p.cr.,1, ... xrl I CUT -M k »" "■ 0.(11 .( the c.Wrc »l • M 
iDolv mil, hot before the rcnluatlmi of the auntr Cause mbs bowevrr, tnrd *t an erdinary sul vara 
the defendant who also lad o!t»incd ■ tnonry I tup to the ral * of the Cirtl rrorrdure Code Tn 


decree against the Mine judgm nt d.bfor* In the 
nine Court in It. Small Cause Jurisdiction applied 
for the execution of bn decree b< attach i nit And 

mle of tbe Immoveable property which had alrralv I aauuni inr risiiu aarcu 
been at ached at the instance of the ] laintiff The rrally 1 ccn a Small Can»e, ro appeal lay 1° 
' ~ ‘ ~*le . District Court tLongh the Subordinate 


butcrdiiate Judj.e rejected the plaintiff* c ^'“- 
An appeal wat made to the Butrlct Court, wbicb 
reversed the buboreli ate Jud e e’t decree a-i« 
awarded the claim BtH that, the suit 


Conit tinder a 235 of the liril P rondure «wr , 
(Act XIV of 18b2) ratcatly d si rebut d the | recced* 
of the ulc between tbe plaint ff and the dtfci dant 
Thr plal t ff now bro gbt tl it tuit in the ‘•mall 
Cause junsdictlo • of the ^nlonln ate Judge's Court 
at Dbulia to recover from the elef dant the amount 
paid to bin alleging that it bal been illigilly paid 
at tbe proceilnre laid down in a 223 of thi toJe bad 
not Lem followed, II, Id tliat, as ruled In ZHj /a tat 
Dayalj r £<>fa 1 L U tS Ito» 2*0 a "mtordi 
fate Judge unrated with Small Cacte Court jowert 
has generally to fol ow the procedara j nKnbed In 
the Code of Civil Procedure Thlt goiirn.Lis proceed 
ings loth in tnal and execution whether the auit it a 
Small Came auit or not If the two jutudictiona 
aiti c ned to the Subordinate J udge a Court and to tbe 
Subordinate Judge pcrtonally are lically c wstnmc 
there is no distinction of t det or hranchia But 
where at In to ire enact the ordinary jurisdiction u 
wider locally than the Small Csme jurisdiction the 
Ccnrt is, in tha* part of lit territory which Ucaoutnde 
the Small Cante Court jurisdiction, to be regarded 
as a separate Court to far that a decree in ■ Small 
Cause should nut gri erally be executed on property 
betond the Small (.ante jnnedicuoti without a tram 
fcr. i f , a dealing with the execution at in a amt 
tried in the usual way for reasons to be recorded m 
writing As all u dune by the time Judge, a tug ea 
turn and an order recorded m the case are auSicfeut 
witliout a formal transmit on at to a distant Court 
Bhakauimi Siimnij r t awas Gotxwd 

(LEE, 9 Bom., 237 
' ‘ “ Civil Procedure 

Cog, (Art Air of 1SSIJ * llt-Sd-off act'd,., 

pecuniary yan.d.rlio* of tie Small Coo., vaK „, 

of fie Satonfiaole Jodye—Prc “ 


nos one tbe procedure o! Act XI of DCS Iltrfftg 
the Sn all Cause Court jurtsdietion, the Sutord nite 
Judge muit be taksn to hare dealt with' the *»« 
under that jurisdiction even if he was not <J= 1! 
alire to it at the time A toil taken 
under » 2 6 or 1 1 of the llofosul Small tame 
Court Art (XI of lSCSi dor. rot era* to l-***®* 
tned tinder the Act, because of am' ^ 1Tr J l 7.„ 

frtm its summary procedure A turp.lasare of loro 

and claloralmeta docs not chi nee Ibe character « 
the decision for the purpose of lit Hnsiitr <'■£& 
of the Bomhsy Ciril Courts Aet (XIV of I*6«l 
does not. when jans-Ucti m It given under it, necee- 
asnly dinde the Court into two tcpn't'-o toarti , 
but still it eriatrs an additional and diet uet jnnsd.o- 
lion Since Art IX of 18 7 eame Into loroe, tbe 
Court 1* to be regarded as Iwolonttaln anchcase 
IXTtWBeu VAXiutiiET v Dnowpo AartsfA 

[LD.R,12Bom^ 

21 . - 


brought bv tbe plaintiff to recover fl-tt? 9 from 
the defendant, under the Small Came jurist etton of 
a Subordinate Judge, the defendant claimed to set off 
Hl^r «c«drd the pecuniary jnrudictioa of 
ta ’lilliS* IV 8maJ1 Clole Jnd S e 0d «f fence 
S 1 • He W thlt tbe * rt -®ff might be 

pleaded by the defendant The Jndge would 
^.K nuj i* ^ ^ jurisdiction in trjing the 

“ d *“• crdj0 »ry jurisdiction in trying 
tbe aeUS RucruAtAB v Oiinn Raxoshat? 8 
[I LR,12 Bom, SI 


7V«,/fe— I’rrmu eolhrttmj or rtennof 
Uon, J ot !m Id, of a Procedure Co*o 

(Art XI r of 1SS2), » 30- A person 
and rcr firing ruhrenp* out for the tiurpoto of ho> 
ing a triple in pursuance rf a reeolation c m 8 
a meeting of the community, kohls ib*m in 
capacity of a trailer, and a tuit to rwpeet thrrro 
should be filed under t 30 of the Civil PrO«dare 
Code (Act \IV of 1 83 . In a Subordinate Ju^e* 
Court, and not in a Snail Cause Coart R* n0 **£ 
JiATarBSAi r Ucsik . L L IC, 23 Bom^ *- 

22. Power of Subordin«f® 

Judge to try KunslTe case— A ‘ Art fJ 
res, n 11, It. IS-B'Ofil Ci, if Co«rt, ACT 
(n of I&7J1, „ 13, Po-C.nl Proc«f.rt C“"’ 
1*15 678— Per P*TH1 a AK C Jo *nd Bbobhcbst 
JI akjiood, and Dctboit, JJ —Tbe object ot « s» 
and 20 of tl e Bengal Cirri Courti Act, 18 

create in the District Ju Ige culordiBate Jnog^ 
and Mnnuf concurrent jurisdiction un to iii • 
Per PrraxBsu. CA-S 16 of tbeCivd £****£! 
Code It a p o iso to those return TJ 8 
" shall ” in that section U lmpcrotlre on the row 
The word It used for the purpose of protecting 
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SUBORDINATE JUDGE, JURISDIC- 
TION OE — continued. 

Com ts. Tlie suitor slmll be obliged to bring bis suit 
in the Co irt of the Ion cat glade competent to try 
it. I be object of Iho Legislature is that the Court 
of the higher grade shall not be overcrowded with i 
suits. \\ henever an Act loufeis a benefit, the donee j 
may exercise the same or not at his pleasure. Tho l 
proviso is for the boncht of the Court of the higher 
grade, and it is not bound to take advantage of it. 

If it dues not wish to try the suit it may lcfuse to 
entertain it If it wishes to i etnin the suit in its 
Couit, it may do so; it is not bound to refuse to 
entutnin it. Per Ddtjioit, ,/. — The words in s. 57 
of the Civ il Procedure Code ‘‘ shall be ” are an in- 
struction which the Comt is bound to follow, aud 
they me therefore a restnint upou jurisdiction. 
The (ITect, therefore, of the concurrent jurisdiction 
of Subordinate Judges and Munsifs is not to allow 
to a Subordinate Judge discretion as to accepting or 
not accepting for trial b> himself suits cognizible 
by tkeiiifeiiortribnnul. Buomi oust and Man noon, 
,TJ. - b. 15 of the Ciiil Piocednic Code is a rule of 
procedure, not of jurisdiction, and whilst it lays 
down th it a suit shall be instituted in the Court of 
the lowc-t grade, it does not oust the jurisdiction 
of the Co irts of higher grades. Russick Chuuder 
M ohunt v'. Ram Lull Shaha, 22 IF. It., SOI, and 
Sttjee-ool-lah Sircar v. Begum Bibee, 25 TP". 72., 

21 9, followed. Per Oeotieed, .7 -S. 15 of the 
Civil Piocedure Code is a provision entirely of 
prcccdmens distinct from jurisdiction, nnel its effect 
on s. 19 of the Bengal Civil Courts Act is that the 
juiisdiction of the Distiict Judge and Subordinate 
Judge extends to all original suits cognizable In 
the Civil Comt, subject in its exercise to a cerium 
piocedure, namely, that the suits be instituted in 
the Couit of lmist grade eompeteut to try them.* 
Held, thircfore, by PriHEBAM, C J., and Oi.D- 
TIFED, BnoDHUEST, and Maiimood, JJ, where a 
Subordinate Judge liael tried a suit which a Munsif, 
a Court of a lower grade, might have tiied, th it the 
Suboidm.itc Judge had not acted without juiLdic- 
tion Die plaint in such suit had been in tho fhst 
inst nice pi caented to the Munsif, who hud returned 
it, to be presented to the Subordinate .liulgc Per 
Duthoit, J.- The decree of the Subordinate 
Judge would not he liable to bo leversed m appeal 
for want of jurisdiction, for the jurisdiction ir.is 
there, though it ought not to have been exercisid 
This view of the matter was consistent with tho 
receivid canon of construction, that unites tho 
Legi-1 iture uses negative words, or woids showiug 
ail intention to treat the observance of a rule of 
procedure as essential, the rule will ordinarily bo 
treat! d as a direction only. Under the circuin-tances, 
thuifore, the District Judge hid, in appeal, cor- 
rectly refused to entertain the plea of difect in juris- 
diction. Kxdhx Lve i Mazhab Husain 

[L L. R., 7 AH., 230 

23. — — Ctrtl Procedure 

Code (Ad 1 IV of 1882), s\15—MunsiJ, Jurisdic- 
tion „f. - S. 15 of the Civil Procedure to le do.a not 
pr< elude a Subordinate Judgo from trying a suit 
within the jurisdiction of tho .Muusif’a Court. 


SUBORDINATE JUDGE, JURISDIC- 
TION OE — continued. 

Ledgard v Bull, A 72., IS I. A , 13d, distinguished. 
Mama Mondal i Haiti Mohan Mueeick 

[I. L. R., 17 Calc., 155 
See Auotstine i Medexcott 

[I. L. R., 16 Mad., 241 

24. Bengal Civil 

Courts Act (FI of 1S71), s. 18 -Sale in execu- 
tion of d-cree — Local limits of Jurisdiction . — 
Where a District Judge, under the authority vested 
in him by s IS of the Bengal Civil Courts Act (VI 
of 1871) has assigned to a Mile rdinato Judge the 
local limits of his particular jurisdiction, that i ffieer 
can only exercise jurisdiction within such local limits. 
Ob/iog Churn Coondco v. Go! am Ah, I L. 72., 7 
Culc., 410, and Prem Chand Day v. Mokhnda 
Deli, I. L. It., 17 Calc., 699, followed. Dakiiina 
C nujiN CiiATioPADitrA v. Bit ash Chpnder Box 

[I. L. R., 18 Calc , 528 

25. Concurrent 

jurisdiction nilh District Munsif— Suit of less than 
SB 500 in ia!ue Queers — Whether a Subordinate 
Judge has not concurrent jurisdiction with a District 
Munsif in suits less than it 2,500 in value. J Ultra 
Mondal V. Ban Mohan Mutlick, P. L. It., 17 
Calc,, loo, and Bidhi Lai v. Maztiar Husain, I. L. 

72 , 7 dll., 260, followed KitrsnsASAvn e. Kana- 
kasabai . . . 1. 1,. R., 14 Mad., 183 

23. Bombay Civil 

Courts Act ( XI F of 1869), s. 28 — Provincial 
Small Cause Courts Act (IX of 1837), s 33 — 
Judge exert-isinq Small Cause Court jurisdiction . — 

S 33 of Act IX of 1887 precludes a Subordinate 
Judge invested with Small Cause Court powers under 
s 28 of Act XIV of <S69 from entertaining a 
counter claim beyond the pecuniary limits of his 
Small Cause Court jurisdiction Barote G VGA 

PARSnOTAxr c. Pan,ju it aim an 

[I. D. R„ 14 Bom., 371 

27. Bengal, X.- IF. P„ 

and Assam Civil Courts Act (XII of 1SS7), 
s. 13, cl 2 — District Judge, Power of— Transfer 
of , roperty Act (IF of 1882), ss.88, 90— Sale ta 
execution of mortgage decree — Execution of decree. 

— When Subordinate Judges aro appointed by the 
Local Government with jurisdiction ovei the whole 
of n district, the District Judge is not competent, 
under s 13 (2) of the Bengal, Jf.-W. P , and Assam 
Civil Courts Act, to assign to them Different areas so 
as to limit or define thiir respective jurisdictions. 
Ibc Court of such a Subordinate Judgo which passed 
a mortgage decree is therefore the only Court compe- 
tent to entcitain an application for the execution of 
tiie dicree and to make an order in furtherance 
thereof, even when tho execution is sought bv the 
sale of propertv other than the mortgaged property 
ly ing w ithiu the district, but outside the area assigned 
to it by the District Judge IS AC it u IvOEit r. <>cuatj 
Chand . .“ D L. R., 27 Cnle., 272 

28. Transfer to 

Stthi rdtnale Jutge of appeal petition heard ly and 
pending htjvre District Jttdoe - Jurisdiction of 
Subordinate Judge to hear and determine the appeal 
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SUBORDINATE JUDOE, JURISDIC 
TION OF ml meed 

— Jlatrr of b eet cm tc jur lUet cm Tffttt of 
tr him * t* »«e rrntjmntd ettom An appeal 
haem,. Lot t.rr.l m m i sstnft Court against 
the dcso of a Ilrtnt Jdnosif was heard Lu 
part by the D *tn l Jrd • wlo remanded the 
•tut to the District 11 a » f for finda • oa fresh usur» 
Findings hs g ocen duly return I the 1 i«tr rt 
Jot e trails' reed the appeal to the *>01)00! rate 
Jud wl o hart ad diterau led it- JJeld that 
the 1 atrrt Judgi had no rower to tran»fcr to a 
•> iVrd at Jul e e an appeal which <u part hiaid 
and pending before him The ouly lahrrent jun d r 
tion that a ‘•ubordinatr Jnd„» has u w on mat to ta 
under • 1 of the C< ll Court* Art In appeals be 
only acquires junsd ct <n under tlit last iliuie of 
a. 13 of the nut Ar wb rh « a v 1e* a I'ldrirt i l.e 
to transfer appeals to him and unless that section it 
ectnpl ed w th lit *>nl on mate Jud has ro June tic 
tion to hear or deterrm e any appeal ** lldeaiot 
aoth me tie transf r to a *»ob»>rd i ate J 1 1 t of an 
appeal part h aril ail pel f np liefer* tlr l> nnet 
Juige Th f et tl at olieet oa was io taken to 
the J t td et on of th 'nton mate Jnd e did not 
ccraf r ortdction upi 1 m. the ‘•utonr rate C>-ort 
not basing inhere Lt jurud ction heaumni 
Triiiins e Mteabata hmrut 

(I I*. R , 23 Mad, 314 


29 in xir cf 

ISC9 •• S3 end 23— imbordimoto Jmdie appointed 

to aunt another Smbord mote Judje Pawtrt vf 

Where a fculordma e Andie is deputed under a ‘3 
of Art III of 16C9 to aunt another Sutord ate 
Judge the ass stance by the Judge so deputed can 
only be s florded snthm the lim s of hla jur sd eta n 
** by a 21 of the Act an ran tot be mr led, 
nrept In matters within b i c, Upetencc The plain 
tiff has Mg o tamed a decree gainst t! e defendant 
in m auit in which the subject n alter of the suit and 
the amount of toe decree exceeded R5C09 n the 
Court of a «otoduat Jnd,e of the fire* class 
presented p in thst Con* for exreuboi The 
fcntoedmate Jnd c e transferr id it for execution to the 
■eewo rau •snlonl ia e )Ja t t who had been 
ap oued older Art \l\ (f HG9 to .as at hm and 
wtoae r jurodict n eitendel to P5000 ont. The 

1 ^ d S fm *» k “ithi. order was 

t rerersed. The jlaittiff ij peak d to the High Court, 
raised for the first tee an objection that the 
jfwSiwt* Aide* had no jnnsdict on 
rteitain the app icalon for execution. The 
"*«* contended that \bu ob.ertirn w„ t»V„ 

, Wa"T 4 f 1 '?* 1 thlt lh » areond 

SSStSS.il? r i ,V. £ 

allowed. *hotU be 

“ybrnh OT '° V* JY 5 M *»M«tJ 

be trim .. 0,1 'he face y he proceed is™ can 

I 0| JM °* the C 1 hrn«« 

* H**nuu Pas\« 

p. 1 JUt, 12 Bom, 185 


SUBORDINATE JUDGE, JURISDIC- 
TION OE-ceafiaard 

nihmu pmeemticn mmderta&tt ly Ji« of t\t 
, unmet of An tnptri r affetr, (a e'eor M* 
tiara ter—Smbordinatt Jmd,t, Purer of !a tr • 
rad s»,f — The defer dstt who w»s a NsmlstUr 
wm* riqntred by hi» n pernor oiccr to tl<«r 
ebararter fnm certain charge* of bribery which hid 
been brought apslnit him In an anonym ■»* Ic*!/** 
and he act* nfi i r )y pro*ecut(d the P Uia„ffe wl*» be 
raperted cf hoi io? written the letter The p!a.nh5s 
were remvictrd and *ertenced hr m Magistrate ku! 
on appeal wrre acquitted bathe tesuora Jndgt- Tu 
plaintiffs thereupon breragbt thi* rod is a ‘tukonHaatc 
Jad^eie* Ceurt to reccrer eUma-ca from the defer, dset 
for mail ci n» pnwecution. The jaritdirlion o tie 
■>0 lord mate Judge to tr- the *uit being questwed, 
le referred the case to the High Court. B'H ttal 
the c ulordinat< Judge had junsd-rtnri to trr the 
■nit. The d* fen hint sra* «ued fn hla IwHsUw. «« 
not n hu olficul capacity t aed the fact that « 
was a MamWtdar when he prosecuted the pUirt-3‘ 
etrald rot affiet the character In which fce wm 
• ned. IUwiat IlA»ooTiaD r "Nabatas VakJ* 
IUtekaxkak I If R, 11 Bom, 370 


3L - 


- J/Ofil 


— Proiermtion rAea rjfeial— Poen’t) 
Cirif Cimrtt Art (SIP cf lSG9y. # S2~Bo*W 
Jet X of 16-6. t li—Proemticm 
Jy trier of tmpenor rffeet An eSnr of OoiW 
mentwho jtcm rates f ran injury personal tohun#e» 
uni yimrally acting m bis cabc^l cafacity *J 
proacentor If ’any particular ri*** of mten* * “ 
placed »p*ciBcally under hu tutelage, with a iTrert^ 3 
to guard them bv the appoprute legal ptneeeciMS 
•mt* inrtitutrd in the fulfilment of the dn * r “?* 
(Mijmed to the furctionary are if coarse instituted* 3 
hi* odirul capaeitr A simiuj remark appErs * e 
criminal proccedm a. A proaecntion by » function 
ary u cffitial *brn in carrying it on he u ducharpae 
a duty eipesslt rr impl eilJy assigned to tin by la* 1 
If the duty of proseeutm? in any particular cut B 
nit assigned to an o“irer si such the consent or to* 
order of hu in per! rsilsct make the act au official 
one which in its rrture ll cot so, a* lyn.g ont.u-ebu 
oircnsl fnnety ns. The defendant was a forett officer 
In the sernce of Goternment He prasecatt , ‘ * 
certain person for theft in the Maprtrste a a® 0 ” 
at *> l rai The arcoaed waa defended by the rW*> 
who waa a pi ader During the hearing of 
the defendant fn opes Court made uae cf i 
expressions toward* the plaintiff, which it wi* 
were defama ory and were eslcuUted to lower hi» “ 
the cs’imnlioa of the pubhc to in J arc Cl* K po*at»o 
and to mar l a professional prrapeets. The plaint® 
sent him a notice claiming Ht 50C as damage* for tn 
injury don* to him be the defendant. The defends® 
thereupon Vdgrd a eno plaint befiwe the Piti totm 
Afagutrate at him charging the plaintiff u n<1 ’ r 
a- 189 cf the Penal Code with loulmg cut a 
etc. to a public aerrant for the purpraeOf fndneing 
him to refrain frrm doing bus duly aa such put* “ 
aerrant. The Magistrate dismissed the charge, an 
the pla ntiif then filed the p-rrent amt against 
defendant far malioons proscentson. The difendan- 
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SUBORDINATE JUDGE, JURISDIC- 
TION OF — continued. 

pleaded that in lodging the complaint agninst the 
defendant ho lmd noted in his official capacity and 
under the < rdcra of his superior officer with reasonable 
and probable cause, and not maliciously ; that the suit 
was brought w ith reference to an act done by him in 
his official opacity’ ns forest officer; and that there- 
fore the Court of the Subordinate Judge had no 
jurisdiction. The Subordinate Judge held that ho 
had no jurisdiction, being of opinion that the defend- 
ant had prosecuted the plaintiff in his character as a 
public servant, and that therefore the (present suit 
against the defendant urns one in which an officer 
of Government in his official c.i} ncity was a defendant, 
and as such was coenizubleby the District Judgeonly, 
under s. 32 of the Bombay Civil Courts Act (XlY of 
1869). He therefore dismissed the suit On appeal, 
the Acting District Judge was also of opinion that 
the subordinate Judge had no jurisdiction; but he 
held that the Subordinate Judge was wrongin dismiss- 
ing the suit, instead of i (.turning the plaint for 
presentation to the District Court. He therefore 
reversed the decree of the Subordinate Judge, and 
leferred the plaintiff to the District Judge. On 
appeal by the plaintiff, — Held by the High Cour 
that the defendant was sued ns a private person 
for an alleged wrong to the plaintiff, and that the 
suit was rightly brought in the Court of the subor- 
dinate Judge. The order appealed "from was there- 
fore reversed, and the District Judge was directed to 
dispose of the appeal on its merits Gori JIaha- 
BBESTAR I! HAT » . SnESO IfAIWtT 

[I. L. R., 12 Bom., S58 

32. — Suit against 

Collector — Act done in official capmitt '/ — Homing 
Revenue Junsmehon Act (X of 1H76J, s. jfo.— The 
plaintiff sued the Collector of Dharwar and his chitnis 
ior having destroyed certain certificates of efficiency 
which had been giv en to him by ITamlatdivrs in whoso 
service he had been employed. The defendants 
pleaded that the certificates had been de-troyed, 
because they were not issued by the Mamlatdars in 
proper form. Held that the act of tho defendants 
was an act done by them in their official capacity, 
and tliatr the Subordinate Judge could not entertain 
tho suit. SWAUIBATACHAUTA V. COMECTOB OF 
Dhabwar . . . I. L. R,, 15 Bom., 441 

33. — Ho mb ay Civil 

Courts Act (AIV of 18G9J, s. 32, as amended bu 
the Bombay Revenue Jurisdi ction Act fX of IS? 6), 
s. 15, and by Horn. Act XV of 1SS0 , a. 3 — 
Horn, lley 11 of 1827, s. 43— Suit against 
officer of Government — Acts dons by the defendant 
in Jus official capacity — Civil Procedure Code 
f'Sb2J, s. 421.— On the death of the talnkbdarof 
iferwada leaving a widow and minor son, the JTamlat- 
dur of Amo 1, acting under the order of the Collec- 
tor of Broach, enteied the talnklidar’s house, made an 
inventory of the moveables, took possession of the 
property of the deceased, and locked up some of the 
rooms Among tlie property seized (it was alleged) 
was certain property belonging to the widow. She 
brought this suit against tho Collector and iUamlat- 
dar, claiming damages for these wrongful acts. 


SUBORDINATE JUDGE, JURISDIC- 
TION, OF — continued. 

The suit was filed in the Court of the Subordinate 
J tidge. Held that the acts complained of were done 
by the defendants in tbeir official capacity, and that 
under s. 32 of the Bombay Civil Conrts Act (XIV 
of 1869) the Subordinate Judge had no jurisdiction 
to entertain the suih Aja , en r. Bar Sum Dabiaba 
[I. L. R., 21 Bom., 754 

34. — — Pali l and I'ul- 

l-arnt of village— Impressment of bullocks by patil 
and hull arm of ullage for use of Government 
officer — Suit for damages for acts done by officer 
of Government in official capacity —Bombay 
Revenue Jurisdiction Act (X of 131 G J, s. 15 — 
Bombay Civil Courts Act ( XI V of 1SS9J, s 32 
— Bom. Reg. IV of 1918, s. 52. — The patil 
and Icnlharai of a village having impressed a 
pair of bullocks belonging to the plaintiff for the 
use of an nbkari inspector, the plaintiff sued them 
for damages in the Court of a Subordinate Judge. 

• The defendants pleaded (inter alia) that the Sub- 
ordinate Judge had no jurisdiction to try the suit 
under the Bombay Revenue Jurisdiction Act (X 
of 1876) Held that the suit was properly in- 
stituted in the Court of the Subordinate Judge, as 
the defendants were sued in their private capacity. 
It is not clear that the rule- abont impressment 
of carts found in Ch I of Ramie's Revenue Hand- 
book actually order village patils to impress carts 
against the owner’s will ; neither it is clear wlrnt 
officers are to be supplied. There is nothing to show 
that any law ever imposed this duty on a tulkarni, 
or that piovision was made after the repeal of the 
Regulation of lSfS ns regards patils except for mili- 
tary bodies. Ben no r. Ki:so 

(I. B. B., 21 Bom., 773 

35. - — — Jloney lent to 

public officer — Honey lent to him in Ins official 
capacity — Bombay Civil Courts Act ('XIV 
of 1SG9J, s. 32 — The plaintiff had contracted to 
supply materials requisite for a public building. 
Tlie defendant was tbc Supervisor, Public Works 
Department, in diarge of the works. Prom time 
to time defendant borrowed money from the plaintiff 
and (inter alia) four sums amounting to R3-5 which 
lie paid as wages to Inborn ere working under him. 

It was not proved, however, that he had borrowed 
the moneys ns snperv isor, and the defendant did not 
plead that he borrowed them in his official capacity. 
Held that, inasmuch as a Public Works Supervisor 
lias not usually antlioritv to borrow money for the 
purpose of the work of which he may be in charge, 
or any way to pledge the credit of Government, the 
mere statement of the defendant when he borrowed 
tho moneys that he wanted them to pay the labourers 
was not under the circumstances enough to show that 
the defendant borrowed them in his official capacity, 
and that the Subordinate Judge had authority to 
entertain the suit in respect of them. In claims 
arising out of contract the same test must be applied 
to determine the question of jurisdiction as in those 
having their origin in tort, t«s, was the loan 
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SUBORDINATE JODOE, JURIS DIC- j SUBSISTENCE MONEY— e«af«»«*l 
TION OP— evmelmitd. | The jaier l* lorn J by the word* tf .be 

eon r*c*«d by tie defendant In l t oScad rapmty ? j An. It it fcr b n, and nul for lb* pn«a«r to ttt 
Huiisi Ait rasa t Kxl til S1a*ICKCBa»t> 1 tba. the money u|>ai Is TUB MAT 1**0»TI0*9£* 

[LL.B. 22 Boa, 170 [Boarke, O 0,431 


30 - 
l, A.« 


' — £nM»f ir v »f 
eit opvtil ktfurt 
4 tiprret »iO lit 
JmJpt — Where 
n the irat place 
to orerraW the 
e tixmh there 


••orp p ml 
tele Jmlpt on apttal —Fr 
s ee md ‘‘•lord milt jmljt i rl 
find m y/ lit f rmer mi! 

there are tiro *ol»eJ nute J ndrt* i 
oae f n h Jodfi u no competent l 
drcu no'tro er The Coirt won 
ire *c pirate prt* ins oJE ere Way 
/A* 3J« 5n.d£.eFr/nI«£v(»Tn 
/ L.B„6 HI 2Sf referred t* Knimio Pmuio 

BoiOlT r DrzDHASX Pu 

[I. Ie.IL, 14 All, 348 

37 App t e a t < o » 

/or detlaralio, «/ it r k p Bom Ftp rjll 
of 1S2* » 9 '•mkord m U Jmlpt tare id «* Ik 
jmmrt omof l i rut Corn t wm'ir Art ril of J9S9 
— A Sntoroinat Jad « who (ndr i • f Art \ I 
of IS fl » neen nr s-ed by Go er m nt w th the 
fnne to - 1 of i t.tnr* < 0 ,rt nndcr let VII of l‘S9 
bo» t Jnnfc e oe Lear aai d,t m.ine »n ipplintx 


3 - Fixing Bahsistenco-money- 

Dtltmlt on is jo, l e m deertt of dt emdamt orrtrM 
prior I o it rtr J! pit to dtrtiarp — * 
defen kit t« arm .id j<j jor ti decree under Art 'III 
of lb*9 * -3 ml i decree I* ifteiwdi ciUtort 
a-n Bi him In the n t, the pliintiff. If h* , 
to d tiin the defendant la ffnon malt hire Ca 
trcm*ht before th Court and h » rjbflrtetK'e-aio’U 
fiitd, in the time wav at In the eaie of an *f™ 
la ciceotHn of a decree and If be fill* to do to 
the defend* tu ent l.dtoLU dachtrf* fiompnon. 

Is rut umi or Cjn.ncn»«B Bam 

[I Ind. J ur, N E, Ssl 

s C Birrnuni Tor r Cit-ticsno I* 0 * 5 

[Botlrko, O 0,433 

4. Order for •! Ite- 

oa « — dppl cation fvrdutiorpt \»oiitmet tf order 

-tint J rvrrd.ro Code lWk »#. t*<E $ S 

acd t«o o her debtora i a th* ena-oly of the '“35“ 
appeared oa a kilt it earpt* f(S toe 


“ IT ' iVS** o,n ■«> « iid* to .ho* cioiv why UfJ .taoM 

IL I*. B,I7 Bom, ,30 j «&i«h r^cd. el it tad teen arwited fa e<r 


BUB-REaiSTRAR. 

See Mioutbati luznureno* os— 
T«ur-n« or tlAQisniTi urtisn 
Spit LE R, 15 Mad, 132 

Se* Vta itkab. 

8UBBOQ ATI ON 


EUBSCBTPTION 


fL I, B, 18 Calc, 31 


m — hcE«cEtrno* 

|10 C L Ik, 107 
k*. B, 11 Calc, 61 


EBESISTEKCE-MO’TET 

S\wZS,'ZSJf ^ broa - !l1 

I ,e~ iv P-b. E, 4 Born 65 


- Jtlrpol r 


ration of a d Tree fa a aa t «Uch *11 begna bd&t 
the old piocedarr in the So prime Coirt, aad Ia» 
qne*t>oa aaiwhithrr thepcerdnreia LUcaar «hmM 
hengaUtedly Act \ II of IS5 Of Act \ III of 1 5" 
The pound* ni .yl on by >11 tLree pra-ooir* (V* 1 ^** 
the atoie m 3 It * ea»<) rrerr, Uat to order wr 
their aU sure bad been made by the Chart Kf had 

they been brongh before it for that pnrj«te JUtf 
that the cafe t S J[ war t te regnUud by the 
o il procedure and ai under Act \ II of l'3a cornier 
for aUowaoee waa ntCrsaary he moat be mnaadid to 
Jad UlU «-» tPEACUCX < — f- d «»•» • 4*0 
that a JTiMner armted rn a em. tm matt wutsa 
aconres ratliar be brm 9 bt bcfc*e the ( oart to bar* 
hit allowance fixed th** an aU wan ee ^ * hin 
the m amng of a 3*B or TS of Art VUI of I&>9 
m ant tobtuteoce-mcney fiaed b» or lerof the Co«t 
that the Court n o»t bare the prut* er before then 
tociemte thnr rircrtkoo npm a mttur abteh 
be dctenaioed before he ran be f rmillj <effnnnUed 
to pruoa and which mat be a* d lemoned aa lo W* 
t tie 1 mb be darhar-'ed j that a d em inoit b* 
carried i to meat a by and orid r the directwa of 
the Coart whica proooaoeta it by interna of a fiend 
application to tba Ciart. and an order reused thne* 
nj»o that a ja lor cr ether o Acer can wt U»W 
reeelre a pruoner for debt nod t comm »>eiit nsles* 
the prcl m nary pajomt of nts rttnee ba* beta 
made m romp! snee witl the order f the Court *° 
that the Jailor cannot lawfully detain a jad^™* 3 ’" 
debtor when the time limrtid f T payment of mnj 
ntiuWiCHaney under the order of »ne Court paiwf 
withent doe paimcnt acrorui cty 1* B * SntsoO 
Cutrsoza Baidas l»MDoo*mf*** Ar " 
Jlirrca. Ln xi naanaa Don Q 

pJoorke, O C,e» 
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SUBSISTENCE MONEY — continued. 

5. Bight of debtor to discharge! 

— Omission to male order fir allouance Civil 
Procedure Code, ISh'J, u 276, STS . — A debt >r. liming 
been imprisoned oian rit of ca. r i„ u ns brought up o l 
» habeas e rpnt, and nppt ed for Ins dischirge on 
the prru'td tbit his arrest and irnprko uncut were 
ilkgd. as no order for his allow auce under s 270 of 
Act VIII of l s 5 i had been made. Sufficient sub- 
sistence-money, howcicr, was paid to the bin riff pre- 
vious to the amst, and he was kept amply supplied 
with it. Held that as. 270 uud 278 of \ct \ 111 of 
1859 applied ns much to the execution of a mofussil 
decree ns to an arrest by writ of the Huh ( ourt ; 
that no o e is to he i i prisoned in execution of a 
decree unless subsistence money for a month in 
advance be pud to the person to whose custody lie is 
committed ; that a simil ir payment must be leceiied 
in advance every snccessiv c month pendingtheim- 
prkoument ; that if any such payment lie n t nude, 
the pri-oner is entitled to he k leased , that the 
"allowance" referred to in s. 27G of Act VIII of 
1S59 mi.aut subsistence-money of 4 annas per diem , 
that s. 276 of Act VIII of 1839 cuacted tidy tnat 
the prisoner shall lave an allowance of 4 annas per 
diem p nd monthly, unless the Court sh ill sueiially 
fix a less amount ; that an order for an allowance to 
the prisoner was not necessary, and was ii tended 
only as a relief to the execution-creditor; that the 
omission to have such order in ide did not render the 
arrest and imprisonment illegal ; that in the absence 
of jucli order, s. 278 of Act VIII of lb-9 ensured 
4 annas a d vy as subsistenco-mo fey for the prisoner. 
Aga Am Khan r. .1 ovxiov at* Keusaip 

[Bourke, O. C., 52 

6 . — — Non./aoment of 

subsis'enve-monry in advance — Cirii Procedure 
Code, 1S>59, s. 27G . — 1 he monthly subsistence m moy 
under s 27G of Act VIII of i860 must bo pud 1 1 
advance; therefore, where a deotor wus arrested md 
subsistence-money pud for January, but no furtlur 
deposit was mule tilt HU I'obrunrv, the pn-o icr was 
held entitled to his discharge In jib Konoy Lout. 
D033 Bourko, O C., 51 

7 . Application for 

discharge on non-piyment of substslence-monei / — 
Petihun for discharge — Civil Procedure Lade, 
JS59, s. 27S . — A prisoner was arrested on the Jl'tli of 
December ou a eu. sa. dated the 24th of December, o i 
which day the execution-creditor paid subsi-tonce- 
money for thirtv dvys. Thu failing on the 29tli of 
January, the pruoier made a frmthss applicatio i to 
the Slid iff for more, and then applied to the Coart 
forhisdisclurge, upo i which notice was directed to ho 
given to the cxicution-crcditor. Held that no pirti- 
cularform of petiuou of discharge was required from 
a prisoner applying for his discharge for non-piy- 
ment of subsutuic, -money , that subsistence-mouey 
mast be piid in adiance by the cxecntnm-creditor 
before putting a writ of ea.su. in force; that the 
discharge by the Sheriff of a prisoner detained on a 
writ of ca. so wav equally imperative On the happen- 
ing of any of the contingencies specified in s 278 of 
Act VI!I of 1839 , and th it on failure of subsistence- 
money the prisoner should be released, and further 


SUBSISTENCE MON EY —concluded. 

detention of him by the perso i in whose custody he 
is was illegal. Speyek r. J anssen 

[Bourke, O. C., 28 

8. — — - Hon. payment of 
suhus!en~e money m advance — Art VIP l of 1S59, 
ss. 376 , 27S.—A prisoner was arrested on August 
I tl», and c nmntted to pnsoi on the evening of the 
same diy. Bi fee his romnnttjl.tlic exocution-credi- 
to- piiil into the bunk of the Inilor a sum snlhcient 
for his subsistence mo icy fir twenty-seven days, at 
the established rate of 4 annas per day. On the 5th 
August a writ of habeas corpui was applied for to 

j bring the pri-oner up, and on the 6th n further sum 
of 4 annas was pnid to the J nl r to cover any defi- 
ciency in the former piymcnt. Held tint the re- 
quirements of s 276, Act VIII of 1S59, hid not been 
fulfilled, and that the prisoner was cntitkd to his 
discharge nnder s 27S Dutt r. ConbLi res 

[5 B. L. R , Ap., 79 

9. — Mode of payment 

of subsistence money —On the 33th of September, 
the plaintiff, a detaining creditor, pud to the Jailor 
of the Calcutta .1 ul snbsistencc-moncy for thirty days, 
fora prismer confined at the suit of the pliintiff, 
the Jailor then liai mu a balance of 4 annas over from 
the subsistence money for September. Held that 
there w is a suibcunt compliance with s 276 of Act 
VIII of 1839. U.virADJiAu Dee /. AvrurKA Chakav 
Bose . . . 5 B. L. B , Ap., 8 

10. Befand of subsistence- 
nton°r — llcleise at request of creditor — Bom. 
Act IV of ISC j -Whero the defendants were arrested 
through the Hunsif’s Coirt in execution of a 
decree, but were released at the request of the execu- 
tion-creditor before they had been sent to the civil 
yul, it was held that the execution creditor was en- 
titled to a refund of thcbilmceof subsi-tence-mnney 
advanced by him that rem lined in the If unsvf’s hands 
at the time of Ins debtor’s rule ise. S 10 of Act IV 
of 1803 (Bombiy) vv is not applicable to such a case 
Ex-paute Kasiiinath Balae Ok 

[5 Bom., A. C., 84 

11 . Effect of discharge of 

debtor — A on payment of snbsis/ence-m mey — 
Pat ure arrest in execution of same decree, B feet of, 
disc'tnrie on. — The disebirgo of a defend int from 
confinement in jul in coiseqtien’e of the pliintiff’s 
failure to pay subsistence moa -v at the l-ite fixed by 
the Court, bars a second arrest and imprisjnment in 
execution of the decree Appiui Chetty r. Ciikn- 
gaboo 4 Mad., 78 

SUBSTANTIAL INJURY. 

0 

See Cvses bvdek Saie in Execution 
op Dbceee — Setting aside Sake — 

InnFGUDVtiirr. 

SUBSTANTIAL QUESTION OF LAW, 

See Appeab to Privy Councib -Cases 
IN WHICH AN APPEADDIBSOIINOT — SUB- 
STANTIAE Question op Law. 

See Question op Law. 
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SUCCESSION 

Sa Ca«E8 CSDEB CONTESTS 

'ee Esouan Liw — PBivooryirrsz 

[6 Bom-, O 0, 172 

&e (.ABES C3TJJES HlTOC LAW — IjinjEIT- 

'« MiHovEDAS Law— Debts 

n X.E., 4 Calc, 142 
I L. R, 4 AIL, 381 
XX.IL.7 AIL, 822 
Sit CaEES C5DBS Mahomedav Law — I s 
mBITAVCE. 

Ste Ca'es mrsn XIalabab Law — I s 

HIBITASCE. 

See Masbiaoe ‘-rrrimrsT 

(llnd Jur,N 8., 290 
ve Passu I 1* XL. 1 Bon, 606 
f L X E, 2 Bom, 75 
X la XL, 4 Bom., 637 
I Is. IL, 11 Bom, 1 
LLE.6 Bom , 606 
Z X. XL, 6 Bom, 161 
I Z. B, 22 Bom, 355, 009 
Set Putt Cocjtcil, Pjjactice o»— Ee- 
tisob Of Appeal. 

[X I*. IL. 21 Calc, 607 
X B . 21 X A, 103 
See ^AISBTTZ L*w appiicabls is 

[I I*. XL, 19 Bom, 680 

■HSiTi,”? 1 * u ' rl “ s “™ ° r - ** 

Set Coxtbomise— COSTTBtCTIOK, Es 
tosciso Eppect or aid rrrnso aeide 
Deeds or Coipkomie*. 

, 10 B X B . 202 

13 XT oo re’s X A, 497 
” to permanent tenure. 

Bisoal Tesauct Act i jJ. 

[X X. R, 24 Calc, 241 

to raj 

C 't^f™,*,! rn,Ssnr ' ocUw Custom — 
ISncElTABCB ASD SrcCMSIOS 

9f * H” 017 BlW _ ITHEIITASC* — Jit- 


to talnthdari. \ 


,\„WB !*• XL, 244 
l*.Moore’a X A , 387 


SUCCESSION 


ACT (X OF 1885). 


**' Costeets x X. H, 10 Mad, 69 

^ tX Ik XL, 20 Bom, 63 

“alasr” . a f 7™' *fi™«H»»or 

Bot *Ppl»tor W ,;,/, . b ,he Apt do 

>■ which a pmon enter* tnfi; x taa- 


SUCCES8ION ACT {X OP 1805 

—eoxfimxtd 

i tract on hi* own behalf, and rot la any ropm-sU 
tire character under that Act. C C1TA5 CsiSP t 
=mttI! 12 B. X. E, 358 21 W B, 221 

B. 4. 

See Ditobcz Act, 8 35 

[5 RLE, Ap, 0 
XX. XL, 6 Calc, 357 
X I*. B , 0 Mad-,12 
■SVe llurBA'fD ajtd Rmr 

[8B X. IL, 372 
I.X.E, 1 C»lc,2S5 

X ■— " ■■ Operation of «'(«• “ 

Riyhte arqtimi It fore put nj of Art —The pro- 
Auions of a 4 of tie Sarce**.on Act arc pit*!** 
t ve and leave rights unaffected which h*d alnalj 
been acquired be'orc the Act pussed- *1**® * 
Pbosovojioteb Dobs ee 

[X I, XL, 6 Calc, 704 8CX.IL.70 

2 ZTarned «im* A 
lily of — Separate tetate — Roitromt on an 
Item— Htelax l and rtft—l’amed TTccsex’t Fro- 

| forty Art ( III of 1874) e 8 -In a tm, agSLJ' 
a hatband and wife and the trotter* of the wife * 
I marriage »ettlement on two jriat and «e»cr»I prs®i*- 
•ory note* given by tbe bo»band and wife aft«T t-«r 
marriage. trot bifere the pa win? of the JJUTK" 
W<mn. Property Act (III of *1874) the phiata 
*ought to render liable property mettled on the mamas* 
upon the wife frr her separate o»e without I****® 1 
anticipation The marmge VU contracted after lae 
pawing of the Snccetuoo Act Held that *■ * « 
that Act did not prevent the operation d the d»ow 
hi the marriage wttlement in rutraintof anticip***®* 
Held further that * S of the Earned Women * Pro- 
perty Act 1S74 doc* not apflv to con'raets s’* 3 * 
befo-e the pauing of tbe Act Semite per Coccs 
CJ —If tbe contract bad been made after that Act 
Came into operation, tbe plaintiff would have had* 
remedy against the wife's separate c*t*te co*wito 
standing tbe clause restraining antici pall n FW>** 
I r 3JABUX 13 B. X. B, 383. 22 VT. B, I7& 

3 and 8 4 l-HuhaoJ •** 

I ws /»— rartiee nfl Tajluk rfumo/i mamet <* 
I Julia— Seeeeteiom ta morea f le property — K 

I a British rob. i ret haring bis domicile la FnglAt*- 
i roamed in Calcutta ta April 18G6 C, a widow w. 6 ® 
i at the time of the marriage had also an Eogti»h do- 
( m cile C, after her tnamage with H H, tec*®* 
■ enti ed as next of kin to iharr* In the mo> e»bl« P 1 ®- 
port ic* of her two son* by ber former marriage toe** 
Atari* were not rest ted nor reduced into poMf*»>od"* 
C daring bee life C died m 1872, leaving her t«J- 
band bot no lineal de*eend«n(*. In llA-tb *‘’7’,^' 
Af Eled bn petition la tbe Insolvent Court, »nd »-• fct ' 
property verted In tbe Official Awigoee 1“ Apru 
1&75 letters of administration of the evtste an 
«ff ct* of C were, with the eoasent of H 
granted to the Ad ir.ietrstor Qeneral oi Bengal, by 
whom the share* to which C became entitled ®* n< " 
of bln of ber ms were resided. In a specif 
for the cpinion of the t orrt coder Ch VII A 0 
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SUCCESSION ACT (X OP 1885) ] 

— continued. 

VIII of 1859, — Held that tlio domicile of tho parties 
being iu England, the English law was to be applied, 
and therefore the Official Assignee, as assignee of the | 
cstato of R M> was entitled to the a hole fund ! 
realized by such shares in the hands of tho Adminis- | 
trator- General. S. 4 of tho Succession Act does not j 
apply iu respect of tho mov cable property of persons ' 
not having an Indian domicile. Miller -r. ad- 
mln I3TR atop. -General of Bengal 

JX L. R„ 1 Calc., 412 j 

4. . Marriage — Rutland and > 

t uif e — Domicile Succession to property . — A per- 
son with an English domicile matryiug a wife with 
an Inaiau domicile is, on her death, entitled to | 
inherit the whole of her moi cable property to j 
tho exclusion of the next of tin. Ss. 4 aud 44 
of the Succession Act do not affect tho law of 
succession, but relate to the immediate effect of 
marriage on mov cable property be onging to either of 
the married persons, and not comprised in an ante- 
nuptial settlement. Hill c. Administrator- | 
General of Bengal . I. L. R., 23 Calc., 608 

8. 5. 

See .Foreign State. 

p. U. R, 11 Calc., 17 

_ - i^nd a. 10. 

See Domiolle , I. L. R., 4 Calc., 106 

e. 35. 

See Converts . I. L. R., 9 Mad., 460 
s. 42. 

. See Pabsis . I. Jj. R, 2 Bom., 75 
as. 48, 64. 

See Will — Valid itt of Will. 

p. L. R., 7 Mad., 515 

a. 60. 

See Cases under Will— Attestation. j 

See Cases under Will— Signature. 

s 54. 

See Will - Construction. 

p. L. R., 4 Mad., 244 

a. 58— 22 elocution of will — Lawful 

polygamous marriage. — The w ill of a Jew, made 
subsequently to bis first marriage, but previously to 
a second marriage in tbe lifetime of bis first wife, 
held to be revoked by such second marriage under 
s. 56 of the Succession Act. Gabriel t\ Mordakai 
[I. L. R., 1 Calc., 148 

s.5S. 

See Will— Attestation. 

[1 C. W. N., 428 

s. 68. 

Sec Will— Construction. 

p. Xi. R-, 15 Mad., 448 


SUCCESSION ACT (X OP 1885) 
— continued. 

S. 75. 

See Will — Construction. 

P. I.. R., 6 All., 583 

s. 82. 

See Hindu Law — W III— Construction 
of Wills — Estates Absolute or 
Limited . X. L.R., 24 Calc., 048 
j p. I». R., 22 Bom., 833 

s. 91. 

See Will— Construction. 

[I. L. R.,0 All., 583 

— s. QQ— Hindu Wills Act (XXI of 

1S70J, ss. 2, 3 — Lapsed legacy — Lapse of gift to 
testatoi-’s lineal descendant — Probate and Ad- 
ministration Act (V of 1SS1J, s. 131 . — A testator, 
by his will, dated the 22nd April IsIS, gave a legacy 
of B5,0t0 to his son’s daughter J, to be p lid to her 
out of a certain snm on ing to tho testator by the 
Bajali of Bettia. Tbe testator died on the 2nd 
February 18sl, and Lin October 1879 ; the money 
due by the Rajah of Bettia was realized ou tho 7th 
December 1884. L left an only child B, who was 
born before the death of the tistator. J! sued to 
recover the legacy left to her mother; the defence 
was that the legacy had lapsed. Held that J was, 

| in point of law, within the meaning of s. 96 of the 
Succession Act, a person in existence at the death of 
the testator, because a lineal descendant of her’s 
I survived the testator. Jitu Lau M a hat a v. 

! Binda Bibi . . . I, Xi. R., 10 Calc., 549 

i s. 98. 

See Hindu Law— Will— Construction 
of Wills— PERFE rriTiES, Trusts, Be- 
quests to a Class, and Remoteness, 
p. L. R., 8 Calc., 157, 637 
L Jj. R. 15 Bom., 326, 852 
X. Jj. R., 16 Bom,, 492 
,$'ee Y\ ill — Construction. 

p. I.. R., 4 Calc., 870 

- — Application of section — 

Rested interests. — Seinble — S. 98 of the Succession 
Act applies only to vested interests. Masetk v. 
Febgosson . . . I. Jj. R., 4 Calc., 304 

ss. 98—103. 

See Casts under Hindu Law — Will — 
Construction of Wills— Pebpetui- 
tibs, Trusts, Bequests to a Class, 

AND RkMOTENFSS. 

s. 101. 

See Peefetuities, Rule against. 

[I. Jj. R., 20 Bom., 611 

ss. 101.103. 

See Will — Construction. 

P. Jj. R„ 4 Calc., 304 

*- T s. 105. 

See Will Construction. 

p. I,. R, 15 Mad., 448 
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SUCCESSION ACT {X OF 1805) 

— continued, 

- - eg. 234—28L 

See CAsr 1 * rvnrn Prorate -Oriosinox 
to, am> Hiaccatjh> of, Guam 

b. 235. 

Str Jvott'ui Co»f'fi«iovri., As t«r. 

[12 W. B., 424 

p. 237 J'xanj lijicati/u c f Kill— 

Prolate— Orler to prtdt , re testamentary paper . — 
The testator died in Calcutta, leaving tv will, whereof 
be appointed -I, It. C, anil l> executors / >, the 
motlur of tin testate r. bail carried in business in 
partnership with the tr«tator i't CnirttUn, and a con- 
siderable {Kutto'i < f the testator' a estate was In India. 
A rtconmcd probate, anil the will was proved in 
England bj IS and C, who sent their ngints in 
Calcutta an (Simplification of the will for the pur- 
pose of obtaining tv grant of probate or letters of 
ndminislratSan to live (state in India. In an applica- 
tion by I) for an ordir directing tbe agents to bring 
the exemplification into Court with a view to obtain- 
ing probate thmof. Held that tbe exemplification 
was an instrument which the Con-t Mould order to 
be produced under s 237, Succession Act Is nr 
-riir. noons or JfrwTO*. . 8 B. I». R., Ap., 76 

b. 239. 

See BrcPiTTU I. X». B„ 17 Bom,, 388 

240. 

See I, mens or AEitnasTBATioi*. 

[I. L. XL, 17 Bom.. 689 

- s. 242. 

See l’j.onvr::— E ffect of I’jioiiatb. 

[8B.L.E,, 208 

s. 244. 

- See I’liOBATF — JwitJSItlCTIOI. IS 1’nOllATli 

Caffs . . 4C.L. R., 498 

— s. 255. 

See Executor L L. B., 21 Bom., 400 

b. 260. 

Sec Probate — Admiri8ti;atio\ Boses. 

[E E. R , 7 Citlc., 84 

3 MtuL, Ap , 10 

4 C. L. B„ 498 
I. B. H., 26 Cfllo., 407 

ss. 256, 267. 

See Administratiott Bose 6 N. W., 62 
[I. L. B., 10 All., 29 

s. 257. 

See Act XL of 1858, s 21. 

[B It. B., 6 AIL, 248 

See GUARDIAN— LlAllIIITF OF Guabdives. 

[L Xi. B., 5 All., 248 


, SUCCESSION ACT {X OF 1865) 

— Continued. 

- - B. 258 — Grant of Idlers of ad- 
j ministration irilh trill annexed — Practice. — Letters 
"f administration with the will annexed may under 
I s. 23S of the Succession Act, be granted after 
the expiration of seven clear d\\? from the death of 
the testator. Is the coons of Wnxsos 

[I. L. B., 1 Calc., 149 

I b . 26L 

See PttOUATF — APFttCVTlOS' FOR Probate* 
rxc. . ,IL. E„ 19 Mad., 458 

B. 203. 

Sec ArrrAt — Ortificatl or Admpus- 
t ratios . I. L. B., 20 Calc., 245 

See Appeal— Probate 

p. Xj. B., 27 Calc., 5 

o. 264. 

See Iiui rnrxcr to Ilion Court — Citil 
Cases . . I. L. XL, 5 Calo., 756 

s. 235. 

See Arrau,— P rorate . 2 C. L, B,, 589 

_ p. 286 

See Right of Suit— Intestact. 

[I. Is. B., 18 Bom., 337 

269 

See Executor I. Is. R., 1 All, 710 
Sec Letters op Admimstkatiov. 

[LL.K, 23 Calc., 579 

b. 280, 

Sec Amiiuistrator. 

[I. L. R., 17 Bom., 637 

_ 8 . 282. 

Sec Abmisistrator . S Bom., O. C., 20 
See Administbator-Geserar’s Act. 

[L Is. XL, 25 Calc., 54 

1. Decree, Satisfaction of 

— Executor - Administrator. — Where a person 
obtains a decree against an executor or adminis- 
trator, he is entitled to hav c his decree satisfied out 
of the assets of the deceased, and s. 2S2 of the 
Succession Act does not interfere with that right. 
Niukomul Shaw r. Rekd 

[12 B. £>. B., 287 : 17 W. B., 513 

2. - Deli — Liability to pay 

calls on shares in company.- A liability to pay calls 
is a debt within the meaning of s. 2S2 of the 
Succession Act. Asiatic Banking Compant ». 
Yiegas . .8 Bom., O. C., 20 

3. Judyment-creditm — Execu- 
tion of decree — Eight to assets in hands of 
Administrator- General — Administrator- General's 
Act (II of 2874 J, s. 35. — A decree for money was 
obtained against a person who afterwards died 
intestate. Letters of administration to his estate 
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SUCCESSION ACT (X OF 1805) 

—ro.rleifed 

wet' created to the Adminutretor Goitre! of Bengal 
Tbf d cref-hel I" »pyl>«l f f «< cation of hi« drcrc* 
» cal Bit lilt awta in tie hand* of the Admmi**ret«r. 
QrBcnl Held that he km entitled to hire hi* 
dcoree vitiated oi t of the *»«■«• of the ilwwd, 
*] hot! b th •- as* t* were cot aafficlrnt to pay la 
fnll »11 the chum* made »galn*t the «Ut* Btvm 
« Di LLH.10 Calc., 829 

e 328. 

see APKCnsTBAios 8 Bern., O C . 20 


•>** I touti- Fowi* o* High ( otn to 
ceast, aeb Fcbv or 

(X. E H., 6 Bora.. 452 


[2 B L. li- A. C„ 79 

L Join* “ Iltmdm The term 

Birds in *. S3 1 of Art T of 1 805 meant and 
iticlntlii a Jiiii” and conaiqaeolly w matte ra of 
iwctBin, Jain* are not gorrrned hj that Act 
Bacoeebi r Mill! IS Lai. I. I» IL. 3 AU , 55 

2 Vatic* findwti HioJo 

lar — J.Jenfaitc* -The Suecettion Act gortrna the 
auccctaion in hatu* Chnatian famiUr»i and ainco 
the paMing of that Act rich familit* hare not been 
at liberty to adhere to the Binds law of rncciaiion 
Hi Id that if the family continued to obterre the 
Hindu law of tscceaaios nstil the bccteuion Act 
altered thilr role of auccetaum, the member* of the 
family who were Inn b* fore tie latUr/ct came 
Into operation ccnld not be deputed of the right* 
acquired bT them under the Binds law [ O.xriiwi 
Ladas * Dobaiaxi Array 

[i-LE -,2 MtuL, 209 

3 , 'afire CXru>.mm~A,fl,. 

cafrow wader Aet XXVII of 1S60 fee eerhUetle of 
«</r ."'afrofiow — IMit oner, a hatlre Chnatian. 
applied under Aei \XVlt of 16C0 foe a cert fixate 
of hnrehip to bn decerned grandfather The Cirll 
Judge refuted it on the ground that Name Chna 
liana are net Hud,," w.thia the mcanme of the 
term aa sted in «. 331 of the Saeerraicn Aet (\ of 
16(35) aud thmfrre that they are affected by the 
pTOTU«ma i of that Act, and cannot proceed tinder Aet 
XXVH of 18C0 Held upon .rpATtW the <X 
of the Citll J Odge w»a right. lr the wattes or 
tbs prmior or Vats us 7 TSe^L, 121 

ct^= 

A*** 0/ CMfom 0 / a.tmfaar* KoU re'e of 
Awnae. The Indian «ncccincn Art <X of ISC-",), 
Bind^I "wV 1 “^ r,Un «rrrtcnhcd by It, , pp |, to 
" ‘T’T* O’' 1 ' 114 ®* ■ «d evidence to 
rtiow that they » n d the cooinramty to which ther 
brioeg hare retained the Binds cuitom of Inherit- 
ance, is inadtnumMe Dior** t PAcom Sas 
J l ° • El,.K,l9Bon^783 


HU CCES SI ON CERTIFICATE ACT (YU 
OF 1889) 

Vr* Cut* rmiK Armt— Cisnytwn 
or ADvixtrraiiioT.hTC. 

Set Bo seat Cim Cocets act a IS. 

p. la- 1U 10 Eoa. 277 
f*e Curs ryrra CxiTirtCAt* c* J> 

JUS7STEITIOS. 

VU Is go Courts Act (Mid. Act I of 

18S0) —The pro* laws* of the Sorrrwtiao CcTt'eM 
Art apply to *sit* la » ' lUafre Muealf # CciA 

* — — — a 4. 

fe* LtwtTATtos Act, 1477 «*■ W— 

hitm or A»Vl(catiot— 0»srEAi« 

fl-IaB-SOCElo. .;S 
I. Ia It, 20 BoO, 78 
*ee Pa*tii»— Paetih to Sctti-Ps** 
ymnir, hctTA coycEExts t 

* [I la. It, 18 C*!«e «™ 

Ae# PrTrEItTttPESC* C» Bios COW 
-Crm PtocEOcst Cods, t - .6 - n 
[EIe.R, 10 M ai * 454 

a. 8 

Stt <r»tsi3ni3tBr»ct or mtw Ccr*r- 
ClrtL PEOCKTEE Cope,* C7- 

(I. I*. R-. 19 Bcra, iW 

— b.17 

Ace Cow Fees Act. 1'70, »- & 115 

[L L. R a 19 Eoct, 


See sriciAt OE -rcoro Atteai-0 *^** 5 

s * s "lL A £)« and, W 

a. 26. 

fee Smctaxos SrcoTD ArTEAt- 0 s ,J 

DETECT OE Amu. ^ jeJ 

«ee SmoBrntAT* JrooE. 

or . Lh.lt, 17 Bom- ^ 

SUDDER court 

Meaning of term— Jcf 

-Cc«. M I Feo.ed.re Cede, JS6i *. 
of the term “ Sadder Cosrt " »« defined by A c > 
of 181* and by a 19 of the Criminal Proctor 
c " fc 1 

«■ BUDDER KHAJANA. ” 

— — Meaning of term.— 1 Th* word* 

khajana " do not ncteasarily mean a rental P*’ lbf 
Goecmment, btrt may mean a rrntal pAT *®" r ^ n 
rarnindar. Kim Taba DebIA r ,_^— n_O0 
Sraha . . . . 
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5UDBAS. . , jf 

See Cases under Hncnu Law— Adoptio 

— Hequisites TOE ADOPTION— v, ERE 

MONIES. 

See Hindu Law- Adoption— Who may 
OB MAY NOT BE 1 Mad ., 62 

I. Xj. B-, 3 Calc., 443 
IL.K.0 Mad., 43 
W. B., 1664, 133 
8 Bom., A. C.,-67 
' I. X., B., 6 Bom., 624 
7 Bom., Ap., 28 
12 Bom., 364 
I. L. B„ 10 Calc., 68 

See CASB3 under Hindu Law Iniifbit- 

ANCE— ILLEGITIMATE CHILDREN. 

See Hindu Law— Inheritance - Joint 
Peoteety and Survivorship. 

[X. L. B., 4 Bom., 37 
L L. B., 18 Calc., 151 
• L. B., 17 I. A., 128 

See Hindu Law— Maintenance -Bight 
to Maintenance— Illegitimate (. hib- 

been . . 3B.L.B P.C.,1 

[13 Moore’s I. A., 141 
2B.L.B.,P.C.,15 
5 Mad., 405 
L L. B., 8 Mad., 32|. 557 
L L. B., 1 Mad., 306 

See Hindu Law— Mabbiage— Validity 
OB OTHEBWISE 0E MARRIAGE. 

[3 B. L. B., B. C-, 1 
13 Moore’s I. A., 141 
I. L. B., 1 Calc., 1 i 
I. 3 j. B., 15 Calc., 708 

See Hindu Law- Partition -Bight ) to 
PABTITION— ILLEGITIMATE CniBBEEN. 

[X. X,. B., 12 Mad., 401 

SUICIDE. 

See Abetment . * 1 ^^316 

Sec Ekgxish XiAw Suicide. qr7 

[1 W. R., P. C., 14 : 9 Moore s I. A., oo 

Attempt to commit suicide— 

Penal Code, S1 509 -Intention ~-Loc™ r**'J enU * 
—JR, with the intention of committing su 
throwing herself into a well, ran to the vrel, * 
she was arrested. She uaB convicted an ;t 

of the Penal Code of having attempted to 

snicidc. Held that tl .0 conviction " as ^ 5 
Queen-Empress r . Eamakka 


SUIT. 


See Bengal Bent Act, 1| 6 | ^.B., 669 

See Bengal Bent Act, 1869. gQ7 

L «S«W.B., 207 


SUIT — continued. 

^Bhoaoh Encumber Estates 

C0UET PEES p ^^’I'/caic., 173 

See Couet or ^ L. B.^lSC^cfsOO 

See Execution or Decree— Applica- 
tion poe Execution and Poweb op 
rnrnT L L. B., 18 Calc., 635 

Court . p. L . h„ 12 All.. 392 

| see Limitation Act, 1877. | 

S-lo) ' ' [L L. B., 1 All, 97 

See Limitation Act, 1877. n * Ml>g 

AET. So p 1 ^., 22 Calc., 943 

See Limitation Act, 1877, aet. 1(9(18(1, 
art 167) -Period peom which Li- 

STATION RUNS -WHERE PREVIOUS AP- 
PLICATION HAS BEEN ™ Cal0>! 336 

fte PENSION^ 16 Eom > 781 

*• *“ “”S; 340 

Abatement of— 

See Abatement of Suit. 

Change in form of— 

See Cases under Plaint- Amendment 
op Plaint. 

See Variance between Pleading and 
Proof. 

for declaration of right to offi- 
ciate in hereditary office. 

See Cases under Jurisdiction of Civil 
^Court -Offices, Bight to. 

See Cases under Bight of Suit-Office 
or Emolument. 

— for land. 

See CASES UNDER JUKlSDIOTION-SUITS 

I TOR 3jA1TD. . ____ 

_______ for money charged on immove- 
able property. 

See CASES UNDER Limitation Act, Mu, 

ART. 132. 

_ „ — n-pR Mortgage— Sale of 

See Cases * p n orri-TY — M oney-de- 

MORTGAGED . 

orees on Mortgages. 

for share of fees— 


! 


— 10 l “under Jurisdiction of Civil 

See CASES Collections at 

Court— P EES 

Shrines. 
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SUIT— eonttmed 

Sta Cases uitoek Eioht o? tra-Omci 
OE Eholuuest 

for tarn of worship of ido! 

'■n I umnok Act 1877 jet lsi. 

t6BLR,35.1 15W E ‘’B 
I1E.4 Calc, 683 
I LS,8 Calc 807 10CLE,4 0 
Institution of- 

Ca*z« uirpzn I imitation \cr, 1877 
• 4. 

Restoration of — 


- Revival of — 

Sta Asatime\t or burr— ‘■mi, 

[I I* B-, 6 Calc. 139 
Stt CA'ES r'DSt 1 llllTATIt V ACT 18 7 7, 
ARTS 171 1 1A riB. 

S es I witatiov Act 1877 art 178 

[HB.6 Calc . 60 
I.L.B ,8 Calc, 420 
I. L. II , 6 Calc . 139 
L L. R., C Bom, 29 
s ee Parties- S uiSTnimos op Parties 

L Notice of revival— Before a 

•int e«n be mired, rot ce should be .erred upon the 
ertxiite party to »ipetr in support of the decree 
u or finally made Htbo Moiicb Mcoeerjzb r 
U0BZJI>M0»ATH Odosr . leWB, 135 

“ ™'" Night to revive Bait — Act 

l e ° • 2— Cint IWerfsrr Codr ISoO 
*■ a 7S 1 _ 3 . 2 Act 1,11 of 18 C 0 referred to »pp<-.l* 
«nd also to to its, ud .t the salt of tbe .dVciaI 
appellant wlicb Ud been decreed in the G-urt of 
first instance wa. dismissed by the lower Appellate 
Court, the sprrial appellant »« held entitled to a 

Zmeerw'' e * 7? Art VUI of 1859 
refer, to appWwc. for renew of judgment, bat 

Vet 0 T In* r " lr *' ot the eait under 
*■ l T L7 " of J M Bcaosnzznra Mcwcvl 
v Vcdvo Locecs Pot ip T5 p p . , 

Plnd Jur, O 8,5 Marsh, 38 l’ ££"80 

J Jn -7Z- by successor 

01 Jndge— Z\r porta dtrrtr—Aet AT ot ltS9 . KfL 

a&rt stfHx&S-S 

re t. shewing f cod ard solBciei t cause for their non 
appearance and that there 1 ad been a 

idf^A thPTOtc " ,orw *’ f0 “P<t«'t to alter or rescind 
hi* redeem r*s dr ere, areor£ng to the £. 

£?ft _ Pt0n oo 1 oainrn Dossas e Kishii x lT ~ 
r KA.HZ.hATn BovTno^« 

rHA*rtRiz boornCRM Dozszi 

[10 TP B,16e 

JAM “7 ss — of Mvival-^rf x Df 

• OS the mlral of a nit under a. 63 , 


SUIT — eonatudrd 

Act X e f 1659 did not re-open the ca*e ** regard* 
| all the defendants out only ai regards the pirty > bs 
had applied to hare h a part icnlarc.se mired and 
heard on the merits. Bhojosath ftrexan Cnrc- 
xzsbcttt r Awuiro JIotze Debia CROwpit.Ais 
, [7 WE, 237 

5 Form of order for revival - 

Ahaltrtmt — Cinl Procedure Cede (Art XIV of 
i&89J *• 8CS 366, 37 1 — Tbe plaint IT died on the 
28th A ugost 1881 and in D< cctnke r 1 631 1 ettm of *d 
ministration to his estate were granted to the Ai 
minUtrator-Oeneral The defendant died in Jone 
1881 1 atlng ■ sri low and one son him e amour 
By hn will be appointed two eiecutor*. On tbe 3™ 
February 1S85 the Administrator Gereral took oat 
a summons to reore the suit. lleTJ that rot»rtb 
.landing the proi is ons of S. 865 of the tirl 
Procedure Code ( XIV of 1£8' 1 ) and of tbe Umitatos 
Act XV cf 1877, it sms compiteut for a Jodge in 
chambers to rente ihe suit by making an order for 
abatement under a 366 cf the Code, eosfW 
with an order under a 371 setting a*me tV 
order for abatement Furrs HU e OocrtDA* 
\auajihdas . X. I*. IL» 9 Bom, 275 

6 Mode of revival— BmrflJ If 

Stll-Cml Trodden Code 1877 -There Is ndhu* 
In tbe Civil Procedure Code to pretest a *nit hem? 
revised as before It was passed by Bill if the 
mode of proceeding is for any reason not arsusbl*- 
ATTERMOvr 1)038X1 r DPBRr DOSS Dm 

p. L. II, 7 Calc, 74 9C.I* B, 357 


Get Bioh Court, Jcbisdicim* o»— 
Caicstta— Civil. _ 

(2 Inch Jttr,N S-,2« 

/Fee Practice— C mt Cases- PA* n*s. 

[I. Is. It, 22 Calc, 270 

Withdrawal of— 

N>e Cases ernnt Withdrawai or 

SUITS VALUATION ACT (VII OF 1837) 
See Cases uhd.R Vaiuatiov or *crr* 
a 8. 


v«s Mcwsn JURISDICTIOT 


3HICTIOV or „ 

fL L. n, 19 Mad, 68 


See Appel eats 


TAXxvvoHPrRSTmsjovArn^^ 


Court— Object 1 ® 5 * 


SUM MART DECISION 
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SUMMARY ORDER. 

• Suit to set aside — 

See Cases under Limitation Act, 1877, 
ART. 13 (IS71, ART, 15). 

SUMMARY PROCEDURE. 

See Magistrate, Jurisdiction of — 
General Jurisdiction. 

[L L. R., 15 Mad., 83 

See Maintenance, Order of Criminal 
Court as to. 

P. L. R., 20 Calc., 351 

See Cases under Negotiable Instru- 
ments, Sum mart Procedure on. 

See Practice— Civil Cases— Leave to 
Sue or Depend. 

[I. L. R., 3 Calc., 539 

SUMMARY SUIT. 

— Cross claim in — 

See Compensation— Civil Cases. 

[L L. R., 18 Bom., 717 

SUMMARY TRIAD. 

Sec Cattle Trespass Act, s. 20. 

[I. L. R„ 23 Calc., 248 

See Practice— Criminal Cases— Signa- 
ture op Magistrate. 

[L L. R., 8 Mad., 396 

1 . Requisites for legal convic- 

tion — Criminal Procedure Code, 1S72, ss. 222- 
230 — Procedure, — In summary cases under 
Ch. XVIII, ss. 222-230, of tlic Code oi Criminal Pro- 
cedure, 1S72, the formalities provided by that chapter 
Bhould bo most strictly observed. If they are not, 
a conviction mill be set aside. Queen c. Johbie 
Singh . . . .22 W. R., Cr., 28 

2. Criminal Proce • 

'dure Code, 1872, s. 222 — Procedure.— In a case tried 
under the summary procedure authorized by s. 222 
of the Criminal Procedure Code, 1872, it must 
appear clearly ou the face of the conviction that the 
case mas dealt with as one of those which come under 
the pur\ iew of that section. If the case be one of 
theft, it should appear what the value of the property 
alleged to have been stolen really was. Queen t'. 
Abheen Parrlda . . 20 W. R„ Cr., 17 

3. Test of summary trial — Cri- 

minal Procedure Code, 1S72, s. 222 — Care in 
recording proceedings and in decision, — Where the 
procedure is of a summary nature, the trial is sum- 
mary, notwithstanding the length and carefulness of 
’the record and decision. Queen v. Doma Ram 

[24 W. R., Cr., 88 

4. Ted of summary 

case — Criminal Procedure Code, lS72,s,222 — Juris- 
d id ion to try summarily, — It is the nature of the com- 
plaint which should determine whether a case should he 

vot. 


SUM M A R Y TRIAL — continued. 

tried summarily under s. 222 of the Codo of Crim- 
nal Procedure. Where the acts complained of 
amount to an offeree which a Magistrate cannot try 
summarily, he is not competent to hold a summary 
trial. Dicarkanath Mazoomdar v. Kale Das, 21 
TP, if., S29, and Chunder Shektir Thakoor v. 
Kitaloo, 2 TP, It., 29, followed. In the matter 
op Beputoolla r. Najim Sheikh 

[2 C. L. R., 874 

5. — Criminal Proce- 

dure Code, 1S72, s. 222 — Criterion for tes/ing . — 
Whether a case is triable summarily or not, must be 
determined by the complaint, not by an estimate 
formed by the Magistrate (e.g , of the worth of the 
property which the accused is charged n ith hav ing 
stolen) after evidence has been recorded : and such 
estimate cannot restrospectively warrant a mode Df 
trial which was originally illegal. Ram Chunder 
Chattehjee r. Kante Laha . 25 "W. R., Cr., 18 

8.,' — — — Criminal Proce- 

dure Code, s. 260 — Complaint including charge 
not summarily triable — Summary jurisdiction not 
necessarily ousted thereby . — The mere circum- 
stance of a complaint charging an accused person 
with offences not summarily triable along with other 
offences so triable w ould not necessarily oust the sum- 
mary jurisdiction of a Magistrate under s. 2G0 of the 
Criminal Procedure Code. "Whether a complaint 
affords sufficient grounds for a summary trial or 
requires a trial according to the ordinary procedure, 
must beleft in a great measure to the discretion of the 
Magistrate, exercised witli due care according to judi- 
cial methods with reference to the circumstances of 
each case. Pam Chunder Chatterjee S. Kanye 
Laha, 25 TP. P , Cr., 19 ; Chunder Seekor Sookul v. 
Dhurm Katb Tewaree, 1 C. L. i?., 134 ; lleputoolla 
v. Kajim Sheikh, 2 C. L. If., 471; and Empress v. 
Abdool Karim, I. L. P„ 4 Calc., IS, referred to. 
Queen-Empress r. Jagjiivan 

[I. L. B., 10 AIL, 65 

7. Palue stolen in 

case of i theft asHetermining jurisdiction to try sum- 
marily — Evidence, Mode of taking . — In a case in 
which the accused was charged with theft of a hoi 
containing H 50 in cash and of the hoi worth 8 annas 
6 pie, the Magistrate considered the box to be of no 
value, and struck out the 8 annas 6 pie, and there- 
upon tired the case summarily under s. 222 of the 
Criminal Procedure Code, 1872. Meld that the 
Magistrate was not at liberty, upon his own author- 
ity and without taking evidence, to throw the box 
entirely out of consideration, ns upon that depended 
his jurisdiction to dispose of the case summarily. 
Such evidence should have been taken precisely iu 
the same way as evidence upon the merits of the 
case, and as it was not taken, the Court held that the 
Magistrate had no jurisdiction in this case Queen 
v. BuzlehAli . . . 22 W. R., Cr.. 85 

8. Matters necessary to be. 

stated in the record of a summary trial — 
Criminal Procedure Code ( ISS2J , ss. 260, 263 — 
Offence under Gambling Act (III of 1S67J, ss- 3 
and 4 . — Where a Magistrate invested with powers 

13 x 
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SUMMARY TEIAIr- cmtftswd 


BUMMAEY TEIAL-fe«'i**' i 


-~ssss«ses : mt - sm - MM : 

ccnld cot be tied nnsMfdf. tie 
* ... . — . coding unde* 

irtf Jn>* 

J.1TH SHAH* 

Sri Is TEt JiArrrc ct tnr wtvtm 01 
— m _ 

[22 tY B-, C~, « 


«eh Of Ik. .apSenta C««»ry in Uwfcr a V2^^!^Lr?S^ Qrw* r J®» 
the connetioi to which tke Miattrirtu proceeded, a US Code of Criminal Froc*inr* n __ Cr„ S3 

and that *lal« ikJ tkooid be tteofded with tftArty, v 
the trevitv should cot be ancb a* to tend to ot'*ccr.J j 


tbe trevit'. » - , - . 

Dj imrd of * nmaaxj »n*l wnUinfd 

co'cmn corrii for ding to fb (1) eft. 253 of Ike Code 
of Cntcnal Procedure tie foBowing entry “The 
pol ce made t raid on Information received usd 
caught til the accuaed gambling The defence of 
Mnkondi, Jftnno. Kali Charau, Difla-, tad Oalrari 
lal uJTcdvcttbe ahmrJKj that the police obtained 
a .warrant to raid « home in which they could hire 
EO rcaton to roppea. thej scold Cod any tee I 
eon net Slnkundi of keepi g a ccmmon gtm ng^ 1 
hoc v' — • 4. Gttcbl 


convict the other i 


KErrrrt Moac Ciiowirranrs^ 

^ Cr>t»wf 

reJtn Cod', r iCO—Jci A 111 o f 

Offence* under t 2 of Art TUI 1SS Vftott?M* 
rammariW under a 2G0 ef the Cnrrnca! Frnn - 

‘fTanii.® 

- Urjal 


14 — 

■ tf cp%*m—0*i»et p*‘ 


UUt If /*> 


fKsllcJ— An cffcnce coder a. 43 of Art XX 1 
]«;£ can be tried aamtnanJy uwlrr • «=»**, 


Criminal Procedure Code, tke wotak* P”J 




defendant* of gaming in a common gam ng home 
^ QamHiug Ac*" Held that thu entry, 

though it ikonld have been morr eaphcit, rti i . n „-„ 1IuctV ;u. t v~-., ... - 

anffiae^t comp .voce with the renmremret* of the v . . in bein- iiereli a consequence of the tonvaorf. 

u. Qt«' Qiru‘1 . M "7" ... 1 .ia <a me r»* «i “* r?* 5 ””' 

[I. I* 21 AIL. 189 0 - ft!C , p K rBU. r Bitnisarn Das* 

0 Case Instituted by Magis- [LL.IU3 Calm, 360-.1C 

trate-Cnmia*/ Procedure Code IS7F a 22*- | 15 -- Criminal intiraidlt' 03 '' 

U,U!,-,om If Uwtra't wi/loaf ro-pfoiaf- | Cnml9J j procedure Code, 1 ST2, *. 22i-lFl« ■» 
Whcrr an aecnved perwn had, at the inetance of the , . . n 0 f e f tran t jnn tnv* *** 

Wagutra* e who had come actow kirn while out cnininal mtimidatioa in'h a vn*w W 


Magutra*. who had come actov. him whiTe out . ,Uh cnimnal ntimidation in*k - 

walking on.mormng, encrraclung on an rnhankment, ! ^ fnim pnng evidence 

keen flared on hi* defence for cuchlef and enm f U<lth* Dutnct 31>ci*tra*e irvd the o 

‘ ' ' * ^. n j? I anmmanly under tke epecaal power fica hy a _ 

® f . bu (10) of tke Code of Cnmmal IVjcvditt^lS--^ 


manly tried and aenteneed to two month t" 
on* tmpnioninent ,— Ihld that, m a caoo c 
kind, whrre Govemmcnt had been made pmaccnVr, 
tnt co complaint had been offered to the Magidmte 
who bad acted cn hi* own impnl»c, the Ua^utmte 
had erred tenoaily in dealing with the ca>e mn>- 
mnnlj and aeotcnciag of the accnvcd to hcprucei 
ment. Is thi JCattie or the erririov or Pus 
S*TH -IU1L Is THE mil C» THE MTntOS 

or Eon* X»TH ISirnjTs 25 "W B, Cr, 69 

10 — — Cr iminal trespass and mis* 

Chief ilayutralt Jantd rtioa if —Cede of Cn- 
miaal PnrrJanfArl SoflSS2J,t 2(0 —A perron 
may be tnid n maa rJy fer cnminal treapae* and 
much.t' nr let* there u a load pie claim of right 
depriving tht JI*git*rate of jcnsdiction. Static 
Atatcnei v Ctaader SI*, SJ IT Cr, 

39 duapproted. Ittmr Ciapder ilaal e r £«]>■ 
Sitillt 2o Jt JJ, Cr-,6 5 dntmguiibed. Gaxia. 
nua S*se*e c Arorx 'ama 

[LL.R,10 Calm, 403 

11- Mia chi *f combined with 

thcit-Cnaiui 1’rcerdare Code, 1S72, t 222 . — 
A tharge of mueiief even if c. mbiaed with one 
cf theft, a tn*ile temmanlr nnder Act X of 1S72, 
a. S25. qnu v E*m*ot*b Pisei 

[25 -W IL,Cr,5 
^ — Offence imder Act inct of 
: .Vo” C ”r“‘ Code, 1S72.I 222 ««i 

* laS)~lUej*l (aienua e f OfT«w.~On a (tnrit- 
tnjn. order Ad ia of luse, cf taring in poucoxn 


Sell that the ca»e ought cot to k»v* kerf. 

QCIES 

[U.B,6 

- Offences one triable 


manly and the other not-Cn»'»*l 
dart Colt , aeo-omug* 

fo ffire jsamer* yseiadirticw. — VTbsT* an * f 

charced with offcocea one ef wkwh cf J 

manly and the ctke- co* w trablf, « » «*» J 
to a Sfacutrate to £»card tb* lattCT _ lS rs 5 

proceed to try the case anmmaruy 
JUnrow ». Koti*sh u Ci ,^ 335 

17 Alteration of ch*rg«^ 

make it triable summarily —^ Criminal * 
a, re Code. 1*72. u. WW-IJ •£<£3* 
trait —The power* ecf erred r:pOT lI**“ (>*><, 

11, 1E11 .lillo .f 11. 

1S72, were not intended to give tbr® 
ef altering » charge brought ^VroninW* rf 

«n « « to bring km ««* 

that chapte* , bnt when a charge of a * , , 3 gj. 

— one which the liagivtrate l* pla'a 

£?; %£pr-;;;TJZ 

aenhed for an eh case*, and either to **?, pw 

cr commit for trial, the person * rr T'.» ! ~fjT . 
eedn.ro under Ch. XVIll u to he fcU««* 
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SUMMARY TRIAD— continued. 
a charge is plainly and directly one of those specified 
in s. 222. Chunder Shekhur Thakoob r. Kitaroo 

[22 W. R„ Cr., 28 

H ar an Sheikh t. Eamdhun Biswas 

,[24 W.R., Cr., 21 

EiUBAt. Sheikh v. Mohajoiadi Sheikh 

[24 TV. K., Cr., 48 

See Empress r. Abdool Karim 

[I. L. R., 4 Calc., 18 

- IS. Alteration of 

charge for purpose of trying case summarily — 
Practice condemned. — The action of Magistrates in 
not trying accused persons for offences which the acts 
attributed to them constitute, but in trying the case 
as one under s. 143, Penal Codo, for,tbe purposes of 
holdiug the trial under summary procedure is highly 
improper. Sheo Bhpnjcn Singh r. Mosawi 

[4 C. TV. N., 70S 

19. — Alteration of 

charge of dacoity to one of unlaicful assembly . — • 
In a case where the charge was originally one of 
dacoity , but in the course of the proceedings that 
charge was ignored and the accused put on their 
defence on a charge of being members of an unlawful 
assembly, and the proceedings continued in a sum- 
mary way,— Held that, the original charge being one 
of dacoity, the Magistrate bad no jurisdiction to alter 
it and try tbe case summarily. Dwahkanath 
Mazoomdak v. Law Dass . . 21 TV. R., 88 

20. — Rioliny altereU 

to charge of mischief. — Where a charge of rioting 
was tried summarily by the Magistrate as cue of 
mischief and unlawful assembly, tbe Sessions Judge, 
relying on tbe caso of Chunder ishekhur Thakoor v. 
Sxtaloo, 22 W. £., Cr., 29, submitted, at the request 
of the accused, that the summary order might bo set 
aside, and the accused might be tried for rioting under 
Ch. XVII of the Criminal Procedure Code. 
The High Court declined to interfere at the instance 
of the accused persons, and distinguished this from 
tbe case cited by the Sessions J udge, as the reference 
there was made by’ tbe Magistrate in the interests of 
public justice. Queen r. An oo Sheikh 

[23 TV. B., Cr., 19 

21. Alteration of assault on 

public servant to ono of assault— Criminal 
Procedure Code, 1S72, s. 222— Penal Code, ss. 352, 
353. — 'lhe accused in thi3 caso were comicted by the 
Magistrate summarily of offences under ss 352 and 
341, Penal Code, although it was contended ou their 
behalf that, if guilty, they ought to has o been con- 
's icted under a. 353, in respect of which a summary 
trial could not be held. The Sessions Judge, on the 
Magistrate’s own judgment, recommended that the 
convictions should he set aside, on the grounds (1) 
that tbe facts thawed that the accused should bare 
been convicted under A 353 or under s. 312, and 
(2) that the Magistrate had no power to convict of 
tbe lesser offence, and so gi'c himself jurisdiction 
to try tho case summarily. Held, in - concurrence 
with the Sessions Judge, that the accused ought to 
voe. v 


SUMMARY TRIAL — continued. 
have been tried under s. 333 : the Magistrate's sum- 
mary proceedings were accordingly set aside and a 
fresh trial directed. Queen c. Bavee Madhoi! 
Doss 23 TV. R., Cr., 3 

22. Alteration of charge from 

lurking house trespass or house-breaking 
at night to receiving stolen property— M a ~ 
gistrate, Jurisdiction of— Penal Code, ss. dll, 457 
— Criminal Procedure Code, 1S72, ss. 141, 222 — 
Alteration of chargefrom one offence to another . — 
A Magistrate, who is otherwise competent, has, 
under s, 141 of Act X of 1S72, a discretion to in- 
quire into aud try a person on any charge which be 
may consider cm cred by the facts complained of by 
any person, or reported by the police, without refer- 
ence to the particular charge that may lm e been 
preferred by the complainant or by tbe police, and 
without reference to the procedure which, when he 
has determined the offence with which be will charge 
the accused, it will bo competent to him to adopt. 
Held, therefore, when a person was brought before 
a Magistrate by the police, charged with an offence 
under s. 457 of tho renal Code, an offence not 
triable in a summary way, that tbe Magistrate was 
competent to alter tbe charge to one under s 411, 
aud to try tho accused summarily under the pro', i- 
sions of s. 223 of Act X of 1S72. In the matter 
op Mewa ON. TV., 254 

23. - — - Appeal from summary trial 
— Insufficiency of evidence — Criminal Procedure. 
Code, lb72, ss. 212 to 230. — If on appeal from a 
summary trial under Ch. XVIII of the Criminal 
Procedure Code (Act X of 1872), tho evidence before 
the Judge is not sulbcicnt to reasonably satisfy him 
that the prisjnerhas been rightly co n icted, be ought 
to acquit him. Queen i. Kueraj Muij. ah 

[U B. L. R„ 33 

24. Magistrate, Powor of. to 
try case summarily— Criminal Procedure Code 
(Act 2£of 1SS2J, s.200. — A complainant applied to a 
Magistrate for process against certain persons under 
ss. 4^7, 140, US, aud 149 of tbe Penal Code. The 
Magistrate, having perused the petition of the com- 
plainant and examined him on oath, issued sum- 
monses against tb- persons named under those sec- 
tions. Tbe complainant was not himself an eye- 
witness of tbe occurrence, ami inertly stated in hi? 
petition and evidence what lie had been told by his 
sere ants. Subsequently, before the accused appeared, 
the Magistrate examined an ey c-iritae*s, anil issued 
a fresh summons under s. 4 vf only, and then pro- 
ceeded to try tbe case summarily and co-.nktM one 
of the nccused. It was contended that ho had to 
power so to try and dispose of the case. Held that 
the Magistrate had power to try the case summarily. 
IVhcj a Magistrate ascertains that tin facts which 
ore alleged, to hare taken place dhclw* 1 only on 
offiiice triable, summarily, he can disjoin of such 
case summarily, and the mere fact that a complaisant 
enumerates section? of Urn Penal Code, rt biting to 
offences not triable summarily does tot affect ttw 
jurisdictica.of the Magistrate, unit™ the facts cf 

13 I 2 
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SUMMARY 

which he Ka*ly eompla a* i wlow *urh offcacct 

Hour Pi«>ir c Done am 

fL L. It- 10 Calc., 715 
05. Comiatl Pro- 

cure l edt (A-t V cf 1S0SJ • SCO — Summary f«- 
ttHtrr salrr renal Code , 323 af tr t* jairy <»'» 

l»«jniwrfW»««i*r •' !i7 a* < »’* tnalle 

nmnanlg A frrt cla»* Msgi«*mt» took a ea*e <n 
hu file ant eommewd a regular enquiry therein under 
*, 1 17 *r. 1 2 1 of the Indian renal CM* s hit after 
kmrnc end nee and bein'* cl cp n>oo Uwt only »n 
cEenct uod'T > 323 of the Indian feral Code tad 
been made cat he proceeded to deal with tb* caw 
tumniarilj Held that inaimcch at tbe endec re 
r Alnccd w*i net suffeieut to jurtifr a committal I nt 
clearly duclowd an offence o»er which he had mm 
mary juruictoa the Maststrate *•• n-ht in acting 
u he did. 5 arh a cera-w u differrrt to direcard ng 
part of a charge for the purport of dealnz with a 
caw mrcrnarilv The Hi*h Con*t *21 cot interfere 
where a hie is*Tate iaa iea4 Jilt acted la the n- 
tnrs** of justice Eryrtu v J^docl k*r m, L L. 
£„ 4 Cmc* I« d *t ngnuVd. Qrrrx E*mh r 
BASsixiri L Ik R- 22 Mach, 459 

SUMMING UP EVIDENCE. 

tee Aisissoki 7B R. R,fi3 07 note 
[I UR- 9 Calc- 875 
4 Mad. Ap, 39 
tee Casts rax is Cease* to Jcir 


See Ij«pimo3 os PocrxrwTS— C*lwt 
tu Cash L R E-, 19 Calc, 52 
See PTOECXTtOT OP DoenrPTTS 

[W IL. 1884,104 
See Cast* m>*u tVrrou— Crra Curs 
-tnmojiso awd Attcidasc* op 
tVrrsissu. 

'we Casts rwnrs Wrro*5 — Cmisai 
Casts— ^ nncotrto tVrrsrssrs 

Application for — 

See Lmstatios Act 1ST" ast 1*8. 

IE U B- 3 Calc, 312 

I. R. K- 6 Calc, 126 

■ In chamber* 


'« PinitnirK Worn 

[E R. R- 21 Calc- £88 
- Xaiave to amend — 

***** Cits* Corn PsffiDcrcT 
T rritBicnot - Txxots ash* 
t 1*. K-. 2 Boa, 81 


PaopTm 


SUMMONS— coa/iaari 
— not e*rved. 

See PanrOTAl ajtd «r**ry— DncxitoJ 
opgrunr ■ L U E-. 1A Eoji, 237 

See TTmtOBAsriL i t ^rrr 

„ IX.l^IL,I5BocuieO 

— Refusal to grant receipt f t— 

St- FztiL Coi-i, » 173 

[5 Bom- Cr- 34 
I1*R,3 Calc-, 631 
I. UR- 20 Calc- 853 

to attend taxation. 

Sat Co«5— Tixinox op Cost* 

[7B.L.K, Ap-50 

See Lnaunotr Act, P17, t 4. 

[L R. H.. 20 Calc- 823 

1. . — Ipsue of summons - 1 me t'itr 

renorf e/fien/a/ioa —A mmmoni ought 
ordered to line after the tape' of the pen*. ofEcti* 
atwa prescribed for a suit. units* the pluatiff to*. » 
the meantime, done what be can to prrsren*-* tie 
wi*h proper d ligencr IS a defendant tuggr*'” 
hy an order directing a sammoae to lime in n™ ‘ 
taw, he ooght to »rply to act aede the cr&r and tA- 
mramoni under it Otstsdxs Coomat Dtit 

J moitmi Dattt r 1^ RL, 5 Calc, I-o 

2. - Issue of fresh summons— 

Set aca */ di »w«u -A fmh wnt of 

will cot he granted till the old one U re‘araedtaM 
Court. lUrrcnrsTTB Srr* r Arsaoro*" Chat 
nun . . 1 Ind, Jur., N 8..2S3 

3. Application for fresh aten* 

mono — Praeltet — An oppficatiou fora fmh mm 
moo* to appear etc, ahculd be ramed to T'idlOB 
ahowunr that a fru tins endeaecnr had been made on 
the part of the plaintiff to scree the 8r*t muur®* 
and that it m »i by any default of hj that he *=*0 
fa2ed.t C«Qm«t Gnsrrt 

[1 Ind Jur, N S, £24 

4. " Grant of second summon*-- 

Duwrefioa of Jmdtt—P *2 *f By* 
Ccrl Etlti, lei Jf«* ll73~L*tU, -A ««• 
ton, under rule IS cf the Talee o' 1*5 Air m 
dlwntiou at to granting a wooed aumniWM, * B 
hound to trpmp into the eucumitanees un der w 

it u applied foe , and when there hat been groat ana 
unexplained laches, he ihould refuse K. 
diicretKn a clearly ihown to hare boon imprcpcoj 
neieuid, the Court will not interfere on ifpd 
under the cireumstancei of thu caw the ^0””. _ 
appeal Ending there wai Bo definite role of 
as to the time wilhm wiiJi a aectxid m mineral mU 
be applied for, allowed a aecond *uunnoui to 
(iorscEtij Poct r Psabt Liu VxVh 

nSRE-B-Ap-lS 

5. Mistake in tnauaom-d^ 


( ./ 


. »w ml Jesrtay — JVerf*<* ■ 
fendast was manager of a joint Hindu funny carrj 
mg on buaines* In Bcmbar, hladra*. and ether P 
la a sort m the Hub Court cf Bombay “r? 

ai such manager, a decree wai pawed on the 
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STOJIOHS-Wrf* 

April 1S9G, in execution of n was 

certain property, m b tb ji 9tb April 1896, 
interested, was attached. O adjudged an insol- 
however, the defendant had^ bee " unte s .9 of 

vent by the Insol' ent Co ctli M l8 qc the Offi- 
the Insolvent Act. a SU mmons to hav e 

cial Assignee, Bomb vy, too mi5takc the summons 

the attachment removed t by the Official 

in this case purported to lie ea dcscribe him as con- 
Assignee of Bombay, official Assignee of Madras 
stitntcdlattorney 0 mi^t be amended at the 

XeU that the summons “ = n name of tbe Official 
hearing by substituting o ■ of on tba t bisis 

Assignee of Madras^ d SABnarATHT 

Sabdamab J aoo> atu ^ ^ p., 21 Bom., 205 

MOODWAB . 

SUMMONS, SERVICE OP- 

See soldier . I. E. B., H JAad., 475 
* e snwan™«® °l HiohCobbt 

Crrm Pbocedere^ooe, ^ 

See W> « BomfeO 

a- W ^ S x ;Snr 5 Bom! S cSo 

aiosms tt ix>e=se b Mad>> Ap., 5 

6 ,Mad., Ap., 29 

__ Date of service. 

•See Limitation Act^1S_7/, 573 


SUMMONS, SERVICE OP continued. 

. Mode of service— AVA 

of iS53, s 26, Sint under-Personal * } r iice.-to 


Fine for avoiding 


i'lne iol- iwrrTVf . 

See WlTAESS-Cxvii. C^es-Det ^ lg8 

■WlINESSfS .IB. AJ. > 


on wrong person. 

rs . 


^COSt's-STECIAE CASES-SEBVtCE OE 

Suintous nr Mistabe^ ^ Bom>> 6 19 

■Proof of service — Presumption 
1. — - Proot ox s ^ dccrc c can 

— Objection tale n on ..?EP e “p being satisfied of 

be passed erpurie vitbouth Court bei^ ^ ^ 

tbe due sen ice of the . s . ™ e x-parle decree, it 
fact of tbe plaintiff obt.ammg an P ^ summons 
is not to be presum i d . tbat tbcje ftp ; i£ the 
■was proved. To s . v „ „, n5 t;bc nroof tbat tbe service 
objection is raised, there m P ^ Locntm Soon 

of summons was actually mad . 12 pt., 2U 

Tnittxa Kau.ee Dehia. . ■ 

- Onus prolanit 

2. ,p-n i!9. -Under Act 

Civil JP '- 0 "o ,ire no C tbconuB’of proving non-service 
TUI of 18o9, s. U9> 1 cla 4- ing tbc benefit of 

of summons was on tb P ^ CBOOaAWOB SmOH 

tbat section. ToBAU _ 24V7\ R-, 2BA 

CnoWDHBT n to serve summons 

3. Where a summons has 

^Appearance ofdefendanU^ ^ defecfc is cured 

not been issued to a Chttndeb Gho=e *. 

by bis appearance. Bourse, O. C., 244 

SitRODA SOOKDERr Do 


of 1S53, S 26, Sint yiy of 1 853 , s. 26 , it 

maintain an action under Act XIX of 1 ^ 

was necessary that tbe r. 

have been personally delivered. D ^^^72 

Prem Bibee • 

Substituted ser ~ 

i, ,«• p«»»* “'v": sSCi i 57 

be set aside on an , allc e v I5sr E Curran v. 

good defence on tbe merits Kisses 

Bhoobtjkesseb Q ^ 25 . Co r„ 151 

_ Practice— Setting 

ft ‘1 £ of f«A'" “• 

iS£uU®>«‘- -rjva* s,-«isct 

decree be time fired was insufficient, 

being satisfied that the nme Dbbasbe r . Hides 
will set aside the decree. ^ ^ B j 2 Bom., 449 
HooseiX • p ro cedure in case 

• t'verv summons not actually served 

° f ” deSnt or Respondent or his recognized agent 
on a defendant bousc m which the dofen- 

must be stuck np^ pf tbe. defendant or 

dant or respo found the summons should be 

respondent cannot^e found, the^ £rom 

^CoR^s m the mode of service. Go^oss 
t . Gbeedhabee doss : •_ Ciri7 prgcedure 

C 1 (Act Xir of 1682), ss. 78, SO, 82-Sulsti- 

Cocte l l nf orocess-serter 


Mem tern- 

iuted .^absence' ^)f a peKon to be served does not ^ 
P° ra J/ tn» C orocSs-serv er in firing tbe summons to 
3U5 !w 1 lt P iTthc doty of tbe process-sen er to 
a doo • # p CrS on to be served in 

?hatfif possinle, personal ser\ ice may be effected. 

SUBBAmAmA A Y AB a ^ ^ 

Service of summons 

0 n ‘minors carrying on P^lnersUp £««« ^ 
others Affixing Procedure Code ( Ac« 

ness is car T}ff and 443 - — In a suit for the 

^ r0/ mt of ”au equitable mortgage of certain 
enforcement of \ oartnersbip business, brought 

property belonging P otber persons who cou- 
against certain nnn ? on business within the juris- 
stitnted a firm carry g £ £bc was brought, 
diction of the Court m which jurisa ; ct ion, tbe 
but the minors resided outside^ ^ mlnorsDOr 
summonses were u p but were affixed on 

rJSrtarajgra 
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SUMMONS, SERVICE OF— eowfia**/. 
t 74 or under i 70 of the Code of Cisil rwulm, 
eren astumirg 'list the** Kdxoi no »pj !y to * 
nut Id which so-i e of the defrodiuu wto were 
interested lathe partnership er tinun are Birni. 
B»U alto that i< *4 and 70 of the Cod* of Cisil 
ProtiJi i i*i controlled by v 413 of tbi nil Cede 
Aitisdsi 1 ©Has Podi>a* r s ni»»Ta Kor 

[S L. R, S3 Calc , 297 
3C.W.N,291 


10 


da r 


•ay 5 f »tc« of a ropy of the smutm-s era th* deer 
■f the bouse in which tb* defcndsrt li ti««7ioy ■< 
<r * of the k*'m of smica poiiJeJ in lion of o/t 
srosl seme* but it it n-cetssry that the defendant 
sVju'i he residing m the berate in tirb a minixr u 
to mike it pto v ai.!* tb*t krtcwled.e of the *err!« of 
the summers *31 re* eh him Tbir* Bay be m dwei’ 
tuj sufficient to gier jurisdieti o sad ><t ret the 
ii-d o* dw Hu R i-r-.ju-y to cake ■ p- at sertiee. 
Awajctjia hums w* r I’niiui Kes* 

[S Mad., 101 

It th s' J o< slew a be » tt dwelling la the bocs*, 
aod list be could not after di'urct search he found. 
KsrDmn I m t CirnttBnun Litu 

[21 W.1U242 


11 . 


JSu< 


r ',1 Frtr'dtrrCcJ, (l<S2),f SC-Ai-J 1 ,, t.. rc 
— Whe-* » defendant is temporarily ahsert frets 
h-me and is sot represented »t Lit ben by u 
•ettt or mile member of hit family, s Judre it cot 
Justified in treating the filing of a iuxbkci to hit 
Amr u da* acre** The ntmeont should b* era u 
sert to the defendant's hwse to be terra! upon b in 
. J® lh * > n S°W» mod* show that be U likely to be 
^ T** C -1 ” 1 rtoeedsrr 
Code (Art XIV of 1832) Sn the mstter of th* errtie* 
ol « wmimrat d,»ra rot take into account th* feral* 
cembeti of a defendant’s famil*, and dort rot r«!r 

3CJ t i e v,. r T^J tl0 . n , li, y *■*« *» p. to 

inform the defendint of what take* place ia bn 
* iTOf Bnominrm Jmirusin: r Uxabii 

[i* i* n„ si £oa n jv’-t 

• w ~ 

r^td ex-part, tfunrt defnfeats oa^w’S 
h / tCtbg it to their brute 

The defendants who had applied e' _ • - 

CUB Procedure Code, a. 101, to 


totbt 


. . — — be beard in answer 

w Jirefirred a jwtitloo under s. 103 thst 
-uj 7 ;" “ide Thu application >u dis- 
“ *E 5 ^ ij Crae ° f th * defendacts — 
fr °? tbe .‘ CT,1 °* * return, 

rafonnatioa girra toh m, there 
dwt^CT^Sn* ° f v“ bf,n? * U ' to tL » d,fen. 
jart r ~ ao ^ le , tm f’ 'la* he w». 

Louse hSr^a ^L ‘ b \? ro,1I ’ OT1 1 ? tbf a«r t-f the 
llnuj m4UU501 Mt ? A 3* r EatM.BiHATATI 
• . 1. It-, 21 ilaiL, S2i 
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SUMMONS, SERVICE OF— eea.'issei'. 
pnanral cfer. IIA510S r. Jrvx J5*i*CH Etrt* 
wsr Co«rA9T . . I Hrd>- 137 

14. ftrti 4 * tn/athft 

Irm/cry-Jrf VIII e/ J«Jt, « f-1 »W lW -A 
nararot cannct t* sett ly trot ta as/ |hu* ts 
which letters are Ed ref'ttertd by » post tZt* A 
special laCiff eau-tt b* sent to s«T*eesti! prwstb 
* foreign Umtery. Kune ,\ixx Dm.tr r. 
MoBiKserD I'atrcBA . 2 P. It TL, A.C»£3 
S. C. Csury Jar DcorutT r. Citirx Ejbcto 
R itocvr* .... 10Vr,E,319 
IB — ■ ■. . ■ yertin If r 41 * 

— Ettarm tire wpl 1 1* patt rfpteltl te aJanu* f'< 
mairti taitr’ri ** re/Vicrf “ — Cinf Front*' 4 
C«fe fttty.t. W^-A bnmU Came Court harrp 
forwarded Ite ruanwrs in the deferitn: la a rcre* 
tered jwelit tbrooph tie I'll cfScc, the foelrt »»» 
returned ecdnrtcd *• rrfnsofe* th* beaT Caase Coif- 
b*M the aersSce ef the anmaioc* to be pxd 

sic* ard panel an tx-pjrit decree triirsi ti« 
defendant. Jltll that the delicerj of tie iws® 
by the ]n! to a person »b> was rot shown 
defendant scat rot peed aenieC. 

IlsiiHcnic e bissocie E E. It, 18 Bonu, CM 


10 . - 


Where • SB5M«« 


wss sent hy the bberi? by rrpuiSrred lettrr to t-e 
defendant at CcSomV*, Crwloa. and dtlirfr*d by th« 
postiran la the tnaecre of a witness who knew tt* 
defendant and V-s address, and who n» tbr lC<r 
delicered to th* defendant wbs refused it, it wo* 
held a snSeurt tmue of the sumaw-a. ACtt 
Au * Ccirsm Jirmni . 1 C. "VC. !«•»** 


17 .- 


- Jf*i nj ««"" 


f*y/«er r/ I«.i.e*t— C.nf FrrtrUr* Cod'. 

* o5 1 -Qt»» — Whether th* i£usp cf a irs® 3 
to the eater door of th* ylae* ef but cm ef a del (ra- 
dar t wat ptod srrrV* npjo tin trader »■ 55 '■ 
the Cod* ef Ci«a rrocedor*. CjtASlltltn M? 
FAfGsrr* r Vurill »iy MlHirtntT 

[7 Bom., A. C,l?6 

18. Cir.7 rnx*J*” 

Cod'. 1677, , 37.*/ (. Um>r 
aired sjuf — Th* term * non-res dent " U a. 3 
eh ia), ef tb* Code cf Q»il Prorcdur* (At! I “ 
1377) mem *T*ry ah*ccr* which msy reasc®ai*iy b< 
supposed to base been within lb* ecn'eniplitiou w 
the Legulatar* in using that term 1 thus, wfcfir a 
JIarwvJi 1*1 resided for forty year* at Pen. »rd 
also a place ef busmens their, hot who tad p*e ti bi* 
satire country to get bis sirfer* mam«l, and b*« 
been absent upwards of four trootha. it was b«*j 
that be was *> non resident ” srrthm th* local Heats o» 
the junadictxm of tb* Pen Court, and that a pe-ten 
bolding a general power of attorney from Mm *** * 
wogaued agent sHthm th* cicaofcgof th* sector- 
RixcBunaa fiisina * Kushat Drsswf 

[E H E-. C Boo-. 7C0 


— can m mien rctuy rttpen i»y r\- 

pert* — Cm/ Trcetdmre Coda (AetXlV 
** IS wad 77.- In a suit for foreclosure or 
bmnoseatU property, it appeased that the mcstcsirr 
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SUMMONS, SERVICE OF— continued, 
bid conveyed the mortgaged premises to trustees. 
The summons to one of the trustees was personally 
served upon liis duly constituted agent, who was at 
tho time of sen ice in charge of the mortgaged pre- 
mises. Held that the sen ice was sufficient, the suit 
being one to obtain “relief respecting immoveable 
propel tv ” within the meaning of s. 16 of Act XIV 
of 1S^2* Michael i > Aviebxa BiM 

(X L. R„ 0 Calc., 733 : 13 C. L. R., 181 

20. — - — — — Service of sum' 

mons on agent — Principal and agen’ — Ciiil Proce- 
dure Code ( Acf Xof 1S77), ss. 76 and 37, cl (c) — 
Carrying on business — To satisfy the conditions of 
s. 76 of the Civ il Procedure Code (Act X of 1877) as 
to service of summons on an agent there must be a 
person residing without the; local jurisdiction, but 
carrying on business or work within those limits by 
a manager or agent, and sued on acconnt of snch 
work, that i-, business either actually itself carried 
on by the agent or mauager, or forming part of the 
business in the sen$e of a connected coarse of trans- 
actions to the management of which he has been 
duly appointed. S. 76 and s. 37, cl. (c), are to bo 
construed t-gether, and are intouded to carry out 
the scheme ot relief which rests upon the idea that 
where an aucuc has been put forward substantially to 
take the place of his principal within a particular 
jurisdiction, lie should take the place of such prin- 
cipal (at the option of any person who has dealt with 
him) in am legal proceedings that may arise out of 
tho business or worl. in which the agent has beeu 
a irtnnlly a local principal. The manager or asreut 
contemplated by the Code is one who has an initiative 
and independent discretion, albeit subject possibly 
to principles ami general orders prescribed for bis 
guidance. A mere servant employed to cam out 
orders or to evecuto a particular commission, or a 
factor or common agent who is not identified with the 
firm for which he acts, is not such an agent. The 
firm of (7 S carried on business at Agra. It bad no 
place of business in Bombay, but it employed G as 
its agent in Bombay, in certain dealings which it bad 
with the plaintiff. The letters and telegrams of the 
firm to G were sent to tho plaintiff’s place of business, 
or addressed to G as au indiv idnal, not in the name 
of the firm G did not himself initiate any business 
or in any way stand between bis employers’ firm and 
the plaintiff. Held that G was not the defendants’ 
manager or agent within the meaning of the Civil 
Procedure Code, s. 7 -! , and that in an action against 
the defendants service of summons upon him was 
not duo service. G in particular instances drew 
lvundis on the firm of G S which that firm duly 
accepted and paid. Held that he might reasonably 
be deemed their agent or manager for this particular 
kind of business, if for no other, and service on him 
might probably suffice in the case of a plaintiff 
suing ou hundi transactions as with the firm through 
him. Service unduly made under s. 76 does not 
become effectual by reason of tho fact of service 
being subsequently notified to the parties really 
interested as defendants. Sem hie— Service duly 

effected under s. 76 is effectual without reference 
to tho circumstances of its being or not being com- 


SOMMONS, SERVICE OF-confinued. 
sinnicated to the real defendants. Gok "LDA s v. 
GaS-esitsai, . . II,.E,4 Bom., 418 

21. — — — Agent to whom 

ship is consigned— Hatters connected with ship— 
Servico of a summons on an agent to whom a ship 
in consigned is good service on the owner in respect 
of matters connected with snch ship. Rajaeam 
Gotixdeam i. Baowif . 7 Bom., O. C., 97 

22. — — - — Civil Procedure 

Code, 1 '59, s. 17 — Recognized agent — Carrying 
on business in name of principal — Ship’s agents — 
Messrs R S Co., European merchants, carrying 
on business in Bombay, received a letter from the 
owner of the ship Rialto by which Messrs, ft S 
<$• Co. were constituted agents to obtain freight for 
the Rialto on a voyage from Bombay to Liverpool, 
the ship being placed in their hands for that purpose. 
Acting on this letter, Messrs R S Co. obtained 
freight for the Rialto, signing the shipping orders 
in their own name as agents for the master of the 
Rialto. Messrs R S Co. held no other authority 
from the owner oftlie Rialto than that contained 
in the abov o letter.' Held that Messrs 2 X Co. 
did not carry on bnsincss for, and in the name of, the 
owner of the Rialto, and were not therefore his 
recognized ageuts within the meaning of s. 17, 
el. 2, of the Code of Civil Procedure, to accept 
service of a Biimmons on his behalf in respect of a 
cause of action that arose out of the loading of the 
Rialto. “Whether, in order to constitute a recog- 
nized agent within the meaning of the above section, 
the business carried on by him must bo continuous, 
and not au occasional or desultory business. Queer* 
—Scmble — A Bombay firm simply employed by the 
owners of a ship visiting Bombay to procure freight 
for her for a particular v oy age cannot, uuder ordinary 
circumstances, be regarded as carrying on business 
in the name of the owners of snch ship. Ratansi 
Pancuam: v Saunders . S Bom., O. C , 159 

23. — — — Civil Procedure 

Code, 1859, s. 49 — Agent. - Persons merely looking 
after the affairs of a defendant are not agents on 
whom service of snmtnons will be sufficient under 
s. 49, Act VIII of IS59. Ram Soonddeee Dassia 

r. StmuT Soosdubee Debia . 17 W. R.,33 

24. * — — ■ Service on co - 

pirtnerfor partner. — Serviceof a summons intended 
for one partner upon another partner of tho same 
firm is not a snfiicient service. Partners are not the 
recognized agents of each other within the meaning 
of cl. 2, s. 17, Act VIII of 1839. LuouMBrcr 
Dooabe v. SmsABAijr Mus'dee . 1 Ilyds, 37 

25. — — Services on part- 

ner for co-partner— Agent— Act VIII of 1S59, 

s. 17, cl. 2 —Serviceof summons on one partner for 

his co-partner is a good service Ruchmepul Vtoaare 
v. Sibnarain Handle, 1 Hyde, 97, dissented from. 
Ramchaxdba Bose r Sneade < 

[7 B. H. R., Ap , 5S 

26. Service on partner 

for co-partner.— Service of summons ou one partner 
for his co-partner is not sufficient servico unless the 
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SUMMONS, SERVICE O F— coaf.».*d 
irnice u effected it the place w litre the partnership 
business iscamid on hciTOOB Mrx.tr JomiAK 
[11 B. I* It,, Ap, 23 

27 * — E roller! 2iv«y 

i> lie tame limit — Where in er-parle decree I id 
been gi'en am net three brothers, and it wsi shown 
tbit there lid been only one rraiwr.i, »nd tbit the 
sit ting offi cr bad merely posted the •ammens on 
the & or f one of them with -nt attempting to eeree 
it personally on him,— Reid tbit the notice hid no* i 
been properly sorted e»cn on the one brother, t U1 
less on the two ethers lid th»t the defendant* were 
entitled to hate the suit restored on th*ir application 
Sedioo Eor e hiini* Itor . 25 "W IE, 394 
28. - B,lH,i,i,d ter- 

ttee— Bone— Drtlhnj lomie — A mofastd Jadge 
Itlteil in hli retorn to the Sheriff of Cilratts, th«t 
substitute lerviee hid been effected by fixing ■ copy 
of the sammons to the ‘•home’ «f the defendant. 
Held tbit the return w»i insufficient, and that the 
word ' dwelling boose” must be expressly mentioned. 
Btmnoo Uinoo t> Limbodib Mciucx 

[1 Hyde, 133 

29 hut* c/./e<f irr- 

net— Defendant <« I found and uot hard of for 
tone genre- In in application for instituted 
•enice it was shown tint dil gent inquiries and 
attemp s to find the defendant hat proved futile i 
that at the home where the defendant had last onli 
nanly resided his relalitea informed the serein? 
officer that the defendant hid left the home some 
jean a-t> and they did not know where be waa re 
ndiag , and that the defendant had not been heird of 
for two year*. J isxiws, and Pub J_ followed 
the procedure in the English esse of lr offer. 
lampion and Blafordlkire Danhnj Ca T Hand 
A B l°’ * nd °' d " f<1 mbilitnted 

•errice to he made by affixing a copy of the summons 
on the notice-beard of the Conrt boose by 
aootbCT cop, on the enter door of the house In which 

adr^r^.l’'” 1 "°’ rD , , 0blr< *»d by 

Tkh Lai hnini 1CW N., i 0 4 

•enice of a aunmnn. I* 00 of the 

W -The mnim.n g ^,t nei ^ £* *?*> tb " e 
Calcutta, the copy of sumironi In his name J 

W the ¥* "' Ut lU 

Sftaars-tTJs'-aait?; 


m [3 C.W N., 307 

-S.nna^ZZlIri to loe a l eZ * ’ > { n nnmomt 

~ Beim * U ~ l c °"t «**» "P^ieZZe 


SUMMONS, SERVICE OF — eauhuuii 
of eemet~-Form of retim lo It made ly Cis 2 
Coarf.— ' Where the service of summon* tis be« 
effected on a defendant by affixlrg a copy of the 
sammoni on the dcsir of hit dwelling bo-sr, the 
Court most decide whether the summon* la* hem 
dole aerved by each uffillng or not and if It 
dec-idea in the negative, a new summon* mart W 
issued, or •ohetitated service direct* L Ikf<rr t-* 
Court can deride in far mr of the soffidenry of Jw 
mode ef aerrier, it most be rn'lidcd that the dries- 
diot is keeping -not of the wa, for the rmrpcK « 
avoiding aerrier Where a summon* ha* tw trans- 
m Med by one Conrt to ano-her for serric* by the 
latter, ths tranamitting Court Is not bound. la rrery 
case, to satisfy itself th t the law a* to **vrle* Ui 
been stnctly followed. The presumptwo la£»*wrcf 
the proceedings of a Court of justice is that every 
thing has been doly performed, and If the return 
made by the Conrt eerving the summons state* that 
the tommoni his hem doly effected, tbit presompten 
I most prevail unless the return diaeiow-s sons patffi* 
irregularity or elrar divergence from the law As * 
xule, on a rvtnm from a competent Court that sna 
con* Los been doly iffeeteu, it may be prrsamtd 
tha either personal serrlce ha* been effected or wb- 
stitoleil service under a 62, or under *a. SO and $2«®- 
biaed, of the Civil Procedare Cod* (Act XI' of l” 3 )- 
As proof ct doe service cf summons, a return It™ 
the Coart of Small Cao.ea at K was wiled upon la 
the High Court. The return was iajbe foHowirg 
word* “Head baDifT* endorsement on the hirt ef 
the process atatlrg that thesnmmoni has been sSj* 1 
to the defendant s b»ase on the 2!nd December 
at 9 AX j and proof of the same havi-gbem duly 
taken by me it is ordered that the summons be re- 
turned. Held that there was cO infficleot servie* 
The rrtoru 1-irlf proved the biinfficuncy There was 
no statemrut under the hind of the J ndge, that U* 
summons had been duly (ffected and it did nctappesr 
that anything had been done beyond Bx ag the » otc ‘ 
mons cm the defendant s d or Thi* affixing was cot 
aisetijsed aftrr inquiry bv the local Court, as re- 
quired by s. 82 All that appeared to have been dou* 
wa* the affixing prescribed by a SO which was ln*uffi 
eieut unt J confirmed under * 82. Reg v Tirayii 
I L B, l Bo 2U Nraira MibowId a- E*r”{ 
fI.Ii.B-, 10 Bom, 203 

32. Swmmrmt tr*»* 

tailed la laeal Court for it race— Qteehon of top 
eiewcjr or ctltmee of nrrtet of nmwgm—Cieii 
Pracedurt Codt (ViS2), t 85~Pmel>et -Wb™ * 
iummous i* issued by one Court to perwm* reside 0 
outside its jurisdiction, and Is sent to another G nr 
for service to he iffected, it is for the Coart from 
which the summon* originally lasucd to determine 
whether the service of summons by the Court to 
which it has been sent for service is sufficient or not. 
S’, nr Mahomed r k aibli, I . L. Bn W Bo «*, 
dut ngnished. RouAVATH Btrau, v 
jrAwnsx Stv I, la B, 23 Cale . ° ba 

S3. • Sufficiency of eorwlce— F**" 

dc*ce of eertier—Snbelttnled ternee—FttdenCt Of 
•erring prom —The evidence of the serving P«® 
that he endeavoured to serve the summons on toe 
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SUMMONS, SEEVICE O ^-continued. 
defendants, and that, not beiDg able to serve them 
personally, he affixed a copy of the summons on the 
■outer dror cf their dwelling-house, if believed by the 
Judge, is perfectly legal evidence of the fact that these 
defendants were served. Ramcoomar Singh r. 
Ramsoondur Singh . . .17 VST. E., 362 

34. Ur Hence of ser 

rice — Peon’s return of service. — A Collectorate 
peon’s return of sen ice is not admissible ns legal 
evidence. Moij.oom.aii t. Goluck Monee Cnovr- 
deain . . - . .15 TV. E., 270 

35 - — Army Act of 

1SSI, ss. 114, 151— Civil Procedure Code, s 468 . — 
In a suit against a soldier to recover a debt not 
amounting to £30. Semble — The Commanding 
Officer of the defendant is bound to cause the sum- 
mons of the Small Cause Court to be son cd on him. 
Mahomed r. Aggas . I. 3j. B,, 10 Mad,, 319 

36. Military officer 

— Service of summons on a military officer was effected 
by transmitting a copy by post to the Commanding 
Officer at Sccundrabad, where the defendant was sta- 
tioned, and it was returned with the defendant’s ac- 
knowledgment endorsed on it, and with a certificate 
that it hnd been duly serv ed, but there was no nfhdav it 
•of service: service was held to be sufficiently proved. 
Harrison r. Hoee . . 11 B. Ii. B„ Ap., 43 

37. — — Army Act, 1SS1, 

s. 144— Sul-Conducfor, Ordnance Department, is a 
soldier— Civil Procedure Code, s. 46S . — A Sub- 
Conductor of Ordnance on tbe Madras Establishment 
of Her Majestv’s Indian Military Forces, bolding a 
warrant from the Government of Madras, is a soldier 
within the meaning of 8. 144 of the Army Act, IbSl. 
In a suit to recov er it IS3-7 -0, a sutnmous hav ing been 
sent by the Court to tbe Commissary of Ordnance to 
be served on the defendant, his subordinate, the 
Commissary of Ordnaneo returned the summons 
unserved and referred to s. U4 of the Army Act, 
1SS1, ns his reason for such action. Held that the 
Commissary of Ordnance was bound to serve tbe snm- 
-mons, under s. 46S of tbe Code of Civil Procedure, 
although tbe defendant might be entitled to tbe pri- 
vilege given by s 144 of tbe Army Act. X' 8 1 . 
Abraham r. Holmes . I. 3b, E., 11 Mad., 475 

38. Return ly Ifazir 

— Proof of service of notice — A return by the Nazir 
-to the effect that tbe peon sw ears that a notice Has 
been serv cd is insufficient in law to prov e tbe service 
without tbe deposition on oath of the serving peon 
taken before a competent authority. Raj Kishoee 
Dutt v. Btbonath Shaha . . 12 TV. H., 385 

89. — Xazir’s report. 

— A Nazir’s report of service of summons or of ls-ue 
■of proclamation is not legal evidence on which to 
punish a witness failing to attend a V onrt of justice 
when dulj summoned Ik the matter or the 
FETITION OF N ILKANT BhUTTACBARJEE 

[W. R., 1864, Mis., 9 

-Okhot Cbukder Dun v. En seine 

[3 TV. E., Mis., 11 I 


SUMMONS, SEEVICE OF — continued. 
Sreenath Thaeoor r . Watson 

[4 TV. B„ Mis., 4 
Ram Sookdur Chuceebbutty r. Kalee Kohgl 
UtTM .... 6 TV. E,, Act X, 82 
Koondun Ball r. Noor Ali . 10 TV. B., 3 
See Meah Khan r Nabain Chunker Chow- 
dhry IS TV. E., 197 

40. — — — Civil Procedure 
Code, 1SS2, s. SO— Affidavit of service of summons 
— Practice.— An affidavit in support of service of a 
writ of summons under s. SO of the Civil Procedure 
Code should show that proper efforts hav e been made 
to find out when and where tbe defendant is likely to 
be found Cohen r. Nursing Dass Auddy 

[I. L.B, 19 Calc, 201 

41. — — - — — Civil Procedure 

Code ( Act XIV of lSS2J,ss 79,80 — Affidavit of 
service of summons, Sufficiency of - Where a defen- 
dant cannot be found, the affidavit oE service must 
show (1) that proper efforts were made to fiud him, 
and (2) that the copj of the summons was affixed ou 
the door of the house in which the defendant ordi- 
narily resided at the time of service. U hether or 
not these conditions are established to the satisfaction 
of the Conrt must in each case depend on its own 
particular circumstances Bajendeo Nato San tab 


r. Jan Meah . . I. L. E , 26 Calc., 101 

[2 C. TV. N., 574 
42. Mad. Act IIP 


of 1S69, ss. 2, 3. — Where a summons to a witness, 
issued under Madras Act III of I860, was shown to 
a person and taken back, — Held that the summons 
had not been served, lx be KuprAN 

P- Ii. E., 11 Mad., 137 

43 . Discretion to issue second 

summons — Absence of return to first summons.— 
When there isno return of service to a summons, the 
law gives a Conrt full discretion either to i=sue a 
second summons or to take or not take stronger 
mensnres. It is not imperative on one Court to take 
measures to expedite the service in another .Court, 
but it is tbe business of tbe part} interested to move 
tbe Court to do what is necessary . Dowlut .M un- 
due c. Omrao Singh Rana . 14 TV. E-, 336 

44 — Civil Procedure 

Code. 18S2, ss 99 A hnd 72 Application for fresh 
summons— Limitation.- An application for a fresh 
summons to a defendant, the summons onsriually 
issued having been returned unserved, is witbin the 
period prescribed by s. !>9A of the Civil Procedure 
Code (Act XIV of 1883), if made within one year 
from the date of the naziris countersignature below 
the bailiff’s endorsement of non-serv ice, the nazir 
being tbe proper officer of the Conrt to whom under 
s 72 of the Code thesummous is delivered for service, 
and who is to return It to the Court if unserved. 
Paesotam Yithal r. Abdul Rehmanbiiai 

p. L. K.. IS Bom., 500 

45, Irregular service — Grown;? 

for objecting to decree — Joint promissory note. — 
An irregular service of summons on two out of three 
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Col. 

3. Charter Act (24- A 25 Yict., c. 104), 

s, 15 9002 

( a ) Cmu Casks .... 9002 
(i) Cbimxsai. Cases . . 9026 

4. Crni Procedprf Codf, s. G22 . . 9031 


Sec Bosk . . 5B. L. R., 167 

See Calcutta JIuirictrAr, Consolidation' 
Act (1S S 8), s. 135 

rr. U. R.. 28 Calo , 74 
3 C.W.H., 70 

See High Court, Jurisdiction - op— 
Bombay— Cith, . . 9 Bom., 249 

See Layd acquisition - act, 1870. 

[15 B. It. R., 197 

See Cases under Revision - — C rm, Cases 
— Suaie Cause Court Cases 

— Criminal Cases. 

See Cases under Beti«ion — Cbimin-ab 
Cases. 

1 ACT XXIII OP 1E61, S. 35. 


L Exercise of superintendence 

— Orders of Court of first instance and App°llafe 
Court. —The High Court could interfere, under 
s 35, Act A XIII of 1861, ruth the order of the 
Court of first instance. a= well as of the Appellate 
Court where the orders of both the Courts appeared 
to he without jurisdiction. Shuo Dyad Singh r. 
Mahomed Eaws . . 3 Agra, Mas., 2 

2. ______ —— Case tried t» tiro 

Courts icithout jurisdiction . — Where a case properly 
cognizable by a Small Cause Court had been heard 
and determined by the Subordinate Judge, and on 
appeal by the District Judge, the High Court, m the 
exercise of its extraordinary jurisdiction, annulled the 
proceedings of the two lower Conrts. Bhisibat 
Jitaji v . Bhiihiat Gotim> . 11 Bom., 194 


3 Trial in th juris- 

diction — Error in decision on facts . — The High 
Court canDot, where an inferior Court has jurisdic- 
tion to try a ease, and lias tried it, merely because 
there is an error apparent in the decision ou the 
facts, alter that decision, where the law allows no 
appeal. In the matter or the petition - op Pearee 
Bale Sahoo ... 7 W. B,, 130 


4. — — Courts of Terence 

officers — Conrts acting irithout jurisdiction .— The 
provisions of s. 35 of Act XXIII of 1861 extended^to 
the Courts of Eevenne officers' acting without juris- 
diction nnder Act X of 1859. Hurperskad r. Baku 
[ 8 H.'W., 60 : Agra, F. B., Ed. 1874, 246 


5 ____ _ Act X of 1S59, 

s. 103— Sale ly Deputy Collector — Appeal .— A De- 
puty Collector sold an uuder-tenurc in execution of a 


S UPERHTTENHENCE OF HIGH 

COURT — continued. 

1. ACT XXIII OP 1861, S. 35— continued. 
decree for rent. An appeal was made to the Collec- 
tor on the ground that the tenure could not be sold 
unless execution had been previously issued against 
the mov cable property of the judgment-debtor. The 
Collector affirmed the decision of the Deputy Collec- 
tor, but on rex lew set aside his former order, on the 
ground that he had no jurisdiction, the sale having 
taken place under the provisions of Act X of 1859. 
An application was made to the High Coart under- 
s 35 of Act XXIII of 1S6I to set aside the order 
of the Collector, on the ground that the Collector had 
no power to review his own judgment, and conse- 
quently his first order stood, which the Hush Court 
ought to set aside, and pass snch order as it might 
think right, and lcvcrse the order of the Deputy 
Collector. The qnertion was referred to a Pull Bench 
whether s. 35 applied io the order of the Collector. 
The Pull Bench refused to consider the question 
referred, on the ground that it was the intention of 
Act X of 1859 that the sale by the Deputy Collector 
should be final. Is the matter op the petitios 
op Docowri Kazi B. X,. R., Sup Vol., 517 
[6 W. R., Act X, 53 

6. Order illegally 

made — Appeal entertained icithout jurisdiction . — 
In execution of a decree, the District Munsif madean 
order which hewas notlegally authorized to make at 
the instance of the purchaser of the property sold in 
execution. Xo nppeal could be made against the 
order, but the Civil Judge entertained an appeal and 
rev ersed the order of the District Munsif. The High 
Court set aside the order of the Civil Judge under 
s. 35, Act XXIII of 1861, but, by virtue of the 
powers giv cn by the section, the order of the District 
Munsif was also annulled SuBraya GorsDEN - 
Yenkaxagirx Aiyar . . .6 Mad., 22 

1 

7. Court exceeding 

its jurisdiction— Appeal heard irithout jurisdiction. 
— The true construction of s 35 of Act XXIII of 
1S61 was, that the High Court might call for the 
record in any case in which a subordinate Court exer- 
cised a jurisdiction when it had none or exceeded it 
when it had jurisdiction. The words in s. 35, "the 
Sudder Court may set aside the decision passed ou 
appeal in such case by the subo-dinate Court, or may 
pass snch other order in the case as to such Sndder 
Court may seem r.ght,” meant that, where a Court 
exceeds its jurisdiction, the High Court may set aside 
that part of the OTder which is in excess of jurisdic- 
tion, and that, where the decision of the subordinate 
Court is made on appeal in a case iu which it has no 
appellate jurisdiction, the proper order is to set aside 
the decision altogether. If an appeal he heard by a 
subordinate Court which has no jurisdiction to hear 
it, when it rngbt to be heard by another subordinate 
Court which has jurisdiction to hear it, the Court 
may set aside the decision of the Court which had no 
jurisdiction, and may, if it think right, refer the 
case to the Court which had jurisdiction, even if it be 
too late to prefer a fresh appeal to that Court. The- 
Judge having entertained an appeal where none lay. 
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1 ACT Will OP 1*81, S 3 S—conUnutZ 
is no ground for ntrrfenng with k docii on which 
th« Legislature m ended to be final. Jicssox J., 

J ifmd. Iw THE MATTER 0 ? THE TETXTIOjr OE SOU 

jjx Ost jots 

fR U B. Sap VoL, 531 evr.TL, Mis., 77 

8 — - rarer lo call far 

record— / tirrelioa of Court — Under t 35 of 
Act Will of 1851 tliere was k ducretion in the 
Coart to coil fcr the record or not i and io ruei 
where the application was n ade k considerable lime 
sftrr the decree the Coart rrfosed to call for it 
Boodbee r Alls i Urura 

(IK W„:Ed 1873,271 

0 ' Appeal from order 

rejuitnp torecl'/y a decree The general powers of 
the High Coart do not etiaMe It to hear an appeal 
from an onhrof a Z llah lodge refna n; to rectify a 
decree Mahomed licsaiesocLLin Chowdbxt r 
1 AMXAST (.HOWDIIST 8 W E, 391 

. 10 , , Application to 

Iroar/Ve appeal -La let -An ap pillion to the 
n.gh Court under . 5 of Art Will of I£C1, 

to o-der a rih-rdmatc Court to rrceue an appeal, 

" h t l e * ' D ' i l ia "r ron ™ 00 M 10 U ’ • 

within hltein daji of the original decnion (in tlua 
25*1 !* n * r "* n •if* 0 * 1 fr ®“ * Conn which had 
dealt with it without junsd-rtionl ought to he made 
cither lmmedutel, upon the quashing of the erdevi? 
the anbenlmate Appillate Court cr promp U and 

cr Eci«icx lm CHirmin 15 \v 

j, a.' tuimifl tlti, jJrTSSf fsnis? 

been preferred to the Cdlertor the CWrt \£de ' 

^VtTPawm 1 * 1 r " BiM or liwowa,^ 
l7BLE.,Ap,15 ISWR.428 
13. 

lector a,<°sem.„, m ,..*/s , £?*'•'<>* 1? Cel 

•Seeded n^'he Eennioenei' of . 

was held t. S” ei »ed«l L u an tV nit LA li 
ewld le , 1 J 5 .de by the Hi h 

&3i$r 

SS S2 ffiS’A’cr-'S'AS 


SUPEROTTEKDEKCE OP HIGH 

COuilI — ceafnatd 

1 ACT XXIII OP 1551, 8 z:~tc*‘i *vi 

1 1 — Order of C« /«■ 

tor tjeclmj jantidar — Where a gantidar 00 the rod 
of tb- fatal Ur iraa ejected from hia teldiag, not 
witlutauding a right of occn pancy independent cf hu 
gantl an appeal Uj to the Collector whose order 
cool 1 only be questioned by a cird suit, and not under 
a 55 Art XXIII or 1561. Itconcoxitn lfjm» 
r Wc-ovjmatu CflOwi>n*r 

[W.B.1864, Art X, 47 

15 — — Er’ntrlioirj 

ported ettom of Jliyi Court — Purer to deal ntl 
order etayiay execution —Where a s nhordiiiaie 
Judge in eonifqnrare of a fresh salt by the plaintiff, 
s‘ayi-d the deration cf a dierre which was pawed in 
the d feedanta’ faionr for coats the Ui t h toart,fa 
eiernae of its eitrarrd nary jnnadie’ien, reversed tie 
stay order GaKEnniMx, r Cdejual jouKKli 
[U Bom, 151 

10 _ Hefuttl tt eel 

ante Collerfw’e order made edUout /onidiHic*. 
seises it re r tried •• tile; at order — A rale haring 
been issued calling on a 3 idgment d l tor to aho* 
ranse why an o-der of the Co'lector in appeal 
rerersng an order made by a Deputy Collect a- b 
execution, shonld rot be srt aside, the mis was dis- 
charged with costa, inasmnch as although theCtllcs- 
torhad no juriaiict on to male the riiicf which be 
rnaJe, the Drpnty Collector’s order «!■ wrong. belt* 
avhUtww of the pronaioas of s. frd of Act X of 
18o9 and could not be upheld. Tauacacwp 3ITJ* 
»ci r Boyars CnrsDE* CarcKiuEtrrTT _ 
(lew Ro651 

17 s,ylt of Of peat 

— Sate dor arm re of rent, Irresulantp ta— A 
Cittl Court had no power, nnd*r a 35 of Act XXIII 
of 18 r l ti reverse a tile for arrears of rent under 
Act X of 1*59 on arconnt of irregularity or damage, 
without the a,gnercd party haring fret appealed to 
the Commis loner of Eerrcne AetXXIIi tf l 8 ® 
gave no rower to the High Court to eons -ler the 
legality or otherwise of the Colleetor'a order wuhont 
each appeal. Stmnra Ootau “boh r. P*m Brt“ 
tn SneoH 

[X led. Jar, N &, 1 4wn,ActX28 

18 Sett uj atide rale 

sb execution — Court 1 ereeedimj junidictteu. — I' 
the Jndce cirecded his jnr sdsctioa in hearing tb* 
appeal from the order of the Sadder Ameeu setting 
aside a tale In deration, on the ground of the rwo- 
payment of the part has e-m-pey within the proper 
tune —Held that St was competent for the Ht-b 
Conit, eicrciaing Its power under s. 35, Act XXI U 
of 1801, to art aside the order cf the ladder Ameen. 
Avabex Beont r Koobbaa Alt 3 Agra, SO* 

XIabzsr Paxbx* r BALDrt Pasbet 

[3 AEra.Bow^lO 

19 Act xxm of 

l$6t, s S5 — Order made eifinal fmrudidiou 
Interference «,U order of loner Court t.— Petition* 
tonght at a Court tale certain property which b*d 
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SUPEBIHTENBEN CE OE HIGH 

0?18C1, S. 35 concluded- 

boon" attached in 0; 

the District Munsils Court plaintiff m O. S. 

certificate was issued to wm. 5 ing for a rc- 

Ko. 79 of I860 P resral f ^ P p r0 „nd that it had been 
sale of the property, on the g a fte Munsif 

sold at an undervalue. OYorderc dare sale. Before 
cancelled the former “the property was soldm esecu- 

this re-sale trok place. th P | {1 gGG on the file of 

tion of the decree m suit tll0 plaintiff in 

the Civil Court, and P ar ?J" app iicd to the Munsif 
that suit. Thereupon p M o^JP^^ o£ tf, claim, 
to re-sell the property m sa ^ ^ ciYll judge, 

The Munsif ref used to d ^ ^ ns . fg order . Meld, on 

upon appeal, confirmed firB t ordcr> annulling 

special appeal, that the Muns^ ^ seqnent attachment 
the sale, was n. nullity > ~ c Xo. 3 of 1866 was 

. S^nntothc d^eemO^S.^ ^ tly 

inoperative against the p ^ tbe sc proceedings 

the appellant was e - , • ca |e upheld, if th® 

set aside and the were not open 

respondent’sohjectionthattt^ uot prevail. 

to question m *1*°. rr^ that no right of appeal 
Upon the latter point, Kel ^ Coarfc had no 

existed, hut that therefore th ^ tbafc Court, and, 

iurisdictioa to entertain the op^ ^ app eal as a 

living effect to the f h ^ xl il of 1SG1, that the 

xrKOA Eemai • • Order reminding 

su f {— Application to “jfLwherc^a Judgeon 
appeal coM7:aieleenlroug, ht. dcd „ case 

Sr appeal hy a ^^tlustancc-HWf,- - 
for re trial to thoCo jji<rii Court, that, a it 

miscellaneous peW?® * °t\t£na to have presented an 
was competent to th P judge remanding th 

appeal from the order of tl = U ndor s. 35, Act 

suit, the High C f irt |' a r L' a P miscellancous apphea- 
vvm of 1861. to entertain a misce am 

toto set aside the Judge's order. T^ w . >l4 

SAADUT AM ' po.rer of Judge to 

/“1;Shc Di”S ? ict Judge 

offence against pubhc ■ dw of the Subor- 

having reversed on ?PP™‘ “‘ ccut i 0 n of the defen- 

diuat^Judgc sanctioinngtliejpros^ , ***. 

I •‘MSTT-JsSi-jsrKBi 

Fairer of High 

not only reve^thcU ^ ABX7RM0SE r. Dossnn 

* l h t'lrror.r. Soitdcbm: Dn-i* ^ K > Act X, 145 

EW C*o»» »« 

Bra Hot 


SHHEBINTEHDEHCE OE HIGH 
COURT — continued. 

2. BOMBAY REGULATION II OF 18-/. 

Flaint, Presents- 

23. - • —•«- 


Plaxnl, jrresemu- 

per Coxirt- Jurisdiction oj auoor y Jc ,.,. 

jTfjrft Conr/, Poirer g. * _ A £ / cond cln8S Subor- 
J?ey. II °f JS2 {’ *• °f ' for presentation m 

dinate Judge returne P d t ^ P the snbject- 
the proper Court on the gronna ™ The first 
matter exceededhis was ti.cn 

class Subordinate Judge, to vvboin the pin tbe 

presented, also returned it fox v5^ l gn y ecb .^ a tter 
proper Court on the F 0Un - d ; c tion. Tbe plaintiff 
was below his pecuniary 3 successor of the 

thereupon presented the paij:^^^ bad or ; g i,nlly 

second class Subordmat J J d ^ (rcbcW tbat he bad 

returned the plaint. Th. JL, uassed bv his pre- 
uo jurisdiction to review the orfcrpissea dj l 

decessor. The P 1 * 1 ? 4 !®. “ P tb ^t no’appeal lay against 
rejected the appeal , 5101 = ; cw . The plaintiff 

appUed r to C tbyiigh^Court under ito E ^° rd "^ 

direction that he E i ,o n a Ghibhabpap Hah- 

date of its original presentation. 

govakdas v. Lamb Jasii ^ 20 Bom., 50 

3 . CHARTER ACT (24 L 25 VICT , C. 101), S 15. 

(«) Civil Cases. 

^izncfiowj of 

24. " 7^ / n. C'hortf-T' — —IS (tiUTt 

Stgh court under of the c .j.) that 

of superintendence. He \P 10 t the power 

under s. 15 to be ^rcUed by the High 

of superintendence . , or ministerial, but 

Court is not merely ndm.n.stratn e or nu 
also judicial. Bora Kooeh r. Uamob^ ^ ^ 55 

Object of surerin’ 

Charter Act to confer an j rig h ”P^. c1l CoBrt some 
its whole object bemc ^ C ,- t t0 ;> s appellate 

SSSZf " ^“ t SVa. 74 

’ — Deng. J-Ct Hill 

SB-- IZ, The Court held that in n suit for 

of 1SG9. * ^ BcnKn i Act 

rent, even if no Rpp fa * J J * * Atiucal coulrt inttr- 
•sail of 1809 . the Couri ori PT w Qn aprca! 

fereunders.loor Act-tA- lbat the power 

^M--S KABfflSBErolr 

5 IBKBODA - too '™® B B bE ; i 111; S3 VI. B., 208 

. T -.uninMoEHOBA Soosr.rBenDj'sarr 

Re'crv ing drcisv n m AlOEiiu & 03 TV. IU, 11 

r. Kbbeesa SnAicn . * 
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SUPERINTENDENCE OP mail 
CODRT-«.a/i nntd 

3 CUAETLI* ACT(SlA25VlCr„C 101) f> IS 

— eonUnntd 


Tt uteaee of re 

" bcre the applicant h*» a remedy by 
the Court u rt I artist to Interfere 
s»*» Gian r tax* Cnftso Ota** 


SUPERINTENDENCE OE HIGH 
COURT — coa'iaarf. ( 

» CHARTER ACT (21 A 25 > JCT, C. 10l),S IS 

— eauliMtri. 


•bare of tLr cxeeutioa-dtttor, the High Ccurt, & 


JUoEni Cut stub oiai* r baax Chasd Ota** 
Is th* tt iTTza o* tjii rermow ot SlAimrs 
CurnptB Gts** IL.H,3 Calc, 243 

SlAHl.AXSAU UAB1IASSAH r \ ALI8HAI CWAXJl 

[6 Bom-, A. C-, 174 
Btsnso Cucxnta Barmen Atari r Sno«nz* 
Slones Pit Chowdubt 22 NV. It, 277 

HcBixntm SIoobibj** r Nobis Cbcxbzb Dos* 
[20 \V It, 202 


the nrKiK of its extraordinary jurai'etom, jcf.J.4 
to Interfere, la cwtArtptnee of the Jaebn o' ihf »p> 
pi rant in secreting to avail bltcself of « 0J7.e- 
tanity which the Itrirer AppcIDt* Can't hid f'rrt 
hat, of Blowing thftt the partition which hi! t«s 
mule «** bjurloo* to him. SLiTBrXADJJ GOTiS 
VUASDAI r 1 ATXA I'Ul EtJlK 

[5 Bom, A. C, 63 
33 i Order tf Jndp 

nnjtr » 252, Cirvf Trootdrre Code, 


28 Eanfe.ee »f re- 

medy by en I —The lh r h Court emu o* interfere 
undtr A. IS of the High Court* Art where the lower 
Coart ca» not ftcteii w thout jnnwhrtion or where 
there it a remedy by a regular mit. hiioirsin 
AH t Cbowuhi* 11 ntilo am lB W It, 170 
Dooboa Scosdieu Dima r Ka«b*i Kas* 
Cncckrtsrnr j 4 w ft,, ftp. 


—The Court £*oned to interfere undtr «. lS «f 
the ChArtr* Art la order to »rt uije as order b* 
foil* nude by • J udge ttndrr a. S' 9, Art 1 1H « 
lfii' ', Bjxn ■ tompla.nt m»d< to h!» ef rerjtiace 


E«i etenee of 

ether eem,dy -Where a prtitSoifT had lurcmedr 
£?"!•*■ V '*» > ‘IS ..d ih. 

Tt " .V J r V ht w - ron P within hmianj- 

(tction, the Curt held it hftd no rower to ittirfere 
W •* **“ «~le T Art Rua K./nou 
Aciihicabt r hreor Cdctsib Ncsdxi 

[17 W R, 80 


•-SCI ftnd I Cited thftt it wcnhl tart lure ntfrDrcd 
erm If the eider bad been u-ad* without jnt i k^tUB r 
•iter the delay that had Ukrj place, the pxt xxjri 
rrmfdy being tofcrin? s regular »n t to »»tajliA 1 Sjf * 

H^tt Zrmoosrs Diom r. 3Lino»n> R J ^ 

P BVf.T£Jfi 

34 7,-1,.. tiW 


34. Zarlei.w '-V* 

tree tf arolhrr renedy. — r.trtararr, A i'<u 
ftli.wed ADCthrr drcrre-brfdeT to o' tain • at 


a rrgul»r iuit dedincg him eat i Jed t »haj IS* ^ 
pro pert u» la it pete la ciecntioo of b *osg, . itfrt *" 
did nothing erra after that decree »«) Art 
•aether decree-loi.l.T ipjilied for tbeirjrD gai^f^r 
««le of the pro poti e» in rxerutam o Jrr rwti& ai 


rnedy by tee.lar «.< -6 Wft, ftdj^Ud'LlYa^l 

irat m tl e lcKlreni Conrt, Cfttcuiu. E therrawn 
t ^ COQ , rt ,l '^hftbftd • »nm for whS 
A hftd • tamed ft decree ijmut him Thu dr tree 
l»d been ftturlud by T nadrr » decree ohUued bj 
?*»“? lhpy , »rpl*«l to the btfthftUd 
•Court for ftitaffteum of Urnr decree out of the 
Pw’ney d. routed by E The Offic ftl Au pare op- 
tb * “Pljcftt^n. «h ch gnnlid. The oi 
.H Ais^ee prtLKBM the U^h Coart to mtrrf.r, 
Vto 11/ ‘ 10 ? hc * »te Court 

llCed. J T’r“ L * e ? an4 ,Ut lt<T « 
lec&SZjreonotJaL “ J ° l !‘ Ct!0a “ d »PP-«t,oa 
decided i Jf ‘b* ^ Art '“I of 

ro^dbe «t£jd"by 72 Cote: !2 W R^ 103 

Art XXIII of WM. ■— 

BAirciias Dos" 1 ref "«d to extend uusUa£ 

raordiaarT , ~r. 


the lower Court Uing *11 tbu rartieJw 

It, »ad baling I«i*cd *3 w«b.r rrj<V| . ^ jhjf 

tlooer*. ftpfUrftticn. peUtwnrr, ftfter n[ 

dayi (the period limited for»UftriK*<j 

imoltd the aid ot the Ulrb Court undr* a. . -.Jr- 1 

Charter Art j but the Court declined to exe'eu* i*t 

junalictioa. leaciug the petitioner to bu remedy rt » 

regular »uit him Kiahob* S*S r. Win 

(17 W.R.4” 


13. rawdiaftrc power* Sd^the 

pepmtf Ce'tretor -t-' riet c"fH c *. *“ ehftrreftfcji 
h»d decreed • rut e„^ eiteta: ““f ■pM’ttA Jloer* 
22WIC, 623 


hftd decreed a rTrt t™. ejicti? Ael»j Eadba Jloerx 
due, held .fteneXU cx«u 22 W 623 
had been p»id upw.iMa ^ fifteen fosar 

f’ 616 

buS cw,*,S“' !l, ■ 12 

D*kt D r i6 FmAjS' »»d. after par- 

JDnax . '*“ ASIC * c V r “!* tke di riled 


35 Oraet 

*/ attorney to lie* on document for 1»» 

Eci! t net of other remediee —A Ira of 
baling been ftummoDfd to prodnee ccrtna doc *tc(oti 
before the Court, objected to do to claiming * ^ 

open them for cost, due to them from the port 
Wbcoe uutance the document, were called, and th*- 
objechoa having been orerrulid, they moved the 11% 
Girt under a 15 of the Charter Act. Ht d tta 
the High Court i* not compelled to tu the J** 0 c ’ 
rupenntendcDee created by the Charter Art 
tb« mterert. of ju»*vee ii find, it cecevnrv W do 
and that in the pre«ent one there ii co danger of 
*ach failure of jurtiee at would reader It 
for the High Court to InUTfrc, « pec ally b«v^ 


for the High Court to lnt<Tf'«, .peeiaiiy 
regard to the fact that the W of thu 
retoede. aasuminethe attorner to be entitled m • 


remedy, usuming the attorney to be entitled _Wit, 
d,« not invrfre the Ion of hi. co.t», a* be *“•* •** 
•a the ether ronedi», for the recovery ofbi* 
Eemble — The power of aupermtendence ender a * 
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SUPERINTENDENCE of 

COTJR rS-conUnned. s . 15 

3 . CHARTER ACTj2, Se? CT.,C. 

would be exercised by erc^of 0 ^'^^ « 

"-HOB l CH^B . HKB. 

Lai. SlBKAB - • Effect OS fo ments 

36. to exercise of ex- 

of case of 'V ect,0 ”Z , -The extraordinary P°w«= 

/rao, dinary b . 15 are only exercised 

conferred on Higb CoMts Oi itl l error in the 
when, firstly, there lias been x • t) ie pl 

Judgment of tbe \owcr Court o f ' r[nce . The 

ISf has entitled s. 15 does not 

rejection of an aPP ^ decision on the merit's, 
necessarily araou , tlirown out by a Munsif 
■Where a suit for rent *• Small Cause Court 

and subsequently Court refused to interfere 

and in either case t^^nsif interpreted he 
■under s. 16, but a c t ^ a varia tion of the 

second order of the Hh,h cour __ that, though 

first, and entertained the s ^ ^ ^ tl e merits, 
the action of the ;Hi?h Con* ^ c i n im, the second 

ict, as plaintiff had n „ it. Shooyakkubb* 

Slunsif did r'.ghtmri jj- 0 q KEKJE e 
Daeee r. Dwaeka Xate moo w Ej 344 

Gin ny appeal 

none lies-Order 

■Court should not, in th case where the law 

powers, give the Court in the exercise 

provides none. Nor “ben sucU int . er . fe T“ 

of those powers w * e f® r of working an m 3 ustice. 
would have tl* feet of BB- 

Rabataxbeai Laebhai r 4 Bom-, A. c., si 

“ 1- . L gSf£ 

a Sw aiIvhi Ot M® 

cannot admit an aPP'f' b a ll 0 w. S. l» ot 

unds.ll.ActAXnl of lSbl, n tQ thc question. 

the Charter Act held not tS JfuoottAB. Ghose 

GobeWATh Sasdxai, c. R jg v?\ R-, H 5 

• .. . Party bringing 

SSSk 

St«£.V M «»“■ C jSk 1 Clc, SS3 

Admits ton * of 

,4°i »^5sSi^?u'rt, i '«u*£'”" so"™; 

Ss;srg£SrS*“o®' 

passed b} th Snog ^ B ., Ap., 3S 


SUPERINTENDENCE 

COURT — continued. 

. /n < f. 0 = 


OP SIGH 

“ CC)URT— continued. 

3.CHiKTEEACIJMjSVICT.,C. )■ - 

s. C. Ojika Nuseto r. GtJGTTK SHOO*™ 1S0 

^ ^^pj>eq} %riihdi"aictt 

without aKlll0r '\ y An* appeal which had 

refusing to re f f£ "\ J£ d „ e ' was withdrawn the next 

been preferred to the Jud after an ap- 

day through another pleaae^.^ rest0 red, on 

plication was made to ha e PP had n0 author- 

the gronnd tuat the s j nd< . e refused the 

tty to withdraw the appeal- rfacJ^e ^ ^ 
application -&W t fu ^d to interfere under 
order, and the High * conn a5 under the cir- 

s. 15, 21 & 2° 1 •> ' j u <l„e should not be 

cumstances they tbonght^ tlie matter, 

directed to take i SiKGH 

Mtohoohettc Debia C. De - |- 13 yr. B.., 167 

Order releasing 

42. Hirrhment - An order of a competent 

property from ailacl ‘™’ iTom attachment after m- 
Court releasing property ^ “ ard ought not to be 
vestigation °. f , a ^ on nd of mere"' irregularity, 

intertered with on any r* occurred. Bisrcso 

unless a failure Shoseee Mon™ Pab 

Chtobeb Bhettachaejle v. -n 22 "W. R , 277 
CU0>VDHBT • 

Illegal a~rett in 

43. — - The Htoh Court declined to 

Court of - Va 3 islra v ‘ uowers described in s. 15 ot 

cxercisethe extraordinary powers d;d _ n ot 

the High Courts A ’ . , . (u our t under a civil 

interfere with the arrest in ^ius C beforc the 

process, of a person who had oeen ac ^ 0 f his 

Magistrate, hut "as aeqni a 

arrest. Ik TEE EAXXEE OB THE - EXI*^ ^ ^ 393 

JaAIJj • • ' , ,, 

Jirard under fae 

44- T)ehts Act, 1S73, on matter already 

PTawab Aa=>m i Vcbt! L? h ’ certa - m } udgment-crc- 
decided by ‘{ ec : ee -~}] rr Z of ftourt to the Com- 
ditors submitted a tbc Bawab Kazim’s Debts 

missionera appointed de d unascertained 

Act, 1873, as if it were “ their opinion 

claim and the Commissioners expre ss b «n 

on the matter Corn* held it had no 

already deteimincd), the High Court ^ 0stM0 

authority to inquire into thmr XY1I 0 F 

Bbsttsi C. Coemiesioxees H-y DEK 24 w _ B-, 39 A 

’ Power oxer Col- 

45. t- fhe High Courts Act, the 

lectors . — Under s. lo superintendaice over 

High Court had a power {o retrain a 

Collectors’ Courts, and c0 . - di t ; 0 n whicii properly 

Collector from excising a pmsdict CEEAtoEE 

belongs to a ZdRh .lu^e.^ ^ 

Cecndee r. bHAStA - u -yr. B., Act X, 68 

Couira, Heeo Moars 
Doss • 

48.- 


, . — - ■ — — ■ 

Setting oside 

+ - := ntfsrtt 


_ — — ee 1 1 » » u ? - ^ :r 
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SUPERINTENDENCE OP mail 
COURT-twin**/ 

3 CHARTER ACT (44 A 25 V1CT , C. JOl). S 15 

xrrte the debtor's remedy li either by an application 
for renew or by »n application to the High Conrt to 
exercise it* powrrs under the Charter Art, * 15 
DooBtu Do«s r*KOiiL r F*81BOO Bur Mc’entt 
[83 W IE, 271 

47 — — Befueal of oppU- 

t,i .(» tndrr AH rill of ISM. i UO-tx pirte 
decree Judgment lu pswcd ex parte »F»mrt ■ 
lie frmlant who bid not ipiKiml The dlf.-ndunt 
failed to ah iw cause for setting aaiJe the Judgment 

under , 119 of Art VIII of 1S59 He then sprl.cd 
to the lilgh Court under i. 15 of St A 25 Ikt. 
r Id, to trt tildo » portion of the decree sa 
having been passed without juris hctlon The Court 
refused to interfere 1» Til* mattes or rui 
IBTtnO'C op Lesme 

[10B.L,H.,e8:IB W IE. 474 
48 Irirerefioo of 

ytuuir.p iltly— Half for clean. *1 tools— Ca»« In 
which the Munuf hi Id that the Municipality bad 
expended more mrnry thin ws« uirnairy in chatting 
the petiU ucr 1 * tint, »nd tlie Judge on »pp«»l let 
Mule the Mnn»iP» dicuionand guie the Municipality 
a decree. On the ground that under the law the 
matter wt* rurcly within the diacnliou of the Muni- 
cipality Held that, eten thoogh tl e rale* charged 
by the Mnmrlpalty were higher than these which | 
could be obtained by other pert ui, that waa no 
ground fer the Interfircncc of the High Conrt. In 
tub umr* op Joox»n Curses* Derr 

[18 W. R„ 285 

48, — — Fxere.ee of die- 

eret.on under Act XXpflS63, ee 4 an l 6 lie fatal 
ofjnned.et.on — !Yhrrc an applieatioaby a petitioner 
under Art XX of 1663 *.5 to be appointed nanaier 
of a reli c ioui endowment, wa* rejected t y the Jud^e 
after hearing both side*, on the ground that there hid 
been no transfer of the property by the I-ocal (jot cm- 
ment under * 4 the Court refuted to interfere 
under • 15 of the Clutter Art, holding that the 
Judge bad not declined to accept jurisdiction la the 
ca«e, and ibat he wet right in refining to excrciio the 
jurisdiction i e.ted in him by a 5 Aanarr Hoiieix 
r Hazabx Bioch 18 VT. R , 390 

BO. Order rejert.no 

document under e 129, C.r.1 Procedure Cade, J “39 
— Tho lligh Court refuaed to Interfere under a 1 . of 
the Charter Act to act aside an order rejecting adocu- 
ment made by a Conrt under Art VIII of 1*S9, 
*• 129. »n appeal from inch order being barred by 
a 363 la THE SCATTER OP EBtKlSB 18 W. E , 511 
Error of late — 

<^««ee— la a conflict between a Judge’s order and a 
direction of law ground for the High Court to 
exercise ita powers of Interference f Doses* r 
oSEcsisiSH Drr . 12 W. R„ 74 

„ ®3. Z Error of la to— 

Care mitre no appeal l tee to Brgh Court -Here 
errota of law conmutted by a lower Appellate Court 


BUPER INTEND EN CE OP mail 

COURT — omtmaed. r 

3. CHARTER ACT (i 1 4 25 VICT- C. tOl). S. 15 

~coa'iai«f 

in fairs h which the High Conrt haa w> appel'i^ 
jurisdiction do not gtre the Utter Conrt tower I? 
Interfere under a 15 of the Charter Aft, i’J Mtcf. 
Terence being mtrlrtrd to faac* in which t.e lower 
Conrt firmed a iartadictlou which it U* M '* 
rrfua,a to f ifrriie • junulifCM which 1. eta 
Kilci Hcb D«as » Roodiiiipb 

It J C* CnTTDEB roODil « ? B ^ 

63. — — Ci * r Lf e t!.!£ 

mtAotl f trie lichen— Error >» /or— The 
ferencr of the High Court under • 1#, f* * •* 
Viet, e 194, abonld be ronflird to raK* In which 
the lower Court bu acted without juntbrtion, cr 
ha< I ro properly declined jurisdiction, and abou 
not br . i tended lo far* In which the tourt. thou jb 
competent In reapett of the atibjcet matter, baa » 
foofelreil the Uw In deciding araae. 
virn Rot Chowmt . 7 a D. R, 140 no* 

S C. KiiutKiTH I’OT Cnowunsr r Stub 

TBt E SOOBIICBEE DOIIEC . II W. it. V 

54 — Error fa Ir*r— 

Infnrt.re. Frerenho, o/.-lVhcre theta 
a oiauif.it error of Uw, and to prerent 
injustice, tbf High Conrt In th* axereiaeof 
tra. rdinary jonidietioo will remand a «< 1 f® 
lower Conrt, though the tatne of the claim w»J 
under R500 and the owe may be one l« "bch a 
apecUl appeal la not allowed r.iWiB*l ^ 
BiK GiauniDzsit . • . 0Bom-.-3J 

C5 Frronerte ori* 

in lna> made aa coniejnenee of fa lee 
partn -Tho nigh Conrt will l-tcrfcr*. under *•»« 
tbe Charter Art, with an order made by a *> 
Conrt which U merely contrary to law, *“™. . 
order baa been paaicd in eonarqurnra Of a w 
false atatemrnt made by the opposite party." - 

Iirwurn Lit* r. XIobeju Liu. 3C.b i*-« 

BO JTreay dtertH* 

-i,™ .. ‘J',' d" 

Court’s dccUlrti was fnndamentaUy wrong j 

and the lUUlity of the defe. dints In the Os*B«»> 
mattrr of the amt h»d n t been properly triM. 1 " 
High Court, although m t warranted la Interfere* 
special appeal t by reason of the suit btvng » , • 

claim undlr R5 Oj, waa jusiiOdl lu interfering on ^ 
Ita general jowers of aaperrmon. 44 

Rbojoo Rim . . . S3 w. 

57 — Eefneal 

0 / confirmation of tale — Error e/ Jaw.— ^ A« , M 
pun baser of property aold In ciccutlon 
applied to the Jo ’ge for an order of i 5 oa ®5! n ? Cour t 
sale, and wa* refused. Hell that the H Igh 
had no power to Interfere with the Jud 3 o , « a 

ereu though erroneous on a point or a*fnna 
matter entirely within his judsdicUOT, and fro® 
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SUPERIHTEHIDEHCE OP HIGH 

COURT — con t i n ued. 

3. CHARTER ACT (34 & 25 VICE, C. 104), S. 15 
— continued . 

which there was no appeal. Ik the matter or the 

PETITION OF DURGA CHARAK SlBKAR 

[2 B. L. B., A. C., 105 

S. C. Doors a Churn Siboab r. Doorga Chubs 
Ghossal . . . . 11¥,E.,2S 

58. — Error oj law . — 

The High Court will not, under s. 15 of 24 & 25 
Viet., e. 104, interfere with judgments, decrees, 
•or orders of a lower Court on the bare ground that 
they are erroneous at law, or are based upon a wrong 
conclusion of facts; there must bo some special 
ground justifying the High Court to exercise such 
powers. Mad nun Chumdf,r Giree c. Sham Chand 
G lREE. Ik '1HE MATTER OP THE PETITION OP SliAM 

Chakd Giree . . .EE. R., 3 Calc., 243 

59. : ; — Error of laic — 

Revision oj judicial proceedings — Jurisdiction . — 
The High Court is not competent, in the exercise 

• of tbo powers of superintendence over the Courts sub- 
ordinate to it conferred on it by s. 15 of 2*4 k 25 
Viet., c. 104, to interfere with the order of a Court 
subordinate to it, on the ground that such order has 
proceeded on an error of law or an error of fact. 
Where, therefore, on appeal by the judgment-debtor 
against an order confirming a sale of immoveable pro- 
perty iu the execution of a decree, the lower Court set 
aside the sale on a ground not provided by law, and 
the auction- purchaser- applied under the abovemeu- 
tioned section to the High Court to cancel the lower 
Coart’s order, the High Court refused to interfere. 
Tej Ram r. Habsukh . . I. L. H„ 1 All., 101 

60. : — Revision of 

.judicial proceeding — Jurisdiction of High Court 

— Civil Procedure Code, s. 622. — Held by Edge, 
C.J., and Oldfield and Huodhurst, JJ., tb3t 
“under s. 15 of 24 A 25 Viet., c. 104, it is compe- 
tent to the High Court, in the exercise of its powerof 
superintendence, to direct a subordinate Court to do 
its duty or to abstain from taking action in matters 
of which it has no cognizance ; but the High Court is 
not competent, in the exercise of this authority, to 
interfere with nnd set right the orders of a sub- 
ordinate Court on tbo ( ground that the , rdcr of the 
subordinate Court has proceeded on an error of law 
or an error of fact. The Hit’ll Court’s power to 
direct a Subordinate J udge to do Ills duty is not limited 
to cases in which such J edge declines to hear or 
determine a suit or application within his jurisdic- 
tion. Held by Straight and Tritustu JJ, that the 
word’* superintendence” used in s. 15 of the CliarU-r 
Act contemplated nml now includes power* of a 
judicial or quasi-judicial character, apart from those 
conferred on the Court by s C22 of the Civil Proce- 
dure Code ; but that the iast-roenth inJ provision may 
properly be accepted ns indicating ihc extent to 
which the Court should ordinarily interfere with tire 
findings of such subordinate tribunal* stare invested 
4 with exclusive jurisdiction to try and determine all 
questions of law and factorising in saitswjthin their 
exclusive cognizance, and in which ihvir decisions are 

vos. v 


! StTPEBINTENDEIfCE OF HIGH 
COURT — continued. 

3. CHARTER ACT (24 A 23 VrCT., C. 104), S. 15 

— continued. 

declared by law to be final. Tej Rim v. Harsukh, 
I.L.R., l All., 101 ; Girdhari Singh v. Uardeo 
Ha rain Singh, L. JJ., 31. A., 230; nnd In the 
matter of the petition of Maihra Part had, I. L. 
R., 1 All., 296, referred to. The judgment of 
Petheram, C.J, in Badami Knar v Dina Rai, 
I. L. R., S All., Ill, explained. Muhammad 
Sueeuak Khan r. Fatima 

[LLE,B AIL, 104 

61. — . Civil Procedure 

Code ('1SS3J, s. 622 — Failure of dttlg 1st a Sub- 
ordinate Court . — Where a subordinate Court had 
signally failed to do its duty, and there had been no 
patent neglect on the part of the petitioner, — Held, 
on an application for revision, that it is competent 
for the High Court under the general powers of 
supervision vested in it by s. 15 of 24 A 25 Viet., 
c. 104, to direct the subordinate Court to do its 
duty, nnd complete the case according to law. 
Muhammad Suleman Khan v. Fatima, I. L. It., 9 
All., 101, referred to. Abdullah r. Salarc 

PC. Ij. B., 18 AH., 4 

82. Error of law 

— Rejection of claim to attached property without 
decision on necessary questions . — Where it was found 
that the Court below was wrong in disallowing the 
claim without determining certain questions of law 
which it should have determined, the error was held 
to be not such that it ought to be rectified by the 
High Court in the exercise of its power of revision 
under s. 15 of the Slat. 24 k 23 Viet., c. 104, or 
under B. G22, Civil Procedure Code. S 15 of the 
Slat. 24 k 23 Viet., c. 104, gives the High Court, 
in general terms, power of “superintendence over 
all Courts which may be subject to its appellate 
jurisdiction.” The law Raving advisedly and nicely 
left this power unlimited, it is not desirable to limit 
I it bv any hard-and-fast rule, and it is not every error 
of law that would be a ground for the excrcise'of this 
power, nnd a party’s claim to the interference of the 
High Court is very much weakened when he has 
another remedy provided for him by law. Mad’iuh 
Chutider Giree v. .S' Vim Chantl Giree, I, L. It., 

3 Cate., 243, nnd T-jram v. Hariukh, I. L. R„ 1 
< sU „ 191 . Blur , wan Ramanuj Das r. Kiirrrtn 
Most Dassi . . . . 1C.W.N, 017 

63 . Supervision at 

to execution of order . — The High Court Ins jurisdic- 
tion to direct a lower Court in what manner its 
own (the H iirb Court’s) deem.’ or order shall be 
carried into , fleet by that Court, and to *.-v that the 
lower Court doe* not pervert the order ,r do that 
which was not intended to be Gon», eren when sy)c!i 
order constitutes a part of the order iu i aeration of 
a ikerte which the lower Court ought to Lave paw, *d. 
Kalee Do's tAKorAL r. lior hrcKHEn'trr liras re 

C14-W.B,, 145 

04. Act X of lid:-. 

i. 151 — Execution prccrtjingj.—i U'hf« a D.puty 
Gdkctcr refuted to entertain an appUcitkn by a. 

IS X 
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StTPEIUKTEN DEUCE OF 2X1011 
COURT— ocafia.ed 

3 CHARTER ACT Si A 25 % !CT,C IC4),S 15 
— roafi *u*<f. 

defcrdint for real alien of ''**.« awarded ly »Ccrart 
of iipcal »-> {o' refund cf the ax-mit which the 

pUintl* b»d mined from thedrfen l*nt In exeentiou 
of the decree of the lexer Court, but which fcmd tttn 
di**l owed by the Court cf afT'*'- ‘ n ' 5 f* 

«PP**1 the Judge h 11 that ro appeal lay unVr 
,1 1 of Act X of 1*1 *-IUU that thelti.b 
Court hail power, oodrr 51 A 2 s Viet, e 104, 

I is t order the Rrputr CoRectn to enforce 
rnl totictl cf the amount rralued from thr defendant 
in tirro of the auwuut allowed by the Court of 
■ pneal, and alv. to rxomte that part of the decree 
which awarded crtl to thr defendant. Jr Til 
■ama o» ml rntios or Oostwp K<xwi» 
Cbowdw BLILBnp VoL. 714 

[2 Ind Jar ,K R,189 7 W It., 620 
65 Order »f f«f 

/erf or Jir.ay fo*»»» me Ptrereal of— VThm e 
Collect r bane? paeacd an < rd<r for jcwwuicn cf a 
certain tenore in fa' our of the applicant on hu 
pcrchaee then* f at a ale f T arnart, rercraed tueb 
order at the in* .an re of an objector who had already 
pnrrhaacd the eame at a sale under Bengal Act 1 111 

of 1$> for tracer* of rent due up«o it, end b»d been 

put to IWWHIW1 the Huh Court refund to nrrria* 
it* power* under ■ 15 of tl e Charter Act. Na*A 
t»ti Dati 1>em c Chism Chaaas Coowthii 

[SB.L.E, Apx, 65 
•t C Nahawii Dun r Chtstii Cnrsw 
Ceowdh*! U"W. Ih.612 

60 ief/ere Rtfeef, 

el 1$~ Seleau ofjrrtoa twpriroaed 1a rural toa 
of deem — "Where H executica of a euirmary decree 
for rent o' tamed under Regulation VII cf 1T29 m 
1851 again** the father of the petitioner and another 
the petitioner <u arrested and lodged in jail in 
January 1*67,— Held hr the majority of the Court 
(NosuAW J_ diaroting) that the High Court could 
net, under the general power* of lupennleudeuee 
retted m it hy a. 15 cf the High Court* Art or 
a 16 of the Letter* Patent, inter! re to erder the 
releaae of the petitioner Goru SrrOH r Cor*T 
or Wi2i>3 7 XV R, 430 

67. Ameineaf rf 

decree — Ceefl Pretedaro Cede / c i9 I, 24K S65— 1 
Daly of Jadge - Where a Jndgm.nt-cT.5tor well : 
to attach and »ell a decree on the allegation that the 
aaaignwient of It we* not a ietf fide roeiTrvanre, and 
the eemreyinc* purport* to he one of property epeci- 
fiedm* ’65, Art VIII oM85« it » the dnty cf the 
J udgn under s. 246 to enquire whether the anlgne* 
cf the decree ni or was not In load fide pemrmoa 
of the propraty. If the Judge Inquire* into the 
fact*, no appeal lie* from hi* order i hut if he 
refute* an. inquiry, the High Conti, under it* general 
powrt* cf •upermtendence, can and eng* l to require 
the Judge to make the inquiry Gansu Cur sera 
LasostE e. KitErr’starr Dm* . 8 W. R, 26 


SUFEBIKTENDENCE OF HIGH 

COURT— CO af I awe J. 

3. CHARTER ACT (21 t 35VrCT*C.lW .8.15 

Whether a decree for rent, under Art X of 
made in me d strict, cao betrvoiferrrd to aniSer 

f r eiem'wu, I* a qorrtioo which tbe Huh 
can deride in the r*cr cue of It* "<tipenatn».r , u* 
O'er all Court* euhjcrt to ill am 1 - 1 '* 
under 21 A 2* WcL, c ICR. *.15. 
DrorTamiuKruuii ,„ rtt _ 

69 .irf.«;i*«wj 

of or "fatal o/y,r*^.rt*oa.-A party 

with a lev' 1 '®*!* finding under *. 15. *rt A*' 
of ha* a ipcclal remedy br • euit fa * U™ 

Court and carrot* claim the lluh Co- it I 
frreuce nodrr *.15 SI A 23 Viet, j"*. 
ejeept where the Judge ha* escrcued a I 3 ™** 
which he ha* not or ha* refined to e*crr:w ! • V** 
dirtiou which hr ha*. DooMA l *oor>c*ttVntl 
r Kaisn Kiict CarcilirrTrr 14 W R, 

70 Order es'mf’tf 

del'or from li.ti7.fy o* trvaaJ of 
S 15 it the 21 A SS WU «• ^ ^ 
enable the High Court, by war of t0 ^"j 

with an order made by a lower Appetite Cmrtircaw* 
where the lafer fcal June fiction, and the U» de care* 
that lU order ,hmld be final. An order etraptriii 
deftra- from liaUhtr oo the quertw* of rmi^=* 
errn though erToaeou*. i* an eaemee of F n * iar .— 
Sacw-Dawxrti Dosst* * Hastes K |^ ^r^ 3 SS 

Kiui PaiiCB Chow»h*t r J! 1 * 

Sue** . . . - lSVT.K-i-^ 

71 - 

exeralioa ‘ale wifAewf taletmy trtanlg — Whrtc. ® 
^ Boiler Bemral Art Vlll of 1«C9 » 21 o “‘L“ 
claim leiig preferred to property tttaAed in «r« - 
poftpoutd the eale cf it witbont tah oe 
or haring the amount of the decree dep<*R»d. ^ 
that hi* proceed np, though emmerne-wwa 
b which he had and eiercraed jnnedicticn *^ * 
hi* deeinoa ought cot to he at ande under the * 

orelUax of the Art 21 A 25 Viet. e. 10L 1* *“ 

WATTS* OT THU TirrHOS Ot lUOK ‘“ 20 ^ R, 10 

70 ^ttealeoa of 

deer", Sefae.l to ,t.y- jr/ey.'uw. 

fad aa .1 -It' pit * decree 

the Court of the Sadder An «n. and ‘ « -SUc 

attached eertaa procerty of. the ^moS- 

J. who had a decree a-aiurt the J 

debtor m the Court of the Prwipal S^der A 

applied to the Court of the Suddrr *®T 1 

piiceedine*. on the prtnn 1 M fb *«• Jg 
been ohtaioed hy fraud. The dodder 
ing the application J appealed to 
■aw no ground for the Imputation ° r .”l„ twuc a 
(by Houhocs* J ) that the J nJge'e iud. mfnt 

• the face of ,t gcol «id in a car' W ..J^Trfthr 

tteo. and that it dJ not caU for aa e*ero« « 
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SUPERINTENDENCE OF HIGH 
COURT — continued. 

3. CHARTER ACT (24 A 23 VICT., C. 104). S 16 

— continued. 

extraordinary power given to tho High Conrt by 
s. 16 ol the Charter Act, .ThmaI. Am r. Waited 
AM . ... 11 VT. R„ 87 

78 — - Order with in 

jurisdiction —Sint for arrears of rent and eject- 
treat. — A suit lor arrears of rent, where the plaint 
contained also a prayer for ejectment, lming been 
dismissed by the first Court, an appeal was preferred 
to the Collector, who heard the ease without any 
objection ns to jurisdiction, nnd decreed it solely 
upon the quest on of tho latent nnd character of the 
laud and the arrears of rent thereupon. Held that, 
as the Collector exercised a jurisdiction which lie 
had, no question of ejectment lining been decided 
by the first Court, and no appeal basing been made 
tj him upon that point, the High Court refused to 
exercise the power they had to interfere under s. 15 
of 24 A 25 Viet., c. 104 Dcitstrs Bntjatrr r. 
JfAitosiiiD Am ... 13 W. B., 438 

a 74. i'll it brought in 

wrong Court. — The plaintiff brought a suit, which 
was cognizable by n Small Cause Court, in a Munsifs 
Conrt lining jurisdiction within the local limits of 
the jurisdictio i of tho Small Cause Court. He 
obtained a decree, but flic decree was reierscd on 
appeal. On special appeal the Conrt, though holding 
that no special appeal would lie, sot nsido the decrees 
of both tlio lower Courts as basing been passed 
without jurisdiction Taoim Chaban Mookerjee 
r. Poena Chandra Rov 

[6 B. h. R, 717 : 15 W. B., 397 

75. Order made 

without jurisdiction. — 'lho High Court exercised its 
powers of superintendence to sot aside a judgment of 
a .fudge reversing a judgment of a Munsif passed in 
accordance with tho award, tlio J udge’s order being 
without jurisdiction. In Tint matter op In mi 
Bux . . . . &B.h. R., Ap., 75 

S. C. Eeahee Btjkbh e. Hajoo 14 W. R., 33 

76. Order made 

without jurisdiction— Appeal in rent suit to wrong 

Court. — A suit to recover H254 as arrears of rent 
baaing been d. creed by the Deputy Collector for 
R<49, the defendant appealed to the Judge but 
plaintiff appealed to the Collector. Tho Judge dis- 
missed the defendant’s appeal, and tho Collector 
gave plniutifl a decree for the full amount originally 
claimed. Tho High Court, under s. 15 of the 
Charter Act, set aside tho Colhctor’s decree ns made 
•without jurisdiction. Rookneb Ror c. Ambith 
Lam, 14 W. R,, 254 

77. Order of 

Collector made without jurisdiction — AT sued his 
gomaslitn (31) and id’s suiety (C) under s. 24, Act 
X of 1859. nnd got a decree ex-parte ns against the 
snrety. Upon id’s proceeding to execute tho decree, 
C applied for a revival of the suit, which was granted, 
and a re- hearing was appointed for the 4th May 

VOG. V 


SUPERINTENDENCE OP HIGH 

COURT —continued. 

3. CHARTER ACT (24 A 23 VICT., C. 104), S. 15 

— continued. 

18G9, hut subsequently postponed to the Pth, on 
which d ite the case was struck off by the Deputy 
Collector, under the provisions of s. 54. Subse- 
quently A* applied for a fresh execution of his 
original dccreo to the Collector, w ho sent tho record to 
tho Dipnty Collector, with instructio is to carry out 
the execution. Thereupon C obtained a rule from 
the High Court calling on A’ to show cause why the 
Collector's order sh mid not be set aside Held that 
tho Deputy Collector’s order rinling the case off the 
file annulled the decree so far ns C was concerned, 
nnd that the Collector’s order directing execution was 
without jurisdiction and tho High Court would set it 
aside under their powers of superintendence. Gcda- 
THUTR ChATTEIUEE r. Ncndlam, Mookf.rjfk 

[12 W. R„ 408 

78. Order con trary 

to laic, from which no appeal lay — Ctrtl Procedure 
Code, 1S39, s. 246. — IVherc an order was made by a 
Munsif under s. 2 16 ol Act Yll I of 1859, and a 
regular appeal was preferred, and then a special 
appeal to the High Court, that Conrt, while refnsing 
to entertain the appeal, on the ground that the 
Munsif’s order was final, or to set aside the order 
under s. 15 of 24 A 25 Viet,, c. 104, expressed 
an opinion that the order was contrary to law, and left 
it to the Mnnsif to act upon such opinion Kah 
Chubn Gib Gossain r. Banqshi Mohan Das 

[6 B. L. R„ 727 : 15 W. B., 339 

70. Order contrary 

to lair — Civil Procedure Code, 1S59, s. 246 — Want 
of jurisdiction — Act dll of Jb59, s. 246 Order 
under. — In a case decided by tho Munsif, in which it 
was found by the High Conrt that there was no 
appeal to the Judge, the Judge’s order was set asido 
as passed without jurisdiction, and the Munsif’B 
order was also set aside ns not basing been passed 
under a 246, Act VIII of 1859, under which section" 
the objection had been perferred. Habbis Chttndea 
G urxo «. Siiashi Mala Gupxi 

[6 B. Jj. B., 721 : 15 W. B., 163 

80 • — — Order passed 

without jurisdiction — Claim ocerralued for purpose 
of oicino jurisdiction- — The plaintiff bronglit a suit 
in the Court of the Subordinate Judge of Dacca, 
under s. 15, Act XIV of 1859. The defendant 
pleaded that the Judge had nojnrisdiction, inasmuch 
as, if the suit had been properly a alued, it was one 
cognizable by tbe Munsif. The Judge found that tho 
\aluo of the property did not exceed R500, and that 
tho plaintiff had over-estimated the value of tho 
claim in order to exceed the jurisdiction ; but instead 
of returning tho plaint, he proceeded to try the case 
on its merits, nnd dismissed the suit. On an applica- 
tion on behalf of the plaintiff jo set aside the judg- 
ment ns passed without jurisdiction, tho High Court 
refused to interfere under s. )5 of 24 k 25 
Viet., c. 104. In the matter of the peti- 
tion op Wise . . 10 B. It B., Ap., 20 

IS x 2 
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BUFERUfTEKDENCE OF UIOH 
COURT rsal mat* 

8. CH4PTER ACT '24 & 25 VICT, C 1(») S. 15 

8L - 


r»f* a 


1ldif J tO 


jSaS „ M 55 A mt fer«mw of rent 

wu A ratutH by the Deroty Collector fer dr# ault 
under a. 54, Art X of 1559 Thertnpoo a fresh n t 
wu broa lit by the o a t plaintiff for the morrry of 
the nil innn, and a dee-rm was obtained. On »P 
p«l (be Judge rerersed the deeuiroi of the De^ty 
Collector mod dumiwed tb# nit- The pUi-tilf then 
app'ied under a. 59. Art X of 1859 for mrirxl e 
the feraer ml, but tb# Deputy CoHeeVr rejected 
th# apjliratwi Oa appeal tU* Jnd.t beldlbai th# 
mt utifihl b« retired, ard rnauM tbr ease few 
tn»L Tb# Cull Court coder it* genera] rower of 
rapen- ten done* set M de tbr order cf tbr Jnd.ro U 
pasvd without Jnnadjrtim IwldiiC that, altbroch 
tbr Drpnty CbHrote* but formerly struck off theea*e 
under *.54 ntu wa* In fort an order nnder a. £5 
and tbrrrforr ouder » 55 At* X ef 185'' no appeal 
lay to l v Jndrr HABIB c oehis r UMITOI 
\irn Pot SB DH, Ap„ 32 11VT Ib.123 

82. Ordrr taait trill 

c+t /trirJrrtioa—OmuKOa to aljttl la tlltftl pro. 
rttd «7 - Where • mpmdmt in a Ccllertcr'i Coart 
appl rd in special appeal to tb» Hi»b Coart to wet- 
cur tbr general powers cf npmiun seted In It by 
*. 85, Art XXJII ef 1S61 »ad i. 15 of U A 25 
Viet-, e. 104, to Ht wide tbr CcJlertcr’i proeroedjog# 
«* mtlmt Junadictioe, it wu held tbit, u be bad 
allowed the appeal to be beard sntb-xt ObjertSba, 
be wu rtf entitled to tbr relief oauzht. Dtozo 
Morn In fit t Bitet llran 10 W IL, 8 

83. Error ea reew 

1*7 jadjauat format ofjmnti e(<»«.— Where tbr 
Dutirt Joir® rerervd the decree of tic Huanf 
for want of jnnabctioo, al hough the amount of the 
claim wu unde* RSOO the Court, in tic demur ef 
it* extraordinary jomdlrtim, interfered. Para* 
hum Errajnajrtai r Gruiiimu Int- 
( nanaa 4 Bom, A- C_ 173 

84, — ■ — Jad-t freer 

i*7 in form «»fee * 24 5 Jet rut of JS53 
Where a SnbcrdinaU Judge, nuder Art VIII erf 1«5*>, 
«. 2SG. declared that a deem-boldrr wu entitled to 
ccfccet bu mortoure Leu aearngt certain attached 
properly although that property wu in the posaeaam 
of the claimant on h u earn aeconct and not on behalf cf 
the lodrmmt-deUor, inasmuch u the claimant pn>- 
(ened to derire tu t itle under a ladorer ciecnted ia 
K* far oar by the judgment-debtor — II tU that the 
8nW£a*ie Jodge had proceeded beyond the antbor- 
nj ma him by the wetioo, and tie High Court 
* oaU therefore exrrcue the dtraorfjRare jnnaSe- 
t™i ciTrabj a 15 cf the Charter Act, by aettina uede 
*?.* « ordee and directing the property to be 

l lnx x * rr * 1 Khzuat CsrsniB 
Vi koi i r GorscHmy IIojocitdis 

[18 W R, 402 

85 j mff 

cue or mpreper rc/uil to tztrcue y*n 


B PPEBPT TCTPEW CE OF HI till 

COURT— coal aaerf 

3. CHARTER ACT (14 A *5 VICT.. C. 104) S IS 

— ttohomti 

Th» High Coort will v* ftercue it* • rtnw&a.? 
p o wer a nnder the Charter Art, ■ ’* *’ m 

junadiett n tal hem cither ' 


powera ender the Charter Art, 1 

inmdktt n tal bem cither norjed " 

i m pm perl » i it will net fnte-ferf «d>Jt tha- •«* « 

the Court which arr.red at r»-h drtiavm cirtrJM a 
i-.na^w which It properly reurwi- K#o*« 
Raw lirx Sctgh t RiinxJPEixi* _ 


. [23 Vf. R, 402 

qq EllrtoUottlfr- 

lot, ml if Ccmrl from K \u-kflir* 

When a Court mhjertto the •pjw’Vs jwW» 
cf the High Court refaM to «terta.n a 
which h has jsnadictioo, the High Cto* nay 
ita general power of iup»m-tendrti<e, erdrr the « 
heVw to entertain such m * 
no appeal small He to the High Court *«**-* 
dicfe in inch .ait- IUbtatix RlJEAh * Tr * 
rsAsi-To Twirr* „ «a 

[4RLE, Ap- t 23 ■ 13 W. R. 34 

Jlifanl t* "O*' 

o> la fctwmtr* tn tUtm •• Jrr! Mo,Ct*“ 
Prortf art Cod* J85? -In * «*♦ of • f 1 *-* - j 
attached property where the SaborJjute 
not eon alter himself coapetert to tnal» t_e 13T»^7 

. to the nature of the fouMum i 
%. 2tA Art V1U cf 1*559 the n^li C out 
mterfer® under the special pronoun, cf the OurVT 
Act, became the drrme-b 'dcr had a TrG*t*-3 
rnmlar nit. !■ TKr waittb or D r “5“‘* 
Mootruxi nnirsra Moorrarrs e So 
CHnrprB Doss . 20W 

- Dr'tW* toifj 


*» C .rJ 

JSS9 —A dferee, holder in oecatios ban-,. *” 1. 
vtuo of certa-n property appiicatioo •“ 
an laTcrtlgatim nnder a. 23', Act *11: 1 61 
Th* Mnnaif. wuhont pnng into eriJenee, tcj"^ 
th* appKcaiion, and the dodge, ro the 
roersed the Monuf’i jndgrorot and gate the *T? 

cant poawaam. The High Coart on . lf 

uid» both deemooa u not being deouco* _ 
inreangatscc of a »oit wrtbia the ** c ^ _ 
quest vm «tIH remained fer dcouam whether 
perty was head Jti* in the petseusm e>f the 
« hi. own aroxunt or on armor* of 
other than the defendant. tVocwrlS 
Eor c Bideoo Mooxui ItoiriB . U w. »-» 

83 

rrrr c.s . rx—' 

an appeal Ilia freen the dmicon cf , 

rejecting an appSealion by * .^Vi 
defendant, nnder a. !3>, Art VIII cf 1 5 , ^ 

th# right cf th# d#emroboM*r to&po^wh®. 
High Court may nnder the ISJi 
Charter, eotap#l the lower Coart t> citron# ^ 

£*«,. o£w.. Jxa * ** 
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SUPERINTENDENCE OF HIGH 

COURT — conti ntted. 

3. CHARTER ACT (24 L 25 YTCT., C. 104), S. 15 
— continued . 

1 TT. It., 140, referred to and questioned CoMECIOB 
OP Bogba i. Krishi-a Indba Rox 

[2 B. L R., A. C., 301: 11 W. R., 191 

80. — — Denial of juris- 

diction— Act X iflS59, s. 77.— A sued B, a raiyat, 
for arrears of rent C was added as a party under 
s. 77. act A of 1959. The Collector ou appeal 
refused to try C’s claim under s. 77, because she had 
not produced her title-deeds Meld that the refusal 
to try C’s claim by the Collector was a denial of 
jurisdiction on lilt, part, and the High Court sent 
bach the case to the Collector for trial of C’s claim. 
I>* THE MUTTER OP THE PETITION OP X ASSIP. JAN 

[7 B. Xi. R., 144 : 15 W. R., 418 

91. — — Refusal to attach 

property — Refusal of jurisdiction.— Where a Mun- 
sif refuses to attach property in execution ivhich ho 
is bound to attach, he may be compelled to do so by 
the High Court in the exercise of its poirers of super- 
vision. ' Munohuii Paul r. Wise 15 W. B., 248 

92. Refusal to exe- 

cute decree - Refusal of jurisdiction — Where a 
Deputy C ollcctor w ho had passed an informal decree 
refused to execute it ou application, the decree-holder 
was held to be entitled to an order from the High 
Court, iu the exercise of the powers it possesses uuder 
s. 15 of the Hi eh Courts Act d'uectingthe Deputy 
Collector to do his duty. Khemcnkubee Dabkf. t. 
Shurut Soondceee Dvbee 14 W. R., 9 

93. Refusal of De- 

puty Collector to sell <n execution of decree where 
plaintiff has ollatned declaration of his right m 
Cecil Court — If a decree of a Cnil Court declares 
that the plaintiff has a right to briug certain pro- 
perty to sale m a Deputy Collector’s Court, and the 
Deputy Collector, at the instigation of the defendant, 
declines to proceed w ith the sale, his declining to 
do his duty does not giio a fresh cause of action 
for the purpose of obtaining a second declaration, 
though it may r be a good ground for ashing the 
High Court to use its extraordinary powers to put 
the Deputy Collector right. RUGHdoxri,DUN Srt>GH 
r. Cochrane ... 20 W. R., 18 

84. Refusal to con- 

sider grounds — Renew of judgment of predecessor. 
— Wheie a Court subordinate to the High Court 
rejected au application for a rciiew of judgment, 
refusing to consider the grounds of the same, because 
the decree of which a review was sought was given 
by its predecessor, the High Court, in the exercise 
oi its pon ers of superintendence under s. 15 of the 
High Courts Act, directed such i onrt to consider the 
grounds Is the hatter op the petitios op 
Mathba Pabshad . X L. XL, 1 AU., 298 

95. — — Refusal to grant 

application for review of judgment of predeces- 
sor — Refusal to exercise jurisdiction — Forty-six 
suits were brought agaiust the defendants and dis. 
missed by tbe Mnnsif of B. The plaintiffs in each 


SUPERINTENDENCE OF HIGH 

COURT — > ontinued. 

3 CHARTER ACT (24 A 25 VICT , C. 104), S. 15 
— continued. 

cose appealed to the District Judge, who reversed the 
decision of the Mnnsif. In both Courts all forty-six 
cases were disposed of in one judgment. Six of the 
cases being appealable, special appeals in such cases 
■were preferred to the High Court, and pending such 
appeals an application for a rev icw of the remaining 
forty cases was made to the District Judge, who 
ordered that the petition for review should stand 
over until the result of tbe special appeal should be 
known 'I he High Court liai ing on special appeal 
restored the decision of the Mnnsif dismissing the 
suits, the application for rev iew was renew ed bef ire 
the successor of the former District J ndgo. He re- 
fused to admit the application. Held that the Dis- 
trict Judge had not declined jurisdiction or acted 
beyond his jurisdiction, and that the High Court had 
therefore no power under s. 15 of the Charter Act to 
interfere. Rah Labs Singh r. Jxvn Mahatoov 

(4 C L. R., 14 

98. — — Wrongly declin- 

ing to exercise jurisdiction. — Where a Judge de- 
clined jurisdiction on a wrong ground, as that cf a 
question of title having arisen, when oven if that 
were the case he had jurisdiction, the High Court 
interfered under s 15 of the Charter Act Ram 
Jeebcn Roxee t. Shahazadbe Begum 

[9 W. R., 338 

97. — — — Orders of Courts 

established under Land Acquisition Act (X oflSTO J. 
— 1 he Co rts established under Act A of 1870 are 
subject to the appellate jurisdiction of the High 
Court, and not the less so because an appeal lies to 
tbe Higb Court from tbeir decisions in certain cases 
only. Tbe High Court consequently has tbe pow er of 
superintendence oi er those Courts under s 15 of 
the Charter Act Is the mattes of the petition 
op abdoob abi . . . 15 B. L. R., 197 

98. Dt smi ssa l of 

ministerial officer — With reference to the rale that 
its extraordinary powers of superintendence should 
net be exercised except for the purpose of protecting 
a complainant in a matter wherein otherwise hew ould 
not be able .to obtain redress, and where the applicant 
showed himself worthy of its interference, the High 
Court declined to interfere on behalf of n party who 
complained that a District Judge had acted ultra 
ii res in dismissing him from the post of seriditadar 
of the Munsif’s Court, seeing that it was open to 
the applicant, under the Civil Courts Act, to seek 
his remedy from the Local Government. In the 
matter op the petition op Akbar Am 

as W. R., 148 

99. — Dismissal of 

ministerial officer — A Mnn»if, having charged his 
serishtndar with carelessness and irregularities, recom- 
mended his transfer to some other Munsifi. The 
Judge, after calling for and receiving an explanation 
from the eerishtadar, dismissed him from office. The 
High Court refused to interfere in the exercise of its 
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SUPERINTENDENCE OP mall 
COURT «aea.*d 

3, CIIiETEl ACT (2* A 25 VICE. C. IW . &. 15 
— cewtiaoed. 


prafrjJ pcrcrr «I to pcrro tendance biding tint el 
lie j.U the odge bad unrM an original powrr 
* where be Vail <* ly an appellate junadictiOi, he bad 
do or *o 04 • rx> u jl» nt mid* bj the Uacnf, mad tb« 
petitioner if t^vnerid had m frmrtiy under Act VI 
«f I 71 m me ap healtoa to the Local Goternmecl. 
Is tbi mit-tkk or Film Camso Liib 


op man 


SUPERINTENDENCE 
COURT— eoaJiaaai. 

S CHARTER ACT (24 A » Y1CT, C. W 

— roaf'Waed 

103, — rnprr.8t<rr- 

t.cm of U n* oe— Citif PnnUrt 


CoJt. 1SS7 > SOi—Cmit wieeellere i« mo 
— IThere m dediica {*-* , the rrjtetkn of os •W*~' 
t ion under Art MI t of IS 0 *. SOI) l* ^ckredtj 
U< rot to bo rabjert to appeal ** HW& l«rt 

I rmnaot Interfere eadrT SI A 2S VWt-,r ><>•_•. 1 

[20 W. IL, 4 1 0 | D**rm AU » Goirx. Lau. . S4TV.Hr® 2 

DiiwiiiaJ o/ 104. Ettorltr tf 

plaiaf/ mfltr oJi>» 3 1 Jfoolm*m—A t XXI of M3 •• 16 «iir-S*e 


ttird fitrtv of fUloi JT-l'trSoxxx* J ('rro» . «w*io« nf fitaitr— The High Coart hu, indw 
Em, J, diieciititi*) —Where m Coort added n th.nl | *. 15 of 2t A 2* VktU. e. 1*1. gener al re P**^* 


plaintiff, improperly dumiaied lb* 
that the nil wmi i.vll pining mod ondupow-d of bp 
the lower t Oort mi re/mrdi the plaint ff m i l the lower 
Court wmmord Tfd on I r the Hi^h Co.it • power of 
aupenrtendence verted n it hr the 24 A 2S Virt. 
r SM 1 IS to Uke op la I try the nu moor 
din.-lj Cur spin KmvT Barmcaiuu «■ Fispi 
tv* Cnrxbi* Moonuii 7 W R. 277 

- C Is thi vines or tb* rmricsor CBrTDTX 
East IJiicmciuuit 

[B.L.IL, Sup VoU Ap . 43 

101 Em meowi order 

— Taffiay *m I lr record poitw ms! ■ Itjol rrfrr- 
trafaf er —Where m decree hmd hero ob -mined ag\in»t 
m Bn »h nbjrrt doeo oiled u India. wboiobae-parotly 
died intnule mod an order »u made rtrmnj the 
decree agaimt coe of him eLHJrcir and orAn-mg rie- 
coU'o to proceed before Ulten of aJmiaim.-mtxxj to 
ha emtate had been taken oot. ard >i lent Inquiry 
hong made at to who «rre hu legal per* naS re- 
prcaeotaiKta , — HtlJ that ml bm-gh no appeal l»r 
agaimt tbe order Jit thmt. u it wuelearle erraneon* 
and >l. under the eirrottitanm of th< 
lead to the great o» nrlaiwi and mjarj to the 
mtcmti of the parties if tS: into .on wm» proceeded 
with, the C. orl wm» jniaScd is icUrfenng under 
s. 15 of tl e Charter ct. Pwio'l c Ciraict 

[I. L. R, 3 Cnla, 708 2C.I.E, 278 

Eot lee Poccsi r InusoOLUB 

P- 1*. B„ 3 Calc. 710 note 

102 


:tnml tesdeoce o»cr the Court el tbe r.eccmn o* 
^■d | Ronlmeln e*Ulli*bed onJcr Art XXI o* ItCS. As 


order paled hr th» Kecordir of Mnjlaum orAs 
a 1C or 17 of Act XXI ct ISA grant ng er «ttt* 
IWn»e to prartfae a* a pleader fa «i 
■ >• — (ir^iie cf 


drawing a ... 

Small Lanie Coorti of Eoolmein, I« t« . 

power which cornea xoder the »n premier dmee *' 
High Court. I»ts« WATTMcrTBoajo* 

[0B.L I’~, 180 . 14 W R.25. 


ICS. - 




r Ml Ctnrt t» r.ferfo.n for rt 'Z*7Z 

Ee'mtal of Um I, m f./or-d pw./fnf-Cw® 
a 15 of 24 A SS 1 wt, « K>». tb« n»gh Coirt 
*et aitde an order of a Coort of onr=»* l 3 - 
dirtioo. ref can C to enlrrtain an applwatioa to reri 
an order relming a petition for liare to «» ••£vT~ 
w«w rrr>! oo the ground that tha Conrt z* 4 
jnnadicticq lo entertain it lx tux XATTT* or 

rnmojorlminnuiDiBi „ 

[5 B. la R- Apw " 

in A — Etr-ur.Jlf 14 ’ 

-The lU.b Court 


e of p-er, 


r ime/eerf i/ f l al ^/_„ w 

-e t— A CiiU Court ii tot eejo- 

petent to crdir the name of a parchawr of the n hta 
of the pl»int£ m a ant to be tahautnled f e that of 
the plmintia or upon the app icatK» of the P»n» 


... . „««a of. aftrr fmrrxifd /ia. _ - . 

mjt i rrfnaed to mterferr with the irdfT of a C«rt gran 

lug a review of lu jadgmewt, allh. ogh the ap? 

u5> for renew w*. m t made otUl tbre 
tbe date cf the decree tbe pmrtr who pref 
app jcatxfa for the renew hatm^ mmtuoed aacs 
Coort of the enetence of jc*t and rrm»fa- 1 'f*,’' 
fo- hi* net baimg prrf.md til >0^" , 

renew within mnrty dara. AlOaSISi* BtW* 

StruA Kivr icnmi » 

pB.hH, A. C„ 181 . 11 TV H* 60 


-o allow the m wusorawo. 

Such an outer if made ia made without jnnadictui 
i iu* «w .« «a.» n_ o mpect of 


Jt order of that detenptioa is m 

whii the Lecnlstnrc intended either to rice or to 
? »PP«1. But the order ,, one 
O'^the^o.^^r* ®*' • H “ df “ eaereme 
A 2S x ™ rt bj «-15cf21 

[0XV.R,308 


107 - 




.ThefawerAppriW; 

Conn acmitten a petition for renew of 111 
alter a Upae of ninety dmv* from the da.e^_^f 
dectcon witWt residing that jsit ^d 
ranae lor the dtUy had been *bown. On an »n\ 
cat«o coder a 15 of the Charter Art to fee 
Court to art auie the oritr of the fa«er Coert. ® 
tbe rrrmsd that that Orrt had no 
enter!. m an appGcattoo for renew after a “I"* 
ninety daja without rcc rdmg that there "*1. 
and £«ooaila came for the deUr. the CoaTl 
refcaed to Interfere. AEaarursfsTA ■ 
SSTcora. on.l.E.sia:l3W e.«» 
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SDPEBXNTENDEM’CE OF HIGH 
COURT — continued. 


■3. CHARTER ACT (24 & 25 VICT., C. 101), S. 15 

— continued . 


108. — - — Order to com- 

pel Court to male sale absolute — The High Conrt 
umj, on sufficient cause being shown, make an order 
upon motion to compel a Ion cr Court to make abso 
lute a sale which had been made by that Court, but 
which the Court had not confirmed and thought it 
rot expedient to coufirm. ly the matter op the 
■Tetitiox op Oodict Zcjian . 8 17. E.,, 109 

109. - — ■ ■ Sale made pend- 

ing inquiry under Act All'll of 1S73 (the JSaicab 
Easim's Debts Act) — Order refusing to confirm 
jale. — Certain immoveable property having been 
brought to sale in execution of decrees against Ameer 
Saheb at the time that the right, title, and interest 
thereof were under inquiry by commissioners 
appointed under Act XVlt of 1873 (the Nawab 
.Kazan's Debts Act), it was sold with an intimation 
that the purchaser would purchase an empty title. 
Subsequently the commissioners came to an actual 
finding uuder s. 12, declaring tlio property to be 
held by the Gov eminent of India, and tlicir opinion 
that it could not be alieuated by the Nnuab Xazim 
In consequence of this, the Court w hicli had sold it 
.refused to confirm the sale. The High Court refused 
to interfere uuder the Hjrh Courts Act, s 15, hold- 
ing thit it was so manifestly right and proper in the 
interests of all pirties to withheld confirmation of 
the sale in this case that it was unnecessary to 
inquire whether the order was in strict conformity 
with the law or not. Kalee Moiutx Siucar t. 
Hhmafoon Kader Mahomed Azi Mirza Baha- 
door alias Ameer Saheb . . 24 W B., 311 


110. - — — — — Order setting 

aside sale made on insufficient application .— IVhcn 
an appheat on to cancel a sale does not mention the 
specific grounds contemplated in ss. 25b and 257, Act 
YIU ot 1859, tlio absence of sucb specification docs 
not take away the jurisdiction of the Court to inquire 
into the matter. Where a J udge m such a case sets 
aside a sale after finding miterial irregularity and 
substantial injury, liis (hiding is fin il, and caunot bo 
questioned by the High Court in the exercise of its 
extraordinary jurisdiction. Sookoowar Smote r, 
Kashee SrnGH .... 13 W. B., 250 


111 - 
1859, s. 
of price, 


— — — Act rxu of 

864 — Jlerersal of sale for inadequacy 
—Certain bank shares, the property of 
a judgment debtor, were sold in execution of a 
decree The Sudder Arnccn afterwards reversed the 
sale on the ground of the inadequacy of the price. 
The Jud^e having refused to entertain an appeal, the 
pm chaser applied to the High Court. Held, the 
parties being precluded from appealing by s. 364 of 
Act Vlllof 1S59, the High Conrt had no power to 
grant relief Is the matter or the petition of 
Dacosta . ■ • B. X>. It., Sup. Vol , 432 


S. C. Dacosta v. Hail 


6 VT. R., Mis., 25 


U2 — Civil Procedure 

Code, 1S77, ss. 290 and 622— Irregularity in sale 


SUPEKINTJENFENCB OF high 

CO UST — continu'd. 

S. CHARTER ACT (21 A 25 VICT., C. 101), S. 15 
— continued. 

in execution of decree— Order of Judicial Commis- 
sioner.— Certain immovoablepropcrty was on the loth 
day of February 1879 notified for sate under a decree 
of a Civil Court on the 15th of March following, so 
that only tn enty-nine instead of thirty days elapsed 
between the day of sale and the notification. The 
sale having taken place, the execution-debtor applied 
to the Deputy Commissioner to set it aside, upon the 
ground that the sale was illegal, the requirements of 
s. 290 of the Civil Procedure Code being essential to 
its validity. Upon that ground the sale was set aside 
as illegal by the Deputy Commissioner On appeal, 
the Judicial Commissioner rev ersed this decision, on 
the ground that the fact of the sale having taken 
place twenty -nine instead of thirty days after the 
notification was merely an irregularity, and that, as 
the execution-debtor bad not shown that he had 
i suffered any damage from the irregularity, the safe 
j ought to be confirmed. An application was then 
. made to a Division Bench of the High Conrt to set 
aside the order of the Judicial Commissioner confirm- 
ing the sale, upon the ground that it was manifestly 
erroneous, and the Div ision Bench referred the ques- 
tion to a Full Bench ; whether, assuming the require- 
ments of s. -90 to be essential to the validity of a sale, 
the High Conrt had any power, either under s. 15 of 
the Charter Act or b. 622 of the Civil Procedure Code, 
as amended, to set aside the Judicial Commissioner’s 
order. The Full Bench, without answering the ques- 
tion referred, held that, assuming the requirements of 
s. 290 to be essential, the High Court had a right, 
under its summary powers, to sot aside the sale itself, 
notwithstanding ‘and apart from the question whe- 
ther it would set aside) tlio order of the Judicial 
Commissioner. Bhearaj Kobri r. Gexdh Lae 
Tewart . . . . X. Ti. B., 5 Calc., 878 

113. — Application to 

set aside sale in execution oj aecree — Circumstances 
disentitling parly to relief.- A party applying to 
the High Court tor relief under s. 15 of 24 A 25 
Yict., c. 10 1, ain't clearly show that he has not 
contributed by his on n conduct to his being placed in 
tbe position he finds himself in. A decree for posses- 
sion with vvasilat of certain lands appertaining to an 
"indigo concern was obtained in a suit against D as 
manager on behalf of O M ,f Co., the proprietors of 
the concern, although no member of 6 E Co was 
living when the suit was instituted. In exeention of 
this decree, the plaintiff obtained possession of the 
lands. The executors of E, the last snrviv iDg mem- 
ber of O M § Co., having subsequently assigned the 
concern to A, who also took upon himself the dena- 
paona, the plaintiff applied under s. 210 to execute 
tiie decree against A m respect of wasilat , and two 
snccessiv e notices under s. 210 were issued to A to 
show cause why the decree should not be executed 
against him. A, being advised that the suit was a 
nullity, and that under no circumstances could exe- 
cution be had against him as heir or legal representa- 
tiv e of any of the judgment-debtors, neglected to ap- 
pear, and certain property belonging to Mm was sold 
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SUPERINTENDENCE OF HIGH 
COURT— eo»fia»e<f 

3 CHARTER ACT (2* A 25 \ICT, C 104) P 15 
— eontmurd. 

In execution of tbe decree without opposition on til 
part and tbe eale having beta dniy confirmed tie 
purchatcr who *u also the decree-holder, w.i pat 
into poll r won A thereupon applied to the Court 
executing the decree to hire the sale art andr, an t» 
hu application being refused petiticeed the Illzh i 
Court under . 16 of 21 A 25 Viet, c 10>. for 
the nme relief The High Court however re fated 
to interfere both upon the pnneirle above stated and 
likewise beennie the purtliaaer being alio the decree- 

holler could n<t successfully oppose a luit by 4 to 

la\e the aale act aaide 1* tc* vartEB or Tn* I 
rtimos or Cccbrix* _ MA 

[14 B.LH, 830 23 W R_ 310 

114, 8ethwff aetde 

cyder properl » mode Jor erfealfe dtetniniton of 
rale proceed* — Cln« Order a ■ — A rhim wav dis- 
allowed to certain propertv which had Ncn attached 
in execution of a decree The property wai aold, and 
after wtiafact on of thi d cree it was ordered that 
the aurplut proeeedt abould he rateahly distributed 
anronz ctl er judzment-crcditori who had subse- 
quently attaehM On the application of the name 
rcaaful claimant again preferring hla etaim to the 
propcrti the Principal s ndder Ameen made an thcr 
order setting aside the previous order for d stribn 
Hon »0 far ai it affected «tmie of the creditora Held 
that the Principal Sodder Amera had no jurisdiction 
to mate the Utter order The High Court would 
therefore interfere to art it aaide under Hi general 
power of superintendence In tbx Him or ihi 
rrtiTior or Dbibxj Manila Cnasn IUiunr* 

[2B laIt,A„G,2I7 
S C ManiBijis or Bobdsva'i r IUbriixil 
^eu. 11 W B. 64 


BUFERINTEITDENCE OF HIGH 
COURT — continued 

3. CHARTER ACT (2$ A gSVlCI* C 10,1 8 15 

rejected by the lower Court, It wuhellthit tbeorir 
of rejection could not he Interfered with by »» 
High Court tinder a. 15 of the High Court* 
Art Is tbe VATTSR or IB* ” T *2 0 ’L 0 !, J 12? 
Most* Dosses . . . llWR^ASi 

j!7 - — Arl XI »/ ISoSe 

, 4 -Interference enti AdWI l/'WJ ^ 
Coarf —The powers conferred by 2$ A i5 
c 104. a. 15. and Act XI of INS a. 4, &> •£ 
enable the High Court to Interior with 
decision of > Court of Small Cauae* rcfunng »" »r 
plication rn tbe part ef a defendant to aead f«r» 
copy of a letter which was filed m another «A »*» 
which the defendant dealred to put lnas*vrtro« 
Is Tn wnu or tbs rtmtos 

118 Order rule it . 

Aetmjjndje and eel atxde if permanent 
—Where an acting J udie of a Smalt Cause Court bad 
made ao order which the permanent Incumbent in 
ha Morn considered to hare heen n^U snu^c 
anthonty of l*w,-//*H that the nigh Court was 
not competent to taVe up the raae ™ » J"v; . t 
from the Judge, hut that the party a^™d *h£U 
.p, l j 1. 11, High Coart, if I* ItoilM 
Its extraordinary power* under a 15 of tM 1 •» 
Court* Art Deep CHXSB f Goitbei^ w ^ pe 


115 


- Order 


eanction to proeenhon-G rant of ttrhficaii of 
admin,, tralxon tofne i oldmi under for fid nil — 
The applicat on of a widow for a certificate harin- 
heeu oppoicd by a third p rty (A), who produced 
an alleged will of Ihe deecmacd the Judge ordered 
tje grant of a certificate to X Subsequent^ the 
widow petitioned for an inquiry into the genuineness 
of the will, and the Judge, after examining witneaaei, 
considered there were sufficient gronnda for in 
veitigatraz the charge of forgery, and directed that 
A ihould be sent to the Mapitmte for that pur 
pose Held that the Judge ought not to hare 
granted the certificate to the party who produced the 
wilt nuleai he was quite ratified that the will was 
genmoe Ai the order, however directing that X 
hi a Magistrate wa, made with jun, 
mcti m, the High Ccurt could not interfere Is thz 
"*110* °* K00TI BE njuxE Gbpb 11 VT E . 171 

irtweli * ta y «f execution pemi,^ „{ t 

debtor lbe,ecant J by a jud^nent 

affS nrfd Wbd11 ! 

*h\ch .he hail 


•penal appeal her and no freettono/ 

ar,.e,-Ael XXIII of ml,. SJ -W**” 
of 24 L 25 bid. c. 104 the High Court 
not interfere with the decision of the Courts fc 

I. -hW . »i— tUl wt-o i, ““ 3 
• 27 of Art TXIIt of lSdl.und where the« 
question of jurisdiction Involved. IB ™ 
os in* nimos os LuiBisisr Boa* , , 8 n 

[LL R., 1 cate-, 

S C. Ketisi Cbbtiast r LcE ^2 , 4 ^fj£°440 

120 lulerf.renee If 

JHek Court *■ eoatCOfnitallt if Small C*“»' ®«t a 
-Act XXIII of mi, ,.27 -Inn m‘t^^ 
by the hmall Cause Court, and m which n T^ {t 
appeal lay to tbe High Court under *- Z' 
TAIII of 1861, the High Court exercised its « , 

ordinary power* and d smused the 
JUbiab Cbtsd BxatiicB e Sbaoob K F r0 , 91 
[5 a. I. till op* 

j2b . - — — ■ tf'a.t 

dic/ion to determine porf o/’eaxe— In » «« « { 
Small Came Conrt nature (to recover theraw 
produce) which bad been decided upou the *»I 
between the paztua the High Court refnarf » * ^ 
cue its extraordinary powers nudrr i- Court 
Charter, rnerelv on the ground that the W t 
had no jurisdiction to determine a P* 1 " 0 _^.,nce 
pote, which was whether the land whose prod 



( DOS* ) 


digest of cases. 
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SUPEEINTHNDENCE OP 

COURT -continued. s 15 

xchabtbracum^ict-* 0 * 

Him n, Sison r StkT.ta Fa - b , 508 

Stag of • v ' t '” 

-The ‘Rich a suit in India 

general power, stay J ,j™ bt .- ul? wound up '>F 
again st a companj _. rv ; n England under the 
order of the Court of Cto*** ^ c > Hm , t ,ncc.s «* 
Companies Ac., IS -> er t0 do so. Ba>k °e 
such as to render >t F™P r . Pr.EMcnA>D 

Hikoc'tas, Cki>a ’ A .‘ t 11 Amlin u c. PnEMcnAM> 
EaichaMi. AHsirnnnA g Bom ., O.C.8A 

BAlChAKr * 1 Recorder of 

j; 0 n.ooon,Eer..«.nfr<of io ^ f 0 f pro- 
ratify o/t-W?.— Thcroe trinl before ft 

ccdtito hv'ocr been Hbrli Court 5 n 

Uco-dcr would net warrant the H*-h £ ot a v , lU 
•V- that in pronotmciM jurisdiction 

after iw e«tit.atm he tod ^ 

or in interfering with bis ilecn 0 1& ^ B-j 3o l 

ot Mee Ter!. . 


SUPERINTENDEN CE 
COURT— continued. 


or HIGH 


Order passed 

124. - — ■ 7Z Cir\l Procedure Co3c»l&5~» 

leihtnd legal proceeding instituted 

s . 246.— A par*# ,t, it 0 { 1S0O, lulling been sum- 
undir s. 2F>, Act V 111 The Court, 

monad to give cvld ?” CL .,“ ^ witbout lawful 
considcriiiL- tint ins b forc j t with reference 

crewe, decided the »■»“«; h f ^ c;vU , rocedure 
to the provisions teil to rnoie the High Court 

Code. ltwasthenaUempt. . lOi, to set aside 
wider s. 15 of 21 A ^ i c . cvW ence. Held 
the order as I» S!cd be substantially a special 
tint such actio 1 allowed with reference t 

appeal, •which e™M r .iUtntcinrw>CT Uoogcb 

g f » to. DntJMEX bison r. x* p, g atf-. B , 121 

Execution pro- 

A Principal fc * dder jL n scc Ung by his laid to en- 
ns a witness of a P - decree, anel, on his refusal 
force the execution of ? „ ^“jArate. On an apph- 

to attend, sent him to ftc ; on Bench 

catien to have j opinion that under the ci - 

of the Hieh Court was otop^^ Suddcr Auicon 

cumstanccs the or nIK i unnecessary ; but being 

waS arbitrary, 'xoxn.t wq\ isiou iu tbe 

doubtful, in the absence of o£ interference 

Ciiil Procedure CoAc.etx l point to a Full Pencil, 
under the Charter, refenad po ba[1 po wcr to 
Seld that the rrncipa Sntor^ ^ 

male the order, and tlat^^ ^ TIFI , C T THE tetx- 

^'?Ko '»“|i B., sop. Ton TO 

s. c. J«™« J»»“ s “ 

Ceowduey 


COURT — conftnuea- 

3. CHARTER ACT (24 A 25 VICT., C. 101), -• 

— confirmed* 

Improper exer* 

nI)!ptr 3 t ; to' com frm H.e Secretary of a Bar 
purporting to co Misl)C d the name of the 

Association framed p ; ? that the words 

petitioner in ,b P ^ ° t h c ; “ ^tisSction ** in s.,35 of 

“vrtxfof ISM (nmendiiic the Le ? lPnict ; t,cners 
Act At ot io oA-nl refer to proaf b> any of the 

Act X \ 11 ( Lfto S thc law f ofthetot upon which the 

means hnrwn toll . £ determination, and 

Court is to exfrc.se its jnmeiai ne ^ 

the -Twice had acted without Pra - t5 . 

local ertdcnccasrwim d H;?ll court may 

timers Act. In sue .' _ n . vfrB 0 f superintendence 
interfere under the andepmvert °t s P 

gii on by s. 15 of the Charter Act. ^ ^ ^ S8 
’WAH BOBAX/ • 

— Order under 

Prpci' Practtf toners’ Art J *!& of 
Order tnchtdtng « person J na ‘ d d 

touts.— Held that in the High 

under s. 30 of Act - tll0 e ^ cr cise of the 

Court could only inter p upon it by s lo 

powers of superintendent. would not 

of the High Courts Act >, lb f’ t ^ d X -round upon 

interfere caen then, where to sole ^ 

wliicih its mtcrfercnc nrrjvinst tlio vreidbt 

decision of the District Jn „ • TnE rirrlTioN 

of the eiidcnec. lb the mat 3l AIL, 181 

or AIadho Ram . 

(i) Cimnb'AL Cases. 


Refusal of HtpJ^ 

Court' i° interfere ^eng^fappf exists.- . 

Held per AKStlE n nd _ McDovna, «> » ^traordi- 

High Court, in the exercise of its p tt£rS) inter- 

nary jurisdiction, cannot, in cn ®l b\ lan bare 

fere, unless all other remedies ? ^ , v h crc parties 

been prcxionsly exhausted. Th f ;s{ratCj an d 

who had been convicted of r'otby a gc ^. mls Court> 
who, having a might of appeal I o* 1 Co urt under 
instead of doing so, tno'od the HrtU ^ . utcrrerc 
cl. 15 of the Charter, the Court un 1 

until that remedy had been resorted to 573 

C. Raacocmah SiK&n I. U. •» 

_ TlrN.n'N'ATH GiIUXTUCB: 

S. C. Rajcoomab Sesgh c. T)^ c L Ei) 352 

. Setting aside 

129 . .-mania instituted. — Per 

rat’d conviction xn i«« ^ without reference 

MACHEA>-,J.— The High t-o j con ,i c tinn made 

to the Local Got enun«it set 0-1^ Js THE MA p TL ii 
upon a trial lmpropcry e emtkess r. Ront^ 
or Rows Cnram» Baotcta. ^ Ca i c ., 560 
Chto-deeBamkta - 1At 

S. C. Rows Cuokoeb 30& 
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-SUPERINTENDENCE OF JUUU 

COURT— cotfmiirJ 

8 CHARTER ACT (24 A 25 VTCT.. C 10»), 6. 15 

— n«ti(i«d 

ISO Order of d,t- 

charge free den ry It W rote t Art ( IF cflSttl, 
, 16s— ( air ■» rhu-k there \t no appeal —The only 
I armed where it It tooght_ to 


OF HIGH 


itr% . * A** 1 * 

o'rter of diaebtrg* made bv a Tritid -ney Magu- 
trite it that laid down in a. ICS of Act It of 197r ■ 
and at bv that acrtiou there u no appeal allowed to a 
complainant who it a private individual St It cot open 
to him by invoking the aid of the Hl t b Coart under 
a. 15 of the Charter to obtain under the Court a 
extraordinary powers that which he might obtain had 
he a nzb t of appeal In tk« want* of rooxx 
Chc» Pat 1. 1*. Ri 1 CaIc^ 447 

131 — Error la fie- 

OjJVac* not conit.tnted on /act, pro ti *« non 
appeatatu eo te-tth re the lli.h Court wat «f 
opinion (in a cate In wi ich n-* appeal lay to it) 
that the fact* f nnd by the loart that tried the 
pruonert and t eliurl of appeal from such Court 
dul nt «n ttitnte the offence of cheating of which 
thepriw n bad oeen convicted, the Ill'll vbnrt, in 
the caerciir ot iti extra rdinary jurisdiction rereraed 
the convict on and sentence. Urn r HaaGoraxoit 
[8 Bona, 448 

132. Jet r ef J<*f, 

e 17 — Order of e item', re m’ere —The High Coart. 
wh If considering that an order bt a Magistrate pro- 
testing to art under I 17 of Art T of 1SG1 wat illegal, 
refuted to interfere ou the ground that the order 
one of an eiocotire nature, la ra* aurrs or xm 
tetitiox or Ranoxas "inkia 

[IOB.I1.R., Ap,4 18 \V R., Cr, 67 

133 — Order 1 

CntiiuJ Procedure t ode. 1571 t 5IS- 
— The extraordinary power* conferred on the lfich 
Court by 1. la ol the l barter Act extend to the 
revuing of orden pasted undrr the Code of Cnan 
nal Procedure a. 518. Gbojhmt LccHxtX Pza 
■HAD I'OO VIH r POHOOr h AXlIV PoOXZI 

[24 W B^Cr.,30 

^131. — Ortfi 

m,n*l Procedure Cod, J Art X of 1*~2) t 515- 
"* annot interfere, under 


buterintendence 

COURT — toeUeuci. 

3 CHARTER ACT (21 & 25 VICT„ C. 104), 3. IS 

— continued 

Chnndtr Ao 1\ fen, I. L £-2 Calr - 2JJ - 
followed. BAAMXI . JA«*o^ ^ e Calc ^ m 

CBtiiti Coox A » Eor r 0«iB_C«Traf* 
Mojocjidjui 


23W.B, Cr., 78 


COOTTDOAT 

sunns Dm < 


•1 —The I 


1. 15 o' the Charter ict with order, duly pasted by 
a ll.gutr.le under 1 5lS of the Criminal Procedure 
Code I* Tax mma ot thi rirmox cr Cbcx- 
hi 1a c zx 1 1L.B,2 Cale^ 283 

133 — 

Cn». M J Fneednre Code. 1S7S t ) 

F net Jen Code IS 2, t 297— Oed, 

a. r Ms'of7sri'?i ,f ' i . ti ^ t ’ °[ dcr * “wSewndir 
»;5l8ottheCodeof Criminal Procedure not 

,n n Judicial proceeding the Ilieh 

Ccrie C oi"r^!° V*l" Sth tbra rad ' er * of ’the 
_ n , ®! Procedure , but where an order 

Lide * CCtl ° a **' the High Coon act ft 
ef the Charter Art. 24 * 
104. U tU ^, llrr of fid; pc’it.on 


Dnotii CsmPm 

[23 W. r_, Cr, St 


leaf, under t 5fS. CrimiMi J roeednre 

—The High Court, in the eierot* of the 
dren U> it b y «. 15 of the Charter Act, leaned aw« 
at lb* Instance of the party aggrieved cal -f 
upon the opposite party to ahow can* « °Tf. 
made by a Mait.Pr.te wticb.wa. wapU«ed«f 
should lit be aet ande t T want of jnrudirtirt, al 
thonxb the matter haJ already been trough to tse 

o tice <f the Court oa a reference id»<W by tM 

bctiioui Judge. Kau ^axAW Hot Cnowonir * 
Atuoot Omoat Ksi* . 22 W. B, Cr,S* 

Cnw.Ml **»• 

relnrt Code (Act X of 1*2),' 
tUtnfrom eerie, • -ef -A Deputy Comuuvisn^ 
patted an order onder a H I of the Code o Ctisb 2 ** 
Procedur*. prohibitirg a pertoa from coUcrtin? 
rent or attempting to collert rent, either h»«<U £ 
through any of her odScrra or acrcanU, fn® the 
ralyatt of l»o tpecifled prrgunaaba, and alto 
effecting any uale or putting la baud » a J 
nth regard tn aUndiog tree# or *tl ected tim^J 
.a an «ute, or erret-ng any adla cr knehan in 
perrnnuaha for a period of two mouth!. C poa 

^cation to «t at.de r.ch ord.-r.-ReW tha. the 

High Court had lumdiclton under a. IS ot >-* 
Charter Art.oartuat.de if it were made -ub^ 

l u k'r; .o ’ %"Zeo 

I33 — Criminal Tro" 

red.ee Code (Art F of 1 593). ee lio, •»«- 
Parer of local Legnlatere —Power of ennito* J 
Utah Court — Order cooetrninj a Jem, T* r f r ‘fVZf t 
tab, read* muter ' 145— The local 
has power to overrule a atatntory power confer' 
oa the High Court; but this waa not the object 
and remit d the legulatxia expresaed in a. «5 0 
the Criminal Procedure Cole of 182S- Lmprei 
e. B.ral, I UR- * Cole- 172 I~ £ , S 1 
17 S, Ttf erred to. The terms of ■ 435 mean 
orders coder the exempted section mentwuM 
el (3) mutt hare been passed with lanwTetwm « 
xuch orders are eballengcd as made without j 
die. ion. the mere f.rt of their porportmg to be 
coder the exempted section, would not bring 
within tbOM tcctioos to ma to debar the 
power* by the High Court under a 15 of tie tw- 
hr in. Al.,, mn at. r 
I L. £-15 Cole , BO, Aeanda Chandra Rintla- 
charjee v Stephen. 1. h £-12 Cole - W. £**? 
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iuperintbnden CE oe HIGH 

COURT -continued. 15 

, CHiKEE i OIj2* i J | = : JlCT.,C. 

to! B«. v. Uamh ® £ *,*«»•»>’ jit » 

SD ™ 

0 . Luohmeswab Pbosap R 28 Calc., 188 

*■ ’ 3 c. "W. N., 49 

Criminal Pro- 
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SUPERINTENDENCE OP HIGH 

COURT — continued. 

3. CHARTER ACT (21 & 25 JICT., C. 1 ), • 

— continued* 

remand. Ik the matter op «k pbtixiok or 
MATHUBAKAM CHrcMMrTTT ^ ^ ^ Cr . s 55 

141 . 


— Order bu Judge 

a Court snb]ect to tlm t Jlf M GOYEBK- 


189 ‘ rT7~7u<isZZj^439^pisptite as to owner 
lecture Code, 18. > „j cr of necessary parties 
ship of land J- j? j„ succeeding Magistrate 

Alierationof proceedings^ cMection 0 f rents 

— Making them ***$£ % Magistrate.- Where 
—Matter 1 D the ownnihip of lands bet- 

there was a dwpu .e their tenants on the one 

■ween certain zni J nd G^ir tenants on the other, 

side and other zarnin m “ fc - Uon was not merely 

and the real matter for deter wcr? entitled 

which of the twoP ^ but also which set of 

to collect the rents of Hie la (lctual possession 

ri,al tenants was cntitl^ ^^ u5 o£ the 

of the lands and in a P™“ e = znmin d a rs only were 

< Code of Criminal Proccdure^thezOs. ^ (AllEBE 

made parties and not tb i ^ t(aMH|tg were neces- 
Au and STAELEy, J./.) tl j aud the emission to 
Barv parties to the P ro f cc , c “, =’ ;ot o{ t i, e case and 

•make them parties went to ^ ftWdl would 

was an illegality affectm.-,^] ns . lde tlie order, 

justify the High to join the tenants could 

pBiAsnr, J.— Die omiss i ^ zamhldars on an 

not \itiate an order jurisdiction, and that 

objection that it " in the matter. The 
no question of 3 un sdrctio thc charter Act, and 

High Court’s powers arc rcspect 0 £ junsdic- 

these could bo «crcised lj rccorded proceedings 
tion. ^ >»«e ft ra al Procedure and 

under s. 145 of the Code « ^ l(n5sed those pro- 

Hs successor on the sam cbarac ter. coni rating 

ceedmgs altering ^ cnt ' u Btatc d to be a dis- 
the dispute, which was ’ >S j» n ot the land, into 

puto regarding the actual P nof ront beta een the 

a dispute regarding the cone (AMEEB Am and 

persons n »med therein o£ jurisdiction 

StabMIT, J J.) that it w t0 alter the proceed- 

on the partof the Mapstm ;{y tb(J jnt erven- 

ings, and an abuse winch J powers conferred 

tion of the High Court under the P he High Cour t 
By the Charter. AwrEn An, rensioual 

S.u,.p»»to “ ?fS u. «. 

— Order of re * 

140. Tv^Zd^Code (Act XXr of 

8SSJK3 ^tsssasraa 

of the power of supennte ^ the or der of 

24 & 25 Viet., c. 


Order hg Judge 

Jftgh ton, t .» its original criminal j 
—Wlierc an applieat on made 
sitting on the or ’gm al in tllc CN ercise of the 

extraordinary 6 jurisdiction^^ tli^ High Courted 

Hi?h Court ontbo "appel- 

toteiaeV action settin| foift^tliat the order 

was without jurisdiction, . , Hcndi to hear cases 

Court had appdntec a . part ^“c. ^ bb Gotpbk- 
from Patna, refused to lnitneie. _ 

3 IEST OB Bexoab. Q rEEN 2^4 note 

Order of Mag is- 

tendence to quash ai lssue 0 £ a warrant. 

SwT^ B .,26 

— Power of High 

; _ n nr( ?er as to sanction under s . 197 

dure Code (Act Pcf „,. J ’p res ;denci Magistrate 

t-MfKS^£si , sa; 

“fused On application to the ^gh touA Be£ 

under the «'mmnal powers confOTed^by^ 

nal Procedure Code, the ‘ Subordinate 

to interfere with an order b > V & r B . l97 of 

Court granting or refusing sane fo _ tlmt pur- 

thc Code, but it has Bumcirnt auth & 25 Tict ., 

pose under s lo of the Charter « i 
c. 104 ). Rasdo Lab Bas iK v. ABi Calc ^ 

[X 3C.-W.N., 539 

Toner of Big} 

145 . . p re si3ency Magistrate 

Court to revise order J p aien(} sigh Court, 
dismissing complaint L ei rs * y.— TUe High 
cl. 23-Order W” r . a an order of 

i ourt has r 0W « 3 °f p rca id e ncy Jlagistrate, by rea- 

ta,o! 
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8U PERINTENDEKCE OF HIGH SUPERINTENDENCE OF IOGH 
COURT— coni need COURT — conttnted 

3 CHART EI> ACT (21 A 21\ICT,C 104), S. 15 4. CIVIL PROCEDURE CODE, S 6!2 

—concluded. —continued 

a. 15 of the Charter Art (24 & 25 Met . c 101) 140 °n ^oqwttOT 

That Bfct on hit .!« • been interpreted in a very whether the High Court should refrato »{*« e ? 

extended meaning so a* to give ample powers of super log its powers under a C22hyre»» no* the ton? 

irteudenee that is to say powers of revision over which had ehpsed from the date of the decree, 
pp-eeedi a of subordinate Courts But the High that the petitioner was not fairly chargeable we a 

Court has jo power under the Code of Criminal Proee laches Basmakdsd v SnEO Jata» LA£ 

dure to interfere in revision with an order of dismissal [L la 6 AU . *-•» 

passed bv a I residency 3Iaei trate Col filler Knito ■% -- ■ Jute e Jt rte'-e 

A. uk ore Bore 1 L R ,26Calc 745,6* ented from at , on „ party to mil A % 

Upoorho Rumor Sett r Frokod Kumar, Dorn Court can interfere on dor ..*623 of the Code of Civil 

It » \ 49 referred to A Presidency J!.g,.trate without an application made to rt by 

acting order s 203 of the Criminal Procedure »s- , », inoTJ „ DcFOier 

Coile dismissed a complaint on the report of the police P J [L 1^ R., 4 Math, 2 IT 

without examining the complaint and witbont finding 1 . r. r ,,ee 

that there was no sufficient ground for proceeding 15L 7^*'/ ji./Vmti 


.acnes mz.naa 0iU v — ^ _ m 

Jnt , ir A‘wX 

without application ly a party to mil * J ‘j5 
Court can interfere under a. 623 of tbo Code <d Cl 
Procedure without an application made to it tj 
* pirtj to t ha «a.t AWMW.Bmon^,,, 

15L -l»i*rf*r»nt* 


tnat wire was no sumcient gronoa lor procccoing nn. _ , n.Cmsti 

The II ph Courtacting under s 15<f the Charter Act oettheut application ly party to it* 

ordered a further inqurj to be made into the matter from Bie/mct Judge — It uonlv on the *PP 
of the complaint ChabOoiiah Daeee r Baeevdba of a party interested that the High Court re 

J.ATII Jlo/AMDAB I. L. B .27 Calc , 128 a Conrt of revision under s 622 of the CiviJ l 

[3 C W. N„ 001 dnre Code Accord.ngly, where a .»■>«*■ “ 

lug that the Subordinate Judge had acted ***« 
Opcobba hciiAK Sett r Pboeod Kcmabi Dassi jurisdiction In setting aside on arpcal e« tib on.” 

[1CW N., 40 made by him brought the matter to the fcnOwWj 
the District Jud„r, who took the same ruv, 

. cn ii notm» code, s ca SSSTKl vSJu.t’tSS'S Sh “ 

140 Orl.rm.1.1, JU«o«n. ForuCno»n.« 

High Court .ippl cation to retteu, — S 622 of the Da»» • * ' 

Civil Proceduretode (XIV of 1882) does not apply to ion -Rene H»*f 

a cate where the order, of wh ch review U sought, is .Jv power of It,a\ Court, On tit 

made by the High Court The Conrt referred to in . „/ ii..j party— Original rrder 

. C2- U a Court ither than the High Court lx bb l r ,„ to auction r*r 

147 • Application elaimani-Order for regie Intxon 

•chcre . t iror found an appeal lau— Application claimant— Jur, edict ton of Conr Jo '*'*£**? 

treated fl> appeal — Where an application was made proceed, age —On a dispute arising c ^ 

for the rxerciie of its superintendence under a. C2 ' of contending parties, A and £, for registration , 
the Civil Procedure Code and the Court found that Dames a reference was made to the I'Ulric ' t 

an appeal lav in the case, and that therefore it ought under a. 55 cf the Land Reglstratu B A ct. • 

not to exercise such supenutendence, the application derision was pssted In favour of A, tbe P ,, 

was allowed to be treated at an appeal (the appral who waa put in possession of the property n« 
from it. ,alue Ring to the High Court and the appli. standing the objection of one C. the ®PP 0 *jL^t 
rat oi under u G22 hating been made before expiry that he held possession of the vilhsce as • Vf™ 

Of the time allowed for ao appral) on the proper teuurc-hold.T haring acquired .title by 


Of the time allowed for ao appeal) on the proper 
Court f«t Vine paid JlaheancJ JT a * ud,n x 
Hah, man J L A , 25 Calc, 767, referred to 


tenure- holder haring acquired a title by anewn ) 
chase in execution of a mortgage decree ' ” ‘ 

were taken by C to obtain any recognition otM> ^ 


‘•aroBABsr ^ovutajitah r PriAMATiiAit S^haxa from the District Judge, but some time 
* a iv LL.R. 23 Mad- 101 applied to the '•nbordinstc J udge f« an amen 

saw ^ of hmreleccrt.fio.te and having obt.iBed an Craer 

~e in . -Being ,n mac of the Court reopening the execution proceed 

thi rr'uC 7'^ I* ,T, riloo pnrrhaser applied to applied for a fresh wnt of possession So <e 

re^m’Ln£r a .' ^sexemreo! “• the .mended ^e cert.fic.te The SmM™ 
onler scitiu .'.i f” oI ‘he Citil Procedure Code, an Judge issued a fresh wnt of possession bnt Are * 

“J.*' * ** lr “ f immoveable property m toe execute of that writ and re-sesnon. could 

proUnd •***' given without complaining of the resistance ^ 

*tw-i mSth. afirothw^^e nZ “•^ nr » ri J ewen- ^nbcrdiuato Judge C eppliri 1* ° J ‘ „id he 

hating mrard > n ^ ' ct , <m! ' r - the Court fresh wnt for rossfssion. Before any nctim 

a, rMaVre Mon uVfn =1™ ‘tat wr t, tbo petitioner » 

*Ama or tli W ' D,rrff " Is WI appr.catwn to the Sub-rdonate Judge reprwat^B 

ATT,, or tie r Mines or Dm. right in and presreriov ot the r^y, but ^ 
[1. L. R„ 4 AIL, 164 ordinate Judge derived to Uke any actlao ufu* 
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-SUPERINTENDENCE OE HIGH 
COURT — coni inner!. 

4. CIVIL PROCEDURE CODE, S. 622 

— continued. 

Several resistances were made to the delivery of 
possession to the opposite patty, and several successive 
writs of possession were issued by the Subordinate 
Judge, held that, under the above circumstances, 
A had sufficient interest in tho orders complained 
against to justify him in moving the Court under 
s. 622, Civil Procedure Code. Semble — Under 
certain circumstances, the High Court can act under 
s. 622, otherwise than on the application of a party to 
the proceedings against which revisiou is sought to be 
taken. Mahomed Foyez Chon-dhry v. tlohirk Date, 
7 C. L. II., 191, explained and distinguished. Hag hit 
Hath Oujrati v. llai Chafraput Singh, 1 C. TP. j\ T „ 
633, referred to. That it was not open to the Subor- 
dinate J mlge to make the original order for delivery 
of possession over again, and the proceedings of the 
Subordinate Judge were bad ah initio. GoXASt 
JlAItAMAIAD r. SAltODA MolIAJf SIoITKA 

£4 C. W. N„ 695 

153. Cote i rhere 


oilier xpeci/in remedy exitte- Horn. lieg. II of 
1627, ». a Certiorari — Mandamus — Prohibition — 
Specific liehef Act, I of 1S77 . Ch. VIII— A Divi- 
sion Bench vPimiet and Xasamiai Habib as, JJ.) 
•of the High Court referred the following question 
for the determination of tho Full Bench : “ Whether 
the High Court should exercise its extraordinary 
jurisdiction under s. 622 of the Code of Civil Pro- 
cedure, or otherwise, on behalf of persons who feel 
themselves aggrieved by orders passed by Courts 
below in cases in which it appears the law has speci- 
fically prescribed another remedy by suit, or other- 
wise ? ” Reid that the question did not admit of a 
precise categorical reply ; that the High Court could 
not impose on itself limitations without regard to cir- 
cumstances ; but that the general principles govern- 
ing tho exercise, by the High Court, of its visitatorial 
or superintending powers to be deduced from a 
general survey of the authorities on tho subject 
might be reduced to the form of tho following seven 
propositions, the fifth of which would ordinarily 
govern in the class of cases alluded to in the question ; 
(!) Tho visitatorial or superintending power of the 
High Court is so neces«ary and almost indispensable, 
that it is not to bo wholly excluded even by a clause 
in a statute withdrawing cases under the statute 
from its control. When such a statute has been 
■made a mere pretext, or has been wholly misapplied, 
the case will be treated os one not really arising 
under the statute, but on an evasion or perversion of 
the statute, aud os such subject to the general con- 
tiol of the Court. (2) The Court, having failed up 
the record or proceedings of n min ruinate Court, j 
will itself investigate the facts on which s jurisdiction j 
has been assumed rr declined j on which it d.p-nds 
whether the subordinate Court could or could rot < 
legally deal with the matter jn question, cither at nil ’ 
or on the principle to which it has referred the ca*o; j 
or according to whirls its mode of inqsu-y or of arisen > 
row cr may not have bevn in eontracictics rather j 
than obedience to tic rales of procedure, cr the , 


SUPERINTENDENCE OE HIGH 
COURT — continued. 

4. CIVIL PROCEDURE CODE, S. 622 
— continued. 

principles implied in them, to such a material extent 
as to defeat the purpose of the law. (3) If the 
Court finds that the external conditions of jurisdic- 
tion, of investigation, and of command, ham been 
satisfied by the inferior Court, it will not substitute 
its own appreciation of evidence, or its own judg- 
ment thereon, for tho determination of the inferior 
Court in any matter committed by the Legislature 
to the discretion of such Court. (4) Where an 
appeal is provided, the Court will not interfere by 
any peremptory order with the ordinary course of 
adjudication, save in cases wherein a ihfiatof the 
law and a grave wrong are manifest, and are irre- 
mediable by the regular procedure. (5) l\ here a 
decree or order of a subordinate Court is declared by 
the l,vv to be, for its own purposes, final or conclusive, 
though in its nature provisional, as subjec' to dis- 
placement by tlie decree in nuotliir m ire formal suit, 
the Court will have regard to the intention of the 
Legislature that promptness and certainty should, in 
such ciseg, be in some measure accepted ineteulof 
juridical perfection. It will rectify the proceedings 
of the inferior Court where the extrinsic conditions 
of its legal activity have plainly been infring'd ; but 
where tho alleged or apparent error lonrisis in a mis- 
apprecintion of evidence, or misconstruction of the 
Inv intrinsic to the inquiry and decision, it will 
respect the intended finality, and will intervane per- 
emptorily only when it is manifest tlmt by the ordi- 
nary’ end prescribed method an adequate remedy, rr 
the intended remedy, cannot be had. (C) The Court 
will, in all cases, regard its exercise of the extraordi- 
nary jurisdiction as discretional, and subject to con- 
siderations of the importance of the parttcnlat cast, 
or of the principlo involved in it of delay on the 
part of an applicant, and of his merits with respect 
to the case in which the interference of the Court 
is sought. Should other special raifses appear for 
or against the Court’s interventit n. due r.i'ght it 
to be given to them, regard being always had to the 
Manciples already enunciated. (7) The Court will 
sedulously abstain" from making any orihr or re- 
fusing to mak.- it oa grounds tlie appreciation of 
which is exclusively assigned by law to some other 
authority, provided the legal compete nc. be « jjrcirtd 
in good faith on matters Hint may rcnwmabK br un- 
derstood its within its lawful range. SHIVA TCathaj t 
r. Joit.v Kasiuxv.th , X. Xu R, 7 Bom., 341 

154 , ~ C ’in in rli * ch 

appeal lies — "Decree ” — Order cr/f'/m? ("foieraw- 
dun of appeal . — An order rejecting a merooraadem 
of appeal ns barred by limitation its **dtcr,c" within 
the meaning of s 2 of the Civil raeatiirf Code ; 
it Is therefore appealable, and rm‘ op n in re virion 
by the High Court under i. <’22 of the CW, 
Grx.tr Rat r. Ma you Lax . I. D. P.„ 7 AH- 42 
153 . - — — ■ Cicil Drmdarv 

Code, 1S*$, i. RSI — Or Or rfitriitle.' <■» it on 
failvrf to giee ir-nnfy for c-xtr,— Hell t,p tf.t fat! 
Bench tbit an order pared trader *. 251 il<* 
Ciril Procedure Cede, tiivsiiiiSug a suit fc- fa'igr? 5,y 
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SUPERINTENDENCE OF Hion 
COURT timttuurd 

i lI\IL irOCFDLRE CODE, S. CSS 
real 

tho plaintiff to fore ih aecnrPy f » «»t» “ «drr»d, 
IU lt< d m. in the au t, and appealable ■* « nr l h 
and rona cucntU war trt op™ to reclaim by (he 
Rub < on rt nndT a. G2- I the Code Wltuiwi 
rllnons I L. It. 8 AIL. 103 

158 Order o'*'*! mj 

deeret aarfer * 206 Ctnl recced*" Code IS 2- 
//,»* Ccrf. P°rer, o/ r*n« .^-A Dutriet Judge 
by an order f*a«d under i IfSj of the Gtil 1 rorr- 
dnre Cole altered a deereo pnvd by bia prrd t a 
tor io the Urtna I Glim •* the appeal " to read 
« i M cept tbr appeal “ oa the pound that In pre- 
dfceiwir had obTwu.tc meant to tit tbit he accepted 
the ippial » n * *h»t the 3 <■”* ** *‘eod fwM to 
giro effect to the judgment. r*r Oidtiilu J — 
That the order pawed bv the Jnd,e under ■. SOG 
mold n t le Dnlr the ■nHjrrt of reiiiioa hy (be 
Hi_h Court urd r • l"S of the Cinl 1 neednre 
Calc toranie there w« an appeal f rto the amrodnl 
iectet oh eh became the dierr* in the tu X, end 
inpctaedcd the original derree frr MiHMOOt> J — 
Tha* *n ordrr fswil qndrr a IOC of the Chil l‘ro- 
eedure C de conli lied an adjudicati-n aeparate 
from that coneludid by » decree onder the Cole 
puiied tfter the pnrtira bid tern heard and endrocr 
taken and that the nrd-r in the preaimt eaee wsj 
therefore a eefomte adjudication, and «u no* appeal 
able under a. CSS Al<o that la raring that hy 
“dum r»ed” hia predreewor recant “ decreed,” the 
Judge had altered the derree In a manner rot »»r 
ranted by the term* of a. SOG j tbit be bad therefore 
ezemaedhia jnnadietion “illeeally.nl with material 
irregularity " within the meaning of a. (P'S of the 
Cade i and that the Court aria consequently compe- 
tent to reriae hu order Rof\*matk Doe r Roy 
r*»«r I L R 2 dll 276 referred ta ^riTa 
* G**oi EL.IL.7 AIL, 411 

^ C.OO appeal onder the Let ten Patent reren n» 
the judgment of OinrttlD J„ and afirauoz that of 
UlHXOOD, J SrtTi e GAJGi 

[I. E-IL, 7 AIL, 876 
167 
Code * 

Co*rt f,e .a pre-e-jtf.o. „,f. -An order „„„ 

eonta ned in a decree for pre eruption directed that 
the pleader"! fen ahonld be calculated with reference 
to the ralne ofthefcUlmu^ ferth In the plamt. 
Sahaeqoeotly the Court, prof<« ng to aet nnder 
a. 2Sn of the Cita Proeedot* Code paired aa order 
Meeting the «™.S nent of the d (t «« b y ealeoUtmg 
the pleader's fee. upon the actoal nine of the 
property Held per OtDTtltD J^-VThm an oeio 

0,, i" 2W of the oW 

lTocednre Code !t a> amended, u the decree fa, the 
tb <’ T ' fo " bn from it under th» 
provuMjaa of a MO, »hrpi the raCd ty o* the 
ment can be qnnla^eL The matter of 

•? »j it«u m «,„u 

" e procetdfargi 


BUFERINTENDEN CE OF HIGH 
COURT— «■/«»•«< 

4. CIVIL FBOCEDUEE CODE, « «Si 

— C4.fi.ied 

In the auit la «hich the demo f» trale Be i 

therrfore, rer OwmtP J that where 

Arne wHcb wu app-»U‘1e, wn 
( oort of frit In.Unee, oader a. 2-V of the Oril 
Troerdnre Code, the Ilhh Coort h*d t* j*«t to 
n\ iv aacb amendmeot ood-r a. Ci. of tM l**- 
r,e MlHWOOD, centre r*OBr«itl Dif.^ 

Kcwjut .... LL.R-.2Ali.K3 

Held oa appeal n=d-r the Lrtteri Fa"«t t^tte 
alteration of the decree w*a Improper and wu 
an amendment of the hind mn'ionaed by a * 
of the Cinl Proeedars Code An order 
SCO amending a decree l» a aepirate 
.od lent merely a part or the o-ui«t ^ 

aneh an order b cot appenUMe nnder a- of 
Code Serb an oiler therefor, can be rertc-d *7 
the High C-ort nadir a. CSt j* 

Otonitn, menril, and tha* o* Sliswe® 5 J- 

affrnxd Taanrsara Di» r Bu Kri|li« 

[I. E IL, 7 All, 67« 


Code s.206-. 

,IU 9 *U* Ut i* txtrtit* ofjurudd**^ 
of a decree p»i*»d in a amt on a byprthre. on 
applied nnder the Gnl Pxoeedor. Cole 
haTe the derree amended by hnoging the 
ef the Uod naU nej therefa Into •f TOrdu ’f. ... 
tut contained In the hypothecation to-d 
Conrt made an order aecoedmilj On aretlrio' r 
tin preferred nnder the Gul Procedure «>« Vfl 
by the judgment-debt- r -IltU (re.errmc tbe pl^ 
cTentof Piaaxw. J, bnt on ddfnrnl 

two learned Judge, eooatituliap the Court l 
Ilvh Court had no power to taterfer. cn rr 
hmmiiiin r hmu , , 

II. E E-. 16 4 

jgp ^ C.r.IFrrec.fa'* 

Code JSS3 a. 41-Order rrf*n* 3 /'»'* " W 
rfo.wi-I?»jer»,o. of pL.af.-la a pW “ 
the Court of a CuVnlinate Jodge_ the 
claimed to rreorer pooeaamn of a 
with «oa,e grain whith war itorrd In it- TV 
tiff applied to the Cnboohnate Judge ior\*»y 
u 4 1, rule (-). of the Gel Procedure Coleto?^ 
the claim for gram with the claim for po"* _ 

and r-turned tV plamt with Arectma. that ^ 
plaintiff ihoald jastitnte two amt a for recorery ^ 
Ixmae and the grain, reapretiecly in th* ' V 
iinnilf ITefrf that the Subordinate 3od** ^ 

wu aubat antially an order rejecting the 
ground that tha plaintiff had joined a ta - 
wi ha nit for recorery of immorraMe property^ 
although this might bar* been i a ®“*PF sceicctthe 
». *4. rule (a), of the Code ita <***” . Jfetmce 
plaint , tl at inch an order waa a decree ^ 

to the definition in .. 2, ard .« ‘F^^.^ond 
to the District Judge, and (hat therrf<*« 
appeal Ly In the caae to the H«h Coart, an 



( 9037 ) 


DIGEST OF CASES. 


( 9033 ) 


or 


HIGH 


SUPERINTENDEN CE 

COURT — continued. 0 

4 CIVIL PROCEDURE CODE, S. 6.3 

— continued. 

. n _, interfere in rev hion under 
Court was not competent to interje 

8 . 022. Bakdhan bison e. Sgiw ^ Q ^ 101 

_ _ Case in which 

160. Cnllinq for record in case— Per 

no appeal hes— Call) < 3 J ^ STBAIOn T, J— 

VT.MLSOS, J., Oiw • o{ 1877i thc High Court 

When, under s. 6 — «* in which no appeal 

has called for the record of a case order 

lies to it, it may, wid« .«»» sect o 1 „ ith thc 

in such ease.lnchttmmhtpm ^ o£ ^ 

case ns a second "IT™ , H - h Court may, 

Act. Per STr.UT, C.J. ^ nny order, 
under that section, pa-3 as ;t th ; nk9 proper, 

whether m regard to lac v Muhammad r. 

Is TOT MATTER or THE rjml £D B-> 3 A 1L, 203 

* H r5AI: '’ ‘ ‘ Case in which 

appeal K"- f ^for'Sue 

&VS^~KXS2SZ& 

the purchaser ,l0w m L *y c The decree- 
de^c. and the s 622 of the Civil 

holder thereupon applied f the Munsif. 

Procedure Code to f fc as.de tWder ot^ ^ ^ 

Held that, of the Mnnsif/the Court ought 

(cl. 6 ). from the order of tne g m5T0 ltor r. 

not to interfere under s. C-- »* g c r R., 449 

Eaim Tara Dass . ^ Interference of 

102 . - — — - ~ nmiral Z, e t.— Where an appeal 

High Court ^enonppeaU^ a = ai " st fln , 0r,3tr 
preferred to the Distn nl ; on 0 f ft decree 

refusing ait appheat Court, on a second 

for costs .'' 3 7 a “d held that no appeal lay 

E? » 

bat entertained the ina the District 

Procedure Code, »»d “Phd.1 thc o- ue * 

Court. BnovROR Chokuer uo.s ^ & L 334 

KlIATOON * . 

Objection to 

10 3- JZfvZvertT^Oljection allowed— Costs 

tssrff 2?® rdfss! : r . % : »< 

Inched in execution of a d c of the 

dccrcc-holdct^hcinco^^^ lbr ; ( . up0 ., brought a 

objector ttie order albwing the objection. He 

suit to contertthoruer . v „f the costs, 

did not sceh m thw «a ^ ^ RsWc y 1{ . order allowing 
He Obtained a ‘1°" then applied to tl.c Court «h.eh 
the objection. ” c ‘ oohr » r ,f.itid or the amount 

hnd made thr ong to 1 n t0 tV objector 

of the cods ulucti na J lfd ^ one with 

HeM that, the rVpli«no^‘^Jj t . un(1 . r 2S0 of 
resrard to tv portio thr Co irt « as functvs jn 

the Civil Procedure Code J ^ « £ rnfo 4e such an 
the matter, and Yr • and that its enlcr dbxllc-vmg 
ordcr as mas son.ht for, ' as it mas cot one 

the application R t P, £o fcc w pu'd-rt,. 

made under s. -i *> * nu 


OR HIGH 


superintendence 
COURT— continued. 

4. CIVIL PROCEDURE CODE, S. 6-2 
— continued* 

reference to s. 280 an appeal was barred by e. 233 is 
tfe Court therefore uould 

the Civil Procedure Code ^Ymhic Is ath Das 
tehtiok or Ragud Lath D t T, R 6 AIL, 21 
v. Badri Prasad . • x - 


Arlitration- 


lUeqal procedure on arbitration 7^', v ""r'av- 
Whfre tmooi five „rWt ^X'court KotSn- 

ties to a suit and appoint 5 . , j declined to 

sented before, and, after a] r ^ ;n t ] ;p . ir 

act, and the Court appoint d tno < 1 bit ■» tQ thc 

place against the consult of one ot u was 

suit, and thc appointment of the ^ ^ q{ t)]C C(Kle 
cot warranted by the P'f 1 ' ‘ s ’ *, 0 { ’ rt ference to such 

of Civil Procedure, and "hem and the decree 

sjsza 

ItAVCTAN . • • ^ " 

Arbitration — 

made refusing to Mean a " ™ "*^ cr g . C2 2 0 f the 

cherry Khisxms Kamrcdiu ^ L R > 3 Mad-> 08 
Arbitration — 

;X°CivUP^« 

(rater. An onler a reference to 

Code, setting nside an ft " ar “’ ?“ nndtr CU . X XXVIII 

arbitration in the course of a m, , nnd L Ht „ tor », 
of tbe CoJc, on the ground ^ ^ ^ 
miscondncv, is not s J uoa-ers conferred on 

Court in ‘be cxcrc.se of thc^ro^ t ^ I rKu . 

it by s. 022 of the Code. Ciiatt at ^ 203 

BAJ SI5GH * # 

. ^ - - Arbitration — 

^Irrtr TTcra * ifiQ — A tf, ard m nJe ctjter tin? 
A n V/tV-Court - ^An order of ref, recce to arbitra- 

all owed lit isouri. . ^ iX . nceU’ tmio 

tiou was “ t„.n of the award. So appli- 

was allowed for the rvtmn i 01 Th e award 

cnt ; oo was made fo. t Court re'fuscd 

bavinc been ntunicdm8sU May. ^ ^ 

to give judgment in » c ‘^ <1a ^ e t! t , r , u ml that it 
of the Code of C.vil r.oc«h re. on C 1 the 

was not valid. The Inn P 

High O nr. under «• 622 of theiou 

dure. Held mithin 

C, urt had cot faded t 3 f civ;i Procedure, 

the taeauiag of e. o — • 1 lI * 

PlMSOJt r. VrStUTAGOl-AlAV ^ ^ Q aTr<I, 475 

| Ar** f r iti** ~ 

; TO 8. — ; — • . ?>;■>/ r^ B ,e J _e# 

vi? j/Lf# ^f f p^tv 1 to ft «at*, 

rquiiaMe t O ^r.dhrt the «V-t. *V 

, autloru.d bis a-« ‘ n'ftrrr d to art by 

! conictitc^ io tlr' east 
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TlUFERINTENIiENCE OP HIGH HTTPEUIKTENDES CE OP HIGH 


COURT — tend aati 

« CIVIL PROCEDURE CODE. S. C 


COURT— eoa ’taaed 

4 CIVIL PROCEDURE CODE. S 623 

— coat tied. 

<1 tv> 3S?—I»terloeator* ordert.-V »<** *. C23 
o* the Cole cf Civil Pro-Hare, laterf wnt«U «'*■' 


ed e and with the cl I Jf Oi an o' the Cole cf Civil Pro*Marf, Bwnnuvji*- 

itmCv R SI urdfT • 6i2 of the Colo of Civil parted nndcT ». 3C7. rrfaa-ng ' 03 *JuJu, 

W to act Mile the award made bv the arb tra unr of a romttuauoa to f lamia* « » "f 

n tbr e-oanila ( 1 that la pleader bad not beca a. 130 directing tbs p-odartm of do-axec t Cl 

. ' _.i v.. . rne . I , 1 . I 1 l...\...un>HnmU3 


■utbom d i writing *a required b> a. COG cf the be rtvivd. Is *B JvlUJf or HTE*saM3 0 „ 
Code to apply ‘of arbl'ralvwi and (“•) lint be [I. la 8 5la— 

linielf had cot counted to the reference,— Held - Decree Co** 

that under the etmUBrtJrtffi P if wa* net nrtitlH . ,r (W„ deem -Wto* 

to rtbef LjsmuLVi CHinur ,,V 'v,..—,,™.? » decree in which 


Ca ern is m ac*»e c! the #xeeotwo of a decree is which co ravi 

[I. L. U, 9 Math, 451 , pp ,^, Uy „ tbe nurf , (^h, u* AppeOat* Coer* 

Arhitratiim— held oo the cooatructloo of the drere#, that it awi-drt 


169 Jr 5 ((r*fiew— held oo the cooi^uetlon of the decree, that it awi-tw 

Jrard — Application to file accord, Q>) triton »»— interett to lb* principal amoaot of th* JJ 1 ™' . 
Derm oa award F.nahto of-Tneate orkdrotion High Coort, under a. C22 of Act Xcf 
— £eruiOM< portn of H>g\ Coart — Tmmd etiom tint the Appellate Coart had miarosatrocd ft* derrj 
— t.nl Procedure Code ( Art X IV <f lS'iiJ, and teat the decree did not award *nch le *"<* 
820 i2J 5 9 S 526 «*.f 822 -Certain d..p-t** modjedthecriee of the Appellate Out aereru^l* 

between partita were referred under a wr ten a ’Tee. I5 the vinrt or IGI rrriTIOf Or Mru» u *' 

moot to an art vator wbo, in doe teniae made hi* llriair . . L I» R« 3 AE» A' 5 

award The plaint ff then applied to the Subordinate Oravr 

lodge to hat* tlie award filed in Conn onder th* . " ! T~ ie.i.rrrt — the 

pro uiona of a 523 of the Code cf ClvU Procedure nternaj rrfa.al to „t 

The defendant* came m and objected to the award oa j * J f c 7 t ^ * rtC ^nhordieat * Jn&e 

the following axoogvt other ground* (1 That the ' applied to hare St »rt aaide f r*rr»ed 
value 0* the prnpcrtv in amt wa. IU» rely, and j «fnaed TZZZlUr** 
therefore that the appheatioo ahonli hare tern made tj ‘ I>utrKt Jndge. /feti tb^t W VI* 7 
.a the MncaiPa Conrt and not in that of the Saber- Coart mterferv- u*bTi.C~ 

tbnate J odge ( 2 ) Tlutth* aerrement of anltajaioa < Procedure Cod*. ArK*i«» CbVSO*» . g32 

w at vagne and indefinite, and did not clearly aet ont , * Hast IS L L lb, » t- 4e * 

the matten in diapnte. The Sulordiaat* lodge over 174 2>ucrrb«*. J** 

objection w ilhoot take- any endence and Urfertnca aat\ ,xrrn n aJ-ColUHor-Errei^n 

directed the award to be filed and ■ decree to be 0 *lc*e Aet fBom.) til of 1 S 7 J. t tO-ColH't 

pawed thereon. Uie plaintiff appealed. The dc fen- rerttflnte The Collector, when cractfclS » t ^ a ~ 

h ‘i 1 ’. 1 *;' • a a S2fSL . 10 SiSn-i, SS3- 

it Uj to toe Datnct Judge, and no* to th* High lrt .viv -r 10-11 . ,-tgul faacun- 

s s l KS" 

SaSHE l £"“- ssnrttfrsssrjs^S 


between partirt were referred under a wt- ten a-rre. 
meat to an art rater wbo. in dne ctnrae made hia 
award The plaint ff then applied to (he hubordinate 
Judge to have the award filed in Conrt onder th* 
pro liiooj of a 523 of th* Code cf Civil Procedure 
The defendant* came m and objected to the award oa 
the following asnoQgrt other ground* (1 That the 


had pmdietiontoe tertam.t and for that pnrpro* to 
«d thll re T p™£°? the valne of the property 


AliHADVV 'KZTU , 

[L L. Bh, 8 BotOw SH 4 

— SaA forarfon 

of Collector oa - tt 
— V-JT P. Beat Art (XU * 


-*mmg jnnal etmaw^thent £>V ” ^ 

Icroissrai Pnasas Stsaa to teruf, under a. C22 of the Rni rwwivv a( 

rOH order pataed by a Collector onder «. *" 

P- 1- E. 16 Cain, 482 P ^ent Art (XII of 1SS1) 

Awutast Collector of the arcond clva- « 


HQ. . Aasistant Collector of 

J’enr 1.1 >n g, » ,, , Attoekmeut — «1 ad a Lain, 8 A 

C&«rf^— Ivo Coort all V i ’ t * %t ij a *' (irr DaTli r DltuSBZS 

jgp-r- •' s:xr.'.‘.sr 


'■-‘ifissfa.B 3 


terfereacr witi urwn of— Be fat el to fra it 

fcate of tale aider iladrat Beat feeoarr ■ 


E “‘--vb - 1 ™: I 


of the Erat RecoTerrArt. 


Code, 1 fieate to th* ptrrchaaer, t» the ground tl 
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SUPERHITENTIENCE OP HIGH 

COURT — confirm f<i. 

4. CIVIL PROCEDURE CODE, S. C22 
— continued. 

1ml been irrcgularlv conduct cd. Held that the High 
Court Lad tio power to review the proceedings ol the 
Dcputv Collector under s. 622 of the Code of 
Ci\il Procedure. Vku Prim A Mm A RAVtmtAK c. 
Moidin Padsha liArcrnAs 

jX Jj. B-, 9 Mod., 332 

177. Mad rat Bent 

Recovery Act (Mad. Act Bill of 1665), ss. 10 
and 70. The defendant in a suit under the Madras 
Kent Recovery Act was dieted in pursuance of 
an order made under s. 10. Tint order lining been 
reversed on appeal, lie applied to bo replaced in 
possession, hut the Sub-Collector dismissed that 
application. Held that the High Court could not 
interfere in revisi >n under the Civil Procedure Code, 
s. 622. ArrAivDAi o. Seihahi Joisiu 

P. L. R., 16 Mad., 451 

178. Madras Rent 

Recovery Act (Mad. Act Bill of 1SC5), s. 76 . — 
Orders passed by a Collector under the Madras Rent 
Recoi erv Act are not open to revision under s. 622 
of the Civil Procedure Code. Belli I’enya Mira v. 
Moidin Padsha, I. L. R„ 0 Mad,, 332, followed. 
YEJ.KATAKARASIVlItA NaiDU t. StTBAKKA 

[E h. B., 17 Mad., 298 

179. — r Discretion, In- 

terference icith exercise of— Admission by District 
Court of appeal presented out of time. — Where a 
District Court admitted an appeal presented out of 
time, on the ground that thcappellant, having filed an 
application for review within the time allow ed for an 
appeal, was entitled to delude the time occupied in 
prosecuting the review,- Held that the High Court 
could not interfere on revision. Vasudeva v. 
Chiknasami . . Ih, R., 7 Mad., 684 

180. Drror in law 

— Civil Procedure Cede, 18S2, s. 32 — Interpleader 
suit, Application to be made a party to — Power of 
High Court on revision — Erroneous construction 
of Act — A merely erroneous construction of tho pro- 
visions of an Act is not a ground for relief under 
6. 622 of the Civ U Procedure Code. M J instituted 
an interpleader suit ngainst two rival claimants, 
H and A, in respect of a sum of R20 000 R 
subsequently claimed n portion of the money and 
applied to bo made a party to the suit, but was 
opposed by M J and H. The Subordinate Judgo 
refused tbc application, on the ground that, though it 
was piobably made under e 32 of the Civil Procedure 
Code, M’s light or claim not having been admitted 
by the plaintiff, nor asserted to his knowledge, she 
was not a necessary party under the special provisions 
of Ch XXXIII of the Civil Procedme Code, and 
referred her to a regular suit Held that the order, 
though based nj on an erroneous construction of 
tho provisions of s 32 of the Code, did not come 
within the scope of s 622, inasmuch ns it could not bo 
said that the Subordinate Judge had failed to exercise 
a jurisdiction vested in him by law. Rabbaba 
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Kuanem r. KooESEHAgr Begum alias Dauot 
SnAHiBA . . ,LL.U, 13 Calc., 80 

181. Error in laic — 

Dismissal of suit by Small Cause Court — Regal 
Practitioners’ Act.— A Small Cause Court having 
dismissed a suit brought by a pleader to recov er from 
his client a fee claimed for the conduct of a suit, on 
the ground that such a suit would not ho, because it 
was based on an oral contract, and such < ontract could 
not be enforced by reason of the provisions of the 
Legal Practitioners’ Act, the High Court, under 
e. 622 of tho Code of Civil Procedure, reversed the 
decree of tho Small Cause Court Ravia r. Kiwjx 

[I. L. R., 9 Mad., 375 

182. Error of law — 

Application to briny decree into conformity with 
judgment. — A Small Cause Court rejected an applica- 
tion made under s 206 of the Code of Civ il Procedure 
to bring a decree into conformity with the judgment, 
on the ground that a former application had been 
dismissed for default and the petitioner was bound to 
apply within one month from the dato of dismissal 
and w ns now too Inte. On nn application to the High 
Court under s. 622 of the Code to set aside this 
order, — Held that the High Court conld not interfere. 
J iteaji r. Pbagji . 1. 1>. E., 10 Mad., 51 

183. — Court acting 

without jurisdiction— Suit for rent entertained by 
Small Cause Court under erroneous impression 
it was due under a contract . — A Small Cause Court, 
which had jurisdiction under Act XI of 1865 to 
entertain suits for rent only where the claim was 
founded on contract, erroneously assumed that a sub- 
tenant, by entering on land with notice that his 
lessor was bound to pay rent to tho landlord, became 
liable by nn implied contract to pay the rent to 
tho landlord, and passed a decreo against the sub- 
tenant for the rent in arrears. Held that, under 
s. 622 of the Code of Civil Procedure, the High 
Court had power to set aside tho decree. Amir 
Hassan Khan X Shea Balsh Singh, I. h. R„ 11 
Calc., 6, discussed and explained. Manisha Ekadi 
v. Siyaii Kota . . E L. R,, 11 Mad., 220 

184. Material irre- 

gularity — Small Cause Court, Motion for new 
trial of case in. — Tho defendant contracted to sell 
to the plaintiffs a quantity of rapeseed, April May 
delivery. On the 23rd of April the defendant 
endorsed over to the plaintiffs a delivery order for 
tho seed given him by h M <?' Co., which plaintiffs 
presented to L M <f Co. On tho 26th April and 
on three or four subsequent occasions, L M Co. 
refused to deliver, on tho ground that thev had 
till the 31st May for delivery. On tho 15th May 
-£ 3i tf- Co. failed, and then, but not before, plain- 
tiffs informed the defendant that they had not had 
delivery from L M Co., and demanded it of him. 
The defendant failing to deliver, the plaintiffs sued 
for damages as of the 31st May. Tho learned J udge 
of tho Small Cause Court, on this statement of 
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firt« mil before enJenee «■* gone into. nW that 
the dimiffi were uniillt »* of lb* 25 h April 
on srh ch d»> it wm admitted the market rate "«» •« 
ki^horhi L r than tit omtrmt rate The plaintif'a 
on this nsh jr * th .ut go og into their case farther 
aerf pt d jud.-no-t for nominal damage* ul took 
Oat s rule fiir a new trial. on the ground that t w e 
Jcd.e wai la rrror In aeaigmng tbft 25th April 
and cot tbe Slit May aa tie date witch mini 
the queit.cn of dmmicea On the argument of tbe 
rulr the Full Conrt dreaded a-ulnit the plaintiff* act 
on tlm ,dint which thc» did not decide one way 
or the othrr but on arotbcr po'nt a'ler-rtber in. 
that the plaintiff* on pi t to bare gleeri d f redact 
notice of L 11 5 Co’a nfncat to giro d Intrj 
on tbe 25th Apnl and no hai lag done m rould ant 
tall on the drf endint to d liver 1 Le ptaiu’iffa now 

mo red tbe 11 gh t rar* under a f!2 of the Civil 
Prwdare Cote ( Art XIV of l*S ) to »<t a»iJ.j 
the ordrt of tbt I all Coart of the s m*ll Cinae Court 
»> 030 »h cb »t tb»t ttage of tbr proeeei'icpi tbat 
Conrt bad no right to make llill that In making 
the order in qnta ion undr the circnmataneea of 
tbt raae and tbt atate of the rtrord, tbe Poll Court 
had acted with mat ml irregularity wrtkla tba 
mtan »„ of a C22 of lie Cull Procedure Code 
and tbat tb» raw moat be rrm» ded to be dealt with 
according to law Puu e Pahusaitd Jrwnjj 

[L Is. R„ 13 Bora„ 042 
183. ■ ■ ■■ ■ Er oration « if 

donee— AppUtahon Jar iinl.m */ dome— 
Cinl Prorrd.ro Code JS77 a 211-1 eontmhon 
Art liC 6 i S3 —An application *a« mvU to a 
Dlatnct Mnn.if on tbe 1C b Jut U77 to lame 
extent ion on a deerte dated Ctb November 1*G3 
obtained on a bond registered under a S3 of tbe 
Rrpatrabon Act of l&Od. He made an order refut- 
ing execution. tie decree being one passed, not la a 
regular an t, but in a luminary amt, and governed 
by the P« nd ofl m l.tion p caenbed by art. ICG. 

. . , Ac l 1X oI 1871 O" appeal the Sab- 

crumate Judge termed tbe order of the Mnnalf, 
bolding tlat art. 167, aeb It of Act IX of 1H?1, 
applied. Jfefdthat under a 622 of Aet X of IS77, 
. C<W , rt C0 ' ,W not Interfere, aa the Snbordi. 
nate iud*e bad Jurisdiction to bear tbe appeal. 
SctrirnidAsi » ' nan Siimii Ram 

[I. L. IL, 1 Wad., 401 
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In a nil for sale npoo a m rtgage lb* plar*^. 
baring obtained a d«rte, arngned the aamr, •» » 
atalgnee broucM tbe property deeraed to UkU* 
aa! e and J urchaaed it blmwlf and cltained por- 
tion A usufructuary mortgagee of tbe F ro F« rt J 
who had been a party to tU au t, aid m *U" 
fa tour tba decree wa».5n ao fa t that it Aclartdba 
njbt to coatlcne K loctcanon. applied to U rctfwrt 
to potae-mlan and fbUlned an order In l J >«\« 
Thereupon tbe arsigoee. aortl «-purebii«T arpo 
In reel non to hare the order reatoring 
Inary mortgagee U jnaaeaa on art Miff. 
tbat tbe OTder in quraixn sraa an order whleb etrsM 
property be trade under a S3S of tbe Cole of H ,a 
i’»eee<ior» and. Wog unappealable, an appHcati® 
for rrrlaicn thereof might lie- ve Siiaraj 
T Bo.war. Pa 1 . 1 £ r^6 AlU, 172 Sit*** 

I «il(lortt X. la. IL, II AH» S23 

lSa /wadset a to 

Irimii of — Frrorrt** decnesO* ^ 

art/; jor,,i el>o»-Jrt XU oj 1* * • « 

—A Conrt tbat bu decided a nit •«* JJ" 
It bad jurj lietbm fanned only cm the f . 

It baa arrifed at a r rag dreiaioo.be a»U . 
rxerebed Ha JnrW.rtfaa illegally c r 
irrepolarity, within tbe meaning of *. C-- 
of 1S77, aa amended by a 92 of Act JH ^ lS ^ 
Aunt It wair Kna» t ‘■»*o Bixm 

O. la H, 11 Ca teh. 0 . I* R. H I An 

189 J)ijerefioa •/ 

Court rrtrcuil sr.ll yanadirfsoo —8- fS-’ J"* 
Code Is one of rerr I m to! op^ratloa I ana 
lower Court ha* junad dun to detiJe » 
law or fact, tbe Ul,b Gtrt 1 aa Bopo«erlo InUrftn 
on rerulon with tbe dceiason on tboae 4*°?'- 
Am.r Ho nan Xian t Bira Bok,l S oil I 

II Calf- e, foil wmL bailHwa Ifouisi uo»ji»»- 
K»a.»atb Cnrcagaarr^^ ^ ^ cal%448 

190. Proof *f 

eamortot Conrt —A deeiaion by Use jndymeutM » 

competent Ccmrt, wbrtber right or srroog.wbwaoj 

law ia final and without appeal. 
baa not acted in tbe exerciae of tt* i an *T lt ,, 
iUecaJlr, or with material irrejmlan'y esnnot er 
, aaide under a. 622 of th* Cinl I'roeedaro 
L Mcbawkad TCiCT Khaw e in <n IU««J 

r 

r Ifll - ■ Jwrndtcliao-1*' 

* Urfrrneo srs tk ore root of— Cl rsf froeedare 
f JS8 2,. tm-Tromfr o/sferrr. U < Ct } , *~JZ 

, treentton—Rnln made If Loral ® e, J r * ___ t 
1 A decree parsed by a SaUirdinate Jndge np ” 
bond in which eerUm immorrolk 
- *u mortgaged, waa. In accordance ^ 

« made by the Local Goeernment under a 
o Ciril Procedure Code, tranafmed to the CoU^ 
for execution. A sale in execution took pi»r*. 
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— continued. 

''the Collector pave the purchaser a certificate of the 
sale. Upon this certificate the purchaser applied 
to the Subordinate .T udge to give him possession of 
a larger amount of property than that specified in 
the certificate, and, upon the refusal of the Court to 
do so, applied to the Collector to amend the certi- 
ficate. The amendment having been made ns desired, 
the purchaser again applied to the Subordinate 
Tudsrc for possession of the amount claimed by him, 
and the Subordinate Judgo again rejected the 
application, holding that only the lesser amount had 
been sold in execution of the decree. -The Court 
held that the Subordinate Judge had jurisdiction to 
decide the question. Held that, inasmuch as the 
Subordinate Judge had jurisdiction to decide the ques- 
tion, and inasmuch as, even if his decision were w rong, 
the purchaser had a remedy by bringing a regular 
suit, the matter did not fall within s. 622 of the 
Civil Procedure Code, so as to call for the inter- 
ference of the High Court in revision. Shicanathaji 
v. Joma Kashinath, I. Ij It., 7 Bom., 341, and 
Amir Hassan Khan v. Sheo Baksh Singh, I. L R„ 
11 Calc., 6, referred to Sundae Das r. Mansa 
Ravi .... L L. R, 7 AH., 407 

192. . — Juris! i ct ion, 

Interference with exerciser of — Limitation.— A 
Court which admits au application to set aside a 
decree ex-parle after the true period of limitation has 
expired, acts in the exercise of its jurisdiction illegally 
and with material irregularity within the meaning 
of s. G22 of the Civil Procedure Code, and such 
action may therefore he made the subject of re'ision 
by the High Court uuder that section Amir 
Hassan Khan V. Sheo Ral'sh Singh, I. L. It., 11 
Calc., 6, and Ilagni Ram v. Jitva Lall, I. L. R., 7 
All., 336, commented on by Mahsiood, J. Per 
Maidiood, J. — The term "jurisdiction” as used by 
their Lordships of the Privy Council in Amir 
Hasson Khan v. Sheo liah-sh Singh must bo under- 
stood in its broad legal sense signifying the power of 

administering justice according to the means which 
the law has provided, and subject to the limita- 
tions imposed by the law upon tho judicial authority. 
Hae Peasad v. Japah Adi . I, L, If., 7 AIL, 845 

193. — — Erroneous deci- 

. sion on point of limitation. — The fact that a Court 

having power to decide whether or not a certain 
matter was barred by limitation wrongly decided that 
it was not barred, and proceeded to deal with it, 
affords no ground for revision under s. 622 of the 
Code of Civil Procedure. Amir Hasson Khan v. 
Sheo Baksh Singh, I. L. R-, 11 Calc., 6 : L. R., ll 
1. A, 237, and Sarman Lai v. Khuban, I. L. Jl., 17 
All , 432, referred to. Sundae Singh v. Dor.u 
Shankar . . ■ L L. R> 20 AH., 7 8 

194 . Where the lower 

Courts have entertained an application which is on 
the face of it barred by limitation, without adverting 
to the question of limitation the High Court can 
interfere under s. 622 of the Civil Procedure Code. 


SUPERINTENDENCE OP HIGH 

COURT — continued. 

4. CIVIL PROCEDURE CODE, S. 622 

— continued, 

Semite —hx dealiug with a case under s 622 the 
High Court can look into the evidence and itself 
investigate the facts. Kaiiash Chandra Haidar 
v. Hissonath Paeavianio . .1C. W. N., 87 

195. — — Juris d ic ti on. 

Question not relating to — Alleged errors in decision 
of suit for pre-emption.— In a suit to enforce the 
right of pre-emption in respect of a usufructuary mort- 
gage of immoveable property, tho plaintiffs alleged 
that the consideration-money was les3 than that 
stated in the mortgage-deed. The Court of first 

instance gave the plaintiffs a decree for possession 
of the property, on payment of an amount less than 
that mentioned in the deed; and this decree was 
affirmed ou appeal. The mortgagees appealed to the 
High Court on the following grounds : " (i) Because 
it was for the respondents to prov e that any portion 
of tho consideration was not paid, (ii) Because 
the lower Court lias not considered the evidence of 
tho appellants, (Hi) Because the finding of the lower 
Court is based on conjecture.” Held, on the ques- 
tion whether, such grounds not being gronnds ou 
which a second appeal is allowed by Ch. XLII of 
the Civil Procedure Code, the appeal should not 
proceed rather under Ch. XLYI, s. 622, of that 
Code, that tho appeal could not proceed under s. C22 
of the Civil Procedure Code, in consequence of the 
decision of the Privy Council in Amir Hassan Khan 
v. Sheo Baksh Stngh, l. L R., 11 Calc., 6, that' 
only questions relating to the jurisdiction of the 
Court could be entertained under that section 
Magni Ravi r. Jivva Las . I. D. R., 7 AIL, 336 

196. Juried iction, 

Interference with exercise of — Second class Sub- 
ordinate Judge — Subject-matter of suit under 
R 5,000 and within jurisdiction — Amount of decree 
with accumulations of interest exceeding R 5,000 — 
Application for execution — Second appeal. — The 
plaintiffs obtained a decree in tbo Court of a second 
class Subordinate Judgo for a sum less than R5,000, 
which with accumulations of interest subsequently 
exceeded ito.OOO. The plaintiffs applied in execution 
to recover the total amount. The application was 
rejected by the Subordinate Judge, on the ground 
that the court had uo jurisdiction under s. 24 of 
Act XIV of 1869. On appeal the District Judge 
made an order confirming the decision of the Sub- 
ordinate J udge. The plaintiffs filed a second appeal 
in tbe High Court. Held that no second appeal lay 
to tho H igh Court from such an order ; but as the 
Subordinate Judge was wrong in refusing to exercise 
liis jurisdiction, the High Court would give relief 
under the extraordinary jurisdiction conferred by 
s. 622 of the Civil Procedure Code (Act XIV of 1S32). 
The subject-matter of the snit was within the juris- 
diction of tho Subordinate Judge, and his jurisdiction 
continued, whatever might be tho result of the suit, 
in all such matters in the suit as were within his 
cognizance, amongst which were matters in execution 
in the snit. Tho mere circumstance that the amount 
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actually due oy itocpm of aecumnUlton weeded erroonm ricw of a. 329 of the Cl ' ^ Si 

B5000 eoohl not n«t him from th» Jnrudictioo be and proceeded oa aarti nwioe' 0 ^* tra . ,v^ 


it. fcHAHiAT I’iMXUl r o-hT* which 00 ■prop**' COOT met** or _tae «nr 
ILIUO Bom ,200 he w™ld hart no juru-hai n to tBtktf-toJ 

107 —— r — f" pW« tlTllSTi CI2 of tb< 

8u " tTA r L. R^ 10 Bom. 711 «*t 

The opponent* had obtained a decree for the pot- ... 1 , Vnrirt Ptf 

union of certain land agaraat the brother and father he* al»o \ JlKTAXlHiE Tl*? * - _ two,. 70! 
of the applicant* In the Conttof the JlamlatJar at BIT . • . A. X*. ** • * 

" ’ rtnct The applicant* were , ate „hri* bi« tifunw coortrertioa of 


Karad, In the ‘•mlara dutnet The applicant* were % a „ wbrre bn rrrooeoc* eonfirertion of ' 
u<t partie* to the *mt The dreree wu rerouted, Bombay Regulation till of 1627 rcreKeo » a 16 -** 
aDd the opponrnU were pot into po-acMoo. There- action being tahen by a J ndg» 


of Bonita. let HI of 876. alleging that they bad j 
been m actual {<*»«> on of the lard* and bad born 


c/)i , Jafwdtef*****’ 

{trjtrtmct nil tiirntt ej-Cttil *£l 

J«S2 * 4?2-C,t,l TroetJ mr* CoJt. t & J- 
/./.acfioa fo »fay **'« yead.a y *«■* t» *> ><£ 

> .1.,™ h. I* certain Property 


praying tint the. m r ht beagam put into p>-«a*!on. (tilt.— A claim by £ to certain 
The » amlatdar waa of opinion that the matter waa here attarhed by It In the ^enrae pt q i . > _ t J )rf 
re* ya'firufo, and dimmed the petition He nlied eeedtng* to tbe Court of the Firat •‘ntertio • 
on a circular of the Eiecutur Coiernmret at hu of D*cca haring l>ecn rejected. £ ^ ,aii- 

anthont The applicant* applied to the High t onrt tt e Court of the Stem d Subordinate JOjir ...-^>4 

nnder it* eitraordinary jannUtion. lltM that It lub hit title to the property In ‘hat MM » ^ 

wa* net a caw far the etercbe of the extraordinary to the Court hi which b'« enit w ** falito 

]nn*d etion of the High I onrt. Tbe Mamlatdar wa* Uinnctioo under * 4#2 of the G»il riwtjl _ _ ft, 

no dmbt goaty of a formal error In tbe e.ercLe ttay the .ale of the property attached b J ^ 
of hi* judicial fnrctn-ni he «a* bound tote goirrued reception proceeding* I hot that aTT 11 ,"; ..p,,) 

by tbe law **hc undcratood it or a* it had been rx rejected, and R thereupon arp led for »» u 

pounded by reporter Judicial anthonty net a* it wa* from the Court of the Pirat bnWlcete 
nndcratood or eiponndrd by unjudicial prmctia, o-dcr rtarlng tbe tale of the attached prope 
Thu howercr n, merely an Irregularity on tbe the hearing of the amt brought by him »» "T^j 
part of the llaml.tdar not apparently in.ol.mg an hi* right (o it Utli in *n application nt>dro^ ^ 

mjnrtice to the applicant*, who might bring a re it of the Code to »et the latter order «■ Je. , 
t,t!l V* th ' J l “ J 1 l,u * * asa Baraji w of the Code of 1ES2 ha*, and wa* in'^*^ 1 ?- j ^ 

Pu™,™ I.L.B.8E ra .B7 

108 y j , , and pro* Idea a remedy where property M jjyj 

i&rss ifiira^-jSsS ttasSKtosstfiss 

. .... .. .a . Si Jrs. ; ..a ~ ■ ssSSt 

Court, — Held that nndrr a C2iof the OAttf n,,l hi tbeC,de fir «t*y of « OTt . ,0nb f »he<rfa- 

Procedure th. High Court e^ld act Lidethe orfra * «**"* m tte »PP b " Uon ? j «lW«* 

broanw the Judgment deht^SXS. of th * Flr,t fab,rilnlt * " txrnl ««»* 

Uee a rabble mterrat, the ,nd 8** U® 0 *' 

power to order a refund Krm„ B r Cb atru CTtnl * 

199 ***.•*£%* rjr uE i^ 016 ' 0 

. — ,.r ^3£n%iz 


rt * jnnxdpAn where ha. mg been anffered by the iubto tb» 
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Inadequacy of price — Exercise of jurisdiction by 
District Judge. — A judgment-del tor applied to hav e 
a sale in execution of a decree set aside on the ground 
"that the sale proclamation had not been duly pub- 
lished and that it referred to only 5 biglias instead of 
some 700, the actual amount, and that in consequence 
thereof a grossly inadequate price had been obtained 
for the property. The Muusif found theso allega- 
tions to bo proved and set aside the sale. On 
nppc-il the District Judge, while agreeing with the 
Jlunsif as to theso findings, held that there was uo 
proof that the inadequacy of price mis due to irre- 
gularities alleged and prov ed, and that such could not 
bo presumed. He accordingly reversed the Munsif’s 
order. The judgment debtor, hav ing appealed to the 
High Court against the order of the District Judge 
and failed in such appeal by reason of no second 
appeal lying from such order, applied to the High 
Court under the prov isions of s. 622 of the Code to 
have the order sot aside. Reid that, the District 
Judge having full jurisdiction to determine w luthcr 
the sale was good or bad, it vv ns impossible to say that, 
in nrrhing at the decision he did, lie either acted 
without jurisdiction or illegally in the txcrcise of 
his jurisdiction, and that the High Court could not 
thoieforc interfere with the older under that sec- 
tion. Goi-at, Koeri c. Gobi Lai, 

I. L. R„ 21 Calc., 799 
204. Jurisdiction, In- 

terference with exercise of--- Possession given to 
purchaser — Restitution sought in execution by judg- 
ment-debtor — Remedy by suit. — Certain land liaring 
been attached in execution of a decree by a District 
Court, S, Ihc representative of the judgment- 
debtor, prefen cd a claim to the land in his own right, 
which was rejected, and the land was subsequently 
sold to a stranger, and the sale was confirmed on the 
23rd February 18S4 On the same date the High 
Court, on appeal by S, set aside the order rejecting 
his claim. The District Com t, in ignorance of tho 
order of tho High Court, hariug subsequently put 
the purchaser in possession of the hind, 5 applied 
for restitution, but his petition was rejected by the 
District Judge. In an application under s. 622 of 
the Ciril Procedure Code to torise the Judge’s order, 
on the ground that he refused to exercise his jurisdic- 
tion to restore 6' to possession, — Reid that the order 
of the District Judge confirming tho sale was pissed 
without jurisdiction, and that the District J udge had 
no power to restore possession to S. The High Court 
therefore could not iuterfere under 8. 622. The 
remedy of S was by a separate suit. SubbATA t . 
Yamaicja . . . IIi, B-, 9 Mad., 180 

205. — Jurisdiction, In- 

terference with exercise of — Trial of case cogniza- 
ble only by Small Cause Court. — S instituted a suit 
against T in the Court of an Assistant Collector of 
-the first class, who dismissed tho suit. On appeal 
by S tha District Court gave her a decree. On second 
-appeal by T the High Court held that, as the suit 
was one of the nature cognizable in a Court of Small 
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Causes, a second appeal would not lie in the case, and 
dismissed it. T thereupon applied to the High Court 
to set aside, under tho provisions of s 622 of Act X of 
1877, the proceedings of both the lower Courts, on the 
ground that both those Courts had exercised a juris- 
diction not v estod in them by law. Reid that the 
High Court was competent to entertain such applica- 
tion and to quash the proceedings of both the lower 
Courts, under the prov isions of s. 622 of Act X of 
1877, and the proceedings of both those Courts should 
bo quashed. Observations by Stuart, O.J., on the 
powers of revision of tho High Court under s 622 of 
Act X of 1877 Sarnaji Tewaei r Saxina Bibi 
[I. L. R., 3 All, 417 

206. J urisdicf ton, In- 

terference with exercise of — Reng. Reg XVII of 
ISOS — Redemption of mortgage. — After a mortgage 
had been foreclosed under the provisions of Regula- 
tion XVII of 180G, the representative of tho mort- 
gagor deposited the mortgage-money in Court. The 
District Judge ordered that tho money should he 
paid to the mortgagee, on tho ground that the mort- 
gagor had not been personuliy serred with tho notice 
required by s. 8 of that Regulation, and that it 
did not appear that she had been aware of the fore- 
closure proceedings. The District Judge subsequently 
ordered ihe mortgagee, who was in possession of the 
mortgaged property under tho terms of the mort- 
gager to surrender the property. The mortgagee 
applied to the High Court to revise these orders under 
s 622 of Act X of 1877. Reid that the application 
was eutertaiuablc under tho pro\ isions of that section, 
and that the orders of the District Judge weie made 
without jurisdiction and sbonld bo set aside. H AZARI 
Lab v Kueru Rax . , LL.E.,3 All., 576 

207. —Jurisdiction,In- 

terference with exercise of — Improper refusal of 
jurisdiction. — Where a Munsif improperly refused 
to investigatea claim under ss 2/8-280, Civil Proce- 
dure Code, 18/7, he was held to have refused to 
exercise jurisdiction ho was bound to exercise, and the 
Court set aside his order and ordered the inv estigation 
to he made Jaimes A v . Luchxidr Parti ax 

[4 C. Xi. R., 74 

208. Appeal against 

appellate decree by party to suit who did not appeal 
against original decree. — 5, having mortgaged land 
to K as security for a debt, sold it to V, who under- 
took to pay the debt K, alleging that C had under- 
taken either to mako V pay the debt or to execute n 
mortgage of his own land to secure its repayment, 
and that V had dispossessed him, sued S, V, aud C 
to recover the debt by sale of the land mortgaged, 
mesne profits from V, and costs frgm S, V, and C. 
Tho District Munsif decreed payment against S ; 
mesne profits, and, in default of payment by S, a sale 
of the land against V; and costs against S, V, and C. 
V and C appealed against this decree. The Subor- 
dinate Judge found that the debt had been paid, and 
held that, even if the debt had not been paid, K bad 
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do cause of act on a carnet For S but if at all, against 
C and d-anusaed tlie amt as againat F The fcnkor 
dmatejud e aI»o held that he had no jurudiction to 
interfere with the decree against S and saw no 
ttaaou to interfere mith the decree against C S 
appealed S'-, nut this decree Held that even If S was 
cot entitled to appeal in order to bate the decree 
aga nit him ait aa de the error of the Subordinate 
Jnd»e could be corrected nndcr a. C“2 of the Code rl I 
Civil Procednre by a d rrct on to exercise the discre- 
tionary power preo by « Ml of the (aid Code ! 
Smbidbi v Kuiaiiviii I L. It., 8 Mnd., 162 I 


UUrfnnet « w« eiere „ of- Act XL of 1953 
(Bengal 3Unor, AcfJ , 3-Tefntalto adm l per, on 
anM r erllfcat, of aimanittration io defend aa t on 
7 , i a ;C, e/ r ’ ,6r ~ Un ' l ' r *- 3 of the I5et.pl Minors 
Aet (XL of 1858) tl e Civil Court haa n powrr to 
refnae to admit a person who haa o 1 tamed a eertifi 
rate of admin atrat ion under the Art to defend a amt 
on thi iriror’a behalf as g nankin nf *urh miner 
«*‘Jf Jwlpc had ao acted,— //,/rf 

nndev D0 T 0 *" *° rrt “' t! * order 

under i « of the Civ 1 Procedure Code Bilmo 
U18 r Gosixd 8 hitch I L. It, 7 AIL, 014 

210 — — — , — laniii t c 1 1 o 

T aCoort ‘“properly refused to a "end 
, * mnf * *nh the judgment 
(i. “ n * ,b * lo «rt hadidld la the 
J1, F‘ n I lai »ith mate- 
na! irregulant; within the meaning of a 622 of the 

mMerttomu Code a" 3 ['* ord,rwM rma^nently 

irfep£ant,» ^ 1" S&°*J 7, Th ' »“* ‘ • matenal 
eedSrTmclnae « ™L° T ! «f Civil Pro- 

mu, , b , £S5SJ iL r T".~, Z“" 

Of the auction p“ n ,! T hin the meaning 

7 AlU 538 ob,err4 TO ".L 1 L - E - 

Cenrora ‘•a ?*? c Sbib 

L E-. 13 Calc_ 225 

212.— 

lalerft met nli tierc,,777Z^t7i ft on, 

'cool UTey.faeity”— A mit 31a- 

C«rt of « 11 a naif to nematic ‘ n tb « 

«“ of R40 bane lb- Y c,m th * defendant, a 

•Inch the plaintiff allcecfw »“* “derahond and 
b 7 «e of the l ?V eT0Te red whir 

7*“ Maeif time of ,rom U« obligor 

*■« ot thepla^^XT.w tbe 

jenten, 0 f her boAl “rolved the 

ty™* FTTOO ^ " UtP of a certain 

Wore h.m raued . I,*”* 1 “““Tuently the rate 
T r 7«tjexr«dk 1 gHl , ooo « •fertm* the title to 
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returned the plaint fer prwentatim io the FT® 
Court tinder a 67 of tha Civil Procedure CVi 
Held hy the Full Bench that the Mnna f hvi ae« 
upon an erromona view, a* the only «abj«t-n;i’-^r 
cf the roit «ae the 1148 1 that he had cosiHi«3*>f 
failrd to eiereiae a jura liction veited in bnu tn 
the Huh Court waa there fere competent to reilse In 
order under a 622 of the Civil Procednre Cole The 
| remit of Amtr Hatton V Shea JJaJcth Siajl ‘ " 
R, It Cole. 6, and 31a Ram t Jieca Ul l D 
R^7 All SSS i» (hat the <io»«t.on« to which a. 6*2 « 
the CivD rroerdure Code appbea are qnesli naofju* 
diction only The meaning of the declnoa of 
Pnvy Council in the former raie la that If the Cw« 
haa jnna<liction to Lear and determine a amt, dW 
jariadiction to heir and determine all qneaticejuh^ 
a lie m it other of fact or Dw, and tha the 
Court hot no jurisdiction under a. 622 to impure 
the correctneaa of ita view of the law, or thea® 30 ^ 
neaa of ita Cod njri aa to faet* but that, whta» 
appeal ia proaided ita deciamn on qncalionaof 
kind* is final. Ter Straight and TnWA »‘T 
Clanifa (a and (1) of a 5"4. apccifymg theyroMw 
on which a aecond appeal lies to the Hiffb 
embody what a C22 refer, to in the word “ Biff* 1 '! 
that ia to aay, to run where the Court belo* _b**> J* 
the eterciae of ita jnrudiction, eome Via 
which ia contrary to acme apcc fied law or m 1 ?* 
having the force of law or failed to determine 
matenal uane of law or usage CL (e) « *■_“* 
indicate a the meaning of the worda ‘ material ' rte i 
lanty ” In a 622 —t* acme matenal lmsro!ar>i.r“ 
procedore * which piay poaaihly hav e prodoefd «rr 

or defect m the decision of the caae upon the rten ^ 

31niasmaJe ITntaxn 1 L T~» All ,303,1*^ 
red to. Bisaari Lrau r DwvBAI _ ... ,,i 
[LL B-, 8 AllvTl* 

213 JnettiUK** 

lnlerferetee art 13 extrrtt, of — iltawf e J **d* r ^~ 
diction ” — Amendment of decree — Pint Tr*” 
Code, e 206-Act X » of 1377,, el II 3“ 

In execution cf a decree for partition of immoveaau 
property paaved in 1872, a dJpute arcaeai to the ** 
eution in reference to portion of the property * 
m 1881 it waa finally decided that the decree w*5 De- 
fective in ita description of the property and 
fore incapable of execution In Sfar 1825. ea SJP * 
cation by th. decree-holder the Court paw™ “ 
order amending the decree, the amendment* 1 *’ 5 
reference to an arithmetical error The 
debtor applied to the High Court for rertnoooft^* 
order on the grounds that the amendment M 
decree waa barred by hm tatmo and that 0* 
itself being barred by limitation and 
rounced to be Incapable of execution ***e L ®“y 
had acted beyoud ita jonedictan in smenmeg 
Held that the application for revision : 
rejected- Fer Otnnru), J* that the ffli, 1 
had no power to entertain the appl cati on « 
a. 622 cf the Civil Procednre Coda wl h TeUeeoeef' 
the decision of the Pnvy Council in Amir Hat 
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Khanx.Slteo Baksh Singh, I L. If., 11 Calc., 6 , 
and o£ tliePull Beach in Radani Kttar v. Dim Dai, 
I. L. R..SA11., Ill ; and farther that, upon the facts 
stated, the Court ought not to interfere. Per Man* 
HOOD, J., that the Court uns not precluded from 
entertamimr the application for revision under s. 622 
of the Ch i! Procedure Code. Amir 11 ass an Khan 

v. Sheo Baksh Singh, I. L. R., 11 Calc., 6; Badami 
Kvor v. Dtnu Rai, I. L. It , S All., Ill; Raghu- 
nath Dae v. Raj Kumar, 7. L. R , 7 All., S76; 
Surta v. Ganga, I. L. R., 7 All., 411 ; Magni Ram 
v. Jii'-a Dil, I. L. R., 7 All., 430 ; liar Prasad v. 
Jafar A l i, l. A. R., 7 All., 345, referred to. Rhag- 
icant Smgh v. Jag ether Singh, Weekly Boles, 
Alt., 1SSS, p. 67 ; and Ain Sail Khan v. Kamid- 
tin-nitsa, Weekly Notes, Alt., l'SG, p.39, dissented 
from. The meaning of the term " jurisdiction " 
used in 9. 622 of the Ci\il Procedure Code must not 
he confined to the territorial or pecuniary limits of 
the powers of a Court or to the nature of the 
class to which the case belongs. It implies, in addi- 
tion to questions of these kinds, tlic presence or absence 
of a positive authority or pow.r conferred by the 
law upon tribunals in cases which satisfy the other 
conditions referred to. In framing the section, the 
Legislature gave to the High Court’ power to interfere 
with the action of subordinate tribunals in cases 
where there is no remedy, cither by appeal or other- 
wise, and where those tribunals Imc either ex- 
ceeded or wrongly declined to exercise the authority, 
the power and the jurisdiction which the law 
confers upon them, or, under the pretence of exer- 
cising such authority, power and jurisdiction, have 
acted against a positive prohibition of the low. 
Comte v. Edteards. L. 11., 3 P. D., 103, and Crepps 
v. Durden, 1 Smith’s L. C., Sth Ed., 711, referred to. 
M eld also per MAmroon, J., that in the present 
case the Court below had jurisdiction to entertain 
the application under a. 200 of the Code, that it did 
so entertaiu it, and that in making the amendment 
its action could not be regarded as beyond the limits 
of its legal power and authority, eo ns to render it 
open to the objection of the exercise of jurisdiction 
“ illegally or with material irregularity ” within the 
meaning of s. 622. Lucas v. Stephen, 9 W. R., 
501; Oomantmd Roy v. Sottish Chunder Roy, 9 TV. 
12., 471 ; Zuhoor Mossein v. Syedun, 11 W. R., 143 ; 
and Goluck Chunder Jlussant r. Qanga Narain 
Mussant, 20 W. R., HI , referred to. Dhan Singh 
«. Basaa-t Singh . . lh. R., 8 All., 519 

214. Dismissal of suit 

without considering merits on technical ground — 
Suit hy sole partner for partnership debt. — -A 
Court of Small Causes, without considering the merits, 
dismissed a suit brought by a sole surviving partner 
to recover partnership debt, on the ground that tho 
plaintiff was not competent to maintain the snit 
without joining the representatives of tho deceased 
partner as co-plaintiff Held that it was the Judge's 
duty to hear and determine the suit which was 
brought by the person legally entitled to bring it 
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nlonc in his Court, and in declining to entertain it on 
the merits he had failed to exercise his jurisdic- 
tion, and had acted with material irregularity within 
tho meaning of s. 622 of the Civil Procedure Code. 
Muhammad Stileman Khan v. Fatima, I. L, 72., 9 
All., 104, and Dhan Singh v. Basant Singh, I. L. 
R., 8 All., 519, referred to. A snit should not bo dis- 
missed on merely technical grounds when the merits 
are proved and no injustice by surprise or otherwise 
will be done. Gobecd Pbasad r. (.‘HsSDAK Sekhar 
[L L. R., 9 AIL, 486 

215. — — — Failure to 

exercise jurisdiction.— Where a Subordinate Judge 
wrongly held that a suit was one of the nature 
contemplated by s. 539 of the Ch it Procedure Code, 
and returned the plaint for presentation to the Dis- 
trict Judge, — Meld that the High Court had power, 
under s. 622 of tho Code, to interfere, the Subor- 
dinate Judge having failed to exercise a jurisdiction 
vested in him by law. Yishvanath Govikd Desh- 
siane r. Rajebhat . I. L. R ., 15 Bom., 148 

216. Jurisdiction, 

Interference with exercise of— Alleged irregularity 
by District Judge in decision of suits. — A and R, 
both of whom set np a claim to certain land, brought 
separate rent suits against the tenants. In none of 
these suits did the amount claimed exceed R100. 
After the institution of the rent suits, A sued B to 
establish his title to the land in dispute. Tho 
District J udgo before whom the rent suits came on 
appeal allowed them to stand o\ er until the decision 
jn tho suit between A and B. That suit was decided 
in favour of B, and the Judge then decided the rent 
suits instituted by B in his favour, and dismissed the 
suits instituted by A. Held that there was no rack 
irregularity on the part of the District Judge iu the 
course which lie pursued, of making his decision in 
tho rent suit depend upon the decision in the suit to 
establish title as would justify the Court in inter- 
fering under s. 622 of the Civil Procedure Coda 
Dooeoa Nabain Sex c. Ram Lam. Chhuiae 

[I. L. R, 7 Calc., SSO 

S. C. Deega Naeaik Missef. v. GonimimxrK 
Ghose 9 C. L. R., 86 

217. Jurisdiction, 

Interference with exercise of— Sale in execution of 
decree against estate of deceased — Suit against 
representatives of deceased husband’s estate — Order 
releasing properlg from attachment. — In 1862 a 
suit for mesne profits was brought against certain 
persons as being the heirs of one Romanath Lahiry, 
deceased, among whom were his widow and twoinfaut 
sons. During the pendency of this suit the two 
infant sons died, and the widow was made a defen- 
dant as representing the estate of her deceased sons. 
The suit was decreed in favour of the plaintiffs in 
1875, and on the plaintiffs applying for execution tho 
widow objected that / s ths of the properties, against 
which execution was sought, was the property of her 
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adopted r-n whoa die alleged to hive adopted in i 
1S“4 The adopted son was not made a party to tbe | 
rat tb ! obj f m was oTcmded, bet the sane j 
object ro WJI taken bj the adopted son through hil 
Citnral father as his guardun and nest friend, and 
the Court o! eased the -ftths share from attachment 
ant allowed the objection. Against this order some 
of the pluntiTi appealed, but pending the appeal 
arothiT of the plaintiff* applied to the Ili^h Coart ( 
under *. C*2 of the Code of Cnil Procedure to tare ; 
the order set as de. The Coart refused to interfere 
w tb the order inasmuch as there appeared to be no 
material irregularity therein, 'oiish CarynrB 
Lif.irt e ha Court. I.iaisr 

PL L. R., 11 Calc, 45 


218 


nificM 


larer/eeraeesrs/i mmn of— Cte l Proeedm Code 
1«S2 t 30 — Parr* adied after decree A < fafc©-di 
Mte Jml»e havm r p-rmitt d the junior widow or a 
Hindi to be made a parti to the proceed ops fa ele- 
ction f a decree o tamed by the senior widow 
•f* n! * ^Hoeof thru decease I husband the High 
Usirt d dined to interfere under ». (=22 cf the Cede 
of C ol I rondure. Luoahxsl e Chuu \ mi. 

I- L. IL, 6 MAd., 227 

y.” 1 ® Jmntdititan 

Imlerferemer nil exercise of-DealX of eat, dr 'em- 
dawt Applteat am l» add repre.mtaUee -Iua nut 
^ V* ln ' t * «*« d^cdsnt. the 
J “ tCT died before the hearing Sixt»-tbrre dax* 
after the death of the defendant the plaintiff apilied 

57® of the deceased defendant On the 2°nd 
KoremW 18M) the Court rejected the appW^n 
1?^“'®’ oI * rt 1718 ot Art AV of 1S-7 
* *1 * b * t ' 00 tte aame day the 

th v P"?* *<>•<* as.de the Lire 

SspSIS 

of the rtnl r nance oX the ease under a. 622 

ioar.H.!L L & < ?.£^|2 

220 I 

fartanee toLL^T I ‘ t ‘ lled *® the\onrt of first 
h*™ rear led bj thTri^jy 01 n * ‘ i *^V ,klch had 
podnee the iW Cpoo besegWtdewd to 

tonrt, “ •nOAte the 
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the Pnry Connell, he had transferred the shares to G 
hit ecnnif l m the ease, who bad failed to ratm than 

and he prayed “ that thesaid person might t>« brought 
upon the record, and that execution far retotojf 
of tho said sharea mi-rbt he piren against him. Tt* 
Court passed an order upon tfcts application, eaEsf 
on G to ihow cause why he ihould not be railed «W 
to restore the share* made errr to him by K * a “ J* 
thereupon filed an answer denying that he was fa* 
custodian of the shires, and alleging that be was th« 
purchaser for Tsfae. The Court psaed an iw 
djsctiag that G a name should be placid *n tw 
record, ao that the decree might be executed *^ n =“ 

him. E./dthattheappLeaHonbrEwaimea-nt Wte 

and actually waa one praying that. In respect el fae 
acnp restitution of which waa being enforced «£U« 
him, the person to whom some interest n it, nw “ 
lest, had come pending the suit, might in adluwi w 
himself in *0 far as such Jtcrre*- tad P***d from hi- 
be brought nnder the opcratioo of the eieeutns' 
proceedings; that thta -as an application under art ^ 
of the liril Pr- redare Code ; and the order ^ « 
it, being appealable under s SSS 121) [«** *** 
torermon bythe High Conrtnndrea (Si. Barg 
e Er>soosi* B*s* I. L- K-, 7 AIL, 631 

22L ~xf f XXcflyf 

t IS— Order tefutimy pemuno* tc rre —An 
poised uadrr a. 18 or Act XX of 1>63, 
fasnr, is o t appealable nor if the J»k» “ 
exercised his diseretscn, EatJe to re runs nnarTS- c-- 
of the Code of Cm! Procedure 1» ** TtS*** 
waha m J. Is.R..10W*rL,83 

Set Axoxxuors E 1* E, 10 Mad, P3 eoS< 

■Wt ■ - JJerieiea «/'*• 

it’lvCmtorj order wlea appeal 
— ^ Poorer of B>pi Ccart There is nothing « 1 
of the Clode which prerenU the Hi^h Court froo 
aettimr aede an fatcriocntory order if made «i 
junsdiction. The word “case' In that 
wide enough to include such an order 
“ records of any case “ include so much of the preew 
inga la any ant as relate to an mtertucutrey 
Omroo iS.na T Joeut 12 c. I~ S., US V"**?* 
S m 3 \ X J/afa,«M<f Ears 1 L fi' 

CXalfar S ayl e LtHra] S.m<,X I L R* S J “f 
233 1 FarulAlmad x Dwlan B>tu I E E,o 
233, dissented from. ITcllc, 7C8 

223 — r • iw ‘ l i e J,«SZ 

arndparpoetoft 622-C.rsf IVeredare < 

• S 91 — Imltrlormtor. ordert — An sppGcataai « 

a. 622 of the Ciefl Procedure Code ranM* 
talned in tbe case of those mUrl cuiorj raders a£« 
which, though no immediate sppeal he*, a rem y 
supplied by a. e°l which proeidrs that they m»J 
made a ground of objection ia the appeal B1J 

ftrwl decree. Tbe purpose wHh which IL bZZ* 

framed was to enable a parly fan rat to grt a 

a erdcrof a lower Court rectified by the E*?* 1 
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where there would otherwise be uoremedy MotieaIi 
Kashibhai c. Nana. . I. L. K., 18 Bom., 35 

224. Interlocutory 

order — Rejection of application to appeal as a 
pauper. — '» application for permission to appeal ns a 
pauper was presented, not by the applicant personally, 
hut by his pleader, and was on that ground rejected. 
Sold, on an application to the High Court for revi- 
sion, that s. 622 of Act X of 1877 did not apply to a 
proceeding of so purely an interlocutory character 
as mentioned in s. 592, and such application therefore 
could not bo entertained. Habsaean Singh r. 
-Muhammad Eaza . . I, L. R-, 4 AIL, 91 

225. ; Rejection of 

application to sue as a pauper — Refusal on ground 
of suit bema barred. — An application to sue as a 
pauper having been refused, on the ground that the 
suit was barred by limitation, the High Court on 
revision permitted the applicant to renew his appli- 
cation to the Court below. The Subordinate J udge 
verbally rejected this second application, stating that 
lie would deliver a written judgment. Before the 
•written judgment was delivered, the applicant offered 
to pay the nsual Court-fees (although not actually 
tendering them at the time), and asked that the 
petition might be t.ikm as a plaint filed on the date 
of the first application : this offer was mentioned and 
refused in the written judgment. Held, on the case 
coming up to the High Court under s. 622 of Act X 
of 1877. that the circumstances of the ease were not 
such as would justify the Court in interfering under 
that section. Bam Saiiai Sing v. Man-team 

[I. I,. R., 5 Cale., 80?: 6 C. X. R, 223 

226. * Rejection of 

application to sue in form/} pauperis — Right to 
sue ” — Limitation. — here an application for leave 
to sue ns a pauper was rejected with refeience to 
s. 407 (r) of the Civ il Procedure Code, on the ground 
that the claim was barred by limitation, and therefore 
the applicant had no light to sue , — Reid by the Full 
Bench that the Court had acted within its powers, 
and that its jurisdiction not having been exercised 
illegally or with material irregularity, the High Court 
had no power of interference in revision under s. 622 
of tho Civil Procedure Code. Amir Sassan Khan 

'v. Sheo Baksh Singh, T. L. R„ 11 Calc., 6, referred 
to. Per Mahmooe, ,7. — The word “ case” as used 
in s. 622 of the Civ il Procedure Code should be under- 
stood in its broadest aud most ordinary sense, includ- 
ing all adjudications which might constitute the 
subject of appeal or revision subject to the rules 
governing the exercise of the appellate and revisional 
jurisdictions respectively ; and it comprehends adjudi- 
cations un'der s. 407, which fall under the same 
general category of adjudications as the rejection of an 
ordinary plaint under s. 53 or s. 54. Phul Singh v. 
Japan Nath, 7 Yeelly Sotes, All., 18*2, p. 39; 
RhulneJiri Dot v. Bidiadhts, Weekly Safes, All., 
p. 09; and Sital Sahu v. BachuRam, Weekly Safes, 
All., 1882 , p. 92, referred to. Also Per MahmoOD, 
•J. — Tho provisions of s. 407 must be interpreted 
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strictly, inasmuch as they operate in derogation of the 
right possessed by every litigant to seek the aid of the 
Courts of justice ; and an exercise of jurisdiction under 
that section when such exercise of jurisdiction is open 
to the objection of illcgalitv or material irregularity, 
would form a proper subject of revision by the High 
Court Sar Prasad v. Jafar AH, I. L. R., 7 
All., 345, and Ammal v. Sayudu, I. L. R., 4 Sad., 
323, referred to. Ciiattap.pal Singh v. Baja Bam 
[I. L. R., 7 AIL, 661 

227. — Res judicata. 

Erroneous decision bn. — A wrong decision on a 
question of res judicata is not a subject for the inter- 
ference of tho High Court under s. 622 of the Code 
of Civil Procedure (Act XIV of 18S2). Haei Bhikaji 
v. Nabo Vibhvanath . I. L. R., 9 Bom., 432 

228. - — — — — — Sigh Court’s 

power of revision — Res judicata — Jurisdiction, 
Meaning of the term. — The plaintiff sued the defen- 
dant to recover arrears of an annual allowance to which 
the plaintiff claimed to be entitled under a sanad 
dated 1846. The defendant in his defence raised 
certain points most of which he had raised in a 
prev ions suit brought against him by the pi lintiff for 
the recovery of arrears of the same allowance, and 
which in that suit had been decided against him The 
loner Court held that tho decision in the former suit 
operated nB res judicata, and refused to allow the 
defendant to put forward any now matter which 
might and ought to have been urged as a defence in 
the former suit. A deciee was made iu favour of the 
plaintiff. The defendant applied to the Hub Court, 
under s. 622 of the l iv il Procedure Code (Act XIV 
of 1S82). Held, ’following Bari Bfnkaii v. Saro 
Vishranath, I. L. It., 9 Bum , 432, that the decision, 
even though wrong, of a question of res judicata was 
not a failure, or a cause of failure, to exercise juris- 
diction and did not warrant the interference of tho 
High Court under s. 622 of the Civil Procedure Code. 
Amiuteav Krishna Despande r, Balkeisuna 
Ganesh Ameapcekae X L. R., Il Bom., 488 * 

229. Sate in execu- 

tion of decree — Fraud — Setting aside order con- 
firming sale. — The purchaser at a sale by public 
auction succeeded, by the exercise of fraud and 
collusion with tho qgent of the execution-creditors 
(though without the creditors’ personal knowledge), 
in becoming the purchaser at a depreciated value. 
There was no material irregularitv in publishing or 
conducting the sale Held tliat the High Court had 
power, under s. 622 of Act X of 1877, to rescind the 
order made by' the Court of first instance confirming 
the sale. Scbhaji Bag r. Sbinitasa Bad 

' [I. I>. R., 2 Mad., 234 

230. — j — Sale in execu- 

tion of decree — Pre-emption — Civil Procedure Code, 
1877, ss. 310,311 — Locus standi of pre-emptor in 
execution proceedings. — A person claiming to he 
a co-sharer in certain undivided immoveable property, 
a share of which had been sold in execution of n 
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decree objected to the conf rmiticn of tbe tale In 
favour of the p<rto nordei u the aart'a-i pnr- 
chifc-r Mill prajed that it ml^ht be confirmed In hit 
favour will ref nner to the pn-.Tiaiona of a. 31 » of 
the Civil Procedure Cals The Court d allowed the 
object on and eor firmed the tale in favour of th» 
au t on porebaaer The ohjrctor thereu poa a ppticd 
to tie fii„li Coart for reviaion of the order if the 
lower Coart mlti 622 of the Civil Procedure Code 
Utl I that having been allowed to ohjrct to the ro i 
firmalion of the aale and trea'ed ai a party to the 
proceeding held theruo it waa competent for him to 
make tnrh application no*aith»Undin e that he waa 
notoneof the pervmi mentioned la a 311 of the Co-1 
that there being no appeal n the caw ao far at he 
waa concerned ihe High Court aae romprtent to 
entertain tl e application noder a C22 of the Codei 
hnt tliat aa he «.I not one of tl i perron. .1 o waa 
comjvtfnt to a a 1 ima If of the prom ont of a. 311. 

the 1 V J" * ?-/ t0 r*' ,J b, ‘ «PP to 

be 1 we, part, a 1 ihe ajplict onf rrcvuion mnat 
therefor Uc.ten.aid iusureaas Krt* , Rent I 
" ou ED.R,BAR ,42 

~r~. D.efnW.e. o/ 

tu4’e" u j* y , rf 'oree-*oWa, , frmrl of f 
der^e k M i e datnbutio, wa, ordered among 

the file ™r, W M *.’ ,r r 1 ni '. 0nt W bWn ‘ trafk «* 
the file prior to realuationof and , ,—lltli that it 

CroiKrV. r&'f* ,n 3 nrcJ i 0 *PP>f bn the II .gh 

P. D. R, 4 Mad, S 83 

Sir ux$r 

ras^fsa-*^*^ 

Civil Procednre The D e.., , tide of 

applicat on for execution ,.1.™ 1 r 'J Pct<, ‘ 1 ,he 

the application under iTm, bemg too late and then 
for eifcuton fc 2“»* no application 

the petition for executing J m ‘PP** 1 that 
that the Hlah Court ^vT 1 * ' rTc ^^J rejected but 

<■"* •' aSi fS™ Jp -*> as "i n. 

the appl a tioo nmler . on r * tb ® micT rejecting 

' ”^tisuu a e vJSafzsisi ** d ■ tnbQiioa 

233 P-L.R_,0 Mad,B08 

irrudieT^, v.r.,.j r Tr , Fall ’r« to txir. 

•«*<*„& -PPlitaUvnforrnt'- 
»bom Mteral dcrril * erf, '~ A debtor ag» oat 

Kstss-JBcaasass 1 
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obtained an order for aale In • DiatrM Coert asd 
am tbrr deerco- bolder now apjl fd to th» tame Court 
in ei feut»n of hla decree a for attachment of other 
property and for rateable d atrfimtiou of the ftoeetd* 
of aale to ho bel ! In creation of the atUchnwt 
already made The Diitnei Jodgt be d tbit Ihi 
•rating order waa a lar to lath three appPieatiena 
lit hi that the order rejecting the application L-r rate- 
able d atrihutloo waa wrong mad that the Uku 
C ourt had rowrr to aet it ailik on revltura suser 
a. 622 of the Civil Procedure Coda, tha Ju<¥* 
having faded to rierrlae a Juriadtrtlon varied n l® 
bylaw VxBaKaonarir PaawnuJU 

[I, L. IL, 15 Mid, 873 

S34 ■■ Ataef ea /»f 

frottful »— Aet X of 1S72 fCnm'tel JVmw*« 
Code; ti M. 460— The diwretionary power nt 
s Civil Court, before or agaln.t which an rBatt 
mrntlone.1 in a. 4 8 or 40 cf Art X Of H •* 
allcgtd to hare been cotnn itted to prant or 
aancta/n to th* primcrutiou for inch off nW 1* "J 
•abject to reviaioa bv the High (inrt under a. W- « 
Aet X of 1877 I» ru* o»th* rrm** 

0» Stapno I'niu LLR.3 AIL, o° 

235 — — power «/ rer> 

ti, a oetr Small Cam" Comr>. Ctlroll^MUt” 
ttettt of itnidiet'o* It Small Camtt Ctmrl-- Tn 
pan to I— or lallt property — The plamti3 hroW^ 
a aolt In the Calcutta Court of Small Cavao 
recover damsgea for Irrapaai to certain tmmO*«w 
property of whlrh*be proved he waa in jv»ae* ' 
The defendant contend'd that each a rail waa one * 
the determination of a right to or latcriat la 
able property, and waa therefore nit maintain 
able In tbe Small Cauae Court The ““mall C» 
Court decided the eaae, and the Iligh Court on 
application under a 62®, granted a rule to wo 
eanae why the judgment ahould not be art aaid 
being without jnriadietien. Held on anch »rp 
tion, that tbe Court had jnnadictioa to 
tuch a aolt. Pexbt Mohxtv OBOsacti r - t 1 * 
Cacycia OiJGOOnT I. h. It., It C«lc^ - 

238 . C,wT Trorti** 

Code, 1SS2 i 43— Canto of *et.o*-£fI>tl>V° 
tlatm—Stpara/t m It for rent due for *•{*“ ^ 
wean — Petitioner, filed two anlta >0 a SniaU C 
tonrt oo the lime day to recover rent duo fort 
iuccraiire yean under the aame leave The an 
the two eliima exceeded the pecuniary hmito 
Court’, ]anadict»n The aolt for the rent of 
year waa dinnlaatd under a. 43 of the Coda of 
Procedure, on the ground that the claim *■?“ , 
have been included in the auit for the tttem / 
rent Held ra an application under tt» “ . 

High Court to aet aaide the order that •l^ 1 - 
a 43 did prevent the maintrnaBce cf the two "b 
yet aa the petitwoera had no intentioo of 
either dans, the proper coarse waa to aue 
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to withdraw both suits and file a fresh suit in a 
competent Court Aiaou r. Absooda 

[I. L. R., 8 Mad., 147 

237. - — — Ciml Procedure 

Code, e. 25, Order under, for transfer ) of suit . — 
Held that an order under s. 25 of the Civil Procedure 
Code, transferring a suit in which an appeal would 
lie from the decree made therein, was not subject 
to revision by the High Court under s. 022. Tabid 
Ahmad «. Dcbaui Him , I. L.R , 6 All , 233 

Muhammad Safdab Husen r. Puran Chakd 

p. Is. B., 20 All, 395 

238. - — Court Pees set, 

1S70, s.6, and sets. II, art. 17 (1J — Stamp — Valua- 
tion ly subordinate Court — Practice — C«rt7 Proce- 
dure Code ( Act XITaf 1SS2J, S.G22, and Pom. Peg. 
II of Is 27, s. 5 . — A decision by a subordinate Court 
on a question of valuation, determining the amonnt 
of a Court-fee, is, notwithstanding its declared finality, 
subject to revision by the High Conrt under s. 622 
of the Civil Procedure Code (Act MV of 1S82) and 
s. 5 of Bcgulntion II of 1827 VitiiaIj Kbiska e. 
Badkbishna Jai>aedak I. L. R., 10 Bom., 810 

239. Order dismiss- 

ing suit for insiffcient stamp. — In a suit instituted 
upon a ten-rupee stamp for an account, the remoral 
of the original trustee and the appointment of a new 
trustee, where the value of the trust property was 
5 lakhs of rupees, the Court below directed that the 
stamp should be calculated upon the value of the 
trust property, and ordeicd that the deficiency should 
he made up within a particulitr time. Before the 
time expired, a rule was obtained from the High 
Court under s. 022 of the Civil Procedure Code to 
show cause why the order should not he set aside. 
Held that the rule must be discharged, inasmuch as, 
if the suitjhnd been dismissed on the expiration of the 
time limited, on the grouud that the relief was not 
piopcrly rained, there would have been an appeal. 
Osebao Mibza x Joi.es . . 12 C. Xj.ph, 148 

240. Order made 

without jurisdiction under Act XIX of 1811, ss. 3 
and 4. — Where a District Court, purporting to net 
under s. 4 of Act XIX of 1841, directed an inventory 
of the estate of a deceased person to be tahen with- 
out conforming to the requirements of s. 3 of that 
Act, the High Conrt set aside the order under s. 622 
of the Code of Civil Procedure as made without 
jurisdiction. Abdud Rahman v. Kutti Aimed 

p. h. R., 10 Mad., 68 

24L Act XIX of 

1841, ss. 2, 3, 5, 15 — Order of Pisirict Court on 
petition It/ Court of Wards. — On a petition pre- 
sented by the Agent of the Court of Wards, a District 
Court made an order which purported to bale been 
made under Act XIX of 1841, s 5. The conditions 
prescribed by ss. 3 and 4 were not shown to exist. 
Held the order of the District Court was illegal, and 
was subject to revision under s. 622 of the Code 
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of Civil Procedure Papavma r. Coit.ectoe of 
Godavabi . . I. L.R, 12 Mad., 341 

242. — — — Pengal Ten- 

ancy Act (Till of 1SS5J, ss. 104, cl, 2,105,100, 
lOS—Pule 33 of the rules made under the Act — 
Jurisdiction — Ilecord-of right - Citil Procedure 
Code fJcl Xir of 1S82J, ss 10S, 622-Order of 
Special Judoe as to settlement of rents. — The High 
Conrt has no jurisdiction either to entertain a second 
appeal from, or to interfere under s 622 of tho Code 
of Civil Procedure with, an order of a Special Judge 
in n gnrd to settlement of rents. Shewbabat Kor.n 
c. Nibpai Bov . . I. L. R., 16 Calc., 58G 

243. - — - — - — — — Bengal Ten- 

ancy Act frill of 1S85J, s. 174 -Deposit, Nature 
of— Jurisdiction — Application tinders 622 of the 
Ctrtl Procedure Code. — The depo-it under s. 174 of 
the Tenancy Act must he of such a nature as to be at 
once payable to tlie parties, and a Conrt has no power 
to set aside a sale under that section unless the 
judgment-debtor 1ms complied Btrictly with its provi- 
sions Where, therefore, the Court accepted a deposit 
partly of cash and partly of a Government Promis- 
sory Note, and notwithstanding the objection of the 
auction-purchaser gave the judgment-debtor tho 
benefit of s 174 and set aside the sale, the High 
Conrt set aside such order under s 622 of the Civil 
Procedure Code. EAnrvr Box r. Nundo Lad Gos- 
sami . . . . I. L. R., 14 Calc., 321 

244. — -Bengal Tenancy 

Act ( 'Flu of 1SS5J, s. ISS—Suit for rent — Co- 
sharers, Suit by — Joint undivided estate — Juris • 
diction — Civil Procedure Code (Act XlV of 
18S2J, s 622. — A District Jndgp, in deciding a 
rent-suit, held that s 1S8 of the IS aural Tenancy 
Act prohibited the Court from entertaining the 
suit in the form in which it had been framed, and 
therefore dismissed the suit Held, on an application 
under s 622 of the Civil Procedure Code to hav e the 
judgment of the District Judge set aside, that the 
District Judge bad acted in the exercise of his juris- 
diction illegally, inasmuch as s. 188 had no applica- 
tion to the case, and that his decision must be set 
aside. Prem Chand Nuslur v. Mol. shade Debi, 
I. L. B., 14 Calc., 201, and Umesh Chunder Boy r. 

A a slur Mvllick, I. L. B., 14 Calc, 203 note, 
followed. Amir Hassan Khan v . Sheo Bahsh Singh, 

I. L. It., 11 Calc., 6 - L. B, 11 I. A, 237, dis- 
tinguished. JUGOBUNDU Pattuck V. .lADtr Ghose 
A iK us h i . . . I. B. R-, 15 Calc., 47 

245. — — — - High Court’s 

power of interference xcith order of Special Judge 
— Rules under Bengal Tenancy Act, Ch. VP, 
No. 25 — Power of Local Government to male the 
rule — Bengal Tenancy Act, ss. 104, 10S, and 189 . — 

A number of tenants were joined as defendants in 
a proceeding for settlement of rents under s. 104, 
cl. 2, of the Bengal Tenmcy Act, and an appeal 
preferred by the landlords under s, 108, cl. 2, from 
the Revenue Officer’s decision making all or nearly 
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xl! tie tenant i reapondcnts. The appeal *u dii 
mined by (be ^p«i»l Jn Igc, on the ground that 
as manv Coart fee* ef RIO each »* there were 
tenants defendant* had not been iai J, and the nppel 
lanU petitioned the U vh Court to *et ajide the order 
under e 6.2 of the Civil Froeednre Code Held by 
a Fall Bench 1) that the Special tnd.e refn»ed to 
exercise a jurudictoa re (ted in him by law | that the 
Court of Special Judge la a Court subordinate to the 
High ourt , and the High t ©urt had power to 
interfere under * 622 of the (ml Procedure Code 
Sbevhirat Koer v Ai rpal Peg, 1 L. R , 16 l ale^ 
ffifi dissented fr ra (2) That the Local Government 
acted wiihm the powers conferred by *. 1-2 ci 1, 
of the Bengal Tenancy Act in making rule 23 of 
Ch VI of the Government rnlw under the Act 
by which a Und'ord ■* mlhomed to join as defen 
danu several tenants In me application for settle 
meot oi tints IrAEUTi Tmsr* c PxmroB 
er,0 « I L. IL. 23 Calc„ 723 

240 £e/rgi*iay 

from nertui of juried, H on— Special Judge at!,*, 

• *der frugal rename. Act ( T III of l<iS3, ee 10a. 
m B'cmdarg dupnte-Dec, ji«* of eelllen-nt 
officer art mg ae tnrreg efirer tnd„ Bengal Smr- 
eeg Jet (Be., Art P./ 1S73J -Where the Special 
Judge und<r the Bengal Teuaney Act (Till of 1SS3) 

“ ? *?“ r . f .* bo,ln dar« dispute which hat been tried 
and dreidcd by a a ttleraent officer acting as a 
°?, c f!, DD 1 d<T P ‘ rt V the Bengal hnrvey 
Act (V ef IS St, dismissed an appeal on the ground 
that no app.nl W to him , neb a cate, the nigh 
Lourt declined to interfere under a. C2* of the Civil 
rrocednreCode heirg of cpin on that the wUbmrct 
»• <*) of the Bernal 

reW . *1^ ^ f 1 Ch VI of the Government 

2d that Art *° »ot •• te Ud done, 

rte™ . n W n< * from 

i*.». r ^ rtH JL wh th be <m * M to bave 
l H> sai> Ait Chowchet c Kawti P»a 
m»Hiuu> 1. 1*. £., 21 Calc., 835 

247 - 

Fwnfm Tvij... Judge. 

(XV 11 of JC70, r j Belief Art 

KSiaivsi 

divert on in * ad , eICT *«« hn 

will ^ i” th ' dfCT ™ »be High Court 

with that ,ord, ”* r J JurudictiOT, Interfere 

mrcnmrt,n«r^ST T "'* pt «“*» exceptional 

Mat BaracBisB jjaracHian r llmin. 

2^3 * I*. B., IS Eon., 347 
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jnnadictlon to interfere only where the lower Coa-t 
art* w thont jurisdiction or ha* extremist tl* J cn J- 
diet i m “ illegally or with material irregnlanj 
Under *. M of the Dekktn Agncnltnn.j’ Betel 
Art (XUI of 1879), the SpccUI Judge b« a 
revision ary power tn *U rise* where a fsilnre 
ef justice appear! to have taken place It Is fee 
to decide whether the finding on a question of 

a Subordinate Judge is of that nature, and la oca n; 
■o he l* entirely wl bin bis jonwlctwi. AMU r 
Bah.IL B , 15 Bam.. 1-0, disserted from. GC1 
HjuiTAe CiuLvuAixrrA . _ a f a 

[I.IkIL, 18 Bom, 288 

240. — Haalatdnrf 

Court, Ad (Bom Jet 111 eflS'SJ, t IS. el (a), 
emb-ch. (1) een.1 (2), e IS— Flection of deertt 
for pMienin agaiuet a Hi rJ part * — Jmeudidio* 
of JIamlatJar —A obtained an order in a Jf smk-dar’l 
durt against O Tor poartsiou of a hoase, and um- 
mton A who was found In possession of the boon 
and who wa* reported by the tillage «S«» J* 
bo! ling possession for O. waa evicted by order of tte 
Siamlatdar A then applied to the High Con ft. 
Held that the MamUtdar** order was, vtn li; 
•peaking beyond his authority, but that, as A * P*? 1 ! 
tun to the High Court rontalncd no distinct denUi 
that he was icearying merely oa behalf of to 
d- fen Jam, the High Court would uet Interfere to at 
rztraoKinary jnnsdictioa. KirBimi ' Arum- 
as. I . I_KH.I8BOT.41, 


ritrmorcinary jurisdiction. Nira tlHi r Arnt^ 

as. I . t KB. 18 Ho». 41, 

250 Inegtlar demt 

ef Mamlatdar made l, content ef pari ir»— '««’ 
oeeat rrfneal Ig MamUtdar to Order e«<w«»» V 
decree -Qmeel, on, ef fact —Tit applicant bmnght 

two posvssOTj amt* against the opponent in* 
klamlatdar's Court for the recovery of cf ’ri" 
pieces of land. By consent, decrees were 
three aults that nnlesa the opponent paid a oert« 
sum of money to the applicant within two montua 
Utter sbonl 1 get po aessiou. After the tspir.tma 
of t»o months, the applicant, alleging that the moo I 
had not been paid as agreed, applied fur esecoton 
the deem a The Alamlatdar found that the money 
had been tendered to the applicant, hot had 
wrongfully refused by him. He ordered execution 
issue as to costs, but declined to make any orftf « 
to possreston. The applicant, thereupon ‘PP 1 " 
the High Court ta its extraordinary jurmuictw 
and alleged that the money had bet bed 
teedered. Held that the decreet were such *» _ 

MamUtdar conld not legally make nnd« IM F* 
visions of the MamUtdar. 1 Art (Bombay Act 1U “ 
IbTC), and the consent of parties eould not 
power to do so. Belt also that the Digb^ , 

would not go Into the question as to *“* . i n 

the money It was not open to the High 
the exercise of .1$ extraordinary jnnw'tttlon, 
into this quest Ion of fart, nor would it oe PW" 
to further the execution of an IrregnUr ’ 
especially at th* appheant had a clear rented 
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by suit. Baithao Tattaji Path r. Babaji 
Dhondji Bibte . . I. L. R., 20 Bom., 030 

251. Mamlatdar, 

Jurisdiction of — The plaintiff seed in a Mamlatdar’s 
Court for possession of certain lands, alleging that the 
defendants held them under a lease, the time of 
•which had expired. The Mamlatdar found the exe- 
cution of the lease prosed, hut held.it to he 

- colourable, and that the defendants did not hold under 
it. He therefore rejected the plaintiff’s claim. The 
plaintiff applied to the High Court in its extra- 
ordinary jurisdiction and obtained a rule to set aside 
the order, contending that the Mamlatdar had no 
jurisdiction to decide that the lease was colourable, 
and that he ought not to have admitted evidence upon 
that point. j Held (discharging the rule) that the 
matter was not one for the extrnordinarj jurisdiction 
of the High Conrt under s. 622 of the Ci\il Procedure 
Code (Act XIV of 1SS2). The Mamlatdar had 
not declined jurisdiction He had considered the 
materials laid before him, and had come to a conclu- 
sion. That conclusion, if erroneous, ought to be cor- 
rected in a regular suit and not by an application 
to the High Court under s 622 of the i ivil Procedure 
Code (Act XII of 1882). Kasbikath Sakhaeah 
Ktjika:r2<i r. Hana . I. Jj. B., 21 Bom., 731 

252. Dispossession of 

a third person not a party to suit — Remedy of 
person so dispossessed — Mamlatdar acting without 
jurisdiction. — <? got a decree for possession against 
P in a Mamlatdar’s Court. In execution the Mamlat- 
dar directed the ouster of P, who was in possession, 
and who was not a parti tothedecree. Held thatthe 
Mamlatdar’s order for the execution of the decree by 
the ouster of P was without jurisdiction, and that it 
should be set aside under s.62a of the Ciiil Procedure 
Code (Act MV of 1882). Chinata v. Gangaya 

(I. U. R., 21 Bom., 775 

253. — — Order of 

District Judge acting under Bombay District 
municipal Act (Bom. Act 2. 1 of 1SS4J, s. S3 
— Application to set aside a Municipal elec- 
tion — Order made as to costs — “ Court," Meaning 
of. — A District Judge acting under s. 23 of the 
Bomba} District Municipal Act (Bombay Act II of 
1884) is not a “( onrt” within the meaning of 
the word in s. 622 of the < i'il Procedure Code (Act 
XIV of 183 '), and the High < owrthasnojnrisdictb n 
to reiise his order refusing to set aside an election, 
nor can it interfere with an order made bj him that 
the applicant shall pay the costs incurred by the op- 
ponent. BAIAJI 8AKHAEAM r. MERWANJI XOW- 

boji . • • . 1. 3* S., 21 Bom., 278 

254. - - — Periston — 

Illegality in exercise of jurisdiction — Judge's duty 
to decide secundum allegata et probata.—- The plain- 
tiffs sued upon two bonds executed by the - defendant 
in tbeir father’s favour, one for H200 and the other 
for K99-15 annas. The defendant in his written state- 


SUPEBHSrTEHDEHCE OF HIGH 

COURT — continued. 

4 CIVIL PEOCEDUEE CODE, S. 622 
— continued. 

ment, as well as in his deposition, admitted execution 
of the bonds in question, but pleaded non-receipt of 
the consideration. The Subordinate Judge held th at 
the bond for H200 was not proved, but awarded the 
claim upon the other bond. On appeal, one of the 
issues raised by the Assistant Judge was— are the 
bonds in suit pro\ed ? He held that the plaintiffs 
had failed to prove execution of the bonds, and dis- 
missed the claim in toto. On an application to the 
High Court under s. 622 of the Ciiil Procedure Coda 
(Act XIV of 1882),— Meld, reversing the decision of 
the lower Court, that the defendant bar ing admitted 
execution of the bonds in question, the Assistant 
Judge acted illegally in the exercise of his jurisdic- 
tion in raisiug the question of the execution. Tho 
first rule of adjudication is that a Judge shall decide 
secundum allegata et probata. The onlj question 
that could be tried in the present case was non- 
receipt of consideration. Gobakk Babaji r. 
Tithai Nakataw Joshi 

(X It. R., 11 Bom., 435 

255. Passing decree 

unsupported by proof — Btyh Court’s powers of 
revision — Bailment — Negligence — A Judge has no 
jurisdiction to pass, in a contested suit, a decree 
ad'erse to the defendant where there is no evidence 
or admission before him to support the decree, and 
where the burden of proof is not or ha3 not continued 
to be upon the defendant. If he passes such a decree, 
it is li ible to be set aside in rei ision under s. 622 of tho 
Ciril Procedure Code. Mould Aluharrntad v. Sged 
Bttsain, I. L. R , 3 All., 203, and Jin rr. a in Tewari 
v, Salma Bibi, I. L. R.,3 All., 417, referred to. 
■S hired a horse from 7T", and while it was in his 
custodj , it died from rupture of the diaphragm, which 
was pro> ed to have been caused by or er-exertiou on a 
full stomach. In a suit b_\ W against S to recorer 
the value of tho horse, the defendant gar e evidence 
to the effect that tho horse became restive and 
plunged about, that ho might then bar e touched it 
with his riding cane, that it shortly afterwards again 
became excited, bolted for two miles and at last fell 
down and died. This eridence was not contradicted 
on anj point, nor was any other er idence offered as to 
hoy the horse came to run away. There was evidence 
that the horse was a quiet one, that for some time 
preriously it had done hardly any work, that it was 
fed immediately before it was let out for hire, and 
that rupture of the diaphragm was a likely result of 
the horse running away while its sto each was dis- 
tended with food. The Court of first instance held 
that the defendant was bound to pro' e that he had 
taken such care o r the horse as a man of ordinary 
prudence wonld under similar circumstances have 
taken of his own propert} , that he ranst hate used 
his whip freely or done something else which caused 
the horse to bolt, and that in so doing he had acted 
witbont reasonable care and had thus caused the 
animal's death. The Court according!} decreed the 
claim. Held b} Edge, C.J , that if the burden of 
proof was originally upon the defendant, it was 
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COUKT— ceariawed 
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-rut need 

shifted bj the explsnati n » Leh be pave and which 

*ii neither cor trad rated cor fnm fan * 5 m pro- 
hablr, tod that the decree f the lower Coart, being 
unsupported dj anv proof and bawd cn speculation 
and airami on *u oar wh ch that O urt liad no 
Junsd rt.cn to pan and it mid couseqnentlj ho aet 
»*> e in rennoa nndrr ■ t 11 of the Civil Procedure 
Code Per UEOEBIErr J that aa the derive vu 
tot only unsnpperti-d bv proof hut oppoied to the 
evidence on the record the lower Court had " acted 
in the eirrtue of iti junsTicti n illegally " within 
the meaning of a. £22 Cedhne r Bennett 46 A n 
1 ork Hep Bgrue t Boodlr, 2 II and C„7H , 
Git v Metropolitan Bailrag Compang, L It 
8 Q Si 161 *ci >tt V London Dark C c m pant, 
HI 4" C fiS« JTaa oar r 1) nja, C Q IS l) , 
US, Cotton r B ooef 8 ' R h S„ 669 Dirrt v 
London ant South t! rttr-n Bail rag tom pouf, 
12<i B D 0 a~d U mnack v B h te IJ C. B 
A A fiSS ref rrtd to , Wntinox 

L I* IL, 0 AIL, 308 j 

Code JS>2 t 516— Material irregntontg—Oaie ' 
V, * ‘m 3 '", a<,l ' e ' °f T^oeeediuge — A Diatnct | 
Monaif patted a decree in the term, of aa award 
wuhint giiidg notice of the filing of the award nnder 
a 61C of the Code ef Civil Procedure Meld that 
the Dutnct Mnnsif acted with material IrreguUntv 
lkt taemmng of a 622 of the Cede of Civil • 
Procedure EivauAiei . Mcrrcjim i 

CTL.E,UMad,I44 


SUPERINTENDENCE OF HIGH 
COURT — eoa.'iaaei 

4 CIVIL I’D OC EDGE ENCODE, S C23 

appealed lo the Dutnct Conrt, and at the «*»* «1»* 
applied to the Coart to allow him to withdraw fc.i rr-t 
with perm in on to bring a freah nil on the tame cwj* 
of art fcn. The Dutnct Conrt granted the appUoVrti 
wit Loot aa/lgmcg any reaao.a forllaorir U<-S, 
under a. C22 of tb« Code of Cml Prteedarv, that tie 
Dutnct Corrt had arteil with material 
Tisttati r Mrrra I. Is. IL, U ZI*i. 823 


230 


Immo 


nil* 


257. 


- Civil rroeedme 


ColtfiS62J . 15S-D«r'. Fa ,„ d C " am 

rvL^T.w f °P° n * n a’eard filed in 

Coart that no notice of the £,ing of the award vu 

[L L. B , 20 All,, 474 

-T.-L7 ^zv,:r~, 

balau.IMM «EtlS2!f£5 

isas* sush" „r «;es 

2g • ■ l-E.R^UMa < L,303 


etdurt Code, 
• appeal L 


373 — 


‘ Pro* 
fy ZW.rfCc.ef 
Material Irregnlontt 


f haring -Gammed a mu 


property — P.ylf o/ /rJ.ry-Po.aeit.M'-Ih*^; 
teuton— S[ee,Jle Belief Jet, T of 1 ^ 77>,3 ~j > S^ 
Procedure Cod e (Act XIV of mi), u SOauitH 
— Objection under t SO eeSert *»i t et under e 1 % 
Specif t Belief Act — Tl e plaintiffs were fiiherma 
belonringtotbevi lice of A. They claim laUbtioB 
for theiraelvra and the other fishermen of tnetrci.T«v 
the exclasive ngbt of fishing la the A*gotho» Crux 
between high and low water marks, within cretin 
limita act forth in the paint, and, nnder a 9 o the 
tpeeifle belief Art, I of 1877, they soupt* ^ tteetec 
po.aes.vm of that n e ht Ir a the defendants. «» 
they alleped, had dupoaaetied them within * un f = r* 
before thia rn t waa filed. The onbordiaate Jsd-W 
hilJ that they had eriabEshed Ihetf right, and CAM 
an order directing that posaeuion should be rednrw 
b them The defendants then applied to the ILrt 
Coart under lU extraordinary jnnalictioo, anteo^V 
that the order made by the first Conrt was bcj« J w 
jorudirtion, the right ef fiatinz net being imauvn- M 
property within the meaning of that seeLon- Jill 
that the lint Court dbl cot act without jon»lirta» 
the right claim coming within the dcuo r.inata* » 
immoveable propertv It was contended cy tw 
defendants that the plaintiffs, who claimed on #*"“* 

of other fliherroen of the village, abontl hsre po- 

eeeded nnder t SO of the Civ>l Procedure Code (AS 
XIV of 1SS2 Meld that the objection was 4 PW 
one , hat. maimnch as it was .till open to the det 
danta to asUbluh their right by a rvgnUr stuh 
irmrnlanty In the present amt was cot such asWta 
for the exemae of the powers of the High 
nnder a. C22 of the Civ3 Procedure Cole E S!, 
Pajda * ParooL Pos Path. . _ -ni 

[I. L. 12 Boih, 231 

28L — Janel ir««*» 

Preemption of— Maxim, omnia " 

et aolemnJer tee* meta — Cnnl Procedure Code, 
et 103. 2S3, 647,— The coosideratioa of an object*™ 
under a 278 of the Cml Priced ore Code haring 
been entertained and adjourned by an Ai-t*®*' 
Subordinate Judge, aafcaeqnenMy came before 
Subordinate J edge, who struck off the case for drtt 
5,0 order under a. 25 transferring the case to the ^ v* 
ordinate Judge waa on the record, nor was it otno' 
wise shown how he obtained joriadictioii to deal 
it Me Id that the High Court, in the eaereiK « « 
renuonal power, under a C22 of the Code, ahouM nrt 
presume that the Subordinate Judge had take” p 
the case without Jurisdiction t that the proper rra , ( J 
of the petitioner waa an application nnder a 
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Phasab Singh u. Kasxdt. ^ ^ ^ kj AU., 119 

Limitation - 


OE HIGH 


262. . ; mnicer ?— Material irre- 

Hiah CctirfV & Ko ^ mbor 1SS6 this suit was 
gularitg ■ O t h e 29 th November 1SS1, pay- 

filed on a t0 "f ^ ate ^he Subordinate Judge dismissed 
able in t«o years “® opinion that the cause o£ 

it ns time-barred, being ot op Xovembor 18S3 . 

■action bad accrue , ; app li e d t-o the High 

Against this dcosion the plaint^ PP^ Proccd?rc 

Cmir t nnder s 6^ * reversing the decision 

(Act MV or to—-'- that the suit was not barred 

if the Subordinate ^ fta 

by time, tbe cause of of the month 

29tli Roiember L-8 , wbich tho bond was 

SmTcat* i%"«r,!.rs se .f s 

a full “O' 3 correct appre_bensm^c.d c ^ any ca5C , 
u-biebit is nece=sa j f - n Us aeclsioa of any such 
errs, m law or in ■ -jurisdiction to deal, its 

questions wi " te j due course of appeal ; , 

errors can only be eo . -y e there is no remedy 1 

and where no appeal is P provisions of t 

under s. 6 i 2 of the Code or un whatever 

s . 15 of Stat. 24 &. -o ;,,„ Pnmbav Presidency, 
Udy there may Bombay 1 ? - t 

under cl. 2 °fs. 5 of ^ hcrc the Court, bal ing 
it is otherwise m any ca - e , • 0 f tb e questions 

a mistaken and wrong app an issue , which docs 

at issue, proceeds to deter decision of 

not really arise 

tbe case on its neternnim • lrr e<nilanty m the 
does so, it acts _"i_ Yeskubai c. Lakeh- 

cxcrcise of its 3" r ‘!f ic T T, R., 12 Bom., 81? 

3 JAN VKMEOBA RhOT ... 

Order s «n pau- 


SUPERINTENDENCE 
COURT — continued. 

4. CIVIL PROCEDURE CODE, S. 622 

— -continued, 

of Collector to apply under the extrc! °? d '”* r f 
-jurisdiction of High Court— Amendment of decree. 
—The plaintiff’s suit in forma pauperis was rejected 
by the Subordinate Judge. The decree. bowever, 
omitted to order the recoiery from the plaintfff of 
tbe Court-fees payable in tbe plaint. The Collector 
applied to tbe High Court under its extraordinary 
jurisdiction for the rectification of the decree. R 
was contended that, as the om.ss.on migbt b^e becn 
remedied by an appeal or on renew, tbe Collector 
could not apply under the CAtraordinari jurisdiction 

of tbe Court. Hdd on the autho-itj of C°lUctor 
of Raiwairi v. Janardan , I. L. R •» ? . 

». «rs~orfiaS? 

jurisdiction, the High Court would rect.f j 
by directing the plaintiff to pay tbe costs of Govern 

ruent. Comem op 454 


26 - Civil Procedure 

rode ts. 494, 583— Appeal against order for issue 
Tnotice under s. 494 -Revision Ig High Court of 

an order purporting to he made on appeal from such 

an order!— A petition praying for a temporary mjunc- 
finn iii a suit was presented by tbe plaintiff in a 
f p n , lr t The Jndge refused to pass 
orders 'on it without bearing tbe defendants, and 
ordered notice to issue to them. Tbe p ai 
annealed to tbe District Judge, who granted the 
injunction prayed for. Held that no appeal lay from 
the subordinate Court, and that the District Jud^c 
had purported to exercise a jurisdiction not vested in 
him by law. Lms r Luis^ ^ ^ ^ Mad>j 186 


Civil Procedure 


ss 

powers of tbe High Court umler s. o- » 
lhaUerpal Singh powers 

notwithstanding- H ;„h Court to enter mto 

it is not the duty * ™« nce ~ ;fc bas ou ly to see 
the merits of the have been duly 

whether the r ^™bftbe Court nlose order is tbe 

and properly obep « the irregularity as 

subject of revisioi , j ur ; B fii c tion is such as to 

?jrLs^ sr ’ sihTte “ te - M "“““ 

Husain c. Ajudhia Ebasab^ ^ B>> 10 AU., 467 

Pauper suit— 

284. . _ p; a ht of appeal— Decree omit- 


cfdffAct XIV of 1SS2J, s. 412 Dismissal of 
■j f n forma pauperis without trial Liability of 
plainUF for Court-fee. -A plaintiff who sues tn 
formd pauperis is l.ablo to pav the stamp duty if 
his suites dismissed without trial; and where in such 
a case tbe Jndge decided that the plaintiff was not 
liable for tbe Court-fees, it was held that he had by 
Wisconstruin- «. 412 of the Code failed to exercise a 
jurisdiction vested in him by law; hk .order « ^«cfa- 
led under s. G22. ConunCTOn opVi|AG«WA^ 
Annuli Khap-im . . I. Ii. B., -m- , 

- Civil Procedure 


007 — v...- * — 

Code, "s. 269- Order on appeal a f r ™^ ’%?Z 
aranting application for renew of judgm nf. 
Uio HRh Court will not, in the exercise of its 
revisional powers under s. 622 of the Cole, interfere 
with an order dismissing an appeal from 
under s. 629, inasmuch as there is a remedy by 
wavof appeal from the final decree at the re-hear- 
ing*. G OP AI. das r. AU-AP Kuan^ ^ u ^ ss3 


Pauper suit — 


T 3® 'annlving to suit a course of inquiry not 
applicable— Civil Procedure Code (1SS2J. st. 497, 
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CODHT-fMlitMiJ 
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meaning of .a 2 and 211 of the Cole of Cirlt Vtx*- 


Procednre Codr fooml that the app! cant wa» a 
pauper but ha ing adirewed himself to the merit i 
of the cute to the n.bt« of parties and to mitters 
which were ent rcl fortign to the eiajnirj that he 
had to make rejected the application upon the ground 
that the aliegitwns of the ptl tionev did not show a 
right to sue — lit!'’ that the High Court could inter- 
fere under s. 6 1 ** Cml Procedure Code inasmuch as 
the Judge of the I wer Court applied a course of en 


cation will Le indcr a. C J3 of the ode forreriraj «’ 
snebovder RaunfA r NxMSRtl 

[DL.IL.14 A1L.62J 


273. Qritr**‘ 

•ritknuljurud cl tom— Oder tauctlUtJ mU i» B 

cul.c. tfiem* mmdtr a. 369 Cedi of C.rJ 


qu ry to the matter he had to invest gatenndcr a -407 dun — Appiol — Apemon who hsdattacb»d a drert* 
Civil Procedure ('ode wh eh was not appl ca le to it and cbtaincd leave to bid at the aale of land aro-rn 

and he thereby failed to apply to the matter a coarse to be sold in execution and to have the P° 

of enquiry which was ap] 1 cable an t that open the money and the amount due under tl e decree Set t— 

allepatMi s n n tamed in the pla nt there was nothing agalns* each Other became the purchaser VK a **■ 

to show that the pctiti -ncr had po n ht to sue 1m than the amount due ander the decree T“ 

within the mean np of a 4P" C vil Procedure Code. Conrt made an order under the ' Ivil Procedure "ole 

31nth*ra* i S«rt or v Cvtn (imdra Virtur s. '09 raarrlting tbe sale and orderln- arf-sah" u “ 

tCW h C26 An r llano* Mo* t Stvo ground that the purchaser had not paid thefuDa®^ 

■Bot-sA 1 I r 11 Calr 6 Btr dne on 1 is purchase within the tune 1 m ted. TO 


Bojlo t M 6 Ciwndtr Sea 1 L R 13 Calc, 1 purchaser preferred a revision pet tion 

S2o Bah m Bax v '■••do Lai Oo.tom, / If, Civil Procednre Cede, s. C22 Held that theptt- 


li Calc 321 Jackandiu fallacl 


Civil procedure vooe, s. tu- *s«*» 

turner was th« representstire of t ha ' * ?**' fS- 


_ 1 c *o T s . a lmanati CtoKdkwrf, I L r n 20 s X44 and might have preferred an 

Calc 9 referred to and explained. Dnolliit the order sought to be revised | and that therefrfta 

Eax CtLLBis Das CHra* 2C W If, 474 pet ti n for division was not maintainable *1 Wj 


“0® — Landlord and 

l*oo*l b« l form! In a suit In a *pi*\l Cause 
Court for rent dne in respect of two pieces of land, 
the Conrt pissed a decree m favour of the plaintiff 
Tbs defendant preferred a petition to tbe Huh 
Court under the Civil Procedure Code a. C22 which 


pet tiro for division was not maintainable ■» * , 

onder the circumstances above stated, the ton 
no jurisdiction to make an order under the U™ 
erdure i ode, «. 30$ Ban Mas 
•aaaraTni I D. IL, 16 M*l-. 

273 Free**™* dd 


COTrt under the CivU Procednre Code a. 622 which “ _.,x i.r,«l,ct«m~S*"in o* Ctrl fra!* del 

s. , sr , »i?aiSa .v 3 “-Jss 




had J ° d f under the Civil Procedure Code, i Pt 

error w„ not "Z ,ht v Mssaarra I. L. IL, 16 Mail. 

^rcvue bl, providing, under' the CirdProcoW 274 — 

Lode a6-« \ asasoawnn, e Rawasam x *,ikdro*nl ofn.t-Ctctl Proctdar, Cod** S 7 * 
[D I* B., 14 Mad., 408 finnw —A Subordinate Judge in Rrsntmg 

270. _ appl ration of a plamtiff before bon t<* 


V** yl Court i * — Jrrtid efiam IT-,.# r , » 

SSL S“' 't r 1 ” 1 •’ il" 


S g. -j’rr; » • SilSt 

Uce . of lhe ***** lfe * 


actthdrawal of ntt~C,cl Procidart Cod* * 3 ~ 
Bcnno* —A Subordinate Jndge m_gr»n^? __ 
appl cation of a plamtiff before him fer pm® ^ 
to withdraw with leave to file a fresh “ then® 
matter made an order a. to e*t. in faw« 
fendants In tbe following tfrm * ' t?! ^Llcr'* 

i not been contested to tbe bitter end half the ? 


i eontesteu lo me ouwr n«. — - * ^,-nr. 

allowed and tbe process eipensta, ^ 

V- • .Tread* refused to 


27L— [D L.E, 14 All, 413 jrfSdanta to ^pnt in a bfll in one week *«£,£ 

T*rtj AetTir of jcooi IT „ Trawfer of Tro* a ibjeet to the decision of the Court * „ , the 

Of op f cal ‘ f 7 ' 0rrtrr •udrr—nijht txth partirs. The appl cation nod rs lestB 

1832 exteudroe the tfnLr lndtT * 8 «* Act IV of Code of Ovd Procedure U ^ne 

“OB'J by a ttnrtcl™ r "^^ f,lt0f t 1 > e “ 0 ttgage- to tbe plamtiff to bring a .bote.** 

E f0r “ * “decree” within thn matter Cost allowed to defendant* as 


M,h * red in the case except thore afrf*dy 


red in the case except more . noca sc l 

defendants. For travelling and irfidcoUJ^rtr^’ 
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4. CIVIL PROCEDURE CODE, S, 623 

— continued. 

Ife Id tint tlie order under s 373 of tlie Code of 
Cinl Procedure u vs an o der luble to rev ision ( ns it 
was not open to nppc vl Iiahan Singh v. Dell, raj 
Singh, J. h. Jt., 6 All., 211, referred to, Dick v. 
Dick .... I. L. R„ 15 All., 189 

275. — Order refusing 

to discharge sur,ty for insolvent judgment-debtor 
— Civil Procedure Code, st 336, 344 — Appeal — 
Ono B 31 bee vine surety under a. 33G of the Colo 
of Civil Pi needure on belvvl f of one G It, a judgment- 
debtor, to the cff»ct that G- R rrould appear before 
the Court when tailed on and would within one 
mruth file in application to be declared an insolvent. 
Q R did so apply, hut, oti the suretv’s ashing the 
Court to detl ne him discharged of his li ibility, the 
Court refused to do so. Ilell that the surety’s 
liability u as diseh trged by the judgment-debtor ap- 
plj ins to be made an insolv cut, and that the order rc- 
f i sing to discharge him was uot appeal vble, and was 
therefore open to rei isiou undtr s. 023 of the Code. 
Bans a Mal r. Jauaa Das 

[L L. R., 16 AIL, 183 

278. Transfer of 

execution proceedings from one subordinate Court 
to another Discretion of Court.— The High l ourt 
will uot in its extraordinary jurisdiction interfore, 
except under circumstances of a very special nature, 
with the discretioi of a .Tudgc who has transferred 
execution-proceedm. a under a decree from one sub- 
ordinate Court to another, IfnialiLA Mar- 

wadi r. Buau JlAKSAftAir L L. R., 18 Bom., 61 

277. Judge of Small 

Cause Court erroneously treating defective service of 
summons as good — Material irregularity . — Where 
a Judge of the Small < ouse Court, Bombay, treated 
the dehv cry of a summons by post to a person w ho 
was not shown tobo the defendant as good sen ice and 
had passed a decree as mist the defendant, ho was 
held to havo acted with material irregulant i , and 
the High Court reversed his decree in the exercise of 
tlicir powers under s 6-2 of the. Civil Procedure 
t ode. Jagai.-vatii Bbakhbhau r. Sassoon 

[I. Ii. R., 18 Bom., 606 

278. — — — — — Decision on un- 

slam/ed hundis.— Where a Judge acted on hundis 
which were unstamped and tbneJore inadmissible in 
evidence, the High ( ourt set aside his decision under 
s. (ii ' of the Civil 1’rou.duro Code. CiiEiqJASArA r. 
IjAkshman Rauchandiia I. L. R., 18 Bom., 369 

279. — Decision on in- 

admissible endince . — A decision tahvug into consi- 
deration as evidence an unregistered lease was set 
aside under s. 03.’. Gujiukath Shmwyas Desai 
«. CnEMJASArpA . . I. L. R„ 18 Bom., 745 

230. — Constru-tion of 

document. — The fact that a Court has misunderstood 
the effect of a document in evidence docs not consti- 
tute a ground upon which the High Court can 
tod. y 


SUPBRINT ENDENCE OF HIGH 
COURT — cant, nurd. 

4. CIVIL PROCEDURE CODE, S. 622 

— continued. 

interfere in revisioi under s. 622 of the Code of 
Cii il Procedure. Dasbath li tr r. Sheodot Kai 

[I. L. R., Id All., 39 
281. Alloiring objec- 

tion to application in execution of decree bt; person 
not party to dei ree — Failure of exercise of jurisdic- 
tion vested by lam— Decree against icrong person as 
represmtatwe. A person not a party to a suit is 
not entitled to object to the issue of an order for exe- 
cution of the decree. A J udge having at the instance 
of a pirsou not a party to a suit leftised to pass an 
order for the ixecntion of decree on the Judgment- 
creditor’s application, - Held that in omitting to 
make such an orihr the Judge failc-d to exercise a 
juris lictioa vested in him by la", and that s 622 
of the Civil Procedure Cole (Act XIV of RS2) was 
therefore applicable. X* at huh n ci More hand r. 
Nava IJabu . . . J, L. R., 19 Bom., 544 

232. —Dismissal of 

appeal “ for default of prosecution," appellant and 
his pleaders being present — Refusal to reinstate 
appeal— Civil Procedure Code fl&SSj, ss 556 and 
553 — Appeal from order rejecting appeal. — A civil 
appeal was being heard before a Subordinate Judge, 
the upped mt and two plead rs on his behalf being 
prisuit. During the argument one of tlio pleaders 
was called away to another Court anil remained 
absent, and, ns uiithtr the other pleader nor the ap- 
pellant was in a poutnii to continue the argument, 
the Snboidimvte Judge pwsed an order, purporting to 
be under s 556 of the Code of Civ il Procedure, dis- 
missing the appeal “ foi di fault of prosecution.” An 
application under s. 558 to reinstate the appeal was 
rejected. The appellant appealed under s. 5SS to 
the High Court against the order under s. 558. 
Held that no such appeal lay, as the order in ques- 
tion could not hvve been made under s 556. But 
the appellant was allowed to apply in revision under 
s 623 ngnmst the or lor under s. 556, and upon that 
application it was held that the Court below had acted 
illegally and with material irregularity in dismissing 
the appeal for default under s. 556 JAWAHIE 
Sivgh r. Deis r '•r.vuir . I. X,. R., 18 All., 119 

283. — Disc rehon of 

Court in exercising revisional powers — Civil Pro- 
cedure Code, ss. 623 et seqq. — Review of judg- 
ment granted, on ground not allowed by s. 620.— A 
Mum, if grautid a reiieiv of judgment on a ground 
which was no ground in law for grantingu review, bat 
his order in rev iew had the effect of n akiug the decree 
in the suit aright dtcree instead of a wrong decree. 
The District Judge allowed an appeal from that o-der 
ou grounds w hL.li, liav mg regard to s 629 of the Codo 
of v iv il Procv dure, w ei e not open to him On an ap- 
plication for revision of the Judgo’s appellate order, 
it was held tbit tlio proper course was to set aside 
only the District Judge’s order and to leave standing 
the older of the Muv svf granting a Tcvicw of judg- 
ment, which order, though wrong in principle, was, 
it appeared, right in its results Abdul &adI<2 v. 
Abdul Aziz . . , UR, 21 All., 152 

k 2S K 
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SUPERINTENDENCE OF HIOH 
COUKT-coa/roaerf 

4 CI\IL rnOCFDERE CODF, S C22 

— continual 

284 - Land Jejn i 

t hen Act (XoflS70j n 3,24 and 2.) Ltereier 
f Jtiriidi han If Judge under lit Jet — “Hate 
rail r regular ta ’ —ihtlahe «» regard to tie 
principle of calculation of tie rolue of tie land 
acjurcl— If B Judge and asvossors sitting to 
determine the amount of compensation to be awarded 
for land acquired under the Land Aeqmsitw i Act of 
IVO haie refused to take into consideration any of 
the mat Urn preienhfd by s '4 of that Art, or haie I 
improperly taken into rounder tion any f the 
matters prohibited lij a 2*> thereof, inch proce lure 
would amount to material irregularity m the exercise 
of their jurisdiction and would justify the mterccu , 
t on of the High Court under a G22 of the Code • f 
Gail Procedure lining rceard to the defimt on of 1 
‘land" eoutaiiedini 4 of let \ f 18' G, there Is | 
nothing illegal 1 1 a Judge taking into account the I 
value of orks on the land * hieh make it (tillable for I 
a salt foctorv , and even if 1 1 making bif estimate 
of the n arket valneof the land betook into con 1 


285 Power to call 

for record of cueet not appealable to High Court — 
lYheu a Court can le laid “ to bare acted in lie 
exercise of its jurudiclion illegally or with ! 
material irregularity ’’—A District Jad,e d s posed 
of tome suits on a point taken by hliniclf on appeal, 
without affording the parties an opportunity of 
proung what was necessary tu meet the poi t and 
admitted other appeals after they bad brrome time- 
barred Held by the majority of the Full Dench 
that »bcre a subordinate Court baling applied lta 
mind to a question of law or procedure, arrives at an 
erroneous decision inch decision is not by itself 
sny ground for the exercise by a High Coart 
of the power, giren by s 622 of the Code of 
Civil Procedure .doiir I,in a A*a» t Sieo Sakei 
• L A, II Pair K followed. Held 
further (Pm and Datisj JJ dissenting) that the 
case contemplated by the words 1 act 
illegally ix w itb material irregul mty •* in s 022 of 
the t ode of Civil Procedure Is that of a perverse 
d noon on a questi m of law or procedure a decis on 
be ng perre-te where it is a corneous departure from 
•onis role of Uw or procedure P„ Beat, J -The 

L°dwT ,t0T,of ' C , 2 ? tlhe , tod ' ure applicable 
to illegal tie* or irrcgnlantici which are the result 
merely of iguo anee of Uw or car.l«, nM , „1 “be 
n *l«al of a suit on a point taken by the Court itself 
of ttS?'**** lt f oprortomt, 

* -t ” ,0 meet the point, 1. an 

irreaulanty ,, prooedire u,t In the i£e.„7iJ of 

arpial lW5s‘ll*ne k! C of an 

J « rW of a SSU k'S 


SUPERINTENDENCE OF HiaH 
COURT— continued. 

4 (14 ID rrOCRDURK^tODE 8 622 

only to e rrora of procedure and it ii not in every «* 
that the High (ourt would, In the timid of tbs 
discretionary f*" P«t«I it by «■»"«* 

interfere mreviaon The interfvrence _ won 4 be 
confined to rases where the illegality or hng*W 
was such as lad occasioned or roiglt 
a substantial failure .f justice, as in the pwiv 

“ s “ ,r f, c S,iiS.w" 

2S3 _ - — ~7 Xrrtr f!!u2t 

dare— Mode of apple ng potrere of en penal 
of Court uni r e 624 —' The words • acting 
tnaterul irregularity ” in the tlurd ctanW of *- -- 
Civil Procedure C ole Imply only Uiccomjnittwg « 
error of proced iro, but •• acting Illegally 
mean the same thing The third clause of a L- 
! full Procedure i ole. Is intended to * uth , <1 "j 
I High ( ourt to interfere and correct prow 
errors of subordinate ( ourt. .4 a. to 
injustice in non appealable cases and U 

whether any ert’o ran under the clause «** . 

determined with reference to the wossotis » FJ ( 
pableness of tbs error complabud of ‘ 

gravity of the Injustice resulting from d- * */j 

ifaidlv Chapa Vo, da I L R , gf ’*}, s 

dissented from Amir llaeeon JW*»* nwenir** 
Singh 1 Z. 1 l.tl Cole . 6 mta* Wim 
P.sMispj Das r Khiiteb Mort^wm ^ 6l7 

o 87 Success i«*^ 

Up. Act (YU of 18*9),. 9 -Ord'r £** 
certificate on the applicant e /«■».»*«»; 

Discretion of Court— The widow of n 
peraon hailug applied for “ the JoV 

bocccssion Certificate Act (MI of ® J*)» no ip»ots 
ordered the certificate to issue on tho PP 
farms! inp security under s. 0 of the M*- g #f 
thstsnch III order was within the 6i» !o . 

Judge, and there being shown to , 

proper in the exercise by the Judge ^o J » cries 

tioc th« Court refnseil to mtcrfvro to K k 

deppa Guile 7 Bom, Ap 46 wltt red ro- 
Devkose r Lu.enAim Jrrs ^ Bon) ^700 

ooo Deacon °f f r 

peltate Court ae to jurisdiction of ^’' ^‘ccert 
Unreal of order rejertin^ainl—^^ rfloi j 
of first instance having oMered J (a) 

to be returned to the piroper C<mrt under a. . ^ 

Civil Procedure Code the Court of App™ » 

■ under e. 688 el (6) Civil Procedure CoVe 

suclv order and d reeted the or final Con rW iic- 
eause, -Held that the High Court had n\i ^ 
tim to interfere with such »|« «»‘o ^ B .J 

a C22 t ml Procedure Code for rtf oal “. , scr risc 
that the lower Appellate Court •'‘vr n ,l irrea B 
of its jnnsliction illegally or with n " ^ tt , oa 

Isrity ioplv b«.u» its decision *» tO the 

I of the first Court to entertain the *u« was 
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SOPERINTENI>ENCE OP HIGH 
COUHT— continued. 

4, CIVIL PROCEDURE CODE, S. G22 
— conhnn°'i 

■‘rr 

JR., 11 Calc., 6: II/ >~=‘ j- jj o 0 C«Ic.,S .- 

iol v - j t 

i 5 f ° j/ i/crf., 410 , referred "o. AM A per 
2,aidu,l-L-Ro • scopco f the third clause of s. G22 
Bakemee. U. :, P no t limited merely to cases of 

Civil Procedure Code, is fw the third clause 

material irregulin.j of P “ Court lias acted with 
not only refer- to cases where a Courthas.. ^ 

material irrcguUnt r . j ut^^ ^^ evidently intended 

has acted lllsv, Y- c t to interfere and correct 

toauthome the H Con o f c , ts> E0 as 

gross n..d palpatue i ■ non-appealablo cases, 

to prevent grave injustice ® ^ . Dassi> 

Bhnqwan Romany '* J ^ Z ir Hasson Khan 
1 C. IT. iV 617 , referred to. Amy r M A 

v. Sheo Balcsh, I L- a id„, I. L S., 

Kristamma Raid it Chap HATH 

17 Mad., 410, disapproved. -Mf™ w 
Sarkarc. Umesh Chandra - oh. 626 

* - Error t n dis m 

289. 


SO PEBINTENDEH CE 

COOPT — continued . 


OP HIGH 


=SZZB ^ySssssr^ar* 

lower Court on tne - v decree iu favour of 

not a land fide one sl»)tbatfl« idecre ^ ^ ^ 

the petitioner, £tacb ' his (:ourt , was sent down bv 
Court for cxecutio ^ mere i v t n hold under 

the High Court " f lbo judgment-debtor, s 

uttachme.it the J^Lthc propertv until further 
but not to procee and the petitioner could not 

instructions were recenecl. and thepe ^ of 

be regarded as one . J ^ 295 . a nd (iii) that 

decree within the ^ned satisfaction of her 

the petitioner lnd fc {thc other distiicts 

decree in whole or i 1 simultaneously sent for 

to which her decree bccn« c J)tliat> as the 
execution. Held y . , ,, n der s 295. Civil 

Court below had Jiuisd c and if , with a 
Procedure Code, to l l h)5 ldo a mistake m 
view to the division of ^ ^ ^ becn 

r e - , r l ! mcb an erro vts one of law' mereiv, and not 
divided, such an erro f ,<> civil Procedure Code. 
*ubj«t t° review -to -.8 m law b , a 

Held forth erthut u cas e under s. 022, t ml 

lower low* does A 7,n, v. Sheo 

Procedure C ode. A C ,dc , 6, followed. Buy 

Mahdi Singh, 1 • >- •• . bath Ckowdhrg, 

-acted illegally or lids clause is 

not limited to cases o P _ b Court to interfere in 

intended to einpo-vcr t 0 r decision of lovvor 

lion-appealable “ 3CS - 01 . decisions aie vitiated by 

courts where the orders o. tec . ■ w hich 

anenor which >y ^nifesl that it is 
has led to injustice so crave anu 

TQU V 


J U IVJ- 

4. CIVIL PROCEDURE CODE, S. G22 

— continued. 

desirable that the High Court should mterfere with 
them. Held that, assuming that the lower Court 
had no jurisdiction to cuter into the t i uc ^°“ ° E „ ? 
loud fidesoi the decree, the order ° ^ 

might stand upon the other two grounds for the 

error, if any. dots not come within the scope of thi 
^lnvse and haviim recard to the fact that s 29o, 

l ivil Procedure e ole. provides are “^ s b { b p dechion 
suit tlie case is not one which, so far as the a c 

rests upoiTthe second and third re. sons, can be said 
to come within the scope of the third ch.nse of s G2 
( ivil Pr >cedure code. Amir Uassan Khttn *neo 
„ , 7„ c rt 7 r « 11 Calc., 6, cxplamcd. Bad ami 

Koer'xl Di’iu Rai, l L. R •> S J^eiitod 

from. Kristamma Saida \ . GnJRATl 

17 Mad., 410, disipprevcd. 1 O W 1ST 633 

v. Rai Ciiatrapct Singh . 1 G. 

0 _ n Ciml Procedure 

23 3 -Hi<jh Court’s powers of Tension— 
Code, s- 233 . Court , v ;u not exercise 

Court should not interfere ^.tlren cl. order mrev 
Ittiachan v. r e h,ppan,I. L R , S Mad ^ 

Prasad S.ngh v. Kaitural 
119 ■ and 6 opal Das v. --U't/ P^ n > y - y£ -’ 
ML, 3S3, referred to Ghibk. ^ ^ 405 

201 Exercise of 


0 Q*l — J ^ / 

Co , tr / under s 622 of the Civil Pro- 
cedure Codef 1S82, where there is no appeal -Order 
i to make person party to oppose prjlate.- 

\Vhere a Hindu died leaving -a widow, and also a 
V “ /.,bo alleged collusion between the widow 

and'oue of the executors -apply ing for probate of an 

alleged will), the daughter was held to line sufficient 
interest to eutitle her to be made a party to the 
application and to oppose the grant of prooate ; and 
hv\i*." refused to mate her a partj, the 
Court ffi.din‘ tirat no appeal lay from that order, 
thought * a F«P« e CW anT're- 
manded L SJt «U « -o i^^c,. 
Kheitrahon-i Dasi o. ‘- 1I pfL.B.,2ICalc.,539 
„ „ — Order refusing 

«5g53Sj« 

— iureeviio (. • the form of probate granted. 
W!is a clerica . refused to amend it 

” a ,to .... vr ,«* 

on tue «-rou that, thoauli there was' no 

r<g , wt s 'I )■ 

13 it — 
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bopebiktemoence of hi 

COURT — ittfinrf 

4 CIVIL FEOCFDtFE CODE S. CIS 


the Cull Frerolart Ctr'f «■« Ml u ie the or d r 
SleltraauatD • * 'Ji«n«0»nFi*''r i / Ln. 
2/ Co e 0.19 'o ow«d Gmmi Krv»* Da* 
Gmi e P.u*sw4S! Dot 1. 1* IL, 27 Calc, 5 


r»*L> I 


re rlirfw^jii t 
attaal cart dehci 

. eofe-rerf fiea 


BUFFIin.TEPnDENCF OF HID 
COURl-f <■■*<»•«*• 

4. CIVIL FEOCEDCHE CODE, S C2S 




lie* / T' P”** 9,1 , - , 

Io iirrotion ol a decree a ran- it tee eral }o A pi. 
BMTWtUoif mbn cnmiccaVle property *11 pr>- 

eliued 'oru e TbmV pror'-itna! urn <!<irnbrd ibe 
property 1* a many Uswaa an 1 tuwan * » Cretan 
TlIlaeUMWttrtingt* a wrUm area. 1 he jod^cst. 
dibto-a !*>*»*« S pto m y wtloa* *i i;MOin and 
•lore that Krapht to ke told Tbr propirt* at 
»*ove d<*- ntid *oi told ai d ee*t fra * o' n e wrre 
parted which n ttrui f 1 owed the d smption 
mil ntd i tb pctltblll n of •») The decree- 
to dir pcrtl iitd lit pro-rctr to told ard * j p ltd for 
posvtroa tt oof bn* in tt it mijhrat.o'i they 
l-orrtd a d -tail of tl t »p«ci£c «ltare« of property 
hfli [» tb- lateral jad e ro*rt-diUor» ov«r whirh 
they prated for po**-a on. The Court tbr 

decree went into tl e qsMtion o* tbt ipec S return of 
•bar** B-d e-dcrrel pr»«t*ion to bo delitired orrr 
artaia ipeciEc dim of the inril jnd.mrat- 
drttore. Held th*t, under lbe cirm-Titanera de- 
•cribedalnte tbr Hicb Court would ir.terfrre m 
nr 1*109 ruder a. C“2 of the Code of Ciri) Procedure, 
*1 booth it «»» peaiPle that tbe mittm m] limed 
ofmiftt be prtrandi foT a aepwralr n t Cum t 
Jcuraj ILK 15 A!UJ 5 ftepa’ Dear A’ at 
AJsa, 1 L. T, tl AH- SSJ and frxr*..o A IK>r 
Soayalr An/. I>/« ?v».of 7 L K, 19 C«/e.S€3, 
referred to. Gnrun ^hiimi * t>w»»xa Ptiim 
[LI*.R-.1S AIL, 103 

294. 


and dismisecd tbe nit- Tbe ptainU! me red tieBci 

Court under a. Cf2. Civil 

proand th»t.nnd r a 31 wV* ^ 

tbe dommert, aLlorjdi M.U»p 'i *“ £*?*:£ L2 

the lo.rr Appllate Ctmrt.l-atni-'ciB.tbefnitCtert 

admi'tfd tbr arme B>U {bj XIiC£H!<. CJ>^- 

aC?r Gv.llWnre(o.',«u-lrti.rFl7 

of lav dor* t»* amount to art »F «“!Sf 


Aas.r 7/..n»»r*«« T SUoDak'l 


■ at la 


*f rfonroteaf-TV, .. _ ... 
FIEVIV CA — Kbni Conrt* m tbe eicrnie cf their 
jnd nal fcn-toni dnde that a document la inadmia- 
- * — " exemted th,ir pdricrnt 


Bible 

op-n tb qnntioB of __ 

aibn tj *; have no jnn^ic-xra to inUrfrre m'tbe 
natter nmbr a C~ WW the fr^n. do In „ f h a 

tase,a«riiEim tbedoennert teodmd to be fTToenmlT 

rrprUd ■■ tamale a nutake npon a qneaiion of b», 

atulale ta ,._ K 

*a*e or m tie final deraicn A mere 
S t .i 1, !'v' al “ * ,,re ^ ? - T or * material urrsnLntr 
wttbw the neamrg t f a C22 of the t ole JUhhab 
»»t Duiisnrr Dm r Grtaiami I m, HiI 
[I- R.,23 Eom, 177 


Jr< (J r.flWJ. 


*■34 <i 




AfCoV. 6. relied «pi- 

r-e« CioafM Sorter. 1C D. A, 625. 

Plairaa FataarJ Dat »• KtrtUr J e»| * 

C If A, S/7, nferrtd to- (bt 

that tbe error of the lower A n»lia'e a°rt in r»prt« 

tbe docnmrct, adm'ted by ft* .* !<*, 

a'urpd. in roctrarmtuie. of a 3* of Art I of £7* 

ronsea wlLin tbat part of fc f38,a»dP»«rt-*»f*“ 

which *p.ka of a Ccnrt*. artim: w,*h 

Lnty in tbe e*(rri*e tf rt» jnnafirtWO. K 

reject i-ro cf tbe Comment ; u ttort la tr» 

matenaTy Inrjrolar act tlan oa enoormu 


point of law 


ttbetaira 


that it ta net errry error oi , 

e^pcfaC^r Ci J FKeoht Co * 
; foil w that to error o' Uw w? 


toharrarttlerl tl 
rome within tbe ae , 

ket it & ca not foil wthattson.v. - - . 

aL-oanenorof jonoErtion. ran come within th tT" 
tion of that aection That the moriath^n^*"^ 
and plpble, and it war Lilly toharelid tvr’I^ 
Amir 1 1..— «... Ji.. I -n-SV J ' g 

J1 Cafe, C explained. Dlopo** f '"f; , 

TA., T Aief/er ZJae». 1 C W* -'* 6 ' 

J/.ft.r* Aa/iSerlar r Imti Clni** *** 
1C II . >.626. and Sofia >*tl G*J*** 
Clatrarat S.a, I, J C. JH*'- ^ •^• N.SSl 
E-W*T UC5BCI, r BlIOkiK Dir 3 c. 


Cede (Act Xir »J ISSU) a lOS-Ir-P*** 
ecftiaq andc, FJftct cf, at oft tad eaafttliaf a 
daait rlo yrej.ml a PF ett — J,r l ri ,SL r ^ar* 

Ccart to tet amfe. amder a- ICS, Ct ret , , _ c y 


Coda, decree cf a rapmer Coart ~ F V'ij7?^pn- Ir 
mit anainatdefendanta 1 and2 for Arrltf* . . (£• 
to. and fir lhai poiaeanwi cf. certain Ian da- 
o her defendant* The anrt wax contested tj « 
danta I and * cnla and plaint df obtained * ,»jb» 
Defendanta 1 and 2 preferrtd an t o . .ottc 

etdinatr Jndp’a Conrt and » 
fliRhCoort, with the rr.olt that tl* ” Jo 

Cr*t Ccnrt was upheld , the other defend*-* ^ 
wrre to partiea to the appeal app >^1 ex- 

tt parte decree, the Slnneif crierti that ^ 
parte decree he ait mode and tbe myt®** j 

be rea'ored." • By a later order drt main ^ 

were allowed lodefeodtbe roit rfesoroand 
defence* Held that the Vimaif had I. 

to art aside the decree aa airamst drf»<S“** 1 fieri# 
which *n cot an rje-parte decree and , (V ., tie 

of Lu Court, but that cf a aap*w*Coort > 
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SUPERINTENDENCE OP HIGH 

COURT — concluded. 

4. CIVIL PROCEDURE CODE, S. 622 

— concluded. 

High Court hid jurisdictio 1 , under s. 622, Cii il Prrce- 
■duro Code, toset aside tlie order of theMunsif. That 
n. 10S, Civil Procedure Code, contemplate s the ease of 
a Court st ttiug aside its ou n decree and not that of 
another and a higher tribunal. Mahomed Hami- 
dulla v. Johurennessa Btlee, I. L. St, 25 Calc., '.55 
distinguished. JIoKOttoniKiCuotvDHCTKAM r. Kara. 
Karat an Rot Chotvdhrx . 4 C. W. N., 456 


SUPERSTITIOUS USES. 

• Request for— 

See Wifi— Construction 2 Hyde, 65 
[5 B. L. R„ 433 
2 B. L. R., O. C., I4S 
I. L. R., 15 Mad., 424 

• Statute of— 

See English Law — Superstitious Uses, 
Statute op . .1 Bom., Ap., 4 

[12 Bom., 214 

SUPPLEMENTAL SUIT. 

See C03T8 — Special. Cases— PART mo.v. 

[I. L. R., 21 Calc., 904 

- —Suit in Zillali Court simultaneous 

•with suit in Supreme Court —The mere pen- 
dency of a suit in the Supreme Court does not operate 
as a bur to the prosecution of a suit in a Zilln.li Court 
intruded to bo simply iu furtherance of, and supple- 
mental to, the suit in the Supreme Court. Kazih Am 
Khan r. Ojoodhtarah Kuan 

[6 W. R„ P. C„ 83:10 Moore’s L A., 540 

SUPREME COURT, BOMBAY, 

See Jurisdiction — Austin aett and Vice- 

AUlIIKAZ.Tr J URISDZCTION. 

[6 Moore’s I. A., 137 
See Jurisdiction — Matrimonial Juris- 
diction . . 4 W. R., P. C., 91 

[6 Moore’s L A., 348 

1 , — — - Charter of Supreme Court— 

Construction of statute — Statute limiting preroga- 
tive of the Crotrn — So tree to grant leave to appeal 
in criminal case. — Under the Bombay Charter of the 
Supreme Court, 8th December 1823, that Court was 
invested with fuff and absolnte powers to allow or 
deny an appeal in criminal cases, and no power was 
reserved to the Crown by such Charter to graut leave 
to appeal iu such cases, such power being only 
irserved as to civil eases. The case of Christian v„ 
Coir an, 1 P. W., 529, observed ou. Queen r. Ste- 
phenson . . .3 Moore’s I. A,, 488 

Queen c. Edcejee Bteawjeb 

[3 Moore’s L A., 468 

The Charter, having been granted by the Crown by 
force of an Act of Parliament, must be construed 


SUPREME COURT, BOMBAY - — continued 
with reference to the powers conferred by the Act, 
even though the prerogative of the Crown wire limited 
by such construction. QuEin r. Edumeb Btuamjeb 
[3 Moore’s L A., 463 

2. Construction of 

Charter — Law of limitation — English late.— The 
Charter of Stli December 1823, which created the 
Supreme Court at Bomb vy , pioridcd by s. 29 that “in 
eases of Mabomedans or Gentoos their iuheritan.c and 
succession to 1 ends, rents, and goads, and all matters 
of coitrae-t and dealing between party and party, 
should be determined, iu cases of .Mahomed vns, by the 
law a and usages of the Mabomedans , and vv here the 
pert its aie Quito s, by the laws and usages of the 
Geuto s, or by sulIi laws and usages as the same 
would have been determined by if the suit had been 
brought iu a native Court,” and the 37th section 
directs tlmt ‘‘the Coart shall frame such piocess, aud 
make suih rules and orders for the execution of the 
same, iu all suits, civ il and criminal, to be commenced, 
sued, or prosecuted, within their jurisdiction, as shall 
be urctssary for tlie due eucutiou ot all orany of the 
persons eher.by committed thereto, with au especial 
attentiou to the religion, manners, and usages of the 
native inhibitauts living within its jurisdiction, mid 
accommodating tne same to their religion manners, 
aud usages, aud to the circumstances of the country, 
so far as the same cau consist with the dno condition 
of law aud the attainment of substantial justice.” 
Held, upon a construction of these sections, that as 
the law of limitation is a mittcrof procedure, and the 
bupreme Court at Bombay had po.ver to frame its 
procedure different from tlie native Courts, the Court 
was right in allowing the plea of the English statute 
of linntutiois in au action between Hiudns upon a 
Hindu contract, ns tlie judgment of the Court on such 
plea was no determination relating to any right arising 
out of any contractor dealing involved in the cause of 
action. Semble — The mere allegation in the plaint 

that the parties aTe Hindus is a sufficient av enneut of 
the fact to raise an objection to the cause being de- 
cided by the English law of limitations. Rucksia- 
bote c. Lulloobuot Mottichund 

[5 Moore’s I. A., 234 

3. Jurisdiction — Admission of 

attorneys. — The Supremo Court, Bombay, hai no 
jurisdiction to admit persons as attorneys and solici- 
tors to practise in tho Courts there, except such as 
were qualified in the manner pointed out in the 
Bomb iy Charter and Leitira Patent of 1S23 estab- 
lishing the Court, vie., those who had been admitted 
in the Courts at Westminster or were practising in tlie 
Be corder’s Court, Bambay, at tlie time of the publi- 
cation of the charter. Morgan v. Leech 

[2 Moore’s L A., 423 

4. Suit for partition 

of property cal of juris tiction. — "1 lie late Supreme 
Court (Bombay) had no power to decree a partition of 
ancestral property situate beyond the limits of its 
jurisdiction. RahcuandEa Dada Kajk r. Dada 
Mahadet Kate . . .1 Bom., Ap., 70 

6. Suit eorcerniry 

revenue — Government quit rent — Suit against 
Collector of Scvcnue far distraint . — By the Charter 
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SUPREME COURT, BOMBAY-wad*** 
of the 'vi prime Court, Bombay, of December 1«S, 
th«t * oort «u prohibited from entertaining any «nt 
• .... concerning the rei rnnc under tbe 

“ * t <lf Ujp ( ; 0 i crnor and Ci nnrd or any art 

i!on* "m til* roll. ct ion thmed. In an itUm of 
trceos** 1 ron *<it ojminit tlie Collector of Beremicat 
Bon ha i f. r diotromma f.r imm of Oovrmnirnt 

“uo'it-rmt " Held, rerm.ng the judgment of the 

Bombay t onrt, that the “ quit-rmt " 
menu* <f 'll? Company at Bombay, and the Court 
lh,nl-r. t,J j»mdi«l«. ™» V ™5£ 

(4 Moore • I. A, 353 

SUPREME COURT, CALCUTTA. 

L - Carrytuj *» t*i‘- 

■Mi.— An inhabitant of Brnarei, trading at CalmttA 
and "baling a tonic of bniimn Ibrr*. bilJ to be 
auhjert to 111 * jurisdiction of tbe “upnme Court 

JasOKIT ro>* r BlStlOOl o*» ... 

, [3 Moore's L A., 175 

% Jurisdiction of Criminal 

Court— X’ir'* P't'f la mti ltmtuntur coiunittnl 
rutAia jurm'lictu n - 1 ndfr the gesiral junsdielim 
of th* Supreme Court at CalrutU, a p*r»on. though 
relhlent at Benin* was liable to iti jomd^tiou. 
if pri.J to, and cooperating in, a mudeiue-am at etra- 
mitt.d aithiu it. Where, thertforc, a party midrnt 
at Btnarfi mis indirtiil with other* before (be Su- 
preme Court for « ron»rincy iu procuring the pro- 
lecutor to be armted in a ErtiUotn action at law, and 
tbe witracli'oa for lb* *rmt wire priced to tie t 
•atUfactu* of tbe jury to line originated with 1 
the appellant, it *>a« held by th* Judicial Ommitlce 
that the cffimce haviig been completed witbin tbe 
juriidict'on nf tb* Supreme Court at l alratti, that , 
Court bad rightly ammrd jarisdictou or*r tbe 
partiei pnry to it, tbonpb f icm the digit nature of the 
evidence they direct* d a new trial. JasraoiEK Doss 
r. Kiso l Moore’s L A., 67 

SUPREME COURT, MADRAS. 

See Uion Corsr, Jcsmilctlos OP — 
Masaas— Crra. LLE .,8 Mad, 24 

L Jurisdiction— OWcr o/fo„t »7 

lttqulrvr to fit r. Malf oj . *'<,.(•— 

Offictr <■/ ( hurt ratified (s rinniirai-fmcs.f 

• aferesf >a tcnlurt of fit-Stat 2 3 trill. IT, ■ 

F 31. — * n order wa* m-ide on the equity tide of the i 
Supreme Court at Madras by which the KegUtrar. an ■ 
officer who under the pract'cc of tbe Court wa« entitled 
ton comm in on of 5 per- cert, on ill lomi of moacy 1 
paid into Cexirt. was allowed by consent of the < onrt • 
. 5 r .® , e* ,Q inititut* prw ecdmge fer the beueut of 1 

lulinu where it appeared their property waa ur.pro- 

iu d i} a * **'* '' hich ^ "a* allowed to file ' 
a will on bibali of ccrtaos such ibfa ti, that tbr order i 
£?*”**? juriadict on of tha 1 

nl T*. 1 “® a t"* order the Stat. 2 A 3 

»<>d. it being asrain.t public policy I 
to allow an officer efth* Court to institute nil* m 
’ '. e wi “* h be might hare a direct personal 1 
interest. XtnaKOOxg r.Siut 

\ [3 Moore’s I. A., 320 


SUPREME COURT, MABRJlB-ceanwr., 
- r?*-'f«Sfey»ri»<fif 

»-sstt' 5 S? !i3 tsS 

=Si , «£S aS BS»lt» 


BURBORAKARI TENURE. 


} ,'ie»™"E L “ 1 S l } ic .fc.ess 
stmury. M . 

1 . Lu mirror Srarfr .• • - 

2. ESPCMntlST OP S*CC*ltt . .205 

3. Di5CB*so* op SrePTT . < * 

H. ilucniiRcrs Cuti 


S,r F.xrcrnow op DrrBEt-Jlo^. 0F , 
IL. R,10 

$*t MoBToiaE-KPDESPTtos-Bwnt OT 

Baonirnos . - 

Stt Casta rsoEB Srtt 

Stt Casts rsmi BrcoowjtaPct ro 

Sr, Cuts cyiitn StcrtiTT to a Of» 

Bananom. 

Agreement to become, ondep« lc 
of security. 

Stt CowrsAcr Act, s. en-Utr^at. 

Discharge of— 

.SMBrt.OPETCHSPCrt ^ 3cal ^ l74 
Stt SflSOR— B owbit £45 

OP 1964} . I.E. 1 C, 10 Bom, *•“ 

Se* Caa *3 rwpni PetscitaB *3rt> StB^r* 
— Discnaaop o» Smrt. ’ 

liability of- • , 

F. r Both ' - 8B.L.E, S04 

p4 Moore’s E A, 6 

. of defaulting tenant.' 81 * 11 

against— _ 

S„ His J ' ticat 1 ~ I L A ? t T S ’Rl t Ap-; 91 

, Drtmiajrra . 3 B.I*.Rn Ap-> 
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, . SURETY' — conhtnti. 

SURETY roa/inne tAnll 1TY OF SURETT — toneJudtJ. 

8 7” - '-triK’^sio 

«).»/»«»« /«. l« </«■/•»»■ « aa •«» ft »*— C»»tf Troet- r,, f f maw 

i/rt Code e, 316 314 -b On the lUb January S3 - - # /« -A H«tf 

, 4£Sc“?.«isi5i«^^*i^3 

befwe tlw^rt K «P« m dfaT. I lUnt'io ,*rf STjV * * De ^ “uiml*" 

in- to be declared nmlintMlr 'he r r <> >*«' * *»«>' »■ «*•”'*** *• U ‘ “J £ 10 Eom. 637 

of Cb XX ol the Cole of ti il F orednre and t SmiHI fiasiniT . R 1*. - 

hi iu thereupon rdi»r<d «|«n fun iell ig ncurily ' 

under the pro i.io i of i 331 of the <ol- A' « ENFORCE UF.VT OP SECURITY. 

beeameeurrty for Caul eweuudaton land ruling 

to prodice C lit liny t mo .bn. tl e Coart .1 oolJ 14 . Mode cf enforcement--*' 

direct him «o lo do uni ti d fanlt of »o prolielng XA lit e/ IWI. / 8-Sunte->“»d—kt>tn . 
him to pay the »tn itnt cf tl e diem an l (landing _ a nrrty lo id talm by tlie toirt under a B 

toearity fr Ci aj>pljn r to be drelirm! iiiolrrat. j C ( XXIII of 1801,aft<-e jo I.mnit had b**“ J"}^ 

On the 13th letroary t fil'd In petition to bo tonnccd. rould bo nifofed und » a 2H « ' *** 

dctlarrd an io» 1 ent h fore the rntne* Jail e on ler of 1S..9. A#Dd h*«l* r AboCI If r« Ml 

• 3»4 o' the Cole snl oi the lltb May 1SSG bia [8 B. L. R„ 208: 16 W. Uu 

pet ton w«a cum wloei g «liirm »tp.amncr Pxe *•<»«" */ 

b thereupon applied for it eat ion of the d.erre . 10 . . . »■ of «/ 

again* A Held that k w„ rlwJ from Me rfeer #. •/*.■«< 1 9 ^ 

oMi_.aU n on It tt» bond men ted. Eotiaan to* * if i?0 

Chatora S liana e Caais.orn ami f •• »« ° r Aft ' “• in «»««»■ 

rt L- R.. 16 Calc.. 171 In » summary way be proered.r B i in i e * 

10 Cinf Pr*ed,rt fL X*. IE, 3 Calc., 318 : 1 C. !*■ R-* 

de, it 336 844— Judomen -debtor nppl emtio be _ , _ 

rfared oa >ar lift A p- non who i* entri a 10 .' — Cittl Tr 

nd nndertaliing t> prolun a jml r m. ntileMor at Codr, 4S50, t S04 - Ftmhott *f deer ft "S ^ 

y time when the Court aloald dmrl l im to do ao. garttg—blaf ej exeea fioa om trrmrtlf lt>»3 f , 

d atandinp areuntr un let ■ 330 of the Cl til \\ here a aile m ezreolioa of a d<ere« w»* 

■ccedare Cole for the jnd.rntnt-kHor’a applying on the aeeonty girri b» a Ibinl party — Utl , 
be drelarcd Inrolrent uril a« d from Im oUi,»txn on default bt the dtfmdtnt the «l»er»« eonld 

idtr Ihe toil when the j id m nt-bbtor flit i hit enmmanly enforced ag»ln»t inch annty 0B “'I. nr _ 

-titwn und r a 314 to be <1 tlar tl InroKrot. An*- of Act VII! of teE9 OUIWICIUI** 
uHlmfr.SWiv rtm.y'i nA.f L.B^13 Unicom D»H ,, W1L SS 

nfe , 171 approted. Rrnui r Ointc f 4 B. X*. IL, Ap ■ 27: 1“ W. 

[LLE 13 All ,100 Ctft/ prend art 


10 Cinl Pr irtJtrt [Lli.1 

Code, it 3 36 844— Jttyme* -debtor app>t<»j lo It 
declared aa >a« lift A p- non who i* entei a 10. — 
bond nnder taking ti prolun a jnd r m< ntileMor at Code, 4S10, « 
any time .ben the Court el oald dm rt l im to «'o to, turttv—blof oj 

and itanding ereuntr un let ■ 330 of the Cltil Where a sale i 

Prtcedure Cole for the jnd.mtnt-IrHor’e applying 0 a the aeeonty 
to be drclarrd Wwlvent uni a* d from Lie obligation on default bt tt 
under Ihe bonl when the j id m til-lebtor flit ■ hit eummanly enfn 
petition und r a. 314 to bed tlar tl inroUmt. Ao»- 0 j jlct VIII of 

fail Cl-radet S\ah j v C»e>J<pl nd,, J L. ]j HimajOIKI D»! 

Cafe, 171 approved. Rinui r Oiaaao £4 

[LLE 13 All , 100 


11- ■ Citif Frond ere • .oca . 201—Strehee aader Ctnl Freftdv* 

>d» (ISStJ, e 3 $ -Bond Jor product, on of Cede 1839 1 * 7fi 83— buret, ft njler deerre — 
tolren! jud 3 »t,t debtor- Co. U4,on. ,n bond ... ^1^’ VIU of 1859 -I Vlnd to »«bM 

-or,ded for Ig e 514— Wliere /n a bond ondrr ... Jr w k_> h-eame sontl i under 

a 336 of the Cob. of hull Procedure braid a the o-~—» aeruntlt* 


a 336 of the Cob. of tml Pioeerlure br-aid n tlie cj mrta«*w”o became aeeu" 51 " 

mad eorenanti to iirolnee lie fu Lrm nt-debtnr , 1 , , i>, . Kt((*A 1 ) 01 1 a* 

before the t onrt. and t'hitthe jn IgmLbTb.or wtld P . . 7 V ^ S 29 

»W>ly to be declared an imol not forth. ratipnlatuna UOBlHoo bis c pun 

were contained aa to wbnl ah nil happen |f the Bejectmg a renew In UCMBOO - 4 

indgmentcdchlor’a anolintwri to bed rl.nl noK^i KilaH .... 0 W.IC, 


npply to be declared an mrolnnt fnrtb.retipaUtKna UCBKBOO bl 
were contained aa to wlml ah ul I happi-n If the Rejecting 
indgmraWeblor’i applieatoi to bed elartd inaoltent KUn(* 
were rofuaed it wee be d that the latter etipnUtione 

wnU not be undtr thu ’ 1 Ca ^’ tS59 ‘ ‘ 


, a — f -< ■Teoead^' 

Cadt. 1350.1 


..oKST-'KSii SB 


™nto l i?l ", oppUco- apeeifiou penol, and that. If he ^'^^Vpart: 

..r.ti -l ^ rti °* •** '"•‘-Meoee of tk, wotenst .1 in another rut agai **V » ^‘SdlT h 

aTJ* J , P*'™m .tan ling annty for a jufLmont- he w old alao pay the lote rat Re en „ 

UrtTIvlT taoV^! 0f th6 05,11 Tfreedore Cole mil In the firrt Court but bia ^d 0 

(Art XIV of 1883) la releaaed from hie obligation appeal. The jodgment-debtor aabacjuenUy 
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SURETY — continued. 

2. ENFORCEMENT OF SECURITY — continued. 

principal, but was afterwar >6 arrested, and M AT 
became surety for his pnduciion anil for the pay- 
ment of the interest, if the order of the Munsif 
releasing the judgment-debtor were set aside on 
appeal. lh Id (by MaRKnr, J.) that the decree on 
the compromise was not one upon which execution 
could be carried out, at any rate for the sum which 
was only conditio inlly due, as the inquiry relative 
to the fulfilment of the condition cnu',d only bo made 
in a regular suit ; and that execution could not be 
taken out ngniust M U, the surety, the arrangement 
between him ami the judgnu nt-creditor not falling 
within s. 2 A, Act VI II of 1859. which applied to 
persons who had become security for the performance 
of a decree nr any part thereof. IiOlAKKE Lam v. 
Mahomed Hossejk Khan . . 14 W. R., 63 

19. — Civil Procedure 

Code, 1859, s. 20-1 — Surety for performance of 
decree — Suit on surety-bond.— When a person has 
become liable as security for (lie performance of a 
decree, s. 20-1 of Act VIII of 1S59 gives a remedy 
to the dccrec-lrldcr against the Minty in addition to 
any remedy which he may lnvc e,n the surety-bond. 
It does not prevent the decree-holder from bringing 
a suit on the surety-bond to enfoice the contract made 
with him by the surety, and the lieu on the pioperty 
mortgaged to secure the performance of that contract. 
Abdul Kadib p. Huheee Mohun . 6 IN. W., 261 

20. — — Ci-ril Procedure 

Code, 1859, s. £01 — Surety executing bond fur pay- 
ment of decree hy instalments— Alteration of terms 
of deciee. — NVhere, by nn arrangement sanctioned 
by the proper Court, the terms of a decree were, 
varied, and prov isioti was made for its payment by 
instalments, fir the pnymintofa portion of which 
instalments a surety executed a tone! hypothecating 
his propei ty,— Beld tt eit the terms of s. 204 of the 
Civil Pioecdure Ce ele were not applied le to such an 
arrangement. Ciidkdee Desk r. Htjssph Am 

[3 N. W„ 88 

21. Civil Procedure 

Code, 1877, ss. 210, 253 — Execution of decree 
against surety— Payment of decree by instalments. 
—A judgment-debtor, whose property was about to 
be sold, appeared before the oihcer appointed to 
conduct the sale, and applied for its postponement, 
producing a surety and a bond, in which such surety 
promised to pay the amount of the decree within 
one year, if the judgment-debtor did not do so. 
Such’ officer thereupon applied to the District Judge 
to postpone the sale, stating that Buch surety was 
willing to pay the amount of the dierce hy instal- 
ments within one year, and forwarding such bond. 
The District Judge ordered the sale to be postpoued 
and tho papers to be sent to the Munsif who had 
made the dterre and ordered the sale of tho property. 
The Munsif made no order regarding the security, 
but merely made an order that the amount of tho 
decree should be paid by instalments v. ithin one year. 
The judsmont-debtor did not pay the amount of the 
decree within the time fixed, and the decree-holder 
therefore applied for execution of the decree agoinBt 


SURETY — continued. 

2. ENFORCEMENT OF SECURITY — continued, 
such surety. Held that, inasmuch as tho decree- 
holder had not been a party lo the proceedings of 
the sale-officer or of the District Judge, and as the 
pirties had not appeared before tho Munsif, and as 
such surety had not 'agreed to pay the amount of the 
decree by instalmmts, tho prow-ions of s. 210 of 
Act X of 1877 were not applicable, and such surety 
had not become a party to tho decree as altered by 
the Munsif ; that such surety had not made himself 
n p.nty to the decree by promising to pay its amount 
within one vear ; and that then fore his liability was 
not one which could be enforced in execution of the 
decree under s. 253 of Act X of 1S77. CiiAKDAM 
Kdab «. Tikkha Ram . I. L. R., 3 All., 809 

22. - — - Civil Procedure 

Code, 1882, s. 253 1 — Surety for execution of appel- 
late decree, Remedy against. — In 1874 the execu- 
tion of the decree of an Appellate Court was stayed 
pending an application for reiiew of judgment, upon 
the judgment-debtor piling sicuiity for the execu- 
tion of the decree, and a surety was accepted on his 
behalf. Held that the judgment-creditor eonld not 
proceed summarily against the surety under the pro- 
visions of s. 251 of the Codeof Civil Procedure, 1-82. 
Balaji c. Ramasami . I. Ii. R , 7 Mad., 284 

23. - — ' Civil Procedure 

Code, 1SS2, s. 253 — Execution of decree against 
surety. — A surety entered into a bond, undertaking 
to produce certain debt bonds in case the defendant 
in a 6uit should fail to produce them, or to pay 
the amount mentioned tln-Vi-iu. Upon an applica- 
tion being made that exicution should issue against 
the surety, — Held that a bond so worded did not 
make the surtty liable for the performance of the 
decree so as to bring the case within s. 253 of the 
Code of civil Procedure, and that the liability of the 
surety could not bo enforced iu execution. Naha- 
X AKA mu A C. KAMATTA CBFTTI 

[I. Ii. R., 22 Mad., 268 

24. Right to enforce security— 

Civil Procedure Code, 1^59, s. 201 — Order cancel- 
ling security bond. — Where a person becamen surety 
in the < curse of the proceedings on an appeal to pay 
all such sums as might be decreed against the plain- 
tiff ou appeal, the decree when passed could bo exe- 
cuted against the surety under s. 201 of the Civil 
Procedure Code, and an appeal would lie from an 
order made iu execution of such decree against the 
surety. Where a pei son became surety, and gave a 
security bond undertaking to pay all snniB of money 
that might be decreed against the plaintiff on the 
defendant’s appeal and the appeal was dismissed for 
default, mid on the application of tiic plaintiff the 
Recorder made an order cauctlliiig the bond, and 
returned it to the snrrty without notice to the defen- 
dant, and afterwards the defendant’s appeal wa3 on 
application restored, and a decree passed against the 
plaintiff, — Held that the Recorder’s order was in- 
valid, and execution could issue against the surety 
notwithstanding that order. Akuct Rahaka v. 
Ahmed Yotoaffji. 

[7 B, L. R., 81: 15 W. R-, 638 



( 0091 


DlOLhl OK CA^b' 


( liM ) 


SDRETh o»* tied 
•* Mil 01 lEJll NT 01 
25 


> J I 
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■rcLim comhtnti 

Seean 3/ rmt j 
■ extent lem-Se trial ' 
of decree lx a «e uto »if *ar l»—f srsf -Frort 
itmrr <oU U 2 11 2o3 BIS 3i6 -** 25‘efthf 

C II roe r ed contra p late, a «u 1 1 v ding at 
tlit tn w 1 } ■ t • < lor p ffonnanre of tbe 
A tr and d<x* o t «J fir to a case where the 1 1 a 
t on m the Courts f first nstanre and I first apjnal 
has end t an I no a fond appeal had beta last tnt si 
in the H b Court alien aerur ly la t-iren. The 
holder ot a 1 tree airmed on app al be the l »tr ft 
Conrt trek o t execution to recover costs awarded. 
Costs w re depot ted by the juJ merit debtor and 
isidtothe leeree-hotd r and a ant ty gases to 11 y 
all eh li ondlTtookto refund theamoi nt to the jodg- 
mert-dettor tn th* eimt ot the latter sneered n in 
appeal to the II gk t onrt and of tbe d cree-UJ Jer 
fat ng to repay him. The ]u 1 uncut A tor an *e- 
<lnently 61 d an a| peal to the 11 ah Col ‘ * “ 

ancceaslul « " * 
dfartment t 
Jletd tturt t 


8URETX — ceatiaard 
2. ENFOBCFMFNT OF SFCtl lt\-***l 
passed on appeal by tl e Ulrh Conrt. and B and m 
tan other arsons on behalf of tb« *»'• 

security for tbe ei sof thempo dent. Her « I 
In Conor l dum svd the appeal ando-d/rtd thes£- 
ptllaat to jus the ca « of the rrs^lra, wm 
pendent applied to tl e Conrt of first b»tvw J r ® 
rrerotsDn of that order a -su st fl and R* 
aonaanirr* ft. Held by SIC a«T CJ , *««»* *. 
all OLtiNSU) J that unthr as. CIO and -e3 ® 
trt \ 0' 15*7 aarh 1 r hr coni 1 ho nemt^aryrt 


■ eteof rtipoed a 

’ CW /Voted art 

, 2 ,s 6 cr> m e n ~ 

appral to Hi* 


11 th n a] 1 l 11 


Cease l-Jrtn/j far 
tn s/ dterrt 00 * 

Cede (Art T iroftisai • 

A llaati/T havlrp pr Icircd a. 

Majesty In loaned, was ral ed 0 jot to 
Thereupon A on behalf of the appellant. «««£# 
a seennty Ion l for the era .of tbe responded «• 
appeal »»» saedwl h the costa by Hi * » 0 "V 
, fa Vonnc 1 On an ap P 1 cat on (by the 
1 In the appeal) for extent on to Urt* 


the eaecnl on 
mi the aunty 
executing the 11 h tr rl 1 
ion to eirrate t a, aunt the 

r 7 *n*L V it 1X R All 83a 1 »» ‘ h - »pi w »*) t<* ”' fnt *•» i “’ 1 * •s'JZaI 

(1 L. It, 8 AIL, 833 , nUlj . #t l A tbe , ntr , -bo leatl f .*f\a e 

Fztralon of Ue < «»** the Uabllte of the «rrty 

• ! aerarty tr* 1 c-nld not U enforced m ««« «* 
the d rr«of HerM.J aty in CooneT. Bat, A-*- ■« 
a t itmaMa Brpam I L. X 2 Jtt 

' "U«» » s| r«JSa 


, •’ ‘joprtil U o ta oral 

a d tne in the II xh Conrt a-na cs* & for eertain 
a# fable and imtno ea le props Tty •> app-ral-d to 

the Fney Co* nc h t\Ti le that d cree was pwod o- 
if appl ed for the deration of her decree, and t 
became her snret for H 10 000 The clrrrre bower er 
was not derated The I irr Coonnl reversed tie 
dec sioo of the 11 hi onrt anl diam ssrd tl t an t of 
11 w th costs. \ th -n sought Jo ra-nte had -tree 
for costs araJist A the mrrty 1UU that N w.a 
not t able Is mi virtza or tnr rsnnos o» 1 
Nana ini-sn Pat Cnowcnai 

(0 B. L.IL, Ap , 120 I 
S C \rma CorcMt ruiCrowwisi r K oo 1 
irsDHo'dTH E 01 14W R, 410 j 

.S’ 1 ZTxlewtso* of : 

C c 1 TrortUrt Code 1S59 
* ”01— In coos deration of the pla nt ffa b.ln; 
allow ed to proceed with the excentmn of a decree 
wh eh they had o ta nc d in the It b Crort A 
became nrrty open abend It the pajmrnt of what 
m gat be doe lo the defendants by rach plaintiffs m 
?** ot ^ d eree be ng re erred or modified 
by the Pr y Couth 1 to wl uh an appeal was then 
. ^. n . fFafltha tt e aammary pocednre under 
»• »U of Art Till of IS 9 might tn enforced a jatnat 
»»rrty Compare Art X o*ir a 2e3 
KlST m oo**m*k r Paw Cooks* 

\ 3C L H, 605 

C e i Procedure 

-Exteat ea of decree 
*/ deer of Ft r* Coaaesf— 

- ‘ • •» — Ao\appeal was prefer- 
final detrea 


23 

Code 1377 


t Code 


red to lie? Majtstr in COnoedSfrui 


Ho*s 

so 

decree o,o a et earetj- SoreHJorraeUof tPW 
Separate * ■ t— Smmmaret pr^edere-t ei* _ 
dure Code 1*2 •< 2o3 617-' *** *»*”! 
Procedure Cod 1. not , V V\ 
become sccnrtrt tn an Ippel »t* Court, i 

bond, therefore executed by a tantycn betaiio* ^ 

pellant fo* the cost, of an appral ond * »■ ^ 

Cede camo be sitmcanly ra orced •'Vs. 
smnty in the citeDUonrrucectl ng tle renraj (j 
Kpruie salt. Bam 1 Bahadur A W7* r ^ ,j, 
B oa- I 1 K 2 All 6 U dbeerted from. ** 
Bee\.d * »yi t Pi.fj.rs 
12 Ca!r JOn roUowed. -£“\VcaIe, 487 

Hat own) ‘'tsoa I. Is. 1L, 15 Caic, 

gp . - - Ssrtff ^*ef 

of decree feud m 3 appeal ' 
decree — i*p«Mtris < — C nlirecrf* ^ 

„ 2U 2o3 am d 515-ttfare • 
aecar tv forth* appellant inan A P!" 1 -* * ^tv 
a », of the Cole of Ci 11 Procedure »• * 
bond canco. be enfo ced lu execution of th 
under a 253 but a » pirate an t . r j 

asralnst the surety ATsf CA.raa 5 "f* TOsHS^ 

Smjl T JcBa lS Calc, 49~ referred to. TOW 

* U ° WiXT ^ 0B [I I*. 23 Calc, 25 

32. Ceeet Erored^ 

Code 1*52 «» 2o3 BIS SS2 w.dSSJ- Jf 

decree -seen, for perform- emet of dmrte 
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SURETY — continued, 

2. ENFORCEMENT OF SECURITV— continued. 
Appellate Court —Method oj enforcing ttuch teen- 
ri/y. —'Where in an appeal security 1ms been given to 
tlie Appellate t'onvt for the iiuc perfornmnec of such 
decree ns it may pass, the decree-holder may enforce 
such security in- the manner provided for by s. 253 of 
the Lode of civil Procedure. Runs Rahadur Singh 
v. Mughlu Regain, I, L. 11., 2 All., 004, followed. 
Thirumalai v Ramauyar, I, L. 11., 13 Mad., 1, and 
Venice pa Sink v. Rasltngapa, I. X. It., 12 Rom., 
411, approved. Kali Charun Singh v. Unlgohiml 
Singh, 1. X. It., 15 Calc., 407, and Todian Singh 
v. i/cl re ant Singh , I. L. It., 22 Calc., 25, dissented 
from. .Tanki ICttat. r. Sab. tip Rani 

' [I. L.R.,17 All., 99 

33. Execution of 

decree agatmf surety — Security for due perform- 
ance of appellate decree, Enforcement oj — Civil 
Procedure Code ( 1882, ns amended by Act VII of 
1SSSJ, s. 516. — A security bond given by a third 
paitv for the due performance of the decree of the 
Appellate Court under s. 51G of tlie Civil Pioeedure 
Code cannot bo enforced in execution of tlmt decree. 
Jiadha Per shat Singh v. Phtdjurt Kocr, I. X. II., 
12 Calc., 402; Kali Charun Singh v. Ralgobind 
Singh, I. X. It-, 15 Calc.-, 407 ; and Tolehan Singh 
v. U 4 icon! Singh, I. L. I!., 22 Calc., 25, followed in 
principle. Vent: a pa Saik v. Baslingapa, I. It. 11., 
12 Rom,, ill, dissented from. Thirumalai v. 
Eamayyar, I.L.ll., 13 Mad., 1, and Arunachellam 
v. Arunachellam, /. X. R-, 15 3lad., 203, referred 
to. Sun joo I)as e. IUemaktjnd Das 

[I. I,. R., 23 Calc., 212 

34. — — Execution of 

decree — Surety. — A suit was instituted by C against 
M S in the Hooghly Court, and was dismissed with 
costs. On appeal by tlie plaintiff, the defendants 
obtained an order in the High Court calling on C to 
give security for costs in the Couit below and on 
appeal, and one It bad, as surety, charged liis house 
in Calcutta with the pajment of costs to tlie extent 
of B2.000. Tlie appeal was dismissed with costs 
amounting to more than H 2,000. On an application 
by tbo defendants for exeention against It under 
8. 204, Act VIII of 1859, by attachment and sale 
of the house, tlie Court granted the application. 
Hibalaii Skae v. Carapif.t . 9B.L, R., Ap., 17 

35. — — — — — - — Ciiil Procedure 

Code, ss. 253 and 5S3 — Stag of execution of decree 
appealed against on giving security — Surety for 
fulfilment of appellate decree — Ills liability — 
Mode if enforcing it — Execution-proceedings — 
Separate suit- — Under Act VIII of 1839 and the 
supplemental Act XXIII of 1SG1, the ordinary mode 
of enforcing payment by a surety was by summary 
process in execution, net by means of a separate suit. 
This-aus so equally whether the security had been 
taken in the course of the original suit or of the 
appeal. Tlie present Code of Civil Procedure (Act 
XIV of 1882) makes no alteration in the law on this 
subject. Reading s 253 with s. 583 of Act XIV 
of lt-S2,- it is clear that the Court has the power 
to proceed against a person who has become a surety 


SURETY — continued. 

2. ENFORCEMENT OF SECURITV- — ctnlinped. 
under s. 340, for the fulfilment of the decree in 
appeal, in the same way as against a surety who 
has become liable under s. 253 to satisfy a decree 
of a Court of first instance. The words “in an 
original suit” in s. 253 may he treated as a super- 
fluous expression. \ r.NKATA Naik r. IiAST.iNG.vrA 
[I. L. R., 12 Bom., 411 

36. - — — - — — S cc a ri ty for 

costs — Security-bond, Enforcement of, by execution 
— Ciril Procedure Code ( Act XI V of 1SS2J, s. 549 
- Act VII of 1SS8, s. 46 — General Clauses Act (I 
of 1S6SJ, s.G.— On the 9th June 188S a decree-holder 
applied for leave to execute his decree (which was 
one for eo,ts) against a person who had become secu- 
rity for the costs of an appeal which had been 
dismissed with costs; this npplicatir.u was refused, cn 
the ground that the law, as it then stood, did not 
authorize such an application, the remedy of the 
decree-) older being by regular suit against the surety. 
Subsequently to the passing of Act VII of 1SSS the 
decree-holder made a fresh application for such execu- 
tion under s. 4G of tlmt Act. '] he Com t, after refer- 
ring to s. G of the Gmcr.il Clauses Act, rejected the 
application, on the gionnd that proceedings against 
the surety lmd been cimmcnccd beferc Act VII of 
18SS had come into force. Held on appeal tlmt 
the application should have been allowed. Abim 
Waiiah t . Fakeedoonnissa 

[X It. R-, 16 Calc., 323 

37. Ciril Procedure 
Code, 18S2, ss. 253, 546, 5S3 — Surety for the due 
performance of appellate decree -Mode of enforc- 
ing liability of such surety Execution of decree . — 
When security had been given on behalf of the res- 
pondent to au appeal under s. 54G of tlie Code of 1 
Civ il Prcccdure for the due performance of the decree 
of the appellate Court and the appeal had been 
successful , — Held tlmt, under tlie prov isions of ss. 253, 
583. the decree of the Appellate Court could be 
enforced against the sureties in execution-proceedings. 
Venkapa Saik v. Raslingapa, 1. X. T,., 12 Rom., 
411, approved. Trnr.t7.vrA lai r. Ramaitab 

[L. L. R., 13 Mad., 1 

SS. — - — — Ciril Procedure 

Code, lSS9,s. 336 — Surety, Liability of — Execution- 
proceedings . — 'ihe liability of a surety under s. 33G 
of the Civil Procedure e ode ceases when the proceed- 
ing taken in execution of a decree wherein tiro 
security was furnished c. mes to an end. D, a 
judgment-debtor, was committed to jail on the Stir 
August 1884, and he applied, under s. 333 of 
the Civ il Procedure Code, to be released. On tho 
16th of November 18S1 B and C stood security for 
him under tbo provisions of s. 330 of the Civil 
Procedure Code that be would appear when called, 
on, and that he would within ouc month apply 
under s. 344 ,to be declared an insolvent, and U 
was thereupon' released. Instead of applying under 
s, 344 to be declared au insolvent, be applied to 
liave tho decree, which had been obtained cx-parie > 
set aside. Ibis application was disallowed, and -the 
decree- holder was directed, to take further steps. 
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SURETY- 

2 ENFUPCF1I1NT OF STTIttlTT— ***fi*«rf 
On the 21 it of l bm-irj 1RS5 th<* «PP> for 
excretion o tbf J <r r w»» x l rack off fh« Actor* 
Lolliro th iutl of Julr trade a frreb api 1 cat on 
to ex ci ti tLt «1 erre agalart thr lurch • util n 
tliry *h nl I | reluct tl e judgment d Uor In Court. 

V d that tli p wcr r wned to the Court, un cr 
i. 3 lo f tic ti il I’io <1 ” r< Cole <0 r»lu tb* 

I cunt) ii x rt t on f tlie derm mM ro* be r*cr 
Cited »b n th- ix citio JiOetedirp* ikrrin the 

Ltui sxuor r (Jdoti sc'dihi Mima 

IL II. R, 14 Calc., 7t7 
33 Jf.yW of 

to apftoi — El'tnl of <t«ir Ualrlttj— Attack’*'*' 
lr/e>rrj»Jyi>i«»(— S»r*r /jr via Urt Ml/Cinl I tv 
eedort Clio (Art A I t of VS2j—l)rcT,r-St«y r/ 
excexliua 4» Ap/tll It Court — /rf«h teeor ty 
tndtr t H4o o/C.r.J I ro rJoro Cod, ( Act X IV of 
ISbSJ — Lto'tlt f of or fool nrrtirr -A *Brrty 
agxi it wlmn b decree nw ht to be «nforced nnihr 
i —S3 or the C Jr <f Cut Pioerdurc (4rt AtV <f 
l v 82) b»» a n K of appealing against an order made 
in tlie rxrrutioi jnvecdit pi. 3 and il became 
furcti 1 1 d r •. IS 1 o' the Cole of Clul Piociditre 
(Art X I \ of 1>«2) for the production of poperty 
atlarbcd befo e jaJgmri t by the Court of firxt 
mitai rr Uu irr tb ir inrrty tmd*tbry were bound. 
In A fault ~ to psy to tl c nid Court neb mm 11 tbe 
«\id C urt may adjudge xgaioxt tb* md defendant " 
The t 0-irt of £r*t Inata ec p»»xed a decree in the 
pla.nt ITa (a our foe H*» lt-0 Agamrt tbu d CTe« 
btlh pa lift a rpcal d to the Diitnct t oirt. In that 
Com t the d.f miaul o itxined an onler for atay of 
«reut on of the original decree oa bia famubing 
•rrnrity under *. 615 "for the due performance 
or aucb decree ir order aa may ultimately be binding 

OTbim” lie accordingly pare frrab eernrity Tbe 
Appellate Court I’aiai d a decree in plaintifPa faioir 
for HgOO and coata. 1 hereupon the decree bot ter 
•ought to enf rce tbe appellate drrrre agai at llm 
rarrti« A an 1 it n id r a 263 of the Ciril Proce. 
dure Code 1 he anrrtl a ro .tended. Brat, that the 
onpnU decree haling m r-.ed ,u lhr.pp.Uxle d-crec. 
«! ^.T CTf |" rt U ^ U * *” ,ndrf th,,r bond wlicb 
nlated only to the decree of the l curt of Cent 
“rtxocei acre idly, that tber were r™,<H.,ible only 
” ° , "' h •’ "■’*, b y ‘be ongi m 1 decree adjudged 
agauilt the defendant) and. thirdly, that tb.nr 
y ^ “ t5n P“»bed by re a, of 
MwmtKn haung been at* red w.tbewt thiir maaent br 
the AppilUje Court on defenAtnC. furnishing a freah 
t ,d th .‘ l bbr lability of the euretira could, 
fa! 1 d tbe ,mOQri ‘- Iwlad- 

■•wdedto , hepUSaliff by the Court of Bert 
m d J'° °' b * T ,n ? *” ,nch “"the 

Tbe aJSSt!^£,“ d i ,ri *? 01 nii defendant." 
iu ocen d^rrc »^',* <r, -\ rit ? for ,he ««nhou of 

of the Court of Bert ln^^."Z£ 


SUHfJTY— cca/iaacd 

* ENkoncntEST op epcor.iTT— t*M- 

o» tbe »jr (tea ace* fully laenrred, »uil *b'y 
a rcrally loan 1 ta jd^e at the di.jwl o 
aai 1 Coirt acbm r cjuirci the nrop*rty »P*cH"Jta 
thnr to id 0 -. In drf.nlc, lo pay *o«b « ini « »b* 

G urt abonl 1 adjnd,* agalnit the Af ‘ d “*V ,"3 
Wibt c.h.tlng Leei i currrd wxa pot «t» « 

by the fart t! at an a rJ >.-.l had been bms» 'f-f 
tint diarve II the .mount a IjncLtcd by «5T 

Til rrdoced in appeal, tbclr lutul'j * °' 1 ^* ** 
iilihtd to a like extent jor if the d crccnai r < 

1 heir lub.lity aco ill be rcrlucd to laitUi-ig 
litbil l« di l net mac. became the Acre* of Ur fc*t 
Co irt mcrpMl in that of the ApulUc C«nA lct« 
hit r Shitbau Baiaxgl Lie fl . 12 Boaa, 

40 ' fonts 

jM.ai.r c/rfecr«-jf«fe 0 / re ./.rof.o. of 
— Cinf J’roiT/fare Co-U, » 25J Jon * «"•**{ 
iferetar Ivor l -1\ Lore, after tho 
decree for .man of rent, a friend of the 
debtor enured Into a .rrurPJ bond -her"? "5 

rendered hicnnlf pmoually liable wd 
a .hare la certain xamindaH trop«ty V> *««“* 
perfo-ma ire of the decree, It «*a» held th 
Obligation mated by anch aeenrity bona coil 
referred by a Court of m«u* by th* «!* « *« 
lypoheeated jreperty. “'"“‘M.'m.J.J 
naabtToa . . . U.E.,10AU.,-« 

4 1 — Son'S * , * r 

C...I Pcoced.ee Cod, flSSlJ. * 

■ aio/reaf j odfrotot-dtUvr— Dtjoolt »/ f . 

- U oh'l.lf ot.on'f -Hod, •/••'f'jZa*? V 3 

« f .orris —Tbe U«il rrccedurc Cola 'Art * » 
1822) pio idea n-> mean* f r enforcing m '***“ 
a runt bold pruned un.tr • 319 Tha r ro l^J itK J 
of the pUi .tin U to obtain an anignment oflW“ 
with a «w« to *ning < n It A»io. ^ 

r llAHCiu*D3i Oijs . LUEalB Bom* 

42. Ziold.'S ”! 

nrrlf after Jr cro. paiMtJ to oei/i»jf «* l Z. ^ 

Trot. Jon Cod, (Art XL V of IStlJ, • 23* 

(•os 0/ dtcrtr aj. toil * a "'d Ztta- 

Acrre wax *ct aiido on cond tioi that the 
dxcit .hoiU Bud a .arety uho »M U ®* fom4 
p nmble fur any amonnt that might ib« 
due from the defendant by any 
xnbxeqnenOj mado In the .nit °* »" 
to execute the decree which wa* •ubM'qneu y 
■gatnat the d*f.-ndint by the &CW* "** 
a gai nit the defendant and the nrtty, obj«t» 
taken to the exeenliou by the »urety. jj 

. allowed by tbe 1 ©art below Held that M . f yl , 
■ of the Cole of aril Procedure the dw ^ b “tur,tr 
, entitled to take out execution against the 

, 1 3C.W N- ‘I-** 

3 DI3 CHaEGE OP SUEEtT. 

r 43 Appearance of debtor 

, XX ill of mu* 8 P -DfcUror of ^ 

' iat L — \\ here a Court during tha pending 
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SUXvETlT — continued. 

3. DISCHARGE OF SURETY — continued. 

inquiry under Act XXIII of 1S61, s. 8, allowed the 
defendant to be at large upon security for bis 
appearance ultra called upon; and when the ' ourfc 
hid concluded the inquiry it was found tlint the de- 
fendant bad appeared, tbe liability of tbe surety was 
held to be at an end. Balueb, Law me A Co. *•. 
HUREE Narais Pobdae . . 24; XV. R., 292 

44. — Change in circumstances 

under which security was given — G uarantee 
for good conduct of qomashta — l'rn reefer of pro- 
per!;; guaranteed. — Where two parties executed 
a surety bond addressed to J, It, and J C, 
owners of certain property, binding themselves to be 
answerable for tbe good conduct and proper discharge 
of duties of their coin ishta, II, and the property was 
afterwards transferred to It alone, it was held that, 
when J and J I ceased to ban c any interest in the 
property, there was such entire change in the nature 
of the service that the sureties’ liability did not con- 
tinue, and they were not liable to he sued upon 
their bond. Raj Xwsro Uookehjee r. Issue 
C mr.vDEit Mookerjee . . 23 XV. It., 00 

45. Alteration of 

position and risk of salt darogah — Liability of 
surety for performance of duties. — When a satt 
daroguh deposits security for the due performance of 
his duties to be appropriated by Goicrnment in case 
of loss to the State fjouihis failnre to perform them, 
and the Government, without his consent, niters his 
position and risk, such alteration relieves him from 
bis engagement as surety. Sum Kauai* I'axerjee 
v. Govr.nKiiENt . . XV. R-, 1864, 138 

46. Civil Procedure 

Code, ss. 336, 344 — lnsolce«cy — Surety far insolrent 
judgment debtor filing petition.— One B 21 became 
surety under s. 333 of the Code of Civil Procedure on 
belialf of one 6- Jl. a judgment-debtor, to tbe effect 
that G It would appear before tbe Court when called 
on and would witliiu one month file an application to be 
declarcdan insolveut. G It did so apply, but on tbe 
suri't3’'s asking tbe Court to declare him discharged 
of his liability the Court refused to do so. Held 
that the surety’s liability was discharged hy the 
judgment-debtor applying to be made an insolvent. 
Hoylash Chandra Shaha v. Christophorid >. I. L. 
J?., Jo Calc., 171, referred to. Baxna Mae r. 
Jam.va Das . . . I. L. E., 15 All., 183 

4 7. Acceptance of farther secu- 

rity — Security signed bo surety — Security-bond . — 

A security, voluntarily signed, existing upon tbe re- 
cord, and even taken eff the file, is a valid and sub- 
sisting security. The intentions and motives of the 
obligor in giving the security must be judged hy 
what is mentioned in the instrument. The accept- 
ance of the separate security of one surety is not in- 
validated by the acceptance of separate securities of 
five other sureties. Goran Ikder Nakaik Ror r. 
Jagar Nath Guro 

[5 XV. B., P. C., 129 : 2 Moore’s X. A., 311 

4 g _ Notice of intention to cease 

to he surety— Security for payment of rent.— A 


SUBE T3T — concluded. 

3. DISCHARGE OF SURETY— concluded. 

surety for the due p lyment of rent by a third person 
must, if he wish to discharge himself, give notice to 
the p'lsoa to whom the guarantee has been given. 
GnxEsH Kooeu r. Oojedetoo.vxissa Bcamr 

[6 N. TV., 77 

4. AnSCEhhANEOUS CASES. 

49. Surety of lessee afterwards 

becoming his partner -Su t by surety for ille- 
gal ejectment of lessee — Suit for ilam ’gs . — Where 
a person became surety for the due performance by 
the lessee of the obligations contained in a base for a 
term of years, and afterwards became a pirtner with 
the lessee, and the. lessor evicted the less e before the 
expiration of the lease , — Held that a suit would he 
by the surety for damages arising from the illegal 
ejectment, although the surety was not a pvrty~ to 
the original contract with the lessor Bpreodakaxt 
R or o. Ram Tuxxoo Rose . 7 XV. It., p. C., 15 

S. C. Brr.DAKANTji Box r. Ai.uk Musjoor.EE 
DAsrAir . ... 4 Moore’s I. A., 321 

50. — — — Suit by surety after satis- 
faction of bond — Cause of action — Limitation . — 
The plaintiff executed a bond jointly with a servant 
of the defendants on 10th July 1-Gl. The 
proceeds were expended for the defendant on the 
iOth August 1861. The creditor obtained a decree 
upon the bond for principal and interest, which the 
plaintiff satisfied by two payments made oa 4th 
•Tulv 1S6G and 30th June 1S>>8, respectively, lie 
brought a suit acaiust the defendant for the amount 
on 22nd June 1S09. Held that the plaintiff could 
maintain ois suit against the defendant for the 
amount paid by him. and that the s-iit was not barred 
by tbe law of limitation. BtrAonum Aduieaei v. 
TARES! t-HANBBA Pakrasi 

[7 B. L. R., 35 : 15 XV, JR., 413 
Reversing on appeal S. C. BnonEERUTK ArniKA- 
eee v. Tarexee Chuxder Pakbasskk 

[14 XV. E., 174 

SXJIIEE KDEH OP TENURE. 

See Cases uxder Laxdeord axd Tkxast 

— A BA XT) O X ME XT, ltEUXQUlSHMESr, 

OB SUEBEXDEB OX TE.VUBE. 

See IiAMlLOEI) and Texant— IiIABItrrr 
TOE Rest . U.E v ( 19 Ca) * , 790 
See I.AXniiOED axi> "euit\t-e— Srt'xr 
ov Rext— N ox-rAT>-lHr(UnTRs. 

. [L I,- X/. R.. 0 Bom., 8U 

15 B. R. E.. 10 

SURXTET. L. R., 2 I. A.. 113 

1. Survey j-Iaukrjtaxce— S rtcut, 

of Collector to re-open. — ArrTUATEi' Sov. 
concluded, the map cotnp P- 17 Mad., 48 

proceedings brought to xv — IxiuiniTAXcn SrsciAT. 

has no authority to remAXO?. 

he does so on the applb [I. X,. K., 10 All , 191 

a notice to the opporib X,. B,, 21 J, a., 17 
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totppnr Kites Na*am Eos* r burro Moves 
GooVta 21 W TL. 79 

2 Excess lands found after 

survey — T rmnpito* — Where tbe silmitt '1 
m J«l 1 1< of a r» yat were found by airrey to b « 
tomewt ■» n ewes* of 0 * Und re leased to L m by 
mumptio prm -elni based *-n s former survey, it 
ia, b lu tbs the ev « roil t rot be assumed si s 
rostt r of ourie to be n It lindi DieOGVSr>noo 
^chat* r Court or \\ situs 11 W B-, 347 

SURVEY ACT (BOMBAY) 


SURVEY AWARD 

?r« Cash pros* Act Till or 181b 

St* Cun cross Lramnox ter IS | 

1 — Requisites for survey award 

lie ii a <-» l ml flit as feat />■ To rout tote 
a sar y a ard there m itln dniR os a lomt 
Jlde roit.nl on Ut«on tbe part ci after a proper 
invert •* ioo into tie p nt» of usue bciwem them 
Nrsu Kunzx Rot r I oitro Cncvi r* **s» 

[0 W R, 317 

2. — Decision on fact not dls 

pnted Brsy Ary I 1] o/lS22—**mnare award 
The fniTn„ of a 'rtirrev Deputy toll.et r that a 
party baa been in possession of certain land for more 
than a rear where tbe fart Is rot d ipnted u cot a 
luminary awarl' oml(T It (^illation \ II of 1822 
RinnirttunAD ‘tciDu r Pihjuwtv Sijoh 

[11 W R., 033 

3 Striking off complaint in 

Enrvey Department. — On a con j la nt b< o» 
made in tbe “nrrey Department at to a demarrat on 
of land tbe Deputy Collector lnrtoa-1 of mveiligat 
,n S tbe c rrouiitancrt ordered a local mqu ry bv an 
Ameen mi d on tbe pla otiff cm It n-> to ihp 1 1 tbe 
Amein • feta ilroch tbe case tff I i file Held that 
tbe .1 tioi n, not an ««.rd on wl eb a came of 
action coaid be bawd. Kamo Cnrspsa Dos* r 
'oranwtt Poijti 12 W R^ 174 

f . . ' Order of settlement officer 

without inquiry An entry » »de lu the setll - 
meat jaiper. wajoo feted to on tbe menta. Thi 
^ppillT’Vonrt' mnintin r*lbnt inijo rr 
1/onty iTfld tb.t t *' f paper* b*d hecu draau out 
,« properly be eitenJ 0TO 11 * OJ J ect i,n wai taken. 
ln s *wta.. waMw j, <M 3eTWai no* an award mas- 
i-T.ia.-iec. That and on H e r bU of tbe 

The ivennty ei t ,2 to ,1,™" 0,1 »b el i Curt row. . 
for tbe aati»f«tioo „f V* ng tl e n, t with «t <h. 

Aern ^ of a bibber Court. \ npoa ll *« «’ •***» II tm 

p W EcL 1973,77 


SURVEY AWARD — cos/iased 
In certain raw* to 8l»e b> s mrveyawarl tbi W 
effect of a d -erre of ■ Cinl Court bv tiling *«»* 
from tbe ( onrti the pvwer of entefU ni g a J 
f r rortf»«lng the jus tr of anch awsr-J after » 

1 mited time Moicsn Moosiurt ««*«’. 
Boors Curs'* Moos skats 23 W It, tu 

8 Sanction l>y Collector — Je- 

eeploert of feared eft at rerrrot —To mile tlat ' 
vry deuiarrat inn iff relive it li rot absolutely neece*U 
tlat there ib nil be any more special unction lr «e 
Colhrtor than a prnetal arerp*arce ©f tbe inrcey 
i roeredi zt ai rorTCet HC'iOOia'* Ct®?? 1 * ' T . 

!i,.i no-* To.j-bi 10WK.M 

7 Right to benefit under awsrd 

—lertoat re free at sy parly to award Tbeir «" 
tentative* of a party to a • rvvv award areCn *> 
tbe beneflj thereof 1 livoltcw ^'^TL 8 ^ 
Rtsjtotr# onus Swrnssscss * 1« R, 3* a 
An AiDirr r Cno'CO* Gosisd Ror^ ^ „„ g 

8 Effect of award J r *f 

I'tiO 1 rer-f taitr - > r.Jesec rf hlU - An a*» J 
onder Art 1\ f 1M0 between an intrrrrMf anJ* 
party other than tb* plaintiff w*» noenJTOec a. 
tbe pluntlff AurmoosistA KBiTOOS t 

Nath Tot llW R..1W 

- rr*d «/ 


•• pserAmer— 7>.*»e* of MU -A ! FV 
A binnJ bv a snrrry award pa*ed 
per* mi from wliom be dented bU title \UTA 
JCOOCT Cnrw»XE)IOT 6 w R 243 

10 def ir’s'l'J® 
Award tnder -$ f alle-\Vh<TC A «nn idar H bi> 
e*t*te in farm fra term of year*, and so fl «s» 
tbe wbo’e of Lu n bti pmilect* and lumv , 
anodicr per ion be -a. belt to beeorae t «»*■«“«“ 
by a i adrrrse d t non under Art II of ^ 
Wlich tbe fornur * si a parts- 

Coca T or U sroi 14 W R.S05 

11 jrfiraffSM 
Award aader fa /are to ,»t a»de -Meld thiJ tbe 
1 la nt IT bavin f» 1 -d to set andf an 

under Art It oflMTwlth i the period of 1 
coaid not cl.iDi In oppos Um to tbe award. *% on 
VATUr \BnOoL OHAterS 1 Agra, 

12. Nafese/e * 

pr-reed »y, Ja.sf proprietor. -A ro-Fopn« 


tar. .X .... -letorof 

TiV* undiv.iled* « jte'^'a* 1 held ^ 
survry award and romprotnix ww^w of IS 
l int propn to'* were part <■ wb-en noti« ^ 
survey jmcwdinpi sea* aerred on tl* P°J „ t 
, intly sud not o him ,nd vilnaHy 

sated ■>#' 


■ '-ooarj Nawatw ROT 


13 - . 

aader A I Jl cfl^t-Tc de.ee of /“’"'‘CT.tk 

Ir eetJ ups undr \rt It rf JMO U wb ch »• 

II VI have heel part.e. war b H to be P^IJ 

treated at evidence fcetw cvi them on *'■* *1“^ r 
of p»e*ioo. Rapha Cunir 
Asbasxbootba ' v ““ 

linin’ Kuhors Rot r Bjv ‘ . "7 

Dirts SJ ” 
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SURVEY A W A 1113 —continued. 

14. Effect as against 

decile for possession' — \ suney award cannot over- 
ride the decree of a competent Court awarding posses- 
sion. Htmo Natii Roy c Anund Chunder ltor 

[1 W. R„ 329 

15. — Evidence of pos' 

session— Evidence of title . — Survey proceedings are 
evidence of actual possession, and must lie regarded 
as con ecc, so far as tlio appearance of the country 
is recorded thereon ; but if questioned in time, arc 
not conclusive on the question of title LeelanUnd 
Singh i JIohbsdbo K arain Sing 

[13 W. R„ P. C , 7 

16. - Proof of posses- 

sion — Suit to set aside survey atcard. — In a case 
for setting aside a suivev award which declared the 
plaintiff and the opposite party entitled to ceitaiu 
ebur lands to the extent they had i especti' ely lost In 
dilux ion and the lcsidnc to be held jointly according 
to their shares, — Etld that the opposite paity had no 
right to sue for rents on the plea of joint possession, 
for be must flist have fixed what lauds are to be 
appiopriatcd by him, nud what by the intcrxeuoi 
separately, for the loss suffered by each paity by 
dilux ion ; and aftci that how- much, and what, ot the 
lemamder is entitled to be hold jointly. Tabinee 
Kant Lahoop.y c Hanee Hun-dud 

[7 TV. R„ 203 

17. — A tcai d by super- 

intendent of surrev — Evidence of title. — All award 
by the superintendent of survey is not conclusive 
evidence of a contested light in a regulni suit 
Ivoxeash Chundfr Gho=e r Raj ( iiundeb 
Hanehjen . . . .12 W. R., 180 

18. — — Decision on Act 

VI of lSIO—Endeuce of title. — A dicisiou in au 
Act IV of 1810 cisc was ill evidence of title one way 
ortheotuei. Gudadiiur i Koondoo Ramkoouau 
Rose 0 W. R , 155 

IS Award u n d e r 

Act , V of iSiO —Proof if title. — Au award under 
Act IV of 1840 was not sufficient proof of title when 
the person in whose favour it was given did not 
maintain his possession under the award before the 
survey authorities, and allowed his adversary to take 
actual possession Ioogul Kisitonr Shaha i. Raj 
Kishln Submah , . 3 W. R , 129 

20. Sint to set aside 

award tinier Act IV of 1'ulO— Proof r,/ title. — In 
a suit to set aside an award under Act IV of 1S40, — 
Held that the pi ilntiff ( light to fnrnisli some elecisiv e 
proaf eif his title, to justifv the Court in disturbing 
the award of a competent authority, and that resump- 
tion pioccedings instituted by Goeenin uit, which 
e declared only tint the lands were unfit fo- icsiimj - 
tion and the cforc left them iu the plaintiff’s j obses- 
sion, wno not sncli convincing proof of title, linn- 
SOONDEBEK Daria Choavdhranee r. Bhugbuttle 

HABRA ClIOWDHRANLF. GUE1.SU ClIUNDFR CllOVV. 

imur c UiuoiBTTn: DvnrA Chowdhbanlf 

[I Hay, 495 


SURVEY AWARD — concluded. 

21. - - - - Award under 

Peng. Beg. VII of 1S32, s S3 — Power of Court to 
set aside award — Eel A that an anard of arbitrators 
under s 33, ReguUtion VII of 1822, could not beset 
aside by the Courts of Judicature. iuitzuND An c 
Ahmed HossriK . . 1 Agra, 267 

22. Awaid Jot more 

than amount of land claimed — A survey- award, if 
giv on for more than is el limed, i- not binding ns to 
the excess It is not conclusive as to title Err, eft 
Xakain- Singh r Natiain singh . 1 W. B., 333 4 

SURVEY OEPICER. 

' See Cases under ICnon Settlement 
Act 

See Under Settlement Officer. 

.See Special or Second Appeal— Oeders 

S OBJECT OB NOT TO APPEAL. 

[I. L. R., 21 Calc., 935 
See Superintendence op High Codbt 
— Civil Procedukf Codi , s C22. 

[X h. R., 21 Calc., 935 

SURVIVORSHIP. 

See Attachment— Attachment before 
J udgment I. L. R., 17 Mad , 144 

See Cebtificate of Admimstbation — 
Right to Sue ok Execute Decree 

WITHOUT CeHTITICATF. 

[I. Ii R„ 19 Bom., 338 
I.D R.,17 All., 578 
I. L R., 23 Calc., 912 
U. B., 22 Mad., 380 

See Com ebis . I. L. K , 10 Mad., 69 
See Cofbt Feb= Act. 1870, s. 19D 

IL L. R, 23 Calc., 880 
-Sec Gbant — Power of Aiienation by 
Grantee . L D. R., 11 Calc., 1 

See Hindu Law — Inheritance — Im- 
FVRTintK Property . 6 Mad., 93 
[I. X,. R„ 4 Mad., 250 
I. L. R , 19 Mad., 451 
L. R , 23 I. A , 128 
■See Cases undtb Hindu I.aw— Inherit- 
ance— Joint Property and Survi- 
vorship. * 

* .See Hindu Law —Inheritim-e— Special 

llErPS — I’EMALES — I) AUOnTlBS 

[I. I>. B.. 6 Bom., 85 
15 B. X,. R„ 10 
Ij. R., 2 X. A., 113 
See Hindu Law Inheritance— Special 
HliBs— Males— Ax-filiated Son. 

[X- I*. R., 17 Mad., 48 
See Hindu Law— Inheritance— Special 
Laws— Kiuanoo 

[I L. B., 16 AU , 191 
L. R.,211. A., 17 
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BUEVIVOnsniP -waef#* r 

S,,u I-Jiliw Jor>f P*wtT-l*>w**« 

„ T AltH*TtO*tT JlT».T«» — 

51r»fli<-» 31< Ln.r.H.Sl 

(DTI L IL, BtA 
1.1* K, 1 Calc . 22J 
LH.,31 A .7 
LL.B..18C*!e,l&7 
I* It, 17 T A ,164 
X. L, II , 21 Bom, 797 

<„ |li«tu | aw— r*imio — Pr-iCi 

itei toa I AMTII'"* 

ILL. It. 10 Mad, 313 
I iw-Pmmiw-Kmifi f» 
r«ntm»<-Or<nii 51 o* a «»» Dm 
»io* I. L It, 6 Cals, 142 

s*t litter I tw— \\iiv- Comer ciiu* 
— SC*tm*»flIT 

(L I* It, 18 Pom, 443 


.'<i lln»j 


n V. it 


TAEUKIIDATt 

5,»r.c*»»r *fr vi»rivr.« u* 

[I I* It ,11 rom,78 ESI 
PriiM **; 

L L. It, 22 Fore, 8=4 
tu, Cam mm Ocdb E t*t« Act 
3„ Cam *V9f* Of tn TaU«*mM E» 
hit Act / 

. Conduit oT, ■•ladlffttlntlvUne* 

1. It, 4 I. A, 8-3 
Jlesisterod Interest o r — 

1 UE, 4 LA, l.s 


(I X* It. 10 Bom., 630 
'»»n*fH*tst*tiTii t iXrfiin I’iiio* 
[L L. n, 10 Mad, 345 
‘'it Wiu-Comrcno* 

II L It, 6 Cale, CO 
Joint tenancy— Jn*f tptrv’tUo* 

t* impro riay laid- SmI •■{ fnwl f Hnptrtj. 
—A Jotft speculation lu Smp*o»ii it land on a Latard 
of profit and lo., ti treated in cqa t y at h th* natnrt 
of mrrrliau W ami i«» orrrrt ra4i net ai-ovtd. 
lh« anrvl oralilp la tb» raan cf j nt Imsnc-j l» not 
*a Ion lent Va It la tb» cam of Icm* li 14 property 
and Jwrumal estate W IlM » Umi 

13 Bom, C6: 2nd Ed, 82 


TACKLNO 

Sc* Cams eaniz IfosTOAOt— T icuxo 
TALDKH. 

Meaning cf- 

M 0*lXT-C0«ST*rc\ 

\p8 W. It, 460 
\f2 TV. It, 228 
— CosiTarcno- 

few R, 381 
•f± W. It, 323 

ftaceeaslon to- 
,e * Cl,r » MM* Ocrn r!N 
men, Fate 
™*U 

II I*. It, 21 ^alc, 897 


Damajo by overflow cf- 
,« Zakwsa*. Drrt 


[1« It I* It. SOT 

UJt.lLA-M4 


- Order aa to— 


S«« AciiA*c«-Un.*» C*n»wt F* 04 ** 

sr,2T 

1 10 W.K,Cr.,Sl 

Repair* of— 

CoataACt ^ ^ &3 

S.t Ixjrvcno»- B r*«*i CA**!-^ 

/ ararciio* o* Ixccat to 

L L. It. 18 L A, 43 
Sc. ZA-umA., Dctr or jj I*B-,209 
1*. It, 1 L A, 331 

TARAI BEQUEATION (IV OF 1876> 

Sc J«ttMeW»-6CT» w« W**- 

r„„„, » 

-TAEL** 

&. Cm..<i.nl" ini'' gg,«2 

TAEIFF ACT (Tin OF IBM), *. 1® 

s 'tfS~TrlTX' 3nS-*» 
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TAX. 

— Drawback on— 

See Bombay Municipal Act, 188 s *, s. 158. 

[DDE., 17 Bom., 394 

Legality of— 

See Bombay District Municipal Act, 
1873, s. 21. I. L. E, 21 Bom., 630 

See N.-W. P. and Otjdh Mbkicita-. 
utieb Act, 1883, s. 29. 

P.L.E.,21 AU.,348 

I 

. Liability to — : 

See Bengal Municipal Act, 1884, ss. 113, 
11C . L L. E., 21 Calc., 319 

See Bombay Distbict Municipal Act, I 
1873, S3. 11 AND 84. 

[L L. K., 20 Bom., 732 t 
L L. E, 23 Bom., 446 | 

t 

See Bombay Municipal Act, 1865, s. 2. ! 

[9 Bom., 217 | 




See Bombay Municipal Act, 1888, s 143. 

[I. L. E, 10 Bom., 217 j 

See Calcutta Municipal Consolidation 
Act, 1838, s. 87. 

[L L. E, 22 Calc., 681 
I. L. B„ 25 Calc., 483 


See Madras Distbict Municipalities 
Act, 18S4, ss. 47, 53, 55. 

[LL. E,18 Mad., 310 
L L. E, 17 Mad., 100, 463 
L L. E, 18 Mad., 183 | 
I. L. E. 21 Mad., 5 
I. E E, 22 Mad., 145 

See Madras Municipal Act, 1878, s. 103. 

[L L. E, 8 Mad., 429 

See Madras Municipal Act, 1884, s. 103. 

ri. L. E, 14 Mad., 140 
L L. R., 17 Mad., 453 
I. L. E, 22 Mad., 145 
p L. E., 23 Mad., 629 

See Madras Municipal Act, 1884, sch. A, 
[1. L. E, 11 Mad., 238 

See Madras Municipal Act, 1884, sen. B* 
p. L. E, 19 Mad., 83 

See Madras Towns Improvement Aot, 
1871, ss. 51, 5S, 62, 64, and soh. C. 

[7 Mad., 332 
I. L. B., 3 Mad., 129 
I. L. E, 5 Mad., 209 
L L. E, 7 Mad., 74 
I. L. E, 8 Mad., 827 
I. L. R., 9 Mad., 38 
L L. R., 14 Mad., 467 


Non-payment of— 


See Bombay Distbict Municipal Act, 
1884, s. 49 I. L. E, 18 Bom., 400 


TAX — continued. 

Objections to valuation for as- 
sessment of— 

See Bombat District Municipal Act, 
1873, s. 21 I. L. E, 7 Bom., 389 
[I. L. E, 9 Bom., 61 

See Jueisdiotion op Civil Court — Muni- 
cipal Bodies. . 3 C. "W. N„ 73 

p. L. E, 27 Calc., 849 
X. L. E, 23 Bom., 440 

Order for payment of— 

See Fine . . 8 "W. E., Cr., 17 

Proceedings to recover— 

See Bombay District Municipal ^ot, 
1873,s.8i . I. L. E, 17 Bom., 731 

See Madras District Municipal Act, 
1884, 8.103 . I. L. E, 9 Mad., 429 
(X L. E, 13 Mad., 618 
I. L. E, 14 Mad., 407 

Right to levy — 

See Madras Municipal Act, 1878, ss. 119, 
120, 123, and 192. 

P. L. E, 0 Mad., 287 
' I. L. E, 7 Mad., 03 
L L. E, 10 Mad., 38 
I. L. E, 2 Mad., 362 


— Suit for — 

See Small Cause Court, Moeussil — 
Jurisdiction— Municipal Tax. 

p. L. E, 9 Mad., 110 
I. L. E, 23 Calc., 835 

See Special or Second Appeal— Small 
Cause Court Suits— Tax. 

£L L. E, 22 Calc., 080 


— Suit to recover, illegally levied. 
See Bengal Municipal Act, 18S4, s. 86. 

[2 C. T7. N„ 689 

See Estoppel — Estoppel by Conduct. 

P L. B., 17 Bom., 610 

See Jurisdiction op Civil Court— Muni- 
cipal Bodies . I. X,. E, 2 Mad., 37 

See Madras Distbiot Mcnicipaliiies Act, 
18S4, s. 53 . I. X.. E, 13 Mad., 78 

15 Mad., 153 

See Madba8 District Municipalities 
Act, 1884, S. 63. 

P X>. R., 21 Mad., 367 

See Madras District Municipalities 
Act, 1884, s. 71. 

[I. L. E, 23 Mad., 623 

See Madras District Municipalities 
Act, 18S4, s. 262. 

p 1. E, 19 Mad., 1<> 
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Stt Vadik Toms IWTEOTWirr Act 
16-1 0! 33 ASTI S5 7 Mad, 219 
[LLE n l Msd, 158 


[LlkB. 11 Bom., 573 
s# skill Cacti Cctst Vwcntt- 
JrnsDicnox Men err At T»x 

[LL,B,13 Mad, 78 

v Jr ctitct* COMTxrcnow or 

n.L.IL.1 Mad-, 168 
8 Bom, A. C.,213 
L Certificate tax — \eglert I* 

f,t, cat erri ffenfe — F me The C e Impra .1 under 
*. 17 Act IX of ISOS fo negl et to take ont a errt 
fi«t< tnnit net be l<n than tw re th« amoant for 
„b,th »irh cert firate »b old he taken oat Qrtr* 

, Ram Gosnn> CHrcsTSsrTTT 

[3RU R, Ap, 40 
11 W R. Cr , 13 
a. Complaint for reglecting to 

taxe out cert ficat' Collector al o if el itrati 
— WWt t 1*00 ht to rtrorer the penalty deaenbed 
a * 1 At* IX of IS S f am any peraor who eta i 
to take oil » e-rtifi-a r the Co 1 cW who maul the 
notice iboold prefer a eo-nyla at before a. Mayiitraie 
and the Co.lec.or cannot prefer the rompla at befora 
hunat’f to he capac tr of lfezii*ra r A»oerjecir« 
[4 Mad.. Ap, 62 

3. — MagUtrate, Powers ot— A 

Uegutrateweeheldtn hare acted r>ghtly la <G«mi«nnjc 
complaint sader a 17 of Act IX ot 1ST3. became 
then ni no mdeoce that the mane of the area led 
wen melndcd la the l^t meetxnrtl in *.17 7a a 
piwemtKn under thu act a Mein rats taut pro- 
ceed in the manner la 4 down in Ch. XI of the 
Cede of Cnm nal Procedare 1M1 and malt reqn re 
proof of all the facta which co t, eoaat tnte the 
efienee Qcmr Kntno Vonrw Ghosi 

(I1W R, Cr, 69 

4. Mahtarxf* — Trade ter Zimt 

Alt', r g\t to collect -UtJ Eel XTr of 180* 

, 4-ife-L R eg JJI ,.f 1S32 The njtht of 
cellect n” the mahUrafa of trade tat from artliaaa 
m hu a randan hma not been dele-ated hy Oorero- 
raent to the rammiiir of Karra ‘nagar and cannot 
he legally ncraaed by h. unrun. Q.-cre— 
Whether it wn competent for Gocernmnit to dele 
the et>S return of the onth arafa to asm adan for 
VlDlsra c Rianrim 

[L I, B, 9 Mad, 14 


TAXATION - OP COSTS -re* l*** 1 

s„ u jrmnos “^fti^ao 

1. 1, n. =2 Cali.SH 053”" 
Sea rru* or n*2M cottr lotiit- 

— Summons for— 
'“Com-TAXSWJJ' JO 




TAXINO OFFICER. 

Decision of— 




TAXATION OF COSTS. 

*•* Arroanr asd Citist 

[XI, II, 3 Calc, 473 

See Coioti ssiox — Cim Cash 

[L I, B, 15 Bom, 209 


v,,Comru»A« LlUWAJU^ 


LL1U2 


Mad, 333 


j.-J.E.Sliai.SM 
— Discretion of— 

„ -T-uro- ftfg'au. «■ 

MlstaVo of— 

co-,t r.u ’£^,5 SU.U 7 


Power of— 


TA2I MA2TDI C1UTTIS. 

•e CO5TXACT-WAG»IS0 COTTSACWg 
[4 Moore *1- A, ^ 
l SMooresI-A,J^ 

6 Moore il 4 *" 3 


A t (J XT ef my -Wk«* It J f 7eod«t ra t‘* 

pended money at the reqaeat of the del f 

Prhaae or arttl-meot of Urimamfieh' 

he waa eot tied to rrcocex tK*-.tk»Und*^ 

o' IMS. Kasatalai r CkaokaiB ^ 413 

BaAtxASSAta Ebittw ^ 


pSi-B-s.ir.20 10WB.2» 

TEMFIX. 

Suits concerning— 

See Caam rroxa ACT XS ® r * 

See Riser Law— E rro wscryr 

«< JlAHOntmAM Law— ^ E fi’O*' 

See SUnosmAJ Law— M o«jCT 
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TENANCY, 

See Cases bndee Landlord and Tenant. 

Acknowledgment of — 

See Cases under Landlord and Tenant 
— Constitution or Relation — Ac- 

RNOWLEDGMENT 0? Te NANCE DT Re- 

cetpt ot Rent. 

— — . — Determination of incidents of — 

Sec Cases under Bengal Tenancy Act, 

s. 15S. 

See Res Judicata— Matters in Issue. 

[I. Xi. It., 20 Calc., 249 

— Nature of— 

See Cases under Landlord and Tenant 
—Mature op Tenanct. 

Relinquishment of— 

See Cases under Landlord and Tenant 
— Abandonment, Relinquishment, or 
Surrender of Tenure. 

TENANCY- AT-WILL. 

See Landlord and Tenant— Ejectment 
— Koticr to Quit. 

[I. L. E., 3 Calc., 898 
24 W. E.. 481 
8 C. L. H., 50 
1 Mad., 109 
L L. E, 19 Bom., 150 
I. L. B., 23 Calc., 200 
4 C. W.'N., 792 

See Limitation Act, 1S77, art. 139. 

(X L. E, 8 Mad., 424 
1. L. E, 22 Bom., 893 
L L. E, 24 Bom., 504 

'See Registration Act, 1877, s. 17. 

[I. L. E, 14 Bom., 319 

TENANCY-IN-COMMON. 

Sec Hindu Law— Will — Construction 
of Wills — Vested and Contingent 
Interests. 

[I. L. E, 11 Bom., 69, 573 

See Will— Construction. 

[I, L. E., 15 Mad., 448 
I. L. K., 23 Bom., 80 

TENANT. 

See Landlord and Tenant. 

_ Suit against, for share of rent. 

See Cases under Co-sharebs — Suits ur 
CO-SUAREBS WITH RESPECT TO THE 

Joint Peofertt — Enhancement op 
Rent, 


TENANT — concluded. 

See Cases under Co-sharers— Suits by 
Co-sharers with respect to the 
Joint Property — Kabuliats. 

See Casfs under Co-sharers — Suns by 
Co sharers with respect to the 
Joint Property— Rent. 

TENDER. 

See Bengal Rent Act, 1S69. s 4G. 

[1 B. L. E., S. N., 7 : 10 W. XL, 101 
18 W. R., 79 
2 W. R., Act X, 88 

Sec Small Cause Court, Presidency 
Towns — Jurisdiction — Imuoteable 
Piiopertt . I. L. R., 17 Mad., 216 

See Transper of Property Act, s. 83. 

[I.L.R., 17 Mad., 287 

See Transfer op Property Act, b. 135. 

[I. L. B., 22 Calc., 792 
2 C. W. N., 147 

1 . — — — Validity of tender —Contract 
Act, s- 3S — Tender of interest on mortgage-debt . — 
Under a mortgage-deed taken to secure the repay- 
ment within three years of a snm of RlG.fOO ad- 
vanced by the plaintiff, with interest at 15 per cent, 
from the 2nd July 1874, the date of the mortgage, 
it was stipulated that interest should be paid every 
six months, bnt that, if a \ ear’s interest should be 
unpaid, then the whole amount dne for principal and 
interest should become payable at once ; and also 
that the mortgagor might, after pay mint of interest, 
pay towards satisfaction of the principal any sum 
not less than RlfiOO. The first year’s interest was 
allowed to get into arrear, but in September 1875 the 
defendant went to the plaintiff with B.19,000, a 
greater sum than was due for principal and interest, 
and told him to repay himself from that sum. The 
offer was refused, and the plaintiff thereupon brought 
a suit on the 9th July 187' for ft ! G.OOU, with 
interest from the date of the mortgage to the date of 
the suit and subsequent interest. Held that the 
tender made by the defendant, although not valid 
according to English law, was valid under b. 3S of 
the Contract Act. Per Wilson, J . — S. 3S of the 
Contract Act substantially requires that there should 
be a genuine and unconditional offer, in case of pay - 
ment, to pay unconditionally nt a proper place, made 
bv a person in a position to pay. KaNYE Lall 
Khan r. Khetteumoney Dossee 5 C. L. XL, 105 

2. Offer by letter to 

pay debt.— A mere offer by a debtor by letter to pay- 
on amount cannot be treated as a tender either in 
law or in equity. In order to stop interest, a strict 
tender should be proved. ICaMaya Kate t>. Detapa 
Ruhr a Naik . . I. L. K., 22 Bom., 440 

3. -Unconditional ten- 

da — Costs. — In a suit to recover El, 323-15-6, the 
balance of the price of goods sold, on which an ac- 
count had been come to between the parties, it 
appeared that the defendant had tendered before 
suit a sum of Rl, 013-5, stating in the letter of tender 
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TENDER— twhW 

tUt the mm to tec Irrrf »u the enW iom dor At 
the trial the plaintiff obtained a decree for the full 

by Urn. AM both la ft* Court 
Ew sod on spprtl. tut the trader wmi Ud, *ad 
therefore the pontiff* »ere entitled to «*“"*• 
lUld per Onm J tUt the trader «■ Wl 
being l trader of pit of in rat re debt Utli per 
Glim C/ (Mastst J-, recromBgl tbit _ the 
trader «ub)W.u the ptt nhffs could net bare 
accepted the ram tendered w tboot gi'ine up tU 
reminder of the r eU m. CHTOTM Cirer 
tTMitrtjit r Joroo T irH Kntx 

p D.B-, 3 Calc, 408 1C I*n,470 

A Terder of port of 

JtU Ee rial to— Plea e,f Under— Toyeont 

(joirf The role Ud do*Ti la Z> >xo» X Clork 5 C 

B 365 lb»t the tender of only • part of a deU 
oimt be treated ai If it bid nerer been etude appl ra 
only ether* the party making the trader adm t« more 
to he due than 11 tendered A plea of tender before 
set on molt be sera® pan ti by s payment Into Court 
after art w> otheret ie the tender u ineffectual. 
AsctT, IUKX»’ ? r hoes hluioMro 

P L. R., 13 Bom, 141 
5 Apert — CJejwi i« 

emeeieaf of dell for rent — 5« t for not— Coot • — 
The Undl rd of a borne tbroneh hu ssrent tent In 
rent-1 11* to hu lower The leaeee g»Te the agent s 
cheque parable to her attorney frr the amount de- 
manded- The attorney real ird the amount of the 
cheque and garr the mone* to tbe agent, who 
tendered it to the landlord • attorney who refuted to 
accept and the money wt» retarded to the letiee’a 
attorney Held in a in t fcr the rent that under 
the eirenmittncea, tbe tender am-nnted to payment 
JleJd farther that although *» a general rale the 
amount of a tender net accepted on ht to be pa d into 
Court in order to rat tte the defendant to co-tl, yet 
that, ti the trader in tins case amounted to payment 
the defendant wm entitled to Urt the ratt dumlwd 
with etudi Bolt* Cm ni> ‘"CJa r Mocusn 

PL.IL.4 Calc , 572 

TENURE 

- — - — — Condition in lease for — 

Bison Pitt Act 1EO a. '2 (Act \ 
or 1559 «. "8 

[SUE Sup VoL. 072 
low R. 150 
11 W It, 201 
8M W,3*>0 
I- L. R, 9 Calc 68 808 
4 C. It. R, 489 
12B.L.B, 439 

created under Court of Wards. 

See Coot o» Wasps 

[15 B. L. R, 343 

' Forfeiture of— 

fee Cans tran LasDtosD astd Trsirr 
AnAsnommrr EirtsoraHMErt os 
etinsin or Tsyose 


TEN ERE — tool rrei 

c„ cues rjrpia I ixptosD iwn Tisitt 
-F oinnm 

Relief against — 

See cu m rnDiu Lijn>LOEi> asp Tom 
— ToiTKTrsr. 

Transfer of— 

LIaR,17C«l5-.l&2 

L It. R.. 10 Calc, 17 774 

See I * ntorv a»d Thao— 

, , 

See LlKPlOSO ATO TOAO-?0*TfnT»* 

-'’■“""‘iiTsriioi'-i"! 

LAjrPIMD A*D TlSAO-PO**’* 11 ™ 

-T , * J ‘"*" [ Zi‘n"20 C .=.K'° 

See CaIM rjtB Latdlosd AST TO*” 
-Tiiifirt it La 5» to*® 

See Caam rSDi*ltAin>U>s» AT® ?«»*” 

— TSA!i»E* *T TOOT 

%“s* " t rr£uSK*. , 8 

Citu unn Ei orOccrroce~ 
TtASSriB OT 1 IQHT 

1=6 [,*•=■ 1* E, At- » 

I. O'*»> ror r¥5“:, 0 “'2 

on the land.— Ber C ^Zii UU.«S 

grants » tenure to another fort t „deo« 
upon the land, that tenure In £****• 

to the contrary u »•¥“« , 

i'™'” '“^SuSmifrai* 

•SS5SS 

0 - Bo»ee lead U*T 

Tremeferan tj order tUU * ■ JnS* * 

•/ Property Act (IF of ISSSj Cj*. v-for* th» 
Doa-agnenUurml bolding . t _S,U th*t 

pasting of theTeansfer of Property . , tr»n* 

.VconU not be inferred that the hrMu=S«f 
ferable from the mere fart 

dentul purpo.ea.Ut in g |*“ ^ *„{ property 

rtood. &. 105 eL If) of the Tran«re . tIf h 

Art (IT of ISS’) dee* not apply » “ s<1%r r)f 
look place before the Act. ^ ,,o f flaw'd 

v Jot ErteXna Hooker)** 7 £ 
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TENURE— concluded. 

Haki Nath Kabhahab r. IUj ^“^2 

KAB * • • 

Nabb Mondot r. Cnoura Muebiok, Calc-> 898 

3 - Mokurari tenure— It 

ssssrs \ss^sss^sr. 

JIONEE DASSEE • . p-i 

, . surburakari tenure in Cut 

4 ~ ® ,„ m :„d ar —The alienation of 

tack — Consent of - ^ -g nQ ». practicable 

aurbnraUn tenure i - ndar _ Dooejodhuk 

without the consent of the zaunnoa ^ 322 

Tlnss e Choota Date - 

- ’ Baiyatwari tenure— Consent of 

5. ' 7% Tj —Ouatre — Whether a trans- 

.jmindar or ialukhdar. Q effected without the 
f« of a raiyatwantaure a8 the case 

C0 Vht he°the immediate successor in estate. SnrBE -‘ 
might he, tue ™ui achabjee 


5.- -^rr-O^rV-Wheth^a tons'- 

zamindar or ialukhdar. Q efiected without the 
f« of a raiyatwantenure a8 the case 

C °Vhthe°the immediate successor in estate. Shibes- 
m toBll O JIOTHOOBASATH ACHABJEE 

BW [13W.R, P. C., 18: 13 Moore s I. A., 270 

ipjgHM OE YE AES. 

See Ekgusii .,216 

rebating to .11. * 

TEER11 OR I AIi JURISDICTION. 

______ Effect of Cession on— 

See CESSION or 367 

INDIA . • L f L . E., 3 I. A., 102 

L 10 Bom., 37 

OTBBHOBIAX. Liw EKITISH 

INDIA. 

TsTature of territorial law— 

- -rrrj^f territorial law of British Into 

English lax. English law. SeobetarT or 

territory, transfer of- 

- District of Kanara -— W $ }' 

— I- of x* T’ici*-, c. 105 — Indian 

rid., e. So . 2 § 3 r , c . 67 .— The power 

Councils Aft, 24 4 ,.*^ £ to alter the distn- 
given by 16 A n „ t k 0 presidencies, wa3 

butioa of territoncs^amon^. P. n 

■vested by 21 A - e oracr o£ «sth 0 f 

of State ^^rtiiCanara was annexed, the new 

February 186 - hortu ^ effect from such 

arrangement of term y _ of Ind5a in Council 
date as the Gov«n p0 - mt for the purposes of 

should by proclamatio PP reference 

the Councils functions of the Legis- 

solelv to the ^ust tut.ou a to a ff ect in any 

lath c Councils, and does no. P 1 of Govern- 

satsasas. - ,««. - *>» =”“• 


TERRITORY, TRANSFER OF concluded. 
diction and authority of the Courts of Justice, 
the annexation of those purposes being made by 
the Secretary of State, and_ not bang qualified 
or controlled by the proviso in s. 47 of 24 
t 05 Viet., c 67 , which cannot be construed as a 
substantive enactment, or as qualify tag °r restraimng 
the power vested in the Secretory of Steto Reg. 

VrANHATSvAin . 2 Bom., 112 : 2nd Ed., 106 

TESTATOR 

See Hindij Law — W m. 

. See Mahohedan Law— Wire. 

See Cases hndeb IVied. 

Acknowledgment of signature 


by- 


See Wm— A ttestation.' _ 

[I. L. R, 1 Bom., 547 

— Creditor of— 

See Probate -Opposition to, and Revo- 
cation op, Gbant.^ K j a Ca{c > 20S 

L Jj. R, 6 Calc., 429, 400 
I. L. R, 10 Calc.;19, 413 
E. R, 10 L A., 80 
I. E. R., 18 Calc., 48 
ILR,17 Mad., 378 

Debts of Hindu- 

s'* Vendor and «^ 97 

• Power of — 


See Cases under Hindu Law— VT rst.- 
Poweb op Disposition. 

See Yahohedan Law — W m,. 


— Signature of— 

See Cases under Wide— Execution. 

thakbust AWARD. 

See Act XIII OP 1S4S. - 

[ 2B.D.R.,P.C.,111:12W.R, P.C.6 


THEFT. 


^ CiTTIX 22* Calc., 139 

See Charge— Altkeatios on Akend- 

“ ° ? CnA Ti! L. R, 17 Bom., 389 
J. D. R-, 27 Calc., 660, 990 

See Pabtnershtp Peopertt. 

[13 B. L. R, S07, 303 note, 310 noto 

2S9 

See CASE3 under Stoeen Psopertt. 
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THEFT — continued 

committed outside jurisdiction 

S ft 4 SBS 0 XDIB J CBI'DICriO* Of CEIltt 
5 »i, Coras Officers comwittkd 
O su PABTlt IN ONE IJHTMCT— ' ItECTIT. 
ivo ■iioirt Peoiebtt 
s*f Cases ojrnis Jubisdictioe of Cm 

MIVAL Cockt- OfTSKCZS COMVITTED 
OSLT PAETIT IT OTIC ftHBCt— liWI 

Damages for— 

bn JIiedu Lw— J oint Tahiti— Saib 
of Joist timiT Peofeett it Ex*- 
coiiot op Eecbie, etc 

tl la. It ( 24 Calc , €72 


THEFT — continued 

there wai no evidence of nth Uktog IhU ttut ft* 
conviction vie had Atostwocs C Mnd„ Ap., oi 

8 rup »f 

property ly re porcerc-Theft of |obtp»P«tJ 

may be cwnmitted by a ct- parcener If be t»to « 
from joint io.wu.on and convert. »ocb l*****®" 

l ;;:.Tiv 1 '. p "‘" OT . “TiToi*. %> 


dt. 


Suspicion of- 

Su To but Apr 


6* 73 


'jiocifinm n property ty oirner - 
ir theft under the Penal Code is Hire* 


’ (I L It , 16 Bom , 220 
!.«_.■ — Penal Code s 378 — Definition 

of thejt - A. to nt at constitutes tbi ft «• defined in 
tbs Pinal Code Queer i Hadasfe 

[3W It , Cr , 2 

2 Homy property 

and lexer <ry it —The moving by the »ame act winch 
effects the teicrai re may ronititnte a theft. Atott 
woes . 6 Mad . Ap , 38 

3 1 emocal of pro- 

perty ay at rut «n»A of oil enable jarchutr Hereof 
— Apparent title or eoloyr of right to properly — 
To constitute theft it ia sufficient If property Is 
removed against I is »ub from the mat xly of a 
penen who ha* an apparent title or even a colour of 

Capoi 

**v E . 

E IbB.0Eom.135 
- Oiai ay ap right 
iff — A conviction 
Nepal if the owner 
is given up all property in and all possession of the 
subject of the allege.] theft Aso-vyiiors 

[4 Mad, Ap , 30 

e ~ -j— Malang owo, 

«iti property IdWW/y panel, ed -The making 
away with proper! i of which a pereon hat been put 
’? by superior authon*y is not 

theft, b t criminal breach of trust Qcirv r 
Burner Chutu.* 1 W R . Cr, 2 

, 6 ; 1 Unexplained pos- 

«»«*iom of nee— Mtamny ofeorpy, delut, — Where 
a prt inner wai fotfnd m pots.ii on of nee not 
hrashed , n the usual W „d having no 

Ll * "" be failed to account latisfactorily 
hw powess'oo of the r.c eXi/eto he ccnld not ' 

22£*J*A* •««**! ™£.l t_. 

g • 7 Mad, Ap, 10 

Om.iaon 7f tt^yatiZ^fZdnT £| W 

Victcd of then m toPoiu ^™L pri80nt L"*\ ron 


g . — — — - 4 0im<et*/ 

the ft- Reeel nny stolen property -Joint 
jjindn family —A Hindu, intending to afparsU 
himself fn-m bis family emigrated to i'emtnraM * 
coolie After an aba nee of thirty year*, be r.tnrofd 
tobu family, bringing with him money and eiber 
mnre.lle property which he bad » 

Demerara ly manual labour a. a coolie »« 
retnrn to In* family, he lived to eomraeueat ty wrtb 
it but be Oi l rot treat inch property a* i«»£ *“”7 
property, tut aa to* own property Hfl* 

property wa. hi. role property, and hu brother was 

not a joint owner of U, and eonti properly be ■ 
victcd of theft in respect of it 

,h. ...i™ rw-OJ 

10 — Ditpnlt at la pot 

eentonoflml—Soni fde lehr/ at to title— Cat 
t,ny and tarrying oray trope totra ly an tier— 
root, eoa.tiM.ny theft -V, than, it latent ; £- 
Cede of Criminal Trend tra (del V of 1533, 
,, 42.1 and «■■>— An accused perron alleged »»' 
claimed that certain paddy wa. grown open his !«• 
and that he cat and remoecd it aa a matter of ru« 
an 1 in an ass( rtion of a bond fde claim to the land. 
It was admitted bv the romp's! nan t, who also rtlimro 
the paddy and the land, tl at there had been » ton»i*J7 
dispute between hu ton llord and the landlord Of th 
accused The accrued wa* eonrictcd in a ■"■““J 
tnal of Ihe theft erf the paddy la anappu«M'"« 
for reel* Cl and to set aside the connction.—iiem 
per Pare err J declining to interfere that 1 
complaiuant s bargnJsrs had grown the crops 
found and nercrthelcM the accused cal and earn 
them off there tould be no l and file belief that he 
was entitled to do so, to justify hi* action in rtZ*™ 
to the complainant. W ith the fact foand that pos- 
ses on waa w ith the complainant by tho S rowl "f * 
him of tb» crops cut by the accused, tbs accused •» 
without justification in thus taking the law into n 
hand, even if he was entitle i to bold the land*, be- 
cause he was not in actual possession of them 
Stktevs J —The findines of the lower Court t*i« 
a. a whole amrnnted to a finding that the accerol 
acted Lid f dee, and the mere fart that bebroagbt 
some witnesses to speak to to. long jmmmb 
land and the cultivation of the crepe by h.m, co 
not be taken a. showing that a bond fde AjtpoUV 
to title mated between the compUnm' at andbims 
To constitute theft. It is rofhcicnt if prop* 1 " 
removed against his wish from the eo * t, ~{ . 

person who baa an apparent title or even a 
right to aach property In the present case »ae 



( 0117 ) 


DIGEST OF CASES. 


( 9118 ) 


THEFT — continued. 

compliiiDnnt bail mi apparent title as tenant of the 
land, together with long possession, and lie had on 
the stiength of tlmt apparent title and long possession 
raised the crops which the accused removed. The 
application should he dismissed. Queen-Empress v. 
Gangaram San'ram, 1. L. 1'.. 0 Earn., 135, referred 
to.' Per Staniet, J-, contra. — Tlmt the evidence 
as well for the prosecution as for the defence conclu- 
sively established that there was a bond fide dispute 
as to the title to the land upon which the paddy was 
sown. Once this was shown, the criminal charge 
fniled. The fact, if it be the fact, that the paddy 
was sown by the complainant, would not give him the 
property in the crop, if it were sown on the laud of 
the accused. If the land was the laud of the accused, 
it was an act of trespass on the part of the complain- 
ant to sow it with paddy, and the complainant had no 
right to complain if the accused resented his act of 
aggression by cutting and removing the crop. A 
dishonest intent is a necessary ingredient in the 
offence of theft. No such intention has been found 
on tho part of the accused. The conviction and 
sentence should be set aside Pandita alias Rah- 
matueea Pkamanik r. ItAnrurir.A. Akundo 

[I.L.H.,27 Calc., 501 
4 C. W. M., 480 

pi, . Cutting and remov- 

ing crops under claim not to the crop, but to the 
land rji u Inch it i ras grown— Charge, Framing of — 
Penal Code, ss. 143, 379.— The accused in a body cut 
and took away certain paddy found by the Court to 
have been sown by tiie complainant. At the trial 
they i llcgcd that the land on which the paddy was 
grown was theirs, and that the crop was sown by one | 
of tlicir tenants, and not by tbc complainant. A suit 
by the complainants landlord against some of tho 
accused was then pending in a Civil Court. Held 
that whatever might be tho legal claim of the accused 
in respect of the land on which the paddy was sown, 
as the} had nev er claimed tho crop as belonging to 
them, "they did not act in good faith believing the j 
crop to be their own property, and were thoreforo 
guilty of tho offences uuder ss. 143 and 379. Abdool 
Biswas v. Kludge Slondnl, 3 C. It'. N , 333, distin- 
guished. J ao at Chandea Ror v. Rakiiaj. Chande a 
Rot 4 C. W. NT., 190 

12. Mahotnedan married 

woman — Husband and wife — Taking properly of 
husband — A Maliomedaii married woman mav be 
convicted of theft, or abetment of theft, in respect of 
the property of her husband Reg. t. Khatabai 

[0 Bom., Cr., 9 

13. ——— Hindu woman re- 

moving struihan Jrom possession of her husband . — 

A Hindu woman vvbo removes from tho possession of 
her husband, and w itliont his consent, her palla or 
stridhan, cannot be corn icted of theft, nor can any 
person who joins her in removing it be convicted of 
that offence. Keg, v . Natii a Kadtan 

[8 Bom., Cr., 11 

14. — Removal bg a wife 

of her husband’s property left in her custody . — 
There is no presumption of law that a wifo and 


THEFT — continued. 

husband constitute one person in India for the pur- 
poses of criminal law. If the wife, removing her 
husband’s property from his house, does so with 
dishonest intention, she is guilty of theft. Queen- 
Ehpeess d. Bptchi . I. Ii. K., 17 Mad , 401 

15. — - — — — Removal of family 

jewels ly wife and persons coming to commit adul- 
tery with her. — Two persons were committed for trial, 
the first pris mer for adultery, enticing away a married 
woman, and theft, and the second prisoner for abet- 
ment of the enticing away and theft. The first pri- 
soner was acquitted of the charges of adultery and 
enticing away. The case for the prosecution was 
that the proscentor’s wife left her husband’s house in 
company with the first prisoner, and Hint previous to 
her departure she, by means of false keys supplied to 
her by the second prisoner, opened the room where 
tho family jewels aud money were kept and removed 
them. 'The jewels were deposited with the second 
prisoner for safe custody. Part of the money was 
handed to the first prisoner. Held that, notwith- 
standing the acquittal, the prisoners were not entitled 
to be discharged without trial on tlic charge of theft. 
Anonymous . . . 5 Mad., Ap, 23 

10. — - — - - and s. 114 — For- 

cible carrying of crop— Want of consent of owner. 
— Where a Court finds that parties came with a 
number of armed men, and carried ofT a crop, tho 
finding nmonnts to that of a forcible carrying off 
without the consent of the owner. Ev cn if they "took 
no pait in the actual taking, they must, with refer- 
ence fo s. 114, Penal Code, be considered guilty of 
the substantive offence under s. 37S. Queen r. bnin 
Chun-dee Musme . . 8 W. R., Cr., 59 

17. — Itemoial of crop 

under attachment — Dishonest intention — Madras 
Pent Pecotery Act, s. 8— Notice of distraint . — 
Certain crops which had been distrained for arrears 
of revenue were liarrested and remov ed by the owners 
and occnpiersof tbelnml, who were thereupon charged 
with theft. The accused were not the delimiters, the 
demand hav ing been made upon certain other persons 
in whose names the pottibs stood as tho registered 
'proprietors. The accused were acquitted. Held 
that the acquittal was wrong in tho absence of a 
finding whether or not the accused were aware of the 
distraint, and dishonestly removed the .crops with 
such knowledge, on the gronnd that, under s 8 of the 
Madras Rent Recovery Act, they were entitled to 
notice of the distraint which had not boon serv od on 
them. QuEEN-tvipBESS o. Bajiasajti 

[I. Xi. R, 16 Mad., 364 

18. Person acting 

under ill-founded claim of right . — A poison acting 
under a claim of right (however ill-founded sncli 
claim may be) is not guilty of theft by asserting it. 
Queen r. Ram Chunk Sinoh 7 W. R., Cr., 57 

18.— Removing a thing 

with the object oj causing trouble to the owner— 
Wrongful loss, — The accused, who was charged by 
his roaster with having committed theft of a box, 
stated that ho had removed the box and left it con- 
cealed in tho cowshed to give a lesson to his master. 
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THEFT — continued, 

28. Assertion of right 

ly accused — Defence to charge of theft . — A bare 
assertion by an accused charged with committing 
theft of a proprietary right in the alleged stolen pro- 
perty is no reason for a Magistrate to refuse to enter- 
tain a charge of theft. Queen o. KaxichARAn 
Misser . . . . 7 B. Ii. E.j Ap., 55 

S. C. Runkoo Singh r. Kaxi Churn Misser 

[16 W. R., Cr., 18 

See KitEXTEB Nath Butt r. Indbo Jaxia 

[18 W. R., Cr., 78 

Hums Ciiundba Dab r. Boxai Audhicaree 

[18 W. R., Cr., 75 

27. Plunder of crops — 

Assertion of right to crops . — The mere assertion of ft 
fair claim of property or right, or ilie mere existence 
of a doubt as to right, is not sufficient to justify an 
acquittal in a case of plunder of crops. The claim 
to the property must be proved by evidence to be 
fair and good. Nassib Chowdrt r. Kakkoo Crtovv- 
mr be . ... 25 W. 22 , Cr., 47 

28. and s. 442 — 

Boat — Moveable property . — A boat may be the sub- 
ject of theft. Although, under s. 442 of the Penal 
Code, it is for certain purposes classed with houses, it 
does not cease to be moveable property under s. 378. 
Queen c. Mbhae Dowaxia . 16 W. R., Cr., 63 

29. Intention to con- 

cert tohis own use, Want of — Temporary use. — When 
an accused charged with murder was alleged to have 
taken a boat from a place where it had been secured 
by its owner, and after proceeding some distance iu 
it had abandoned it. and when he was charged with 
the theft of the boat, — Held that the charge was un- 
sustainable, inasmuch as it was evidently not his in- 
tention to convert it to his own nse, and make it per- 
manently hjs own property, but merely to make uso 
of it for the purpose of aiding him in escaping. 
Ann Shirdar c. Quebn-Emprbss 

[I. Ii. R., H Calc., 635 

30. Property removed 

with criminal intent, but with consent of oimer — A 
sought the aid of B with the intention of committing 
a theft of the property of -B’s master. P with the 
knowledge and consent of his master, and for the 
purpose of procuring A’s punishment, aided A in 
carrying out his object. On the prosecution of A for 
theft, — Held that, ns the property removed was so 
taken with the knowledge of the owner, the offence 
of theft had not been committed. Evvpbess r. Tbot- 

XUKHONATH CnOWDHRT 

[T. X.. R , 4 Cale., 366: 3C.1.E, 525 

3L — P osse ssionof 

wood ly forest inspector — Removal of wood without 
payment of fees.— Possession of wood by a forest 
inspector, who is a servant of Government, is posses- 
sion of the Government itself ; and a dishonest removal 
of it, without payment of the necessary fees, from his 
possession, albeit with his actual consent, constitutes 
theft within the meaning of s. 378 of the Penal Code, 
if that consent was unauthorized or fraudulent. Keo. 

v. Hanmanta . • 1. Ii. R-, 1 Bom., 610 


THEFT — continued. 

32. Movealle property. 

— A dug np and immediately carried away without 
any authority or right several cart-loads of earth, 
part of unaBscssed lands of a v illage. Held that A was 
not guilty of theft. Queen- Empress t>. Kotatxa 

[I. Ii. R., 10 Mad., 255 

33. Earth — Moveahle 

property.— Earth, that is, soil, and all the component 
parts of the soil, inclusive of stones and minerals, 
when severed from the earth or land to which it was 
attached, is moveable property capable of being the 
subject of theft. Whoever dishonestly severs such 
earth from the earth commits theft. Where a person 
dishonestly carried away 100 cart-loads of earth from 
the complainant’s land, — Held that he was guilty of 
theft. Queen-Empress v. Kotayya, I. L. Ji., 10 Mad., 
255, dissented from. Queen-Empress c. &hiybau 

[L Ii. R„ 15 Bom., 702 

34. and s. 95 — 

Valueless produce — Property almost valueless . — 
Conviction and sentence by a Magistrate res ersed, ns 
the act of which tho accused was convicted — taking 
pods (almost valueless) from a tree standing upon 
Government waste ground — came within tho meaning 
of s. 35 of the Penal Code, and did not therefore 
amount to theft. Reg. n. Kasvta bin Ratji 

[5 Bom., Cr., 35 
36. Retaining posses- 

sion of nets of poachers.— The prisoner, ncting hand 
fide in tho interests of his employers nud finding a 
patty of fishermen poaching on his master’s fisheries, 
took charge of the nets, and retained possession of them, 
pending the orders of his employers Held that the 
prisoner was not gnilty of theft QrEEN r. Nobin 
Ciiunxeb IIoxdab . . 6 W. K,, Cr., 78 

36. Tahng fish in 

navigalle river. — The taking fish in that portion of 
a navigable river over which a right of jnlkur exists 
in another person does not fall within s 378 of the 
Penal Code. Hubi Moti Moddook v Dbnonath 
Maxo . , . 19 W. R., Cr., 47 

BnuisuN Pap. in r. Denonath Banebjee 

[20 W. K., Cr., 15 

37. Taking fish from 

creek. --The wrongful taking of fish from a creek 
is not theft. Queen r. Bbyu Potiiadu 

[X L. R-. 5 Mad., 390 

38. *_ and b. 447— 

Fishery — Fishing «n tank connected with a running 
stream — Criminal trespass. — Accused were charged 
with having taken fish from a tank belonging to the 
complainant, aud convicted of theft and criminal tres- 
pass under ss. 379 and 41 7, of the Penal Code. It 
was found that the t3nk in question was not enclosed 
on all sides, and was dependent on the ov erfiow of a 
neighbouring channel which was connected with 
flowing streams for its supply of fish ; that the fish 
were not reared and preserv ed in the tank, and that 
the occurrence complained of took place at a time 
when the floods were high aud the tank was connected 
with the streams, so that the fish could leave it at 
pleasure. Held that the fish were ferce naturae and 
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THTF-T-wMe-f. 

Mr to «**<**. Pnte the rfVm of theft in n l/iiililiit? 

1« tint ih>* j <r petty »1 i“ Id V nrdtf ihapD'e 1 *o j « f 
ft.' tvlHic.-' ! 5* r<>* nr '■»*•» vj to tdow twlanful 
r-trViN' into the IHhhrg Ccm r. I*sjurr 
FrfiMjM. . . . 21 V.R., Cr.,49 

•IS - nntl b 409 — 

f‘< *n # n‘‘ f rt friifi fr<i'r>$ Jr n frat? vn(fert/e*r 
e,— 1 1< f! ij re" «’i' l<-« <f prop, r!y from th** 

1 t.«- t i -> v*n > wplru rd to it’r.nl U pnniihi' lc 
srnLr t tV-9 vi! r-t t P 0. IVisKVV <trn?r r. 
7's't t'jr.vr it st' v . . 3 IV. R , Cr., 29 

49 . H 081 -- l'fe/1 I y eerern* 

— 7/ * * .- ' ■ t r <1*1 - A l,ir<4 h-itsi-m t’o s no* von** 
T*itt ~<\ shi *!< *'r<; -i of n tliil o- « rvar.t m.dir * SM 
o c tl i P*i si Co 1 ' Theft l*j sorli i pmo-i < n ft trsl 
\ U ■* 1'iUr f. ?**(.’. Qcn.\ r. Hit.' O il 

Mt-jis . . . 817. R,Cr., 32 

00 c< t. 381, 400 

r*r [P nems* i'r **?• r, * l J* , / Itf't-h </ 

i t r • 1 . ’ll “ | r>*o*n rs fir* i h-.rgtd «Hi hi'ht.rS'toliti 
it ** •! ; of ■w* ><y ‘tin: np i*s s b x vsd i lien! iti the 
poKc* t -**tiry f ■ lit'* rgx mtrwlich th*\, i« Lir- 
t wdvir***, > r<~ pi -.ml r*i guard Held tint tile 
of-.r/o » ! > oW ha'* ho*** ti a*!*' Jim 1 * f a Oil of tlto j 
Penal Co4.> {tlitlt ’tj •■r'itti*. it jerem'o'i of pr>- i 
j J, art! i o' under **. 5< v i (erir.i nil 5 rrarii of trn*f ! 
. \ r* *il * is riant,*. Qmt* r. Jr *r.i eeath M.vhi j 

[tl IV. R„ Cr.. 05 j 

Gl. - r>, 401 — J't 1 vtgivn in a , 

ran** if t-irs'nt ntJttr <jVtf fir ft' jinr/asr of | 
f i w t tin ilbj ft f mi/h»i* If tft — } nilrrcf f/ l it! 
C/ tr"‘frr - f't-iiinu? ,i, ( fj of 1^7 J/, r 14 a-d j 
*t. ft at nt-iK/io! ft/ Art 111 of j 

<■! su* 1 !' «f tb v ft*"cn«'<! to* Hi*jr n fact n> inuo in ( 
th.' i iTi it t <f ht lr*'i ing to n jrn a of junons 
r****. -‘tdl fr* ti f jmrj m of hil iti:.-13 % ro- unit line 
tin ft, p-uii*.' alili Vi th v f .jul if the Iiolian Peril 
Co sir. rt iilmn* of out clt mieltr or rijutaton of { 
llit siumfil is i i-ilmiftiiilo for tlir pur|io*e of ! 
jrtiii*^ tin votmi i'-i n of tint olfcnee Iv lit r* it j 
Teas p*o'n! tint rtrtiw perron** turi fuinil to_* thu r 
nt sotm* I’isfum from tluir Ii tire?, tint they wire all j 
iiftin'it'ly roiiruotftl vithoie nn thu ti;! ntro in the j 
Inhit of ' iritiii” Tmlisto r *(tlHr, tint toe of thim nos ■ 
n’Tittfil it tin* act of pirtin - a jochtt, ntul tint 
ii hrn they 'v* re nrrestrtl ut-mj of them pai e fnl-r 
nimies tin! f;vl“e athlrteits.— HtfJ lhej coaltl not be 
crmicti-tl «mlcr s. *!01 of the Penal Colo, there bcinir 
no proof that tiny belo ipetl to it pn *r of persons 
ns'ochtcil for tlie pnrj'ose of hnbitnnlly lommiltin}; 
theft. JIamccka Pa hi c Qtrrrv-Il'triintis 

[I. I,. I?., 27 Calc., 139 

Dwakka llrMA r Eumrss . 4 C. IV. K., 67 
THBKADAR. 

1. _ Meaning of term.— Tho term 

“thetnilnr ’* is properly applicable to hereditary cnlti- 
vntore onlv "htn they have also a tliota or lease of a 
share in, or the nholo of, the profits of an estate. 
IUij Katii r, llwii r . . 2 IT. W., 411 


THEICADAB — cmclu led. 

2. Made of creation of 

ihel adnr't intff<!~T.fl'er! of 'arceptinq t?,el„.—A 
thtUdar is erdhunU a ]wrfon who holds a thcU or 
lew of the nhole of it ramip.dir’s interest in a 
village. Him* is nothing in the Inn* nhieh renders 
a "T*.*5ng v m*ary to the erntion nf such an inter- 
est. It is tot to he infrtnd from the mere circmii- 
stitiee tint pm ns nreeptid a the} a tbit they fore- 
went tluir liisting right. I.rni-A Dura r, Bnuo* 
"CUT .... . 3 K. IV., 39 

THO MB IMPRESSIONS 

hVe E\ nir.M'r— Cnnn.vAr, Casss— I nnia 
Imt-iii s*io:;s . . 1C. W.N,33 

TICKET. 

Refusal to produce— 

See It ATT," At S ACT, 1871,5.2 

[I. L. E„ 1 Bom,, 25 

AVe Ii uo’.tai s Acr, 1879, rs 17, 31. 

[I. I*. R., 1 Cnlc., 192 

TIMBER. 

- Rlglvt to— 

See Ct i-To" — Ki ipeact or Crsroir. 

[0 IV. P„, 07 

Set Trrrs . . 1. 1* R., 24 Bom., 31 

TIME EARGAIN. 

See Rriiir.vcr— Paeoe 1A inr.'-cr— Vai.y. 

IN *1 OB CONTItAMOTlM* Wuittek IK- 

sTiiUAUMs . 1. 1/ R., 0 Calc., 791 


1. Brim Acr ami Pi oof or Title , 9120 
(n) OlMBAIil . . . .9129 

(i) Lom; Possfsciok . . . 9137 

2 SliscrLEAM ocs Casts . . .9140 

See Cura Lands , •> B. I*. R., P. C., 4 
[12 Mooro’s I. A., 138 
17 W. R., 78 

See Ca«i s t-.ndek Caat'is to Attached 
I’ ltori utv. 

■See Casts it.yjiki: Omjs or Peoof — P os* 
SESSION AM) PlIOOF OF Titee. 

See Cast’s, T iNDin Possession— Evidhsok 
of Titee. 

See Cases ttNorn Possession- — Suits for 
Possfssion— Proof of PAhticueae 
Titee. 

See Cases undfr Resistance or Oe- 

BTEFCrtON TO ExrCUTION OF DeCUCE. 
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TJXLXi— rwtiMftf. 

Set Cam rs»** Sam nr Eiictmo* ot 
Dxcbis— Pctchaum, Tm* o*. 

See Cutavnn \ **dor asj> Proem*** 
Tm* — 

. Acknowledgment of 

Set tins nmti LnmiTios Act. 1S77. 

I 19 (1871, art 143) — Ac*sosn*DO- 
uzsr ot ©ins* Eights 

Approval of, by Solicitor. 

S f e Vodok asd PcrchaI**— C onn* 
nos o» TaJtxsm. 

[X 1* B-,17 Calc-, 

Decision of He venue Court a* 

See Cat** nrosa E*s Jcwcata— C oR- 
tbttst Court -Esvsst* Coro*. 

■ - Declaration of suit for— 

See Declarator! Decree, Sm »oa— 
Declakatio v 0» Tot* 

Set Cuss m» Oscs o 
RATIOS ot Titii 

Denial of— . 

See Cuts csoer Ejtotto— D istu. ot 
Tot* 

Set Lasdlord AsoTtSASi— EiicnirsT— 
Xcmc* to Quit 


lyTLE — e»»<i'««ri. 

1 - Question of- 


>? Proot— Dzcla- 


il.Xi.IU. 12 Bonn, 8 
i„407,4Un- 


mui, note, 416 note 
I.Ia.H, 17 Bom, 631 
HD. XU. 18 Bonn, 110 
I L.E,17 AH, 45 
LLH.20 Bom, 760 
XX. IX, 24 Bom.. 426 1 
Set CaSIS rSDER Lasbloed A S3 
Po ATIITTRI — D CSIAL — Tnt*. 

Evidence of— . 

Set Cuts ESDI* POaSZESIOT— E tIDEKCI | 
or Tmi. 

Extinction, of— 

Set Clin csuzr Luotatios Act, 1877. 

I 28 

See £msi)nimjT or Tnn,, 

[XX.n.,lB<m, 01,208 
Notice of— 

Sit Casta rajnYnMs asd Ptrchazrr 


Proof of- 

Sf Oscs ot . 
P»oo» or Tirrt 


Pboot— P oasiisros ast> 

vsbsr Posszssios — Erntsci 

®**> *» vsn*» Posszssios— E tb>*scr 
OT Tim. 


• ' rLD.H-,3 AU.63 

l£k.i8& 

ItRlisA&S 

*" {Ti^BSla-Sg 

Set Cash rsnta Eztoal Erst Act, IK • 

a. 102. 

A,rB*,OAr.T,SAS C TA« ; .-l«^ 

LX*. H-, 14 Cale^w* 

”£S£T»Si.S 

Stt Crrttti cat r " i a 2“5c5£K 

*» U &Xw>, 

f “ a »,=.«' 

Sr* JrasBicno, or Ct.i* Cor.T-R tr 

*” E * T *"* S tTi! £lS AB. 5M 

Stt Jraisn'icn os ot ERVesrsCoY** 
Eoirair EianAnoss ass 

[X X 8- 1 Bom, c “ 
See JrRismcnos ox Rzrzsrs C ocW ~" 

ILABRAA ERGVtATIOSS ATO aCT» 

tirfeSSS;® 

See Juris memos ot Ertescr 
X -W. P. Erst ash E*t*«* 

[W IX, 1884, Act 

2 Agra, R* r ?S 
I D.XU.9 Cals. 035 

** L «” BS CT ^SS*aiSi*, »« 

S.r Posszssios, 

Court as to-Dkuior ot Hao!**** 

&» EZSBTASCR OR OBSTBCCTCOS 1 
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TITLE-confinned. 

See Cases under Ee3 Judicata— Coh- 

TETENT COURT— REVENUE COtTEXS. 

< See Cases under Res Judicata— Coji- 

TF.TENT COURT— SMALL CAUSE COUBT 

Cases. 

See Cases under Small Cause ' Court, 
SIorussiL— J urisdiction— Title, Ques- 
tions or. 

See Cases under Small Cause Coubt, 
Presidency Town's— Jurisdiction — 
Immoveable Pbopebtt. 

See Cases under Special ob Second Ap- 
peal — Small Cause Coubt Suns — 
Title, Question or. 

Slander of— 

See Declaratory Decree, Suit toe — 
Declaration or Title. 

[X L. B„ 1 Mad., 85 

"Warranty of — 

See Sale in Execution or Decree— 
Purchasers, Title or— G enerally. 

[4 Bom., A. C., Ill 
8 Bom., A. C., 258 
12 W. B„ 41 
I. Hi. B., 2 AIL, 108, 828 

See Cases undeb Vendor and Purchaser. 

1 EVIDENCE AND PBOOP OP TITLE. 

(a) Generally. 

L - Evidence of title - Oral eci- 

dence.— Where the Principal Sudder Ameeu, reversing 
the decision of the Munsif, dismissed a claim to the 
possession of certain land, on the ground that "mere 
oral evidence unsupported by any documentary evi- 
dence wns not admissible to establish a man’s title 
to landed property,” the High Court on appeal 
reversed his decision, and held that oral evidence, if 
believed, may be as good for proving a man’s title as 
documentary evidence. Durban Pakeeb r. Nobis- 
CHANDRA jUAZUMDAR 

[1 B. Ii. B., S. TL, 10 : 10 W, H., 217 

2 . Documentary evi- 

dence in India. — The presumption in favour of the 
genuineness of documents offered in evidence in India 
is very Meat, but it must not be beld that the pre- 
sumption is in favour of forgery, and "hen along 
series of documents is produced showing a reasonable 
origin of title nearly a century ago, a regular de- 
duction of that title and a possession consistent with 
it, confirmed by tbe fact of such possession existing 
at tbe time of the commencement of the respon- 
dents’ title by purchase in 1833, the evi- 
dence of extrinsic improbability should be very 
strong indeed to counterbalance the weight of such 
testimony. Vise c. Bhoobun Eoxee Didia 

[3 W. B-, P. C., 5 : 10 Moore’s I. A., 185 

3, — Pottah granted by 

Collector.— A pottah of land in Calcutta granted by 


TITLE — continued . 

1. EVIDENCE AND PROOF OP TITLE 

' — continued. 

the Collector is not a muniment of title, but only evi- 
dence of a holding according to a local and fiscal 
regnlation. Pbeemax v. Faiblie 

[1 Moore’s X. A., SOS 

4. — Forged documents. 

— If a party pnt in evidence in support of his title 
documents proved to be forged, bnt the other evidence 
adduced by him is not impeached, the Court, in re- 
jecting the forged documents, "-ill take the unim- 
peached evidence into consideration, and, if satisfied, 
adjudicate thereon. Sevyaji Vijaya Raghunadha 
Valoji Kbistnan Gopalar r. Chinna Nayana 
Chet ti ... 15 Moore’s I. A., 15 1 

5. Suit for posses- 

sion . — In a suit to recover possession of land which 
both the plaintiff and defendant claimed to 2m e re- 
claimed from jnngle and to have possessed many 
years, and for which each claimed to have obtained a 
pottah from Government, tbe mere fact that the land 
was included in plaintiff’s pottah was held to be in- 
sufficient, without going into the facts to ascertain 
possession, to entitle him to a decree. Golam Reza 
Chowdhby v. Chandoo Meah Lushkur 

[15 W. R., 45 

6. — - Possession — Pre- 

sumption . — The ordinary presumption that possession 
goes with the title would be of no ax-ail in the pre- 
sence of clear evidence to the contrary; hut where 
there is strong evidence of possession on one side 
opposed by evidence apparently strong also on the 
other side, the Privy Council held that in estimating 
the weight due to the evidence on both sides, the pre- 
sumption might, under the circumstances of the 
case, be regarded, and that with the aid of it there is 
stronger probability that the case of the side that had 
possession was true than that of the party out of 
possession. Run-jest Ram Panday r, Goberdeun 
Bam Panday . . 20 W. B., P. C., 25 

7. Possession — 

Limitation Act (XT oflS77 '), arts. 143, 144 — Con- 
flicting evidence of possession — Presumption of 
title . — Where two adverse parties are each trying to 
make out a possession of twelve years, and the 
evidence is conflicting and not conclusive on either 

- side, — Seld that the presumption that possession ‘ 
goes with the title must prevail. Dhabm Singh 
r. Hub Peeshad Singh . I. L. B., 12 Calc., 38 

8. — — . It is only when 

the evidence of possession is strong on both sides 
and apparently equally balanced that tbe presump- 
tion that possession goes with title should prevail The 
principle does Dot apply when the evidence of posses- 
sion is equally- unworthy of reliance on both sides. 
Dharm Single v. Mttrpershad Singh, I. L. E„ IS 
Calc., 3S, explained. Thakur Singh r. Bhogeraj 
Singh . . I. L. B., 27 Calc., 25 

9. Possession, Pre- 

sumption of — Waste lands — In disputes as to the 
right to the possession of jnngle lands, it is only 
in cases where neither party has exercised any 
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TITLE— eoxlt**ti 

1 El IDESCE AND PROOF OF TITLE 

— coal utltd 


TITLE— milnwi 

L E\ JDF'iCF AND PROOF 07 TITLE 


w t* of owntnbp over the Lad* In queth-m tlixt ws» > complete finfcny In f*»«wr of £***■£ 
the Court ray rain to evidence rf title, and pro* j! 1 'V’l'Vw! n'T^efnllv dmiedbiatr 


>»•**»■ ^Ibcle, 4ai s^«^rr™r rjsw.fc® 

aron-PrtttuiM of tille-deedi and' /eretpU for Trident of po.ress.ws -In * Jj£* 

rtnt —In a cose involving the alternative rjuestioo of evidence of pUintifT* pooieMion prior to th 

fact whether certain Und belong to K or C, netlh.T mary award under ( 15 Aft Ut « * ' " rf 

the one nor the other of the opp ute party vent army which he wa» dispoaaeased. may be c,«t 

to state who bu opponent was and the tP6timon of ’ his title, and must be considered. Un* 
the witnesses on th a pmnt bone doubtful, Slid ImtrrrACHittJ** r. Doowo Unrw smw 
that it, who was in possemon of the title-deed* and 1 

of the receipt* of rent ought to auccred unless there . „ ... poneii ion— F n 

wss something on the retonl to countervail «neh , io . Voeei/lc Belief .fef.JWs* 

strong evidence Koba Bc«H Kbaw . Cnos ' fn7^.tfor irosseAfou. where the , Until I pof 

C 19 y *- 182 that ha had been In poweuioo of theUndiwdf 

1L 'mil for declarn* , pa U ( «nd that he bid been ousted by the defrodart* 

Uo» of title— 0*.» frola»di~rrod*elio» oft, tie- JU, 0 w , re nnahle ta give my proof of tbfirrlfM*® 

dtedt The plaintiff aacd f <t declarati n of her title 1 to emit him or of a superior title,— 

to property of wl leh the defendant *u in jr evasion, I j J.,,entiente) that the prior possession «t te« 


[BC L. E-, 481 Pass bib Siton 
Sait foe po.res* IB — — — 


that ha Ilia oeen in . 

pate, «nd that be had been ousted by the defroda h 
wbo were nnahle ta give my proof eflhtirtl^ne 


deedt The plaintiff aacd f r declarati n of her title 

to property of wl ich the defendant was in p> evasion, j j, t , en t„ n u) that the prior posteulcn «' *” 
but of which th prodnred the title-deed* in favour cNintiff was print d foe e evidence of title, aodOi*' 
of heratlf Held the onu* wa» on the defendant to p e WM entitled to a decree Ter Pnt*8«r, A — Pt0 ^ 


of heratlf Held the onut wa» on the defen dan 
disprove the phuntilTa title and the def ndaut 
not allowed to raise certain fresh issues, but 


•“ — of prior possession and of Illegal diipn* •«•*»*' 

plaintiff was. under the circumstances of tbe ease, re)t nn der the specific Relief Act (1 of 

entitled to fily on the title given her hy the prodac- s 110 of the Evidence Act apphsa only « 

tion of the title-deeds in her favour bwiSvastm a enl pceaion, and doe* not declare g««*V 
Parn r Smmba.h Koval 6 B L. IL, 144 that po.se.ron .ball alway. be pr, ml foci •»«*** 

12. Posse. Ta. of title. Naw-A JIawji a KBOWijNWio 

mterraptei «*<f aaditpaled potieitioK.— Uiuntcr- 


12. Posse. ..o.—r»- of title. Kawa SIavji e Kbqwa* Nrsrro 

laf.rrapfed «*<f and, I paled peiiemoa Umntcr- 1 [BC.s*» 

rnptcd and undisputed possession for a loo* time 1 

ewnstitntea aufficicnt nnard ftn» eildcnce of title. . . , j ,™ tJ 

but if th„ poweanou is admitted to be under an , La%d ’ a “ aei ** l t Ooeenmeat 

adoption, it wdt ...a no'hmg it the adopt mn fails fa.d. -Diapptes respecting lh .% l *°"^" t be <t»- 

UAtMrrcniru. =™i, Gcssnraw w,Wn l samindan. of Tettupooram and ^ 

[517 R,P C,89 I ‘T* Um * *lf„ L * rL 

13 c , , raiyaU the Government, in the year l i i , 

. ct-i,_, Sait for pottet- t jj e public peace, attached the disputed 1» 

the i J t0r "° Vfr Pf“‘ Bloa of '“d took possesion for the benefit of the party * 0 "“e® 

ra ”* pr ? T1 . n ? tUt . H' 1 the Wds should he judicially awarded.* A * 

SmTrflS,'^Trf .u-=k»..i •MJ.f.S.lS 

^TsS^csGhw I Tia ^‘"v” r ^ s “‘ t* b T n sUhe“ol"X of 

^ tetxsjsrs I'ssi | >Ss SifesH 

T , Proof of title— and for the mcene profits thereof while ,a * ioitln 
ou the , f _ to "co rerpeasems on I a on of the Government. Although no cl -jj 

p l* lntl ? h,,J ^ niogally I thi* Wilt was proved by either tamindar « •' »' 
ttt£r&Eirt *£ " i ! ?" e fr ° ra dtfra dant by the Court, in India, and .filmed of 

lowed to holdth* t^are t asa ,f U'hsdir 1 « ll ?rfl WU *' Jna,ml Committee, that the ^.“/J^TbcfoW 


«d^UcmthS, J ’ ,d ^.l 0nn ? thAt t! >0 estate W M was under tbe nrenmdanero. evidence rf 
dant who 1 ,d ^ t \ tb * Pl» mt| ff. by tbe defer, tbe Government wsa ordered to restore 

rcceiD'.on r*" 1 * “ d punted him him. Zamiwdab or Rabwab r Zl J*' T , 

r On acrount of the \ira mehal Held that this TttUJ-COKIK . 10 Moore s X. A-. 


d^ed^mtwe 
flABWAB r Z *yy/ 4? 
. 10 Moor* » L *•' 
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fTITliB — continued -r. 

1. evidence and proof of title , 

. — continued* 

_ _ Proof of posses- 

18. — " TTTItii a suit to recover 1 

sio>‘ — Suit for 'precis of the plaintiff’s j 

possession of tuo plot 1 Cour , 0 f first instance j 

ancestral jammai > | but was not satisfied 

fonnd that one F^t was p Appellate Court 

that tlie ptherwassoako.^fi^t fmmd that 

agreed with the to . , ^ 0 f possession to show* 
there ™ of the jammai. He'd 

that both plots ' v ."« F J t t l n t on second 

reversing tuns not entitled to question 

appeal the Hia evidence; and, further, that 

the sufficiency tf“”* atobe parcel of thermal, 
one plot liav mg heen idence of possession and 

it was sufficient to U)c otber plot was also 

ownership to P y ar ,;g a t v. Sub-Colle tor of 
p aTe el c ., S2. distinguished Bahoda 

I" ToWp«i r. JODBl STEER N^H ^ ^ ^ gg 

___ — Jlegtstrafion 

19. — 777 xvXfence of assertion of title 

after proclarnatijin-^riden J lMnation under 

-—The act of reparation oft ^ amtmnts to a 

s. 20, Regulation XXX _ „„ rM ; nn 0 f title on the 
public, i 
one side. 


TITHE -continued. 

1. EVIDENCE AND PROOF OF TITLE 

— continued- 


23. 


Co-proprietors — 

land . — Registration of 


tegulation XXXVII o < * title on the 

pu«..v, open and no* a ^ ^explained by 
one side, and the omission -.jnant, or absence in 

n^ s S5»=MES?'3® 

ST lE*-. I. A.. » 

[5 VV , XV., £. *5 - 

_______ — - Proof of t*M e m 

J>5nfr^V\X Z tsnot of Rsdf a prooTof°Ltie. 

- 0«®” C "S?S S. 393 

AMEEROOSISSABlREEr. AVOOWAROODDEER ™g 

MED CnOWDKRE ■ . _ 

Entry <n Caller- 

21. ’ — ZT TTTTwe— The Collectors hoot is 

tor's books Fr °°l. crmc ‘ not for purposes of title, 

^HwsSisaK^rr. 

SfSrs»fi 

the title of any other p 10 Bom., 18 < 

Sabeb v. Daria Saheb - 


AO. 

Hegtsiralionof ,’17 j 1870 is not only no 

®„Thufuo evidence at 111, upon^the 

:fp*“” tv E “‘ 

BHRSAV Mahto r. Jebei Mah^ ^ g g63 

s "“’v s r E reSJi7«D'S"t:K.i2 

_ __ Resumption 

_ Government it sumption chittas, in the 

Wnre of the resumotion-proceedings, arc not conclii- 
absence of the resu i third persons Sam 

she evidence of title as a ai r J ^ ({ g 

^ffol^ved ni DwAK E A NATH Mxsser^ 

Tabiti JIoti Daria . X. Ij- • 

Dispute as to 

25 ' 7"T nf ■t>roverln-TresP asser — 0nw ' of proof. 

oienersJnpcfpr p tj ^ C1 C a Unot , without proof 
_A per-on sue apparent ownei by pointing 

26. 


-Possession- 


lHEB ta n 411 " 1 

COLLECTOR OR 1’OOKA r. BHATARRAT 

SASGARA Mviara o B H,MiKG0 ^po Bom!, A 184 

_ Entry of name »n 

22. — r77^Tbe fact of a person’s name bring 
Collector ’ 6o°l- g“ boob as occupant of land 
entered m the Collecto establish tl.at person s 

does not ncccssanly 0^^ otll(T person. The 
title '.or defeat t f or purposes of revenue, 

'Collector’s tooV V title. Talma v. Dan, a Saheb, 

not for purposes * BHAGOJI r. BATUMI 

10 Torn., 1 ST , folio* Xj. R-, 13 Bom., ‘ 5 


fi-'f:/ ?,:;x7-L3”;oS;rd"7 J 'S 

was registered in the Col eetoiute a P suney 

aS In ^snbseeiueiffsnrv ev map of 1865 

map of loot>. A* • the limits of the defeu- 

it appeared as be. e b ^either from these maps 
slants adjoining * * there evidence of title 

t Hled t Ienauts y on the disputed ground. To entitle 
settled tenants o ‘ , the burden of pro if 

Eer, it " as ZfTo Zoi e th^hl had bold a I»sses- 

siori adequate in continuit j% in ^ 

sSSstia* 

the laud bv tenants ; ami A», £ P r “ ^ actually 
on his part, applied not on F to^J^orv to the 
tenanted under him, but ° Kadkamosi 

whole theory of the claMB 

Debt r. Collector or Kjtolna 27 Ca , c<) 943 

L X,. B., 27 I. A., 136 

4 C. TV. N., 597 


Oimerslap, Tdn~ 

decree. Suit for. 


imni transact" — V ,- 

Under the Land Registration Act 
decree r t cta’I re^istmtion of ownergnip 
(Rtnjrnl 'cfc VIT of l8/o;« 5— i 

e #> _ 4-lin f\ 


(Bengal ' c , k „ ^ “ Lphcat ion of two rival purchasers 

o'^the 'same ''property ) and a reference conce^jng 
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'TITLE — con tinaed. 

3. EVIDENCE AND PBOOF OP TITLE 

— continued. 

rise to n presumption that tie tenant held under a 
mirasi title. Brajaxath Kexde CnowDHRX r. 
IiAkhi Naraxan Audi . • 7 B. L. B., 211 

33. Title confirmed 

It/ decree — Where a proprietary title 16 affirmed by 
a decree, the property is not subsequently held under 
the decree alone, but under the original title 
AJtKtT Koocit r. Boor Koorr. 

[2 U. VT., 469 : Agra, E. 33., Ed. 1874, 240 

(l) Loso Possession. 

34. Title by long 

possession — Adverse possession — Limitation. — 
Twelve years’ coutiuuons possession of land by a 
wrong-doer not only bars the remedy and extinguishes 
the title of the nghtful owner, but confers a good 
title upon the wrong-doer. Semblc — Such title may 
be trausftrred to a third person whilst it is in course 
of acquisition, and before it has been perfected by 
possession. Gossaix Dass Cbendeb r. Is sen 
On under Nat a . .2 .It. B., 3 Calo., 224 

See Gomes Cugndeb Masanta * Nendo 
C ooitAE Bor 

[I. L. E., 4 Calc., 099 :3C.L E., 450 
35.. Title by long pos- 

session —Adrerse possession — Limttauun — Grant 
made by ivife during absence of husband — A wife, 
during the prolonged absence of her husband, who 
was erroneously supposed to he dead, actuig in ex- 
cess of the limited powers of a wife in possession of 
hex absent husband’s property , made a mirasi grant 
of a portion of her husb uni’s estate The grantee 
entered into and remained in possession for upwards 
of twelve years. Seld that the position of the 
grantee was not that of a lessee, and that his 
possession (although in its inceptiou an act of tres- 
pass against thehusband), having continued for up- 
wards of tweli e years, had perfected his title to the 
lands One who holds possession on behalf of an- 
other does not, hy mere denial of that other s title, 
make his possession adverse, so as to give himself 
the benefit of the statute of limitation. Bejox 
Chgndeb Baxeejee r. Kaeex Peosovno 2Iooj.ee- 
jeb I. L. B., 4 Calc., 327 

30. - — - — — Declaration of 

iille — Adverse possession — Variation beticeen 
pleading and proof. — A declaration of title may ba 
made upon proof of tweho years’ adverse possession. 
Such declaration cannot, however, be given on a 
title not distinctly stated in the plaint or in the 
issues. Shieo Kejiaei Debi t . Go vied Shaw 
Tanti . . . . X. L. E., 2 Calc., 418 

37. Suit for declara- 

tion of title — Failure to prove staled title — Title 
by long possession. — In a suit for a declaration of 
title to a share of landed estate, although the plain- 
tiffs fail to satisfy the Court that their title to the 
laud has been acquired in the way they state, yet if 
it is admitted that they have been in possession for 
more than twelve years, the effect of such possession 

•von. T 


TITLE — continued. 

3. EVIDENCE AND PBOOP OF TITLE 
— contirued. 

is to extinguish other titles, if these existed, and the 
plaintiffs ought to have the declaration sought. 
Easi Locbek Cue ckebbettx r. Kaw Sooxdeb 
Checkeebettx . .20 "W. B., 104 

JUGGET CnEXDEB r. BANEE JIADHEB BanERJEE 

[23 TV. B_, 205 

38. /Proof of title — 

Possession for period of limitation. — Plaintiff, 
stating that he was obstructed in the culuiation of 
certain land u hich belonged to him, asked that the 
obstruction be removed and damages granted. The 
damages were disallowed, bnt the Civil Judge made 
a decLration of title in tho plaintiff’s fa' our, basing 
that entitlement on the statute of limitations. Held 
that where a man seeks a declaration of a title other 
than the possession which he has, mere possession 
for the period of the statute will not jus’ify tho 
declaration, which, allowing it to he made, ought to 
be based upon a finding of the title alleged by plain- 
tiff, and not upon the existence of a possession for 
tlie period required by the statute to bar tho action 
of another. Accordingly , the low er Appellate Conit 
was required to return li finding on the issue “ whe- 
ther the title asserted by plaintiff i» proi e<l.” Tiee- 
MAEASAATI KeDDI v . BAAIA SAID KEDDI 

[6 Mad., 420 

, 39. Presumption aris- 

ing Jrorn possession — Issue as to identity of land 
re-fonned on a site formerly submerged. — In a snit 
for the po»session of a ennr, formerly carried away 
and afterwards re-formed upon its former site, the 
issue was whether the land belonged to the plaintiffs 
or to the defendants. This issue was found in faionr 
of the plaintiffs by the first Court; and the Appellate 
Court, finding that the plaintiffs had been in posses- 
sion for more than tweho years, concluded that, at all 
eients. they had a title by adverse possession. On 
an appeal, the High Court considered that the latter 
decision was not upon the issne raised, the plaintiff’s 
claim being founded on an original title to the site of 
the chur, a title denied by the 'defendants, and 
remanded the snit for judgment on this issue, where- 
upon the Appellate Court maintained the judgment 
of the first Court in fa' oar of the plaintiffs, findins 
on the evidence that the land belonced to the 
plaintiffs. Upon a second appeal the High Court 
reversed the decree of the Appellate Court, and 
dismissed the snit, on the ground that there was an 
entire absence of eiidence as to which party was 
entitled at the date to which the dispute related. 
Held that this was erroneous. On a question Df 
parcel or no parcel, when possession has been estab- 
lished for a period, there is not an entire absence of 
evidence of anterior ownership, because pr-sumi- 
tur retro. Anangamanjaei CnovrDHBAXr r, Tbi- 
XEB A SGNDARI ChOWDHBAXI 

[I. Is. B., 14 Calc. 740 
L. E, 14 I. A., 101 

40. *— — — — - — — JTokurari 

man rasi title, Ertder.ee of — Presumption of perma- 
nent tenure . — A person claimed to hold a mokurari 

13 o 
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TITLE— eoahaaed 

1 EVIDENCE and proof op title 


i acquired under 


esrtaln rvut 


nui 

amnn title to cert » n land which wni 
the Land Acqu s tion Aet, tut to 

TOttab or evidcrce of title othirtt— 

rail*. »Wh .! OW d 11 at be or b» pred.cewor. la 
title had brtl tie land in flueatiou if r nearls one 
hundred* ran at r r** a fi.fdruit, the nature 

of the tenure rot bo p mentioned m »ncb receipt 
Held that the Jirmwft on wa*. m tie abMnre oI 
„„„! nff | 0 tUr root rant that tbr claimant bad a 
tranafi Table intenat in ibf fcnure and 
interest in the oat re of a teosnev at 
mil and that tbi* p firroption was atreupthincd by 
the faet that L ■ »n]-*T or landlord tbe latl irajdar 
bad made no attempt 'o eject l un *T 1 u need •e.awra 
in title during tbia long period D""* r Moeo 

Kbitoja Mooxbbjbb I. L. Ib, 17 Calc., 144 
41 




lliiatt front cffrt-Tnort of off to ‘or a ported 
Orta er than fiat pr ndtd ly Into if I milatua — 
The plan tiff a» abilait of a orlam Hnlu endow- 
ment. mat tstrd a rail to ait atidr errtam leaaea and 
alienations created by one who bad f nniily bern 
sbebait but a bn, it was alleged bad rail iqnial (dand 
abandon d tLe office <n tbe ginned that »urb Irssra 
and all nation* wire rcid and not binding (O tba 
endowment aid be »ou*.bt to o'tam fcbaa po*wt»ion 
of the lands occupied by tl e defendants under aocb 
I rsct» and aliei tiiont Although it was admitted 
that tbe I It ntiff I ad bild possession aa sbebait, and 
managed tbe jnpirtin connrcttd with the endow* 
drat f r more than tin reals, on tbe nomination of 
tbe Hindu tflidrnta if tbe locality, tbe defendant* 
put tbe plaintiff to poof of b>» title aa th flail. 1 he 
lower Court* found that tbe plaintiff lad failed to 
pro e bi* title snd.loldiDg that on this ground be 
bad no lent itondt dismissed tbe salt. lirld that, 
aa a mit to <nit tbe jlaimiff from bis ettee would 
bare been bamd by limitation, by reason of Lb 
bat Ini; held the iffiee for a period eaceeding that 
proilded by tbr law of liantatiou be bad acquired a 
COtnpl te title fur the purpose* of any litigation coo* 
neetid aitb tbe affairs of tbe endowment and that 
tbe suit bad been wrongly dismissed on the ground 
that the plaintiff had faili-d to prose bis title. Jagas 
1>*TH DAB T HSBBEADBA Dsa 

[L L. 3L, 10 Calc, 776 

*2* — — TrennpUon of 

fitfs— Oasso/ proof- iladrat Forttl Art (Had 
Art r of IS f-2j, s 6 — Certain land wa* notified 
ender th« Jlsdraa Forest act, ISSi, to be consktuted 
a raver erd fomt A person, alleging that the i< 
title hid b ecu in bl* family for six or sevre cental 
tlsimid to be the owner of the land. Ill* claim 
eunUstcd b» Govevnmint on the allegation that tbe 
■and lad belrsgedt-i another family and bad b 
wl rated. The claimant adm tted that he bad 

•SiraST* l0r ,U J* mr * iic <*»*-* of 

M 1 >‘"0Z objected (obi* 

Ud £Tn ri l,kl4 l 1 "** found tint bit family 
f« the prtrionj alrty jrara 


TITLE — coafiaaed- 

l EVIDENCE AMD PBOOP OF TITLE 
— esaeMefi 

Observation* cn tbe burden of ynotlim tiepn- 
su to pt ion of title arising out of t"-*^*** 1 ' 

*«“ « K» IS 

43 Proof of titta-Aif /***'« 

^SJS^BKCfSga 

?ra&’5SiftSH?Bi5S 

^-sSS 

adversary to understand 

at well by twelve years' adverse pstaea^u as y 
apeofie title allegeJ Kei9F*1 ChT» 

PfiOTAB CnCSIlIE SCBMA .IRUh 

.. Airtrt* pcatrr- 

_ taming r«ar** co of ,n *“ January 

him The plaint as. filed m the! gjrfj 
1577 Defendant answered that be p . 

fiom O under a deed of f 

1805. and that he W1 been la. £ iact 

day Tbe deed of sale was cot admitted 
for want of registration, but It was JxjujvJ 

dant had been in poa*e,aion u own« »m« I » u ^ 
JSCS. Held that, althmigh tbe defendant con 
prove a tiUeb, '* 

litb bit title w 

bis poaa ration of the premise* *°* advene 

i. ib. rf a, p u.ta 


tohim toestab 

insured of asle.tLt 

for more than t*d.r 


both to G and M. and that tberiaK ^ooiuj 
who was assignee of their Inttreat, e«u^ 
bamd Solar am htmrkamd f 

explained. Somu O artvkal r Kaay ^ 

J3, referred to and followed, v* BBCT 
,* TO a,. e finmAtmass bobl. 


, xyr«SS 

ititwtni "/"T." ,7* 0.1^- ^ 
revenue-free* 

CorJC® 


— Ltal'Ufy to 

hold land tree from asietsmrnt U 
arqmr -d by any length of 1^“' “ cerjo*- - 

«xcB*Ta«T e* Stats m« I«™' a” tjjl, 140 
Bam Lobah Sisok . LI»- -• 


Bam Lobah Suok 

2 SflSCFLLAKEOUS CA«K3* 

46. msM » 

exrapt under very peeuW nmwssiao of 

attach s but when the ptamtiff form'ef 

pnpsetyi. the defendant*. tb«*“ 

pstt of another eatate, b”* v^Sfmdant ha* * 
under a superior title, then ‘be 
to call tbe plaint ff*. t tie inquest^. ^ 
Butuu e AlmocBMonc* J5 J^j8B4,S58 
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TITLiil — continued. 

2. MISCELLANEOUS CASES — continued. 

47. Suit for posses- 

sion of land held under superior holders. — The 
plaintiff sued to recover possession of certain lands 
said to have been included in a talnkh pottab given 
him by the zamindars, alleging that the defendants 
■were obstructing his possession. For the defence it 
was averred that these lands fell within a 9 annas 
share which belonged to one D, and that by process 
of sale they became the right of other parties under 
whom defendants held as lessees. Held that, not- 
withstanding the parties to this suit held under a 
superior landholder, plaintiff nas entitled to have 
his title put in issue and determined. Nague 
Ciland r. Doorga Doss Chowdhry 

[11 W. R., 137 

See Dinomoneb Banerjee c. Gtrutoollati 
Khan 2 W. R., 138 

48. — Onus probandi —Proof of 

title —Suit for confirmation of title and declara- 
tory decree. — When a plaintiff sues for confirmation 
of possession and seeks a declaratory decree, he must 
make out his title affirmatively. If the Indian 
Conits agree in holding that he has not done so, even 
though the High i ourt may not have attended to 
the ibpositi ms of material witnesses, the J udiclal 
Committee wilt not disturb tbc decision of the High 
Court. Toit-vu Ax.lv v. Mahomet) Tvkkee 

[19 W. R., R. C„ 1 

49 . Claim under 

particular title—Presumpfion. - Where a plaintiff 
claims, not nnder any general right of inheritance, 
hnt expressly under a deed, he must prove that deed ; 
no legal presumption ns to tho contents of the deed 
can arise from a o nsideration of what tbo party, 
through whom he claims, would have been entitled 
to by the law of inheritance, had there been such 
a deed. Mooad M cluck r. Belat Mult.iok 

[9 W. R., 386 

60. Possession — 

Proof of title a id possession - Suit for injunction — 
Hindu lam — K C, a Hindu, died in March 1864, 
possessed, among certain other property, of a house, 
and leaving three sons. It, B, and V. He also left a 
will, of which he appointed R executor, and declared 
that “ the whole of my estate, both real and personal, 
and the existing shop, you. E, are tho proprietor of the 
whole.” E was directed to furnish the expouses of 
tho household ami carry on the Bhop, and pay for 
religious observances, etc. The testator then left 
legacies to bis daughters and others, but made no 
mention of hi* -ons B and T. R applied for probate 
of the will, and a caveat was entered by B. but the 
opposition was with irawn on a compromi-e, and the 
will was proved; the compromise, however, was 
never carried out. In August 1866 R died, leading 
a son, M, and his two’ brothers, B and T, sm viving 
him and having made a will appointing T executor, 
and giving him the power of dealing with all the 
property. ' /’ applied for, probate, but was opposed 
by M ; but on 23rd May It 67 probate was grouted, 
, On 26th Starch 1S67 B and T mortgaged a two- 

birds share in the house to the defendant, and, on 


TITLE — concluded. 

2. MISCELLANEOUS CASES — concluded. 

default in payment of the mortgage-debt, tho defen- 
dant obtained a decree for payment or sale on 6th 
January ISGS. On 17th Angnst 1867 T mortgaged 
tho whole house to the plaintiffs to secure payment of 
money borrowed to carry out A’e will. The plaintiffs 
obtained a decree for foreclosure on loth July 
1869, and subsequently a decree for possession. In 
a suit brought by the plaintiffs in possession, alleging 
that the defendant’s mortgage and decree throw a 
cloud on their title, and that they would be injured 
by the sale, the plaint prayed that the defendant 
might be restrained by injunction from proceeding to 
sale, and his mortgage bo brought into Court and 
cancelled. Held tliat, to entitle them to relief, they 
must prove their title os well os their possession, and, 
on failure to do eo, the suit must be dismissed. 
Rooplall Khettby v. Mohenbra Nath Rot 

[10 B. L. R., 271 note 

5L ~ False deed set up in sup- 

port of rightful claim. — A party is not precluded 
from succeeding upon a title established by a genuine 
deed, because he sets up a false deed which, if 
treated as a conveyance and not as a mere confirma- 
tion, may be inconsistent with that title. Patta- 
BHIBAMIER si. Ve.NCATABOW N A KICKS' 

[7 B. E. R., P. C , 130 : 16 W. R., 35 
13 Moore’s L A., 580 

52. -Transfer of property — 

Relinquishment of dar-moh-urari lease - Necessity 
for conveyance . — Where a dar-mokurari has been 
granted and then relinquished for valuable considera- 
tion to the grantors, no formal reconveyance is neces- 
sary to revest the title in tho latter. Isiakbandi 
BkGHST T. KUJILESWABI Pebshad 

[L. R., 13 L A., 160 : L L. R., 14 Calc., 109 


TITLE-DEEDS. 

See Execution of Decree — Mode of 
Execution— Possession. 

[L L. R„ 11 Bom., 485 

See Vendor and Purchaser — Title. 

[I.L.R.,15 Bom., 657 

Delivery of, for specific purpose. 

See Attoenet and Client. 

[15 B. L. H., Ap., 15 

Deposit of— 

See Cases under Deposit of Title- 
deeds. 

See Insolvency — Voluntabt Convey- 
ances and other Assignments by 
Debtor . . 0 B. L. R., 701 

flLR, 39 AIL, 78 
L R.. 23 L A., 108 

See Negotiable Instkusients Act, s. 13. 

[L L. B., 17 Mad., 85 
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TirLE-DEEDS-corflsirfed 
Possession of— 

See ETOWCi-Cira Casbs-Mow of 

DS1USO WITH ETIDS’C* 

[2 "W. II, P. C, 1 

8 Moore's L A, 467 


Production of— 

See Inricnoi of Docnimi. 

[5 Bom^O C, 152 
I. i. JL, 10 Calc., 808 


See Tills — E tidswcx asd i boot of 
T im-Qiswiui 6EL. It., 144 

P9 IV R.162 


[I. L.B, IB AIL, 270 
— 8 nit to recover— 

Set VrsisAorioa— "uits fob Lasj>— 

Gtsriui &is*s I. L. B, 4 Calc, 322 


TITLES OP HONOUR. 

?«« PLA13T— Foil ATD COSTEST* OF 
PLAITT-DlTAjisrTS. 

p2 a na, 443, 445 note 

TODA O AKA8 HAQ. 

[2 Bom, 2o3\ 2ad Ed, 239 
7 Bom, A. C, BO 

"*• Luatimi Act i8 -\ jet in 

IXMOTTABII PsOFZBTt A 

[13 ITVI_, It., 254 
a a,\ L A, 34 
'■tt Pismcsi act, 1871. si 3 Ad 4 

1 Ehra, 203 
lLE,4Bo'p,443 
A* “ a, 5 Boa, 408 

a r, 8 rY, 77 

!«• P*s*i05s Act 1871 s n. \ 

P 1 a H, 4 Bom, V 32 
TODDY. ( 

Abeam Act, lS’S. *. 3,\* 

* r r" J* I ^* 6 Eom -. 388 
t 1 - a B, e Bom, 462. 
!■ a a 18 Boot. 4f>o\ 
®*I Efttstb JrattDicn 
l8,c La a, 9 Bo 


Lease of— 

See Bon at Toixa Acr, a- J 

[L a E-, 20 Bom, 60S 

Non liability to— 

s„ 

Suit for, paid In excess. 

L Lessee of tolls— Jet Till *! 

l c 51 -A lessee of toll. was held nrtlo be a i*tso» 
employed m the management and «»«*“» of ^1 

within tbe mmm; of Act VIII of 1S51 I* 

HATH* OF BAXCA BllLAM Gbojk _ 

[2B L.B, A.Cr,17:llTV.E,23 

3. Illegal collection of toll*- 

Jet mi of IS 51 * 6—Prnlhe reed,— To J" 5 * 1 ” 

A coorietioo nnihr s. 6 , Act Till cf l«Sl. for ®^e* 
collection of a toll 00 a public trad, it *“ 
tint tbe road should U a public road wdhn 1 tbs 
meaning of a 2 of tbe Act. 

‘•WGH . . . . eW.B,Cr,48 

3 Illegal demand of toU-Arf 

rnro/lSSI. • 6-Swmmars effect 
an niegtl demand of toll under Act Till of 1*®** 
a 6 , omrht not to be dealt with wmmsnlj 
Ch. XVIII of the Criminal Proeedn'e Cole, » - 
Tbe power of levying tolls coder Art 4 III ” 1 , 
U rested in the Lien tenant Governor of Beopb »" 
Is restneted to levying tolls only a* Ibe toll-l>»e t 
establishment of a toll mast be. by some a 
resolution of tbe Government, notified hi some war 
other by the Government. Tbe word - extort t®- 
attly ** In a C of Art MU of 1S5I «* «* 
tbe same tense at it 11 o*ed in the Penal Code w 
meaning an unlawful demand of toll aeroml** 111 
by pressure, the pressure in Ibis ease being the tt 
ol the powers Indicated m a S of the Art by *** * 

tbe complainant’* horae* had east* and detaining 

nnta tbe toll was paid. Urrow Curjirn Oatgooh 

r Istcx Chtsdex ModEXUza _ _ «« 

[22 W It, Cr > 10 

TOBT 

See Cam* rjinr* Dahagi* — 

AST* Assismstt or DAJCSOU-TOAT*. 
See Casts rsoxs Davao**—' stIB *** 
Davaobs— Tobts. 


Action framed in— 

Set Mnro*— LtABiMTT or Hnosos, asp 
right TO 285 
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TORT — roncluded. 

See Right of Suit— SurvivaIi ot Right. 

[I. Xi. R., 13 Bom, 677 

See WROKr.ro DlSTItATKT. 

[L L. R., 25 Cola, 285 

TORT FEASORS 

See Casts undfr Contribution, Spit 
for— Joint Wrong-doers. 

See Res Judicata — Patties — Sake 
Pabtits oh tiif.ir Representatives 

[I. L. R, 14 Bom., 408 

TORTURE. 

See Abetment — Torture. 

[7 W. R., Cr., 3 
21 W. R„ Cr., 11 

See Police Otficer . 7 W. R., Cr., 3 
TOTAL LOSS. 

See Insurance — Marine INSURANCE. 

[6 B. L. R., 218 : 7 B. L. R„ 347 
3 Bom., A. C„ 1 
Bourke, O. C., 17, 228 

TOWAGE, LIEN FOR— 

See Bottojirt Road . 6 B. L. B., 323 

TOWAGE CONTRACT. 

Sec Actios is bum. 

[I. L. R., 10 Calc., 885 

TOWING, RULES FOR - 

See Stfam Togs . . 1 Hyde, 293 

[2 W. R., P. C., 61: 8 Mooro’s L A., 103 

TOWN DOTIES, BOMBAY. 

Act XIX of 1S44 — Suit to levy a 

tax on cotton and cotton seeds purchased in, and 
exported from. Broach — Cess illegal — Agency — 
Trust. — The plaintiff, manager and part proprietor 
of a Yallabhacliarya temple at Broach, sued tho 
defendant to establish the right of the temple to 
lea y a cess on cotton and cotton seed purchased in 
Broach and exported from it. The defendant denied 
the plaintiff’s right and contended {inter ah -?) that, 
even if the right existed until 1844, it was 
then abolished by Act XIX of that year, which 
'• enacted tint from the first" day of October 1844 
all town duties, kusubviras, mohtarphas, baluti taxes, 
and cesses of eaerj kind on trades and professions, 
under wlntsoeacr name, leaied within tho Presi- 
dency of Bomba', and not forming a part of the 
land revenue, shall be abolished” Held that Act 
XIX of 1844 applied to the ccss claimed by the 
plaintiff. The expression "cesses of every kind” 


TOWN DUTIES, BOMBAY — concluded. 

included tho cess on cotton and cotton seeds, ana 
absolutely put an ond to the right, if any existed, of 
the Go' emment or of any pri' ate indiridual of levy- 
ing the same. Held also the suit could not ho 
regarded as a snit for money had and received by the 
defendant to the plaintiff’s use, or as one to recover 
money recei\ ed by the defendant as trustee or agent. 
Uosvami Pina PoBPsnoTAXMi Mahahaj r . Robb 
[L L. R,, 8 Bom., 388 

TRADE. 

- Contract in restraint of — 

See Cases under Contract Act, s. 27. 

TRADE MARK. 

See Damages Measure and Assessment 
of Damages — Touts 

[I. L.R, 10 Bom., 617 

See Injunction— Special Cases— Trade 
Mark . 3 B. L. R., Ap., 4 

[Cor., 156 
I L. B., 17 Bom., 584 

1 - Injunction to restrain use 

of trade marks — Combination of figures. — The 
plaintiffs, from 1872, imported and sold an article 
described ns 7*11} grey shirtings, and marled as 
follows: "In the centre of each piece of cloth" a 
stamp in blue colour of a turtle in a star, with the 
words ‘trade mark’; underneath, in a semi-circular 
form, is the name ‘ Fleming, Galbraith L Co., 
Manchester,’ and under this the number 39 within a 
star, and at the bottom of each piece the number 
2008.” In 1877 the plaintiffs discolored that the 
defendants were importing fiom the same manu- 
facturers, and soiling cloth of a similar quality 
marked ns follons: “ A stamp in blue colour of a rose 
in a square j underneath are the words ‘ Ralli and 
Mnirojani’ arranged in a semi-circular form, and 
under this the number 39 in a star, and at the bottom 
the number 2008.” On the facts of the case the 
lower Court (Maophebson, J.) granted an interim 
injunction to restrain the defendants from so mark- 
ing their cloth, on the ground that it u as a colourable 
imitation of the plaintiff's mark and calculated to 
mislead the public ; and on appeal the Court (Garth, 
C.J . and Market/,/.) upheld that decision so far as 
to continue the injunction. Held per Gabth, C.J., 
— If the imitation of the plaintiffs’ marks generally, 
or the use of the number 200$ in pjrticul sr, wonld 
be calculated to deceive or mislead the public, the 
defendants ought to be restrained from such use or 
imitation Under the circumstances, the use of their 
marks by the defendants would bo calculated to 
decfi'c the public into the belief that they were 
purchasing goods imjorted by the plaintiffs Per 
Market, J.— Tho number 200$ was not part of the 
plaintiffs’ trademark proper, nor on thee'idencewas 
it so associated w ith the plaintiffs’ name as to indicate 
to the public that the go >da bearing that number came 
only from tho plaintiff’s firm as importers; on tho 
evidence it was merely a-quality mark, ana therefore 
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’ TRADE MARK— r«m/i»«etf 

not calculated to mule . A the *»«“»«*» **>« 
that they were purchasing the plamtiffr goods, WBHe 
in fact they were purchasing those Imported by the 
defendants. Semi?-*— There may be a tight to ex- 
clusive nse of a trade mark by trader* who are 
importers only Blill r FmUO 
1 rLIaB.3CaIa.417: 2C.1 R ,63 

2 _ Bight to tlEQ of trade mark— 

Steel frrfm-SiMhrtfjr im- 

porting poods can lawfully adopt a trade mark which 
w calculated to cause his poods to bear in the market 
the same name as those of a rival trader TiTton 
e VnuaiMi • X. L. Ih, 0 Mad^ 108 

3 Restraining two of trade 

mark— Andes'* of frand — 1 The ground open which 
a person i* restrained from using another I trade 
mark u that he is (mining an adrantage by the nse 
of a particular trade mark which is the property 
of another It u not necessary to prove intentional 
fraud, or to show that persons have been actually 
deceived. It is sufficient if the Conrt be satisfied 
that the resemblance is such as would be likely to 
cause the one mark to be mistaken for tbe other 
Ewiso t Gll'iT, Smith A Co. 2 Hyde, 185 
BairouE & Co e KiusPM L Co 

[1 Hyde. 270 

4. PoBseesitra and use of trade 

mark — Ottr t» forsiya market — Abandonment — 
Ertoppet Ifi ronanrt —Each possession and nte of a 
trade mark in one market as to constitute a right In 
it establishes la the owner thereof an >xclosiTe right 
to that trade mark in other markets, -ltbough the 
owner may not have need it in inch marketa. To 
constitute a mark a trade mirk, it must hare been 
adopted as a symbol devised to distinguish a particu- 
lar clast of goods as the goods of that class manufac- 
tured or selected by a particular manufacturer or 
merchant. Where tbe plaintiffs by their eondnet let 
the defendant to believe that they claimed no right 
to a certain trade mark, and that it * as open to the 
defendant to adopt it as his own, and the defendant 
did adopt it, and by h s industry seenred a wide 
popolantT font in the Indian market,— ATeM that 
the plaintiffs were estopped from denying the defen 
dant s n^ht to nse the trade mark in the Indian 
market, LaYeBqti c HooriB 

[L L. & Mad, 140 

6 Right of exclusive user- 

Infrinyiment Combination of nnmtrilt ai a trai 
marie— Injunct <0n -The question off. u nght to the 
mluiT* user of a trade mark oiji wde number 
Is Urgely, if M t entirely a quest, t£ jt fact, a ~ 
the question whether it esists in t/‘ m case mi 
depend opon whether the ended that case is 
sufficient to show such an awoeJ connect on 
uses!?? ?* 0r lumberT. pg-ffirm which 
,tc “r^nsr-la, a Bc«s In the 
*?“*'»*» are tbe te, B Bo#«t part, 
cnlsrfirm. To show that a partdL , 18Bo< sm' 
Jj** * reputation m th.V and t 

Purchaser buy the grod, by i«snicT I(ber „„ 
not I ro m \an Nil.aunat.on 0 f the V. 8 Bor quality 
of the d^h. \^s not refideut \ Ish the 


TRADE MARK — eonhnneds 

right of exclusive user of that number ’pereowt 

U such an association between the ' *“*.*£* 

absolute and unqualified right which would «W|‘“g 
owner to prevent another perron from using it undpsu 

n .. 0.1. .to u. 

or number deceives or is res sou ably likrly 
the public that it can be Interfered with or 
Tlflemoitbe. to-wU. wtoMJJ 
ton. toritoj it fa to won.h to to" » 

p„,M,t, oitotp™ 5 j^ 5.' 2 2 c 5 Sm* 

1 1 C W. N, 231 

3. Offence or 

counterfeit trade mark — Penal C f aflr ,iu 

pear from Jinl *»co»e»J of «#*«« * yy- 

-3Irrrband.ro Marie Act (I I 
A complainant having in 1803 <hscOvered that 

wire being sold marked with what ’ r4 *“ k ^L_„ M 
counterfeit trade-mark, called **» ** Jf^Ssgrf 
selling to discontinue the nse of the * 1 ms Jr rf 
counterfeit trade-mark and £ bat 
sales The right to proceed f » rth " *" being 
no action was then taken. In ISO ^ 

ascertained that the tame ****&££}* JgK* 

prosecution was commenced. Jim {“VV-jft* 

s the complainant had nctshown *8athe. 
use of the alleged counterfeit tradc-msrkMn ^ 
discon tinned after bl* first diaeovc rym pdW°P^ 

1131 Ibr rwton n. >» tor,! dgl Afto 
the Indian Merchandise Marks *. riril 

the complainant must enforce hisnmedy 7 
process. KurriLU r. 

7. Selling books with comitor- 

feit property mark — Tonal Code Lfj/sri/ 
lS 60 J.f W-Ooode-IndianX'reif ** “ , [nit 
Act (ir of 1 SS 9 J —Book, are the •object « ■ ^ 

and are poris within the meaning 0 ' ' "..cm , thof- 
Indian Merchandise Marls Act “^uterfat 

for. when a perron sells book. ‘ *56 

property mark he commits “ offi ce^ Bin usi c 
of the Indian Penal Code Ea ^ 1 rale.. 233 
Itsnna SnriM Bisscc . 1 . D. B-SW Csl^ e7 


• User 


0 of ^od 

trsde mark — Proof tf trade • t * r * r l"fL pr tuti 
and tale of articlei nth ParUmlarnwr £ , e f 

npon them-Snccermon one 

another— Sterekaadire Afovk* f? q X , ,,'#>5 0** 

3-Pcnal Code (Act XLV of I860) « • 

>/• v v. . Ar mark mos 


4S5 


—V mark to beT trade mark" most be a 
! for denoting that the gcods are 1^* joert 


ted for denoting that the gcods «'* The mere 

»■ the merchandise of a particular p«vo Wlt h , 

fact that a Bank imported and «U lf“ which 

particular mark impressed upon ttem, ^ iiM1 i 

was not originally theirs, bot betengedw ^ f 
that bad ceased to enst and where mere &e 

of any tranrfer or alignment of ‘“^f^cthertbst 
new Bank succeeded the other in the «*«*“ 
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TRADE MAEK —concluded. 

it was a continuation of that Bant under another 
name, or that it succeeded to the business or acquired 
the good-will of that Bank, was held not to be 
sufficientto establish thatthe mark was the trade mark 
of the new Bank. Anookool Chunder UuNDY.r. 
Queen-Empress . L Ii. R., 27 Calc., 776 

Anookool ChUNDEE Nundy r. Empress 

[4 C. W. 423 

TRADER. 

Sec Insolvent Act, s. 7. 

[L L. R., 7 Bom., 411 
I. L. R., 13 Calc., 63 

See Insolvent Act, s. 9. 

(X L. R., 5 Calc., 605 
L L. R., 20 Calc., 771 
1. L. R-, 23 Calc., 26 
L. R., 22 I A., 162 
See Insolvent Act, s. 60. 

(X L, R., 5 Bom., 1 
2 Hyde, 1, 177 
T Bom., O. C., 22 
L h. R., 21 Calc., 1018 

See Madras District Municipalities 
Act, 18 S4, s. 53. 

CL L. R., 17 Mad., 100 

TRADESMAN’S ACCOUNT. 


See Shall Cause Court, Presidency 
Towns— J ubisdiction —Generally. 

[I. L. R,, 2 Bom., 570 

3 SUPERINTENDENT OE 
V 

> a 


VV’V IX E. R., 24 Calc., 306 
0 « I. Ii. R., 22 Mad., 137 


TRAMWAYS. A.-. ‘ 


See BoVbay Tramways Act. 

[I. Ii. R., 22 Bom., 739 


TRANSFER. 


— Instrument of — 

See Stamp Act, 1863, sen. II, art. S3. 

[I I,. E,, 2 Calc., 399 

— Registration of — 

See Cases under Bengal Kent Act, 1869, 
s. 26. 

See Cases under Bengal Kent Act, 1869, 
s. 46. 

See Cases under Landlord and Tenant 

— AOKNOWLED GHENT OP TENANCY BY 
RECEIPT of bent. 

See Cases under Landlord and Tenant 
— Tbanspee by Tenant. 

See Sale tor Abeeabs op Kent— Deposit 
to stay Sale . 13 B. L. R., 148 


TRANSFER — concluded. 

See Sale pob Abbeabs op Bent— Effect 
of Sale ... 9 W. R., 161 

[7 W, R., 409 
Marsh., 212 
1 W. R., 225 

TRANSFER OF CrVTL CASE. 

Col. 

1. General Cases . . . . 9150 

2. Letters Patent, High Coubt, ol. 13 9158 

3. Ground for Transfer . . . 9162 

1 GENERAL CASES. o 

1 Power to transfer— Mad. Reg. 

IV of ISIS, s.2S — Village Mur.sif — Jurisdiction . — 
In a suit under Regulation IV of 1816, the defendant 
having objected to the Village Munsif trying the suit 
on the ground of personal hostility, the Munsif trans- 
ferred the suit to another Village Munsif. Held 
that this transfer was illegal. Per H uiciilKS, J. — 
■Semite — fn sued a case C he Tillage Jfunsuf s&raftf 
Report the facts to the District Court, and the District 
■Judge should transfer the case for trial to another 
Village Munsif. Lakshhakka r. Bali 

[L L. R., 8 Mad., 500 

^2. - - Transfer to 3/unsi 

j of Small Cause Court suit. — A suit within the cog- 

| ilizance of the Small Cause Court cannot be lawfully 
transferred for trial to a MunsiPs Court. # Joobraj 
Chowkeedae c. Whelan . . 13 W. R., 399 

3. Case remanded for 

local inquiry. —A case remanded to a District Judge 
for the purpose of a local inquiry cannot be trans- 
ferred to a Subordinate J udge for disposal. Chowdby 
Haxiedooil.au c. Muteeoonissa Bibek 

[15 W. R., 574 

4. Poicerof Judge to 

transfer case under Act XVI of 1SBS . — A Judge had 
ho authority under Act XVI of 1S6S to order a 
Subordinate J udge to try proceedings in execution of 
R decree which were a portion of the original civil snit 
tried by himself. Aftabooddeen Ahxied r. Mohi- 
-cee Mohun Doss ... 15 W. R., 48 

5. — Bengal Civil Courts 

Act, VI of 1S71, s. 19. — Though a Subordinate J udge 
Liny very properly, if he find the subject-matter of a 
Suit to bo of the value of loss than SI, 0U0, transfer it 
for trial to a Munsif, yet a Subordinate Judge is 
empowered under s. 19, Act VI of 1871, to try 
Causes of any value. Sufeeoollah Sircar r. 
Reg mi Bibee ... 25 W. R., 219 

6. — — Civil Procedure 

Code, 1S59, s.6 — WHhdratcal of suits from subordi- 
nate Courts — Remand by higher Court — Fresh suit. 
--The power given by s. 6 of Act VIII of 1859 to a 
2,illsU Judge for the withdrawal of suits from subor- 
dinate Courts should only be exercised upon a cause 
shown, and ordinarily not without opportunity given 
to tho parties to the suit to be heard upon the question. 
Ihe terms of s. 6 were inapplicable to suits which the 
subordinate Court Rad received by order of remand 
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TRANSFER OF CIV IX- CAKE— <»•» ■»*/<!• 

1 GENERAL CASES-eoatiaw/d 
from a Court to *1) eb the District Court m iLdf 
robordmate A init *ent by the High Court to ft 
fubordiuate Court under ft remand to the High Court 
by IlrrMaj -*ty ■ Order in ouutil.ftud in which, under 
the Council > remand order, the plaint ba» been 
amended a new itatement fled and new isiuet framed, 
u lubctantialh a new «nit- MAitoXftii Zanoon AU 
Knas e Rctta Kofwoob 2N. "W , 481 

7 Cm! ProetJtrt 

Cette fl'Mj t So — Sa I tratefemd to it/ owa fit* 
Ij Dutr etjaige Appeal to 7/tyl Ccort— I.rmooJ 
to tititnet Juige ander a 553 of tie CirW IVore 
date Code — Rawer of Judge to froat/er — By order 
of a Diitnct Jul.e under*. "5 of the Code of Cl til 
Procedure a ■ it was tramferred fr m the Court i f 
the Subordinate Judg tobis own Court Theflutnct 
Judge decided tl e >mt and from Lit drerec there wa* 
an appeal to the ili p b Court The Ili*h Court re 
mended the in it u der • £9° of the Cole to the 
Court of the I)i t-irt Jnd.c The latter trant^ rred 
the euit to remanded for trial t the Subordinate 
Jud^e llil 1 that the Dutnct Judge had thin do 
PowiT t< tnntfrr the *uit tut «a» bound to try it 
bimstlf 'eml/e— That* 25of theCodeof Gvil I'm- 
eedure hsi to application to a rate reman lid under 
t 'A. of tl e Code ‘•n* r*x r Nacwi Drum a 

[I- Za It-, 21 AU, 230 

8 - — — CieiJ let. red are 

Code ISj? t 5— Irnmifrr of port 1 eort tost to It 
eotoptt'ed in anther Coort - ■* 0 of Art MU of 
1859 d d oot autborue the taking a c»»e in jno- 
gr-»t of trial off the fie of a Subordinate Judge la 
o-der that it might bo completed hy the Judge hrm 
eeltofaom othir Court. It ucliar that each fauifer 
mutt take p.ac* Ou the institution of the au t Rax 
Jiaitr e Gowbcb . 2 N W, 230 

Dumii «iaoo r Jtonnasu 13 W R,398 
Abdooi. Hi* e Mam* 23VB,1 


TRANSFER OF CIVIL CABE-«e»/t»«f 
1. GENERAL CAbES-ceatiaW 
II Ciei! Troetlm 


Code. ISS «, / 6 -Di.tr. el Co.rl - rw to 

pi not rhea fewer/ Coa t rf«*ed<— VFbert * 1'“?' 
t,!T pret rated a plaint to the Dittnct Con* the Sub- 
ordinate Judge'* Court, in which he #«*•* *• ■** 

E aerted K, bitug then temporally *«~*J**3 ” 
d that the Dirtnrt Court could not be roaddeea 
* Court of firal butane*. competent to rtrelve w 
plaint The deciamo la /a re Of " » 't“ 

Bo A C, 117. oterrulcd, and BotiUl 

Emm Fun r JlcnAXAreHAI . lOEonh,*^ 

j 2 Ctttl Prortitn 

Code, J553 it f eti f-JenlM»» 
though loth amt* were properly ««!»«• « 
Court at Caw spore, yit the SuddcrCourt * « 
which It ™ competent to put under a. C A" «« 
of 1F9 wire jurudirtam to the Principal $***■ 

A mem of^nothrr dirtnrt, whwcd<xl«e« 
liable to be eit aa.de for want of 
reference to tbe prorluon* of ». 5 of ,h f t ,eg 
- . fliMMKiLtU lAgr»,Il» 


Bik Rex e Oi*d*ai» Lau. 
13 - 


■ " Citii Prorrd a r 

tnsftr after tridrmce hat tee* 
— Whether a cate ronl J be transferred 
• under a. G, after tbe 


Code J c 59 

< 3 tea (/>_ _ 

from one Court to acothii „ _ 

endinte hid been taken In the former Court" . 
X*DB KocRWiB r TftTLIB. KbOBIBID Alt 
Ti,L,a W. R, 1864, 15 


10 


C.eilPr. 


efT.ti , e 5V ' * Lrwyi! r lefttcl 

SrSi*a r Conrt of the Principal 

SuedoAmemofEwnna Vm S closed during r.ca 
2JL ■A" 1 »• C of the aid Pro- 

r w , Jt ,0 *“ ,a been injatuted in that 
frmd cf ihe ^“te’et Jud e e, 

bv the A,, ,1./? ,' P 41 ** 1 nd f^* Cmrt. and tried 
of *1. BM. tereralr g the 

• r°° rt m appeal that it rra» not law 


lug fint bnn 


to refer the ir 


» ithont it 


tar- 


Ameen* Court, Soddcr 

J/TTania Woman Raima* r Jaxaxnsa 

2 Bom, 42 : 2nd Ed, 40 


— Tndttct tteo^ti 
■ efttr wad Jxmta girt* It c*otbrs~ 
to? enhancement wa* «!A under art X ’* 
1859 in the Ccurt of a Deputy CVlcrtw. ^ e ^.. 
e framed and the er .deuce recorded be “ 
Collector, apparrntly cot lor rttfd h 
of • Deputy tol'ictor who wrote » Jfp- rt nro 
mending the mode lu which the «uil »ho<As 
prwed cf. It wa. then diaj^cd of by 
putt Collector, who *u probably acti ng ^ 
a* Co'Icetor Held that IhcTe wa* CO 
fortbecaac. and that the pr-cedure by *^^ 

- wa* heard by cne ofleer ltd denied hr a-rtl 
fllc-aL ItrnDTaL Oorapnra wan» 
Mine 1 TJ. W, Part U, p 9:Ed-1873,« 

1 Cirtf rrotfd* n 

Code k f«53, a* 5 oad A-Where ft Didnct 

had Jurli fttiou under a. A Art ' III of }*■ " ^ 

a .n't, and defendant made no , r pHc.txm U “ 
Judge or communication to the pLIutiS 
to 1U being tried mad fferett did net the y 
held to be oot me for tbe eicrciee ofanj 
power by the Il.gh Court for that purpo-; 

baas Koojcoo « l*sru CaroB 169 

Ctt<l rroetdtee 

,ntd>c‘vf 


15 . - 

Code. !W3. • 6- TTot.feat.oo 3>*< - ^ 

a.S«oll Coast C#art-^*«r 
i,o eoier. — " here, en Trd March IS' 1 * ‘ Vidri* 
ment leaned a notification elder * “j p^oftl 
Act Ik of lfidd. mrcating the idditjou.l t^^. 
Sudder Ameen of Mangatoro -Ub CTCiniir j ?k0 
ti n to try Small Canac *u;t* for ]}eU 

within the jurisdiction of theDiArsrt " ^ 1WQ 
that the 1 ! unfit had no F’ 1 " ^Awcan « 
to tracafrr to the Prlncipd bndder Am * J fa 
eaten pending before tunxlf al the - 

notificaticn u- ‘ r - ’’ 


K i t cf the aifl rroceduro O 
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TBAHSEEB 03 ? civil. CAHE-.-W. 

1. GENERAL CASES continued- _ 


[6 5lad., 18 

Ciul Procedure 
16. ^ 7s _ Power of Sudder Courts.— 

Cede, 1S59 lJ:J% -.erg enacted that, where a suit 

S. 13, Act VIII o{ 1 S ± lf . 7roperty situated within 

was brought for immo\ b .P p guddcr courts, the 

districts siibjcct to d* ^ brOT „ bt should 

Judge in whose Court tlic was subject 

uv/l ^^"tfproeecd and the Sudder Court to 
for authority to pioccc : . m ^ tbe concurrence 
which the appl'c. . ; tbbl whose jurisdiction 

Of the Other Sudder Court with ^ antbo rity 

the property '^ Par J ^ ftS expres sly given m 
to proceed. But no P , e iu the Act, to direct 
the section cited, or els , •„ a Court subordinate 

the transfer of a sui ■= Court subordinate to 

to one Sudder Court rg _ whetlicr Sudder 

another Sudder bad p0 w cr to niahe such 

Courts acting in conenrrenc r . Obdf 

a transfer. SDKM® ahas R > Q A1Lj 2 41 

Cuil Procedure 


TRANSFER OF CIVIL CASE continued. 

1 GENERAL CASES — continued. 
nf tbc Code of ChU Procedure cannot he made 

unless tic suit^has hew^hrought^in^a Lou 

^ 6 C ° ?C " 
30, entirely approved. Led gaud g AU , lgl 

L li. R„ 13 I. A., 134 


17. 


Code, ISo 9, foRo"s. A No. 9C9 of 

raja of Moores. #«£ eccmbcr 1S77, that the pro- 

XS77, decided the Uth D ofl859 were not apph- 

' Rions oE 6 ‘ /\] cb a portion of the immov cable 

cable in a case m . uhicb ^a P ^ rf tbc family 

property was situ”* 1 f Benares, those domains 

domains of the ^ J ;t hin the meaning of that 
net constituting a distnct a un . j Ia e 

section. Raghi: N atu Dass^ 3 All., 568 


_ 5 Ctrl? Procedure 

*}• 7fi<rr s Bo— Transfer from Court i? which a 
Code, lb/e,s.*o Instituted. A suit for the 

suit has leen 1cr0 ”9J in%0 ntions, instead of being 
infringement of certain in . ; rUieo fs 22 of 

instituted m the E “ ctio f to 3 ent ertain it, was 

„ Court subordinate to such Court not 
instituted m a Co The Court haling jutisdic- 

having such jurisdiction Tb Court^ m j fta 
tion to entertain such ?* under s. >5 of 

parties, transferred it lor irm ; n the 

the Civil Procedure C^e. a d ned 
High Court that inasmuch br0 ught 

to the transfer that the suit had been 

it into the right tonrt, tlie iac c rt did no t 

e^nsfer illegal, and tie Court haling 
render the t™" 61 ” “ lv Vied tbc sn it. Petman v. 
jurisdiction had prop y I X,. B., 5 All., 871 
Brin 


Cti'l Procedure 

18. 7) 7T7J7 of suing— Grounds of 

Code, IS//, s. 2d ^ ch n p roc cdurc Code does 

transfer .— - Court to transfer a suit instituted 

not empower a Bl f . •>; tion to the jurisdiction of 
within its own ] - . to declare m which 

another High tourt but only f JlcccsBa ry to 
Court a suit P X “Within its own jur.sdic- 

stayall further proceeding su \t instituted at Main- 
tion. Ihe deftndan . d business at Surat, 

purl, who « sl(k ^ a "/, 1 " chil Procedure Code that 

applied under s. 24 of on the ground that it 

fTrtT.A. RA3X 

lrIj CM Procedure 


rim ...... 

But held by the ^ComicU (rev ersmg th» d - 
sion) that under s. 2 - of 1 of transfer of a 
“ rCri0 V C rtt C CVTr™ "» the transfer is 

K the Llttoatc g Judg“'|j>o 

tuted in the Con the case was transferred by 

was incompetent to trj , District Judge 

consent of parties to theJonRonheD ^ 

for convenience of ' , ,i at snc h consent did 

ference was ‘ *2 tlie plea to the jurisdiction 


■ incompetent, ana uiiu „ 

1 1I1C 1 « ,Opa to the jurisdiction 

not. operote u^a uaiv e e , vritten statement 

i IMU A T.TnfJJlTlT) r. I3 CIjL 


which was tahen in the ® 11 " j edg abd r. B ril 

and subsequently uis^np _ R ^ E > 9 A U , 191 

*• w • 7 sy* 


22 . 


High Court, 


19. 


xc. o- ’Pnxctr of JTigh Court. T^o 

Code, IS?'* s. So £ 0 rder of transfer of a 

High Court q^of^thc Code of Civil Procedure unless 
case und cr -i-t. ^} ie transfer is sought 

to?*J H. Peake Lapp Mo- 
made lias « E Dassia _ 

roousAE r. Kojiap j-p L. B., 6 Cnle., 30 


Cirtl Procedure 

on. - — . An order for the 

to a,iothcr wdcr 


Appeal ZdureCmle fM XIV of 18SSJ. 

s.°S5.- An appeal, tbc ami filed 

over Bo.GOOin ' akie ’ _ . alld ^ vas subsequently 

in the District " B j lant withdrawn by the 

upon application^ ‘ S2 .j p r0C edure Code 

High Court under s. 2o of ttc w T1]ccrdpr 

and registered as _an apP^ * ^ rcspondt nt to raise 
of withdrawal left it op j inrisdielion of the 

objection on the of the appeal. 

District Coure at tin time f “ d undcr s . 25 

Held thifc when nr ^pe^s transt ^ ^ snb 

of the eml Procedn o Vie tabcn before the 

to all the objections which co ^ TbeH igh 

Cou^ from which lUias bee ^^tjon ^ the 

Court thcrclorc had ^J 00 , ni , nr r.Ko,nalKis7,cre 
appeal, f'p f “ CaJc . t 30, uud Ledgard r. 

M i 191: L. It., 13 T. A., 131, 
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TRAKBFEll OP CIVIL CABE-re«/.,.e.f 
1 OEM.RAI, 

referred to. IUX >la»IS Joirrr r ■ iiviiwn 

Man* Maura I. L. IL. 23 Csl&* 30 

S3 H •mJfl-mf Com. 

fan * Tracer <f • itd\tj-tp from Ihtinrt Cttrt 
(a iU}\ < met l vm F am; Aft I I »f IS-9 a Sl9 
— C.e.l JWerfare t ode, *« 2J. 64? to at U V 
2a F.H r 104 * IS- LetUee Patent. //iji Cemet, 
r f 9 Tli*ra u LAtbifl; In tbt I a r.i:i 
Companim Art t\ 1 «f l‘S3) of the IH*h Iwit't Art 
(24 1 2 Mrt r 101) or the Letter* Patent which 
prerent, the High Court fr n, rolling for the nmnl 
of the proceeding* In the winding: op of * Company 
ouiIt the Cempanlci Act, an I tran«fernog tho*e 
prerrcdiopt to Iti two Blr .‘'itch a power u gltn to 
the High Court by «. 647 read with * 25 of tbr t l*d 
Procedure Cc»l* V>h<te la the fitwitrf in the 
wlnding-up of a 1 0011*11; o> .Ur Aft VI of i*8I, as 
erd.rwa, pa,«e<l admt ttLglle prey) I of a particular 
rrtdit, r of tie Company be I re any llpeiUhr tad 
been appointed Held that thu ate at Irrc.ulanty 
which by i'ectf wool I juetify the High (tnrt In 
ifli in t, tor the record. W here tl c Dutnrt Judge 
ron'uctiig the piorailii.a in the winding opuf a 
Company I.drr Act \ I of 1S»2 had »ft,- rredeln* 
ti tire ot the admin on I \ the High Court of » pfti 
tlon for trasetrr of tli*e proceeding* to lie can tlr 
drafted and p Uerd npi>n the ntW an order which It 
might hare taco difficult f.r Lun to rtroadJr r If the , 
matter again came before him. and where tbr cue 
appeared to be one lo which tecta* location, of lew 
were Ulcily to arbe which It would pr, habl, la 
difficult to duenae adequately in the DUrirtt.ourt.ln 
theahaenceof the wnth nth* npn the ml feet and of 
an, mlr. frame! ty the Hl.h tourt for dealing ,,th 
winding*-,, p under the Art. and the rue «>i of a 
h nd which would fro-iablr route before the HI fc h 
Court In a inlet, of appeal, from order* brought be 
OT* aide ir the otb<r.-//.f,f that nod t them 
rlreumiUore*. the rvi wa, a proper me for the eacr. 

nfc, calling up the * 

wtading op pnareding, t- It, own l>!« |, n , 

xartax or in* \\ ur Horn, w* Tn t our a»t 

[L L. It„ 0 AIL, 180 , 


21. — 

Cade J«S2, , 25-Dnfi 


Cm/ Prceedare 

^° ,r J rarer of, a, to 

of the CirtfiWxdnre g£'(A ct XIv’oTlUm S 7 5 
mabtea a Dirtnrt Court to t^Vfer . “ft ” 

» Court .ntordin.t* tn lUelf, . T / *“ 

•ult which b pending In itiown Court * 

**«*• a DutrJrt Ju^e made 

P'-^zvr/’ i --SS5VS: 

17 1 2i "iiaVrStaSr - 


TRAUBFEK OP CTVlXe OABE-reafi.*^ 

J. OESKUIL CASE-W»«fiaW. 
rierutwn proceeding* wefl a* to «!i* 
caticu lo b* drrkred an in* Irmt on hr the On! 
I’roeeihre CW« U a preroib* If* « 

neb cui h» mi. hr tha •nbjrrt of an order owf * “ 
of the l mlr. A rmtiter who fca» rreetred eotjretf a! 
i-wltmc, jrtUioo. an.1 wVa* came b r-itmd cn 

frrre-J of the rtreation rrorredioga aa •* *P 
rrrdltor, U a “ Mrt, ” wl'hlo it* meaning « «• *'• « 
the Code of Onl ritwwdort. and tea, *r>7 » » 
tranifrr of th* proreeding* otad-T tho r'rliss. >“* 
(Aktaigl r. K*i*trwi D«E*m«»« 

[L I*. II, 22 Eon, 778 

£0 1 , — — n*nj’»*ad n- 

ttfereiem Jfivj Cot Hi Jet f X X l l'&}~ 

Valid, It »f Aftvy Unit So. & foeitJ laYre /'* 
gf-r-J«r.»firf.*. ejn>}l Cert t 
read..* fa f»e Afenft Caert U fl» flvtnet Cevl 
—il.flcenrtC Harter Art (Vf # 3S IVLo IWA 
t IS -An order wu made b, a ting 1 * J ? 1 ***,r 
irnmit of the IwrtU*. tramferrine » rue fioa bv 
Court of an Agent to the (Imerwr, 4 l*V*p»***r J * 
Du Art Conn. A furlLrr »*' »*’• ** * 

•l-fle 3 edge, which, though la tarn an order d 
lug a re> lew petit am agala.t tha Cnt-menlfc^ 
order, wwi lu ant,Un*w an adjn«Hrali»o *r*> 
qu«*loo wb thrrtbe High Court baa jorbf rt»»4> 
order the tranifrr ot a mit from the IVart of*’ 

A rent to a DbWet Coort. lletd Uia* »t« “J£ 
Ccuirt baa m. Jariwlirtum t« Ira-u'cr a «« “ 

the O-urt of the Agmt V. thr Owe-onr. > U*RM***« 
to the l>l,* rtet tonrt of VUagrapaUm > an d 
Agme, UuD >0.22 mala In I8H nadrr th* pJW'j’ 
ronfrnrd b, Act IXJV of 1S» Ua rdil rt>^ 
Mituiiai or Jrrrotr r. I’Dint*** mu 

[ I. Jj. Eh, 23 339 

rtf' - Cir.l I’rorr/ae* 

Cede. 1992. a SSt~Cl„m Ulaee 
-mew f.«,/.-n, rlrto* of a fi«f ®f 

Clnl Prorrdure, a an per wr t emit evar, t» r W® 
caoae, tranaf.r a claim, reguterul nnJrr aW • 
anlordmat* Court fjr Vnal lfrr»»ta*W** >* .. 

nisrn . . . «. 1 . 11 , a 

; jo 5eai<**/* f 

I /rau/er-dneafof unee—Proeederf eetr ;,, Jv 

, —The mere I raoafrr of a aait for tha roarem**** ™ 
j public, cr for tb« arrelmtion of budaeu. fjwj ^ 
auhord.zute Court lo anther, dori »)4 *, 
aulherit, of the Judge of the DuUW Omrtto U*£ 

frr It to hU own fi'e, or ta another Court, or tatedre* 
ter it. If be *tt auEclcnt rmnae fern to dc* R J 
would the tirrumrtaneo that a cam had » j 

appeal to th* High Court on a prellmioar, y , , 

bsr™,»,w . t™. ~ fo -"vs ; '“‘.s 

authonty ot the Dlatf.ct Court Ju Ige 
bit own We, or to trauafrr It to Tha 

Other than that in which It waa la.tilut.'n. * 
omlei'sn of the J edge to anlgn hi* rramu ^ 

femr R thee««dor*not*lllat*h!,rrt*^ , 1 ' 7? . J u it 
, a Judge Iran, frr* a caae to 
5 liberty to am md tha leauea Brat eu*. 

rabe wdiEuonal laane*. and to go into ' 

1 crept upon any qncatkm upon wh.eh them ha. 
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TRANSFER OP CIVIL CASE — continued, 
I. GENERAL CASES — continued, 
a judicial finding. Tabttcknath Mooeebjee r. 
GOUBEE ClUJEN MOOKUUEE . 3 "W. B., 147 

29. Procedure on transfer — 

Evidence cf witnesses. — Where iv suit which was filed 
originally before a Principal Sudder A mean, vv ho had 
fixed the issues and recorted the evidence of wit- 
nesses, is transferred by a Judge to his own file, the 
J udge, his Court being a Court of original jurisdiction, 
ought !o hav- the witnesses before him and take their 
e\ idence de novo. Unnopoobna r. HTOBriiLun 
Singh ..... 8 W. R,, 465 

30. C»t i7 Procedure 

Code, 1SS3, s. 25— Court to which suit is transferred 
not taking fresh evidence. — Where the trial of a 
suit was commenced by .v Subordinate Judge and then 
transferred by the District Judge to bis own file 
nnder s. 25 of the Ci\il Procedure Code, and tbe 
latter did not retake the evidence, but denit with the 
case as it came to him from the Subordinate Judge 
and dismissed the suit, — R eld that the District Judge 
had not tried the case within the meaning of s. 25 of 
the Code. liASDHP A A IK r. Laetu Khar 

[I. L. R., 7 AD., 342 

3L Case referred to 

arbitration — Pover of Judge to decide after traits- 
fer. — A casehaving been withdrawn by the Judge, for 
trial in his own Court, frem the Principal Sud ler 
Amecn’s Court, where it had already been loferred to 
arbitratnm,— Reid that tbe Judge was quite compe- 
tent to decide the case hini'elf, without necessarily 
being bound also to refer it to arbitration. Auoo 
Mahomed v. Kishen Mohun Stoma 

[6 W. R., 280 

32. — — — Suit pending in 

Court of Subordinate Judge Kith Small Cause 
Court powers — Tiansfer to Mtinstf’s Court — Ciril 
Procedure Code , s. 35 — Ransif, Jurisdiction of — 
Subordinate Judge, Jurisdiction of — Prouncial 
Small Cause Courts Act (IX of 1SS7J, s. So . — The 
plaintiff filed his suit as a Small Cause Conrt ease in 
the Court of a Subordinate J udge liai ing Small Cause 
Court powers. During tbe pendency of the suit tbe 
Subordinate Judge took Ica\ c and bis successor was 
not invested with Small Cause Court powers. In 
consequence of this, the District J udge made an order, 
nnder s. 25 of the Code of < iv ll Procedure, transfer 
ring all cases above the value of R50 then pending 
befoie the Subordinate Judge in his capacity as a 
Small Cause Court to the Munsif to be tried as 
MunsiPs Court cases the Alunsif had Small Cause 
Conrt pow ers up to R50. The plaintiff's suit w as for 
K6p The case was accordingly tried by the Muusif 
aud tbe plaintiff appeal) d, bis appeal coming before 
tbe same Subordinate Judge before vv hom the suit was 
filed. Reid that, granted that the suit was a Small 
Cause Court suit (which was not decided), whether 
s. 25 of the Code of Civil Procedure or s. 35 of the 
Provincial Small t ause Courts Act (IX of 18S7) 
was applicable, it would remain throughout ft Small 
Cause Conrt suit and ho subject to the incidents of 
such a smt. Makgal Sen r. Rdp Chand 

[L L. B., 13 All., 324 5 


TRANSFER OE CIVIL CASE -continued. 

I. GENERAL CASES — concluded. 

S3. Civil Procedure 

Code (18S2J, s. 25 — ‘‘Court of Small Causes ” — 
Reantng of the expression — A Court invested with 
Small Cause Court powers — The expression “a 
Conrt of Small Causes " m the last clause of s. 25 of 
the Code of Civil Procedure (Act XIV of 1882) 
means a Court propeily and strictly so called, and 
docs not include a Court iu rested with the jurisdiction 
of a Court of Small Causes. J langal Sen v. Pup 
Chand, I. L. P.,13 All., 334, dissented from. RaM- 
ohandba r. Ganesh . I. L. R., 23 Bom., 382 

34. — Transfer of suit 

Ig order of Rtgh Court — Duty of Court to which 
transfer is made. — "When a suit has been transferred 
by an order of the High Court from the Court of a 
Subordinate Judge to the Court of the- District Judge 
for trial, it is the duty of the District Judge 
to try the suit himself, and he is not competent to 
transfer the suit hack to the Court of the Subordinate 
Judge. Fatima Bibi r. Abdul Majid 

[I. L. H., 14 All., 531 

35. — - — - — — — — - — . Civil Procedure 

Code ( 1S83J, s. 25 — Application to Righ Court after 
rejection of a similar application by the District 
Judge . — Where an application to a District Judge to 
transfer a snit pending in the Court of I he Subordi- 
nate Judge to his own file had been granted, the 
High Court declined to entertain an application for 
transfer of the same snit from the Court of the 
District Judge. Fand Ahmad v. Ditlari Bibt, 

1. L. P., 6 All., 233, referred to. Muhammad Sap- 
dab Hpsen t. Ptoan Chano 

[I. L. R., 20 All., 385 

36. — - — — Civil Procedure 

Code ( Act XI t’ of 1S82J, s 35 — Transfer of suit 
from the Court of Small Causes at Calcutta to the 
Court of the District Judge at Dacca — Jurisdiction 
of the Ri gh Court . — The High Court, in the exercise of 
its a) pellate jurisdiction, has the power to tr msfer a 
suit from the Court of Small Causes at Calcutta to any 
other Court having equal or superior jurisdiction. 
Kadambini Baiji r. AIadan Mohan Uasack 

[3 C. W. N., 247 

37. Application for transfer — 

transfer of several separatesuits — Separate appli- 
cations. — Where it is desired to have a number of 
suits trausferred, a separate application should be 
made in each case foi transfer. Kiseoree Lai.Ii r. 
Luchmtjn Doss . . 2 N. "W., 147 

2. LETTERS PATENT, HIGH COURT, CL. 13. 

38. i— Transfer to High Court— 

Jurisdiction of Righ Court, Calcutta — Sessions 
Court, Allahabad — The High Court at Calcutta had 
no jurisdiction over the Conrt of the Sessions Judge 
at Allahabad, such Conrt not being subject to the 
superintendence of the High Conrt under the 13th 
section of the Charter Gbeat Eastebn Hotel 
Con pant r. Seoretaby op State pob India 

PL Ind. Jur., N. S., 219 
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TBALBFER OP CIVIL CASE— eo%t ..<£ 
* LfTIFK- f ATEXT man COCTT CL. IS 


— G round for 
It of party . — A n t 
" wb eh i 


tnutfrr Trfjud n , , 

will ret be rnrorfd from * Z 1 ah Contt . . _ 

mismttntd lo the rd rtry original jnruJiCvonet ( 
tfce n gh ert soldi it be e! early abewa tbit tb* in 
tcmti f tie party pet turning for mrb moors! will 
be prtjoi. td by a Deo no-oral. EoanitiAiit r 
bfgobi ' BonrVe. Ex O C„ 1 

40 rertr ( o trail 

/«r— lerowarfj for frj>i/ir-/voir«.i>v > — Fa 
;«« The 13th section of the Letters F*tei>t(I*CS> 
of tbe High Court mt Fort William gi ri tie Couf* 
jowrr to order a is t to br tramfirred for tral o-ly * 
where the trantf t is nwl os by t v e part i ©- lor 
the pnrpow* of just re sad tn tbe sleecce of agree 
nwt it ao« be trade tx t l*i*t tbtre mill be lore* i 
rtn nice am so ng t 0 tb i that, if the rve be tried 1 
in the Court la mb eb it was on mile U i t‘t trial t 
will be s sat s'se-orr The enr fart tbs it woald 
be 1 as ejpe- n<« to try tbe a* n the Hizh Coat u 
nrt >o' i m of self f r the C«art to set open sod 
ord r the mo to * tracifemd Ojoorttix Knit 
» Norutosu Dossil 1 Xnd. Jur„ N S, 889 1 


^ ' Ground for 

frsM re- \ <rt.ee of jaert on, for d,rpo,,l-Con 
d.rt Of Jadgt On «n app cti,, ondrrthe Letter* 
Fs ent 18 ., el u for the rtmoral of siait.— ArW 
that. Wm R ngird to tbe white eirromtUnere 
eooneeud with tbe rue from tbe be-ioamc the 
?*'**'? to be <3 .posed cf .nd tbe rondeet of tbe 
Joage before whom tbe proceeding! were it era* 
noper lad nr erwury for the purpoes of (o. ice t st 
Vis?, ^ rW °* M * TniI0 °* SitIWiCTH 
>•18*1 DIO r GoriMMyr 10 B. L. IL, 168 


42. - 


th^motoal T /we°ti? •’Le^rom 

r^od^d by bn=L tried 'be mof«T fod t£ 
if *" U ” d ™*-nes^ quM*»i of law world snae in 
Cmr by the r„3^ 

tint inch rcamn, dated. Coruoj r CcrWo* 

(9 B. L IL, 10 


xj£ttss£ssss£& 

pepert. i sated w, boat the te J , I f 


TBANBFEE OF CIVIL CASE-**..**** 
2. LFTTPCS PATENT HIGH COTBT, 0.1* 
— eeutiuurd 

to try tbe rail ia Calcutta seJ that aT par* it* « jqrsr* 
log oa tbe mo* loo drelrf 1 s transfer Flti t. 
Aswnrtmoi Ormtito* Pnttut 

(I. L. E-, 6 Calc., 768 cai*.R,221 
44 — — Of***i/« 

Iront/rr - D'Jicoll onrd.on, o' £o-llul f»r.ar«r 
—The Court will order t nit lobe irmored ton f-« 
mofaeail, and tried la the High Coart mben 
poi-U of English 1»W snae. sod ceaenTf 8 
appear* lo be an unfit case to betned l-itleatftn^ 
liorrrrr r Win 1 Ind. Jor, If S,8f 

46 Or*ir,i fit 

Ironifir—QnnUcmi of TnjUiX 
Ilntiil inijrrtn and rer ,Jrnti of Colntl*'—"** 
a caae wai originally tried by a Z2Iab Js Ip, ® 

appeal to the (I gh Court on It* apj"U*' 
dodge* of that Court remandHl it lo the Court l*W 
fer a frnh trail Intimatic- th.t !l wa-i a penferraB 
to be traniferred aoder (LlJif the Le Jfl, ‘‘ , 
rent m*i->c tbe Hl t h Court i and where it afTnrrf 
that irsert*«» of Eiglub law were Irtedred l" W 
die that the mi*ae»a»» and partm were ebb*/ 
•ailerta. and the pWialiS an ofir r of the H * 
an 1 rra: 'eat In Calcutta, the t osrt orJend tifrtw 
to 1* tranafemd f r trial to the High Ccvrt trie 3 * 
f anal rt*m. DorctTTr IV HI . „ 

[1 Ind. Jur,NH.S37 

48 — Ortati /•' 

tr*mf,r — Snh ia erersfiom ofdterrr— LWeerw* 

tnf up CO" fumy — Oa 2 tb Oetobet lS*Oa 
for tbe minding up of the D T E Coop»’ T ® 
Aaum W»« prrarnted to tbe Court of Cisrrerr f- 
Esc land b» oae of the iharthcMe-a o' the Corps’ 
mod a prorlijocal Upsidatcr war apfricted. "Ji 
*\e»rmbeT at an extraordinary meeting of the to* 
pas* it war rrw lied that the Company aboiM 
wmadsp and liquidator! were arpolited. Cni t _ 

V or ember tbe petition for wladirg Op came, ” . 

hearing and an order area made that the 
wlaiforopaiooUamtjaoe is^jeet tothiispe^T" 
of the Coart. On l«lh '.oronber by de«d «r&f ‘ ^ 
bands and seals of tbe t anafa-ora. U war afP\ 
thrir at^irsey m India. Oi 271b Orto’-er rrr^r 
immoTrahle pirpertif* m Aiaam belonjn g ** 
Company were attached in eaecoten of 

etrUra mi • la tbe Conrtof tbeXanof o'De ro? 

Onf*lh December tie pr pertie* were pot *P f — 
and purchased at price* which it waraJeg™- 
eonudcnfcW coder their raise App.Ks.tOi* 
made in tbe MamiTa Cosrt at Dabrogtor bf * 
pnrrhaetri ter ronfirmaLen cf the aalra, av* 
caoona were opposed by it, and pending the i L_ 
d.ciMon, an ipp! eajm wa» made to tb* ^ 
Comm j not. er cf LcciirafOre for an erdroto^ 
proceed' ups in tbe deeree-miU. on the gron* J j — 
order for windjse no thet renpaor of Irth , « 
which appLeati n waa refoaed on 15th F<fcrn»"7 
On lfth February 1BT tie Uancf o«e 


to tbe High Coart, to be tried la ill 


aibaerE***? 
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TRANSFER OF CIVIL CASE-— erf- 
2. letters patent, HIGH COURT, cl. 13 

— continued. 

original civil jurisdiction, ^tj^February 

appeal would lie against th t i, osul ts ; and tlrnt. 

reluBingtostaytbe proceed^ g the Depnt} Com- 

if an appeal should be P«L ^ Munsif confirming 

Hussion cr from the ora The ap plica- 

the siles, his decision Meld 

tion was opposed on ^ehal . P £ th e winding-up 
the JIunsif, not having had notice ot^ ^ ^ 
order of 12 th Nov ember, , c haVing actually 

pertj on 9th December, » nothing to show that 
taken pi ice, and ther t he proceedings, the 

there was any lrregula ^ if the cases were 

High Court would hav e P ^ Th'i6 therefore 

brought down, to set aside th - q{ the po wcr 

:sa: esws £S££ 

sr so5 

47, 


L 

Maw governing 
• rhn 


— - * 

JPooghly Court, and II > Cuirt, -joined in 

not subject to the pirisd.ctmn o^that C.iur , ^ H;gU 

tin application to. lia t dmary original civ il 

Court in the excise o* ^ g £ ntc d ,-Beld 
jurisdiction, winch PP t be treated as if the 

per l’HEAB, J., tha _ filed in the High Court, the 

plaint had b . e “ 1 .,“ 1 g 00 „hly Court being without yurts- 
proceedmgs in the H o J , ^ ; ng arisen vv holly 

diction, and the cause of action tov ^ fleWf Qa 

within the junsdictio jucMIERSON, J-, that 

appeal h> Peacock, C J and Ha^ ^ appU tioil t o 

the defendant B S, J ] Court, admitted 

have the suit removed to the Hi„n ^ ^ in thc 
the jurisdiction of that ^tr.ioaleivil jurisdiction, 
exercise of its extraordinary = tb e jurisdiction 
*nd could not aftenv ird ^ dispute,^ ^ ^ H igh 
The law, therefore, to heedmm ^ch ht 

Court must he the same ^Yadbeen tried in the 
to have been applied if ' EES0 ,, J.— The law 

*“ v “Kb. i,”b, 'o.c?;i”i 2 W. B, o. c .,13 

Letters Patent, 




cl 13 -Grounds for transfer 

Sigh Co.irJ. 3Sdo, t. immoveable property msti- 

^“u'-’ICTUna-epiir Court the defendant applied for 
tutedinthoD ^Hio-li Court under cl. 13 of the 
its transfer to upon which the transfer 

Letters Patent, the g n ^ of aifficu lty arose 
■was ashed foi bei g defendant’s witnesses lived 

in thc suit i that ** si ble for her to go 

in i alcntta; that ! a ™h.r witnesses there ow ing to the 

to Diuagcpnr and taken r b ich tlio suit was 

expoise ; that an agree m . tba6 tbe plaintiff 

brought was execute ^ ln Calcutta s and that all 
residedand earned o transactions in suit were 

the P^ons who kmeu of the tonsa^ o3d _ &w> 
residents of Calcntt : the case was a proper 

under the circumstance*, tnai 


TRANSFER OF CIVIL CASE— continued. 

2. LETTERS PATENT, HIGH COURT, CL 18 

— concluded . 

one to be transferred to the High Court H abend R A 
Ladl Roy « Sabvamanga^Dabbe ^ ^ 

SUBTOUONGOEA DEEI r. HaBENDBA LAEE 

_ Application for 

transfer— Before whom application should hemade. 

2ffi&s£2?r?»rTsS 

original side of the Court. Doecetx^ ^ ? 

3 . GROUND FOR TRANSFER. 

c n Expense, convenience, on 

other good reason-C.r.7 Procedure Code (Act 
rTr f 1PS2) e 23 — Practice — S —3 of Act 
\IV of 1S82 is’ only intended to prov ide for those 
°i,nre on the cronnd of expense or convenience, 
C “ C nme o'her g«,d E reason, the Court tbinls that the 
°r some o, fi changed. Parties desirous 

place of tn o £ 0 f a ^aso from one forum to 
° f0 f n rit cSk to expto to the Court by 
another *■ . , w hat is the nature of the claim 

‘they S further state what are the 
A the eiideuce required, and then satisfy 
the °Court that* cither on °the ground of expense or 
convSce, or otherwise the place, o tnal^t to 

^^^ 90 ^ 980:13 C. L. R., 182 
K1 Portion of property m 

mi other jurisdiction— C.r./ Procedure Code, 
^7 s 23 -Procedure -The fact that a 

the whole of which is sued for m the Court 
rthllunsif of A, is of less value than the rema.u- 
■ tU L.rlnn which is within the jurisdiction of the 
tw S ^ of B is no sufficient ground for an applica- 
theCode of Civil Procedure, s _23, fora 

Vo vSf 1V,St f ^ Tc. t 2» 52 

JOTE V. X)EON lAl'DAT * 

KO Suit for partition of pro- 

sought to be Py rnlcntt 3 ; ( 4 ) immoveable 

property C Calcntta, the rest 

r^ ^'jhe immediate vicinity, and when it 
being y 1 the _ n AriporCj an Amccn would 

appeared tha . , Calcutta propertv, and tha^ the 

HT 0 t0 ,C^ oxpedUkuslj E a.ffi cheaply tried in 

s „,t could be more e*V ^ ^ ^ ft pcr 

one £& tSterrf to the High Court to be tned on 
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bos the power to transfer a «** - 
PaE'-oon to the PrriKBS D riro of I 
[ Evrizts * 'o» la* Xorwo 

*>163 


, Qrjtr 


91C3 


[LL. Rf 10 Cale,«I3 

o Cnn »il JVcec- 

r.nCodt IS 9? * ffStf— Rie'e** c*t 

C rl a»d Seeno** 'n.vti 


} ; 


See ArreiL IS CitXirilCm -A cl 
Bravi Corsra Act I 

[LLR-,4 Calc. 687 
S/t Cash croia (.ovfUJsr— F wra I 
to stria to <nnvmn Or*- «». 

Are Camim Pxoczrcif Code* * 5" A | 
[L 7* IL, 15 Cole., 455 
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, vuun at 1 

to the H A <Xcrt i 

Modr i w fan the owit; of ». S2G of tie 
cf Criminal Procedure Then! b Court 
bee power to traarfer a rtse fnra U* 
those Jadget to anj other Cnsuaol L — 

the mnutHei djclued. th » Hl, h Cour* 
f erred th I e*»e 

Purer cf Sji 
Co*t IS'* 


ll.b,»im.»is I T.-cZiC.: IV 

"* *” g*t1r*lc Sr ttdfrelad “The !l«*b ' 
i chat harfaj been reeled, by 
Oureroor General o' ladU to Coaa-rl 
23rd “epterahrr IS *. w th on^in.l on 1 *PF“T 
ennuiul jnrudietno orer Earopeaa Bnnrh • 
li. l* tt,suwiK, »* being Cbru-Wtu rev dent amongrt 
SUOi.TWTt Jrtnriciiox or - } Seeamlrrabad, eaUhlc l * e Pr ” ,bTxT«ai d 


*rt Hiws /jcet Jc«r«Dicnos 
Mania* — CxxxtriL- 

[I.LB,12Ms<L,39 

tee MkiirmiTC, JrtliDlCTtOS OF— 

GesiFAZ JCEmxcnox 

[L L R, 23 Calc, 44 

Are ! 

'HI OF Hi 

[LL. H 13 AIL, 345 
4CWH, 831 
I L.1L.22 Mad., 148 
L L. R, 22 Bora 649 
r ViaureiTT Jcsioimos or— 
Srzciai Acts — Cimi Tennis 
Act 1*71 1 L. IL, 23 Calc, 300 442 
re SIuieriiTi Jr* stumor or — 
Wlmciirru, of Cists. 

ILL.B 14M*(L,399 
LLL.15 Mad., 91 
L LB, 22 Bom, 649 
as Osdis or Csnrmi 
to— Tsisiff* os With 
P soctxoisas. 
n L. IL, 22 Csle, 869 
Good Bninon. 

[!• LB. 10 AIL. 9 
I Lit, 19 AIL. 291 
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— — Power to transfer— Cna ul 

c'Xf'n 'f ^ 1 ’-*-’■'"■"1.11% 

iZ*~ £ wrm « c*"'** Act (xrti 0 r j, ' , 

»- X78 Jtt. r°» rr nnder 

17B of the Code 6l (^rmunxl Procedore to tric,r lr 


shod ia Lie eWrter of m D einrt 5, ‘ S .“!!^ /T , 
eahordms e to the Itob Court '* n 
nUtmj to Chriitun F "* 


u ,h enhjedl ° 


the Code ef Crmmd PrwednretAct X •* | 1 fr-jH 
anended by Art I It of 1S54 s. 11 « •«» ‘b* 11 'J" „ 
po.t1ee.b7 rirtae of the «pp»H tr J ' n * joee 
retted In it the perarr of trsnefrmns * wiber 
pending fa the Ciotieunent Mwlelrtte * _ 

to i-telt or to on, nmb tl * o rt 
jurisdiction. The II zb Court, by »» eii-i 1 
1 6’6of the Cnsilatl Procedure Cole (Art 1 ' ‘ 
trsniftm d the pr sent nif of d L®* . 

1 wart of the Can oowent lft» Ar*t* •* , so 

to the High heart for InsLoalhe fei 
mscL aery frr« tn»l by jury etlrt'da* 

.Ut Q ra .sEimiieEmtrt 9Bo ^ 5 3 

4. - Power cf O 

Court it onto jr — Airu Art Iff? 

cfro.rjro- cUn cf Pol t-r»l Sf* 

C'« »of P^creCoJ. 2 * 
charged with boring eomm ted marlera 
committed by the Mi jtfrote there '(rt th**C^ ^ ^ 
1S9» for trrtl before the ' 0 r fc«t P*** e* 

hy reborn be »«i rtn'icted and rt J4«6 

the 1 th^puroheris - Oit 
tie Il^h tonrt of B mnay remted the 
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TRANSFER, OF * CRIMINAL CASE 

— continued- 

1. GENERAL CASES — continued. 
and sentence, on tlie ground tint the Court of the 
Resident lm,dno jurisdiction over the Island of Perim, 
and that the Resident, not having been appointed a 
Judge of a Court of Session for that island, was 
not competent to try the prisoner. The High Court 
ordered a re-trial before a competent Court. On the 
30th February 1886 the Government of Bombay 
issued the notification (No. 823) above set forth. 
On the 11th March 1886 an application urns made 
to the High Court of Bombay for the transfer 
of the case to another Court of Session or to 
the High < onrt for trial. Held that Perim >s 
a Sessions Dir ision, and that, after the establish- 
ment, under the Code of Criminal Procedure, 
of a Court of Session for the Perim Sessions 
Division and the appointment of the Resident at Aden 
as Sessions Judge of that Court, the accused stood 
properly committed to a Court of Session. The 
High Court therefore could transfer the case from 
that Court, under s. 526 of the Code, to any other 
Court of equal or superior jurisdiction, or to the 
High Court of Bombay. Per Businvoon, J . — The 
High Court cannot, under s. 526 of the Criminal 
Procedure Code (Act X. of 18S2), any more than 
under s 25 of the Civil Procedure Code (Act XIV of 
1882), direct the transfer of a ease, which is not pro- 
perly before a subordinate Court of competent juris- 
diction, to receive and try it. Peary Lall Mozoom- 
dar v. Komul Kish ore Possia, I. L. K., 6 Calc., 30, 
followed. Queen-Empress v. Thal-ti, I. L. li , 
8 Bom., 312 , distinguished. Per .T atidine, J.— After 
the High Court had annulled the proreedinas in 
the Court of the Resident at Aden as without juris- 
diction, the case could not be treated ns still pending 
in his Court ; and as there was no Court of Se-sion 
in existence at the time of the commitment, it 
necessarily followed that the case remained in the 
Magistrate’s Court. But, whether ihe ease was con- 
sidered as pending in the Conrt of a Magistrate, or of a 
Resident, or of a Sessions Jud.-c the High Court hud 
the power to transfer it, and that under the circum- 
stances the ease should be so transferred to the High 
Court for trial. Queen-Empress c. Manoae Tejc- 
ohakd . . . I. L. R., 10 Bom., 274 


5. - — — — — — — — European Rritifh 

subject Jurt'dictirn oj High C'tiri to transfer 
— Grounds for transfer — Criminal Procedure Cade 
( Act X of 1682), s. 525— Act XXX PI 1 of 
1S55 — South at Pcrounnahs.—Thc Court of a 
Magistrate in the -onthat Pcrgunnahs is, as regards 
the trial of an European British subject, sut or- 
dinate to the High l ourt, and the High Court has 
power, under s. 526 of the Crin inal Procedure Ct do, 
to direct the transfer of a case in which Mich subject 
is concerned. The transfer of a case should be 
ordered when there are circumstances which muy 
reasoimbly lead the petitioner to believe tint the 
Magistrate has to some extent prejudged the case 
against him, and will in consequence he pnjmliced in 
the trial. Ik tue maxiee op tup mmo.v or 
Wilson . . . L L. It . IS Calc., 217 


TRANSFER OF CRIMINAL CASE' 

— continued. 

1. GENERAL CASES — continued. 

6. Transfer to HigL Court— 

Sigh Courts’ Criminal Procedure Ait ( X of 1875), 
s. 147 ( Criminal Procedure C<d , 1S82, 526) and 

s. 115 — “Case” referred to High Cnirt — liefer- 
enre to Police 31 a ni strafe. — Semite— That the 
"ease” mentioned in s. 147 of the High Courts’’ 
Criminal Procedure Act iX of 18751 mn»t refer to 
some question in the nature of a criminal proceeding, 
and not to a matter of a r/uasi-e\\W clnracter, such 
ns the reference to a P lice Migistrate cou'cmplatod 
ins. U5. Kfs. r RamadabSaualdas Ex-paete 
SIadatji Dharrausi . . 12 Bom., 217 

7. Kig’i Courts’ Cri- 

minal Procedure Act, 1875, s. 147 C Criminal Prr.ce- 
duie Code, 18S2, s. 526) Other p.r ereding ” — 
Commitment, Applicaht n to qv.*h — 24 25 Viet., 

e. 104, ss. 13 and 15 . — Thewor’s “ or rth or proceed- 
ing” in s. 147 of Act X of .S7> did n't include 
a commitment, nnd an application to hue a rommit- 
ment quashed could be enti rtained nndrr the provi- 
sions of that section. In tub watte a o? the peti- 
tion OP CllAKOO CllUN'TiBU MtJLLICK. CHABOO 
Chbndee M rules r . Empress 

[I. L. R., 9 Cole., 397 

8. _ Acquittal — Presi- 

dency Magistrates Act (IV of 1877), s. 1S1 — 

< alcutfi Municipal A. f (Rena. Act IV of 1876), 
ss. 75, 79— 1 he powers of interference civen to the 
High Court by s. 147 of the High Courts’ Criminal 
Procedure Act were not intended to be exerci-ed in 
the case of an acqnitt il by the Magistrate, but only 
in the case of cmxictions er other orders whereby 
a defendant is aggrieved or ininred. CoHPOhation 
op Calcutta r. Bueeccnkasi Napit alias Hueecen 
Hapit .... I. L. R., 2 Calc., 230 

9. — Ihgh Courts’ Cri- 

minal Procedure Act, 1675. s. 117 ( Criminal 
Procedure lode, 1882, s. 526)—X‘dice to prnse- 
rutor— Penal r ode. ss. 2''2 and 294— Specific 
charge — Procedure on trunsjer to ltigh Court . — 

In an application for the transfer oF a case under 
s. 147, Act X of 1875, in which the prisoner has 
been conxicted nnd is undergoing impri-oument, it 
is in the discretion of the Court to ordrr. for sufficient 
primd facie cause shown, that the case be removed 
without nntice to thp Ciown. Semite— A charge 
nnder ss. 292 and £94 of the Penal Code should be 
made sp-cific in Tigard to the representations and 
words allegid to bare been exhibited and uttered, 
and to fie obsernp ; and the Magistrate in conxicting, 
shiiild in his decision state distinctly xrlmt xxerc the 
particular representations and words which he found 
on the cxidcncc had been exhibited nnd nttcred, and 
wbiefi fie adjudged to he obscene xvitliin the meaning 
of tlese sections. "Where no such spicific decision 
has been gixen, the Hiili Court, xvlu n the case 
lmibren transferred nmlrr s. 117, Act X of 1875, 
may cither trx the cas" dr n"r„ or dismiss it on the 
ground that the Magistrate has rmnr to no finding 
on which the rernirtinn can he sustained. Qrpn? 
r. Dpsndeon ath Doss . L L. R., 1 Cnle., 366 
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1 uENEPAL CASEw>»<>»“ ,f 

.. —Mi$\ Court! Cft • 

. ;,1 jUrf. Art ISIS • 1 17 - T,. -fir «/ I 
iff r* Maoutrate — Potter to . tint earmoamsr 
. char c KM made against the accused of Ming 

” under \ HI of the V «»1 Co'* , 
The I olice Ma p itrst* herd the erflenw for th* , 
probation and without d sbeUenng h , 

d d not amount to the offence ehir.ed. ZT»W ‘bat, 

the High Court had no p «cr to !•«• « ro»nd»mni 
to the Magi.tr.te to co um t the d fondant* . it was 
not a ease whirr the M. trtrale hat declined inn* 
d ebon ho had eterci*ed hU jwrad etion and heard 

Co'^onlf t«Mf« «d“ n iVoT ThJ High 

11 IT yi Conrtt' Cf» i 

«,*,J Pcoeej.e* A < 1S75 . JJ' Coee fra../er- 1 
red <« Bigk Court Lefnni of fine »?•«»"# 
coer.W ua- tides nf evidence fa*e. ty J/aj efrate 
— Th IIi„b Court bad no power under s. 1*7, 
Act \ of 1S"S to order a fine to he refunded on 
qusshi ’ a conviction The Court in thi» instance 
decided whether the cut .hould be tran.ferred under 
1*- on the note* of the evidence taVen by the 
Magistrate »t the trial. Qcrss r J rises Brx 

[I L.B., lCal«x,354 

J2 Dijt Co.c/e’ Cn I 

n»al 1 roetinre Aet 1975 t lt7—Coite— Police 
Magiitralti — \otei of ev.dr.r* — la a casetrans- 
f erred to the High Court nnder a. 147 Aet \ of 
187 o the Court had no power to give costa, tetnf.U 

The esse may be tran.ferred after final deter 

mination by the Ma > at rate No e of the proceed 
ins. befo-e them ahoold be taken In all Cain by 
the judicial officer* of a’l Cnmind Courts euhject 
to the Act Is in a uama or Lons Is Tit* 
Karris or Besom Act VI o» 18G6 

[15 B X. B^Ap^U 

13 Power of District Magis- 

trate —Power to toll for cot * — Procedure vln, 
iarmj called for it ke findt tt out of kit juntdie 
tion- The Magi.trate of the district hu authority 
to call np to hie own Court any criminal ease without 
lun tati m u to the .tag* of proceeding at which it 
may he called. If the Magistrate haring In the 
demise of hu authority withdrawn any case, finds 
Ihst it did not come within the jurisdiction of his 
Magistracy, he woatd not merely be competent, hut 
hound to refuse to proceed farther with the case 
\ tUTTSS KttlSTTM I llimAll 


— “ Meld that, although 

tne Magistrate of a district 11 competent to order 
the remoral of any particular case from the file 
of a subordinate Court to hll own it u doubtful 
general proceeding direct the 
of cases which have no existencOand which 
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1 GENERAL CASES-contis./A 
are not pending before any of EE nbonSnaJ*. 
Ootzssmist c OtuiitB Lat^ Cr >si 

15 Cr.m mt free* 

■fare Code (19i3J, «• 62? «»* ft 

c r.m.natcaee In the B>gk C cert to «• 

* Outnet Uagut^te-Interpretafo*^ 

sx.-X£ssss^SSi 

11, U«1 U»n- U m «*» ffg, 

case of a tramfer from a Court suborifla« “ » 
™,tro t Magistrate to a District Magi.t«tV. Court, 
that District Magistrate's Court 11 “P^J 1 “ jjJ 
I the rase Itaolf , but. when the trsn.'er is fr« ‘ 

* Chart of one I Utrmt Ma uUwte to the 

another DisUmt ■Magistrate, it irdl he^j"-^; 
that, nnlr.s the rontrary u d, " c ‘ , f,a* P ,^ a ,f < r u 
Magistrate cf the Court to which Je ef 

made has power and jurUdict on to VP J ^ 
the Osle of Cnminal Proced'ireand 

the rase to the Court of any 

to him whu may be competent to try u. h 

RKriisi r Mara PhaiAt, ^ ^ ^ 10 A jl, S19 

IS AppUcation for transfer - 

Cnm arl ProerJ.re toJe IS/-’ *• W T'/’ i ic4 
JudaoarUog on Eoglttk committee. An»PP 
two for tbo transfer of a so t by 

Criminal Procedure Cole ahould 
letter U. the English Department of the Hi?J , ^ 
hut before the Court la its judicial CT P*“^L „ 

, should be supported by affidavit, of affinnajw 
t the nsusl way Q^iis r 'ZoniatrnBO s7 

: p.L.K.,1 Calc., 219 

17 Notion ortranefar-'e^ 

L not, ifai“t'0'ei — Criminal Peocedorn Cod ^ 

X of 1S72) . 41~Xotie4 to tie r*rh""J°* ^ 
- trantfer it made -Before a Magirtrote**^ 
i. tnct can transfer a case from • Vir-T^^tueS 

him to any other subordinate Court not rflf4 , 
f intended transfer ahould he Mtved * J^cooe 
‘ so as to enable any or either of “® SrfiVhoBld «* 
d forward .nd show cau« why such tron.fw*^ „ 
be made l.f THS Viml OF c “* i«. A»f«* 
E Tiacoira S bkbu. TiAioTraSaiCT^ i* h_3S9 

t» ILun LL.B,8 Ca1o.393.10C LR,^ 

It ja Criminal Pro 

* dare Code (Act X of JSS2J. r 

. o tented -An order under S- 62S rfW?*, 
4 Procedure Code (Act X of 1888) Jotter. 

,K for inquiry or Inal from one M*?i» ,«ascd. 

onght not to he made without notice to the .« 

Ue Qcncs Eitrsiss t. Sabaskt 2««a *; 549 
l**". - “ . . 
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TRANSFER OF CRIMINAL OASE 

— continued. 

1. GENERAL CASES — concluded. 

3ms been partly hoard by one officer is transferred to 
smother officer for trial, the latter should hear all the 
e\ idencc in the case befoie deciding it. Korn. Nath 
SahI r. Koneeram . . . 14W.R., Cr., 3 

Ql-ei'n v. K run ax Singh . 2 N. W,, 468 

The High Court, boa ever, declined to interfere in 
» case of this sort, as the prisoners did not appeal or 
raise anj objection to tbo trial on this ground. 
Korn. Nath Sahi r. Koneeram 

[14 W. R., Cr., 3 

2. LETTERS PATENT, HIGH COURT, CL. 29. 

20. Transfer to High Court— 

Power to transfer — Crimintl Procedure Code, 
1^72, s. 64.— S. 29 of the Letters Patent of 1SG5 
empowers the High Court to transfer for trial before 
itself an apped ta a Conrt of Session from the 
sentence of a District Magistrate, and this power was 
not affected by s. 61 of the Code of Criminal' 
Procedure, 1872, which authorized the Higlt Court 
to transfer an appeal from one subordinate Court 
■of criminal jurisdiction to another. SlTArATHl 
NAvrnn r. Queen . . Ih. R., 6 Mad., 32 

21. Power to tram- 

fa — ’‘Competency” to investigate case. — Tlio con- 
struction of cl. 29 of the Letters Patent, 1805, is 
that the High Court has power, if in its discretion 
it thinks right to exercise it, to transfer the in\ csti- 
gntion or trial of any criminal offence committed 
in Calcutta to a mofussil Court, which is otherwise 
competent to try it, or to direct the trial by the 
High Court of an offence committed in the mofussil. 
“Competent to investigate it” does not include 
competency as regards local jurisdiction, but only 
competency with regard to the offender, the nature of 
tho offence, and the punishment. Queen t. Naba- 
nwrr Goswaaii 

[1 B. L. R., O. Cr., 15 : 15 W. R., Cr., 71 note 

22. - — — Power to trans- 

fer — Power of single Judge on original side of High 
Court. — On an application made for tho transfer 
-of a case from the Sessions Court at Patna for 
trial by the High Court at Calcutta, on the grounds 
mainly that all but one of the charges against the 
prisoners were for offences committed in Calcutta ; 
that the selection of Patna as the place of trial was 
calculated to prejudice the prisoners ; that tho police 
at Patna wero getting up tho case against the 
prisoners by improper and illegal means j that by 
these means was created such a feeling of dread and 
insecurity among the witnesses and others in Patna as 
would prevent a fair trial from taking place there ; 
that 6ome of the witnesses for the defence, although 
willing to give evidence in Calcutta, rofused to go to 
Patua to give evidence; and that many difficult 
points of law were likely to arise at the trial ; but 
these allegations were denied by the affidavits filed 
in opposition to the application, — Held (Maopheb- 
son, J„ doubling) the High Court had power under 

Tot. T 


TRANSFER OF CRIMINAL CASE 

continued. 

2. Lexters patent, high court, cl. 29 

— concluded. 

cl. 29 of the Letters Patent to transfer the case 
for tri-j by itself. The Court, however, refused the 
application, on the ground that a snlficient case had 
not bam made out for the exercise of the power,(of 
the Court. Per Phear, J — A sin He Judge, sitting 
on th e original sido of the Court, has power to 
entertain an application for the removal of a 
criminal case from a i ourt in the mofussil to the High 
Court Jn the exercise of its extraordinary original 
criming jurisdiction. Queen r. Ameer Kean 

[7 B. L. R., 240: 15 W. R., Cr., 69 

3. GROUND POR TRANSFER. 

23. Nature of grounds for 

tran^f er — Transfer from one Magistrate to an- 
other. — The High Conrt will not, except on aery 
strong nnd a’cry clear grounds, transfer a case from one 
Mngirtratc’s Court to that of another Magistrate. 
Zs" tt (e matter op the petition op Shankar 
Abaji Hoshino. Reg. v. Shankar Abaji Ho- 
SHISG 6 Bom., Cr., 69 

24. Probability of unfair trial 

— Transfer from one Magistrate to another. — It is 
only wffien there is reason to suppose that the prisoner 
will ntjt have a fair trial that the High Conrt will 
transfer a cise from one magisterial officer to another. 
QUBFJr r . Kisto Chhnber Ghosh 

[2 W. R., Cr., 58 


25. — Proof of grounds 

for transfer — Grounds necessary to obtain transfer 
when application is opposed by accused. — Before 
tho transfer of a case from one Criminal Court to 
another can be made, in cases in which the accused 
objects, to the transfer, the prosecution must bring 
forward the very best ca idencc to prove that a fair 
trial cimuot be had in the district in avhich the case is 
ordinarily triable. In the hatter op the petition 
op thi; Legal Remembrancer. Empress r. Nob o 
Gopae Bose . . . IL.E.,8 Calc., 491 


28. 


Prosecution initiated by 


Magistrate — Conviction before same Magistrate 

Transfer of appeal from Magistrate to Sessions 
Judge. — Where the Magistrate of the district had 
procured the initiation of a number of prosecutions 
against, the same person, and one of them which had 
resulted in conviction came up before him in appeal, 
the Higb Court, considering that it was not altogether 
seemly tlias he should hear the appeal, ordered its 
transfer to the Sessions Judge. Rama an 'Ah v. 
Dorpo Komi il a . . 24 W. R,, Cr., 58 

27. Judge forming premature 

opinion — Convenience - Relieving judicial- officer 
of cast, he wishes not to trn. — The High Conrt does 
not exercise its powers of transfer in a case of forgery 
or Ppfjury solely on the ground that the Judge 
who is to try the case has foimed an opinion that 
the document has been forged or the perjury 
committed. But when the transfer can be made 

13 P 
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tbausfeb of CIUMINAI. CASE 

s'faLOLAD l OR TRAJ> S ?YU—eonU**td 
_ Lent n V 1 any impnf** inUrf'rniec wiU> tie 
im? of i«i» J S Ut »«rt I;* 

“ b. .. 

sr: m 3..I.. ti* j«* «™ 

rro,il,oi wheb be vould hn»«H *«re to .'Oil 

j» - «»*■ » »»■ »— ” vsss 

On Cf»l*l*W 

i„* Cod. |Mef r e/ 1898/ * 6 ,f r 

m4iut& 9 Vi bm the complaint term ing the robicet 
of (rial in m cue trier'’ » Map Meats r Uted to 
f»tt« forming tbe »ui dance of tlie defence to another 
die already tned by tbe ramo Saguuatr - Jit Id 
tbit tU MagMr»tr bating 1 ad t t>|«Msl»><llM • 
on the « idincr, which totnicd lb< nukcre lor the 
defence in tlat cw it waa d uralle to liar* tbe 
complaint tri db,.onw «) . MagUterte CiiasM*; 
msi «a u* * Kcbj* Britt 4 C W XT., 824 
29 Eeaaennble apprehension 

In the mind of the accused- ( rtsuaaf J race- 
dare ( dt libb/j t 62b 1 ral Liar— Jmei/fU 

calm tr* > matt app »*«»««■ «/ tio. — lo 

d «1 „ will applirali n. lor ir»> .fir what the Court 
iu to roniidir )> lo> tr r«lr th* question wlatber 
there bai bun ant rial tua m tLc miud of the 

! rr« Uo r Jud/c age mt tbe arroMt*, bot alio the 
ortber quration wlitbir itcideit. Kay not hate 
laijancl «bicb though they may te snaceptible 
of >»5 lanntKiri and mi) bale 1 1] pined without there 


thanbper op cnnmcAo case 
Tgkmjkd ton imaB-«*ia 
,t am.to.ol ;to "" ?*WS 

itatemcnt. on »h tb a Judge or » J 7 . ji «~j 

i , i^ucmikj...*™; ^fSSJra 
S2a .la .toi 

,„a.^L ...» Kc.no.. “™ It'Si.MO 
U.. JWT-C"— > !■’%{•'• 

, 525. el (0-**P" ,,,on ?f £„£ ^tlePrtnct 

%‘XZ 1 : i lb. ?ndgr W-.W’F 

wsh'fi'asjaiWHW^s 

£»rd before a Jury <1^ * tt 

Ia^ex^Ct'for the end. of 


of r»llal»t»n and Kaj bale I a] Janeu altfcout tt 
Wing any nal bi»» in tbe mart of the Judge,,., 
netertbtlna inch aa are (alrrlated to create in 
the mud of tbe aecuaid a naaouaUe arprihmivo 
tbit be rra» rot bate a fair and imjart tnat 
DcrzTkOs t Diitib I L. It., 23 Cale^ 495 
Yxaziw An r. Ilascxas I’kifik 

[1 L E, 10 All. 64 
30 Probability of -unfair trial — 

Cotnfl rify oj eatt-Tr- «■ erjrvn cm Uoptriratl 
<o eeofW— i-eral ■ a real gaticm—ltnjttlrali try 
lay catt, Cnatyeffa^y cj t, Lt trrlme,i—Comp r *nt 
trtfae.t— f«« i aafica if lint, ilrnle fryii j'eatt 
at a (rif»e«.^-»V bere an Anotant 3I.giit atetritb 
wcond elaaa poain t.i dir.rtrd by tbe'Diatrict 
Mi^Satrate to tale up a fur of rorne 'jinplrxlty 
ami g out of diij lit. d louiulari a to lan i. in which 
the aceswd were charged with ncicg, t eapa 
mlacht. f and theft and where i tbe cojme of an 
Intealigation, beb Ida local inquiry expending o' 
Are daya during which be n adt a number of no 
and app<artd to late made a terjr careful ■ 
ecnacnutoui Ini eatigatio i of tbe lucJity mch 
wojld properly be made by a per on whoae di 
a Waa to gd at the faela wilb a lew to law 


— duty 
ww m> lay tbs 
■ g aneb inreatiga- 


■ « lie raeta wim a lew to 
aamt before >ome tribunal, and dnnr g aocb in 
tlon it appeared that be aeqmr, f a Urge _ 
of : w Watam will, rrlerracc to (the oecnrtenc 
J'V U i, \ li l' i *° ” n> * *t a jn dii ml determine 
Dot wbnb. ty reawn of tbe way Uwaaacqam 
cenld not preyeriy or J, w u, couwder in arx 


_f irenncg tbe eocfidracf of f?V. ‘ torJf 

falmet. and impartiality of tbe tnbu 

to tb. importance of Kennog a fait ^W C atfn 
tribunal. JUyeyroa T j,. (ary 

495 fol-owed. ibe l=ry H . eu* 7 

conriitnU a part and an ^ wtn8 

tribunal It u not qu t. “ j m ^’ rtl »Lty 

doubt n entertained aabi the fainim wn i d ^ 

of tbe jury, that the trUl^ruUn^l 1 ^^^ 

beeorem.chalury,^n.e,n«TOr«m* u 

In tbe end. be act right by tbe n ‘S 1 * Cc "‘ Ca l e /*H, 
V halo a opal Dolt, 1 L.Xn pnital* 
dlrfmgmibed. Lzcal P«rawta»C** * 

Ch.bdki CBrcMBErrrr^ ^ ^ 2B 72 7 

Is TUI V1TTSB or TBS trnrioy o”"' 

LM»tRBii*«Ba5CTE. Qtnit w jf,«5 

bis CarsDia CaAsrB* CTTr ' . 

32. II.si.lr.te Cd, 

against tbe- accrued- Cs»« , tbe ccarte 

(lbS2J, , Wie-Wlw t ‘b, Crmnnal 

of an inrotigaUon under Cb. y « t w1 uiiy 
Pxoeednro Code. atltincrln-i'cat- 

prtUsnaaey to comm'tmect.aeUrdiu ^^ tb , 

in? some bias agwn.t the B '^ > jS' f6 q 9 iry aid 
liaglatrate ahoold not proceed witbtl>« B gi Jilt- 
the'W aUmld be tran.ferrrf 
txwixl PSMDJJl ®‘*jg C.V. Kw 483 

1 11 e g a 1 P * ■»« J* 

Magistrate — Moytlratt 0*1*3**“ . 
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DIGEST Of CASLs 


( ei« ) 


TBANSFEB OF PBOPEBTY ACT (IV 
OP 1882)— «!/<■■ rd 

B L R„S‘7 refcmdto Bhaibo r Pabm*»ii*I 
Dataa . LLB.,7 AIL, 618 




i. 13 -Tratfm ly 


act of paritei— Ai‘t-Auenti ly cftralun of I at e 
— M. jo acJ 12 ti the Tnnifir of Property Act 
(IV of l$b2 relate only to trioaferibr ar of partira. 
Is tub jama c» thi it t?T Ilomo*s Tia 
Comtast X. 1, B.. U AIL, 102 

83 10.11. 


TBANBFER OP PBOPEBTY ACT (IT 
OP lS82)-oo«ti*«<A 
8,46. 

i>,t Sit* roa A bauds cf Lariarx— Pn 
chaaxbs, Eight i Liwarrai®*- 

I4C.VT 3J^465 

8.43. 

Stib IV.P II 1 st Act I 7. 

JL I* IL, 8 AIL 40# 


°! LE.E-,8 AU, 602 


?f* GCABLIAI— DtTTITS ASH PoWKB* OT 
Gcabdxa'is I. L.H., 23 Mad., 2S9 | 


Set IIisx.tr Law— Mai tttas *— Bight 
to Maistisaxcb— 11 I1XJW 

[I L.B_23 Bom , 343 
L I* R., 27 Calc . 184 
I. L. B., 23 AIL, 320 


- a. 4L 


See "N W P Beit Act « 7 

[L L. IL, 8 AIL, 400 

— — — - - Otl, , nit, A«n<r,i, p-parrlau 

toad Jtda for rati from ttfe %i ll, omrr— 
Latin— Dtc,,c» ioird » poM arouud mat 

U^IIAUA !’ aCtnt A r*" '* “°‘ l ^ «cn£ced. >t 
“ 5*1 , ., ta con »’ a ‘ r shrtb<r Anything in the 
condnct of the ■ Jwrt y who eenu into Court Lid wki 
^ d t'* nWl b,m fTO “ WHtB, kmmS. 

IVha* th. jLinUI hut for many 
pei^inrttMBnnnfAbonw And tbedefescaathad 

!STArfiS SlSTaJs “ 

extent on ..ether of tie partK*. Tnitl-aj . 

Sl . J-na.i7iu.2s,, 

Jy-2. tie hod ^ 

7 P !*■ IL, 18 M a <L, 4Q2 

FCECHAEBB — MliCAL 
»ho bad cbtau 4 a detrf 1 CtL 

Ins lodgment dclUr deJX In B., 14 M ad , 4£8 
“f 6»C‘4 pc pert in icd an 

AttZ *t? r * 1 »rpW 

«« bi * ^ nt AgfUTICS— Bight TO 


I -8.61. 

See Drcsif— loan o» BK*«7. M CS. 
GAG* 


s >* 

Srt Casas ran Lis Funs*** 

Bey, tiered end ntt'uittii* 

ru n ,ult-2r,u.',r cf preptHy X.J, 

Act HI <f Ih 77 (B'C ■&<)> 

leld a decree fer the tile of property , , tkJ 
Lett, mcrtfiged lo him by »n “*»“* ”*,**. 
sot ecarpulKrly Uf, *t«*Me, «>d w.»wA«J4* t 
A pun wd the AArte aXw*** 

regutm d de < d of »le Ilili that 
eoic petition Utween a rt<i*tered *»d M ^ yd 

lEitrument lowhich A U if th* ®*S 7 ,f|»f 
rtr,Id »j ply j asd tlrtt A ’• Yba iiCrt 

he Trasi/er of l tojurtj Act, *^*DA» » hi™ 


See Lis Pise I si. 


p. IwJL.WAlL. 8 ' 


-S'l.xfai" 

L Staf 13 &«+ ' 

27 Hl,z« c t—r<A**tary t ' a ^ ,T ’ 
ertixtart tr «*Jirj«eiI traAtjtrty J _ 
item— A ettea EiytArttltca—D^y *V*fW*eJ 
t.eroreA.ij/ie-iir.eriieAoiri^^J; ft n *- 
itltltnent wi/A fewer r/ 

D*td cf appctatmtal •• f' , 'T > T i .< _ atif'S 1 
St rtcy at tttdtaet effraad— P'*' “* 

ly tnjt a ad it utter cf ttliletaruf *< ,.e rt ^jjt / 
of deed of apfoiufmtBt —In 16i0 th ..nmailt 
and lierhnshindeumtiil apeet-noptin 
which they AMirred certiia Mnoicil* 1 ^ 0 
to the defendant Jt (the hrotlicr of J) "j^ddel 
“upon trust for J dunng her l>fe »sd «“ , , n tw 
ai the should hy deed or will Apiw 3 wer pre* 
qnenOy the (rctttrt, io I ,‘wmrrt 
them hy the uttldnmt, »“d the (^.utA, 
in Kited the timeeedi m home r Te P ,r *e_._* It g tW 
sorh house and ynmisee thircafter w tt< 

trust jiroptrty and being held by the i J v f, neca^ 
trusts of the aettlraient. On ‘he 1 , ha 
187s E retired from the trnet »nd 
isUmt to the remaining troitee O, ** ’t' ar 
<hy J executed a deed of •IT» u,t ®"f. r th»t & 
of her children r (presenting to h(J «>“ 5^0*=“- 

dA so to protect the iro^rty Dorn 
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TRAISrSEER OP PROPERTY ACT (IV 
OP 18S2) — continued. 

The deed of appointment was witnessed by E, and was 
duly registered, but it was not mentioned in the deed 
which assigned the trust property to G, and no 
information of it was given to him, the deed remain- 
ing in J’s custody and not being made oyer to G. 
In 1884 G retired from the trnst, and E became sole 
trustee in his place. In March 1881 money was 
raised by J and E on mortgage of the trust property 
to G s but no mention of the deed of appointment was 
made in the mortgage-deed. J’s husband died in 
October 18S4, but neither then, nor on the occasion 
of another mortgage of the property in 18S8, was any 
mention made of the deed of appointment, and there 
was nothing on the record of the case to show that 
the husband nos ever in needy circumstances, or 
pressed his wife for money, or that he died leaving 
no property. In 1890 E and J mortgaged the house 
and premises to tho plaintiffs, the mortgage-deed 
(which was duly registered) reciting the settlement 
of 1870, and thut “ J has not made any irrevocable 
appointment of the said trust premises under tho 
power of appointment given to her in the settlement,” 
but making no mention of the deed of appointment 
executed by her in 1S78. A deed of further charge 
was also executed by J and E in 1S91 in fax cup of 
the plaintiffs also without any mention of the deed of 
appointment: thu was also duU registered. Before 
execution of the mortgage of 1S90, the plaintiffs’ 
solicitors did not search the register of deeds further 
hack than 1S8 1, because they were dealing with 
persons who must hat e known of the exercise of tho 
power of appointment, and who had given a coveuant 
that no such exercise had been made, and because 
they then found that G, the former trustee, had 
taken a similar security himself in 1881 and must 
have been satisfied that no such Wot existed on the 
title. They had, moreover, a letter from G’s solicitors 
saying that they bad searched the register up to 
188-1. J first set up the deed of appointment as a 
defence in the pro- cut suit, w hich was hi ought ou the 
mortgages against E and J and their children, aud in 
which the plaintiffs sought to recover the amount 
advanced with interest, aud prayed that the deed 
might be declared void as against them, lu this suit 
E did not appear. The principal grounds of defence 
were that the mortgage deeds were not explained to J, 
that she was ill at the time, and left all the transac- 
tions to her brother E, and that she did not know the 
contents of ihe deeds which she contended were 
therefore not binding ou her ; that the deed of 
appointment was made in consideration of her 
natural love and affection for her children ; and that 
the plaintiffs had notice of it. On the facts the 
lower Court (Saxe, J.) found that she had full aud 
complete knowledge of the contents of the mortgage- 
deeds and was houud by them, and that there was 
gros 3 fraud towards the plaintiffs on the part of E 
in suppressing the fact of the existence of the deed 
ot appointment. Meld by Salb, J., that, according 
to the law which existed in India prior to the passing 
of the Transfer of Fropeity Act, the deed of appeint- 
uient was a voluntary conveyance aud fraudulent 
within the meaning of the Stat. 27 Eliz., c. 1, and 
void as against tho plaintiffs as subsequent trans- 


TRAHSEER OP PROPERTY ACT (IV 
OP 1882) — continued. 

ferees for valuable consideration ; the legal presump- 
tion of fraud which the Court was entitled to make 
on the cases decided on that statute rendering the 
question of notice or no notice immaterial. Judah 
v. Abdool Ktir<em, 22 W. If., 60s Doe d. Otlejj v. 
Manning, 9 East, 59 ; Dae d. Newman v. Rushan, 
17 Q. A., 724s and Godfrey v. Poole > L. 11., 18 Ap. 
Cos., 497, referred to. S. 53 of the Transfer of. 
Property Act has not altered the law in that respect. 
The deed of appointment came within the definition 
of “ transfer of property” given in that Act, there 
being nothing hi tho Act to suggest that it was 
intended to confine its operation to transfers by 
coutract. The words of s. 63, “may be presumed to 
have been made with such intent as aforesaid” (i.e., 
with a fraudulent intent), should be construed in 
accordance with the cases decided under the Stat. 27 
Hliz., c. -1. Even a-suming that it was intended by 
s. 53 to exclude voluntary conveyances of which a 
subsequent transferee had notice from the presump- 
tion of fraud, — Held on tho facts that the plaiutiffs- 
had no notice of the deed of appointment. The 
doctrine of notice, if applied, must be applied in 
accordance with, and subject to, the definition of 
notice given in the Act itself. There was no actual 
notice, and there was not such an “abstention from 
inquiry or search” on the part of the plaintiff's as to 
fix them with constructive notice. The words “wil- 
ful abstention from inquiry and search ” mean such 
abstention as would show want of bond fides on the 
part of the plaintiffs in respect of this particular 
transaction. Agra Bank v Barry, L. 11.. 7 E. tj - 1 
135, referred to. Held also that the doctrine of 
registration amounting to notice, as laid down in the 
case of Laksbmandas Saruprhand V. Dasrat, I. L. 
II., 6 Bom., IBS, had no application to the present 
case. Having regard to the toms of s. 53 of the 
Transfer of Property Act, that dcctrine, if applicable, 
can only apply for the purpose, either of rebutting 
the presumption of fraud or of preventing the 
presumption of fraud from arising. If the true 
meaning of that section be that the i ourt is to 
presume fraud only in accordance "with the facts of' 
each particular case, the facts of the present case 
were amply sufficient to raise the presumption as 
regards the deed of appointment. That deed there- 
fore was fraudulent as against the plaintiffs, and 
they were entitled to 'a declaration that it was 
void and-inoperative as against then). Held on appeal 
(by Pethebam, C.J., and Aonnis and O’Kixbaia', 
JJ.) that, looking to the unusual way in which 
the transaction as to the deed of appointment was 
carried out, and the secrecy given to it, the 
result of which was to enable E and J to raise 
money on the trnst property by inducing peisous to 
believe that the whole title lay in themselves alone, 
and on the other facts in the case, apart from the 
presumption which might be made under s. 53 of 
the Transfer of Prrperty Act, where a transfer is 
made gratuitously for a giossly inadequate considera- 
tion, tfs , that it may be presumed to bav e been 
made to defraud or defeat creditors, the decree of the 
Court below was correct. Joshua r. Axxia>'cb 
Bade op Sima . . L L, R„ 22 Calc., 185 
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TRANSFER OP PROPERTY ACT (IV 
OP 1882 )-«»f.a«e<f 

3 _ n cite of a tramftrr* in 

eooi fa t& and /*■ eoni id t ration— Good fatli 
0 1 FfT.it if tranter *‘< k *** 

duct to delay IT dij.at a creditor tit transferee 

tranafrr for v Joe i. t l aware of *St wisUwo on 
the part of th* ttanafcror to d*r at or d.Uj hi. at- 
ditora, but baa knew] -d fc eonly of an ^ “'i 

cut ion a K *init the tranafcror, auch hncwledge of 
Stull u ' t efficient to nt a e the t render, and doc* 
„4 make tie trenafcrc* a trao.ftre* ctbenrt** 
than in good faith within the mianlu* ft a *3 of 
the T render of i roptrty Act (1\ of 1682 fia« 
* oh v Joi.hr Oaten 2d » R A73 referred 

to. 1 «ia 9 Cat;** «A D a« 4*«a» *«»*» 

tL Ij R-. 24 Calc, 825 
1CW N, 665 


Teanlfir n fro.d vj erf 

del ora— Good fa. * —When it U aaid that a deed 
u not cxce-utid tn good fa lb. what * m ant la that 
it war executed a a were c,oak the nal (auction of 
the part a Wing that tie cutetuible greutor 
ahould man the b n f t to bir aclf t avisimia 
1 mu « auxixaia'a Pitiu 

tL L. 1C, CO Mai, 4G5 

4. Zttlo end end tor— in 

teal to dtlay and defeat ereJ.tori—Siot 13 
Ha r 6 — A sure j reference by a debtor cf one 
cred tor to auoth r and a furl .n a sure l wf fide 
eecut tv given to a errd tor to the eitert of ti* oebt 
St not w th n a «3 of the Treivfcr of l rt pert? Act, 
1162 at til nl » it bin the E gli,h Statute of 13 
Elia, e. B. But wb re auocatntut g veuby way of 
i,-cunt r gore furtbiT and >ccurei debt* that are not 
due, the Set it, <,n,raj tub fictilioua dibt*. to 
defeat or d,l»y the rreuilora Where a part? Litenda 
to rt jly s|on a document aa net witbio a L3 cf the 
Trenatcr <f 1 npirtj Ait became it nenlj crealia 
a preference in fa our of certain cred tore orer the 
real, he muit ah w atrully that the docuu ist i lueb 
and nothing m re NiBirm 1 attau e Sum 
o batik Pahab IUK.23 Idai, 184 

5 — — deetynmrnt ■ ■ frond of 

credit ere Intern! t a l f . node, r l - Jt d. d u 
1831 lea ng a widow del ndant hex I) and twi 
toua i“ and b (dtfen ant. Noa. 4 and 5) Itv tbi 
will be gai e bla w mill, oUrcat in the rent. and 
income of bii p operty ra J( rt to tha o li.at on cf 
maintain! g ducati and bringing up the cbilurou 
After! a de,th the piopertj, moriable and lm 
able nil to be d id d amon., b a toot equally 
.D abould attain the ape of 25. Be attained mat nty 
“ Oc^bcr 189a On the 13th dune 18.5 the 
^JamtiSa lUamed a diene for E3« 6-10-10 
agajiat the widow and her ton V In execution of that 
cecne-thej attached under an order dated 2nd July 
189o, tC^munoieaUe propirtut which had belonged 
touie Uatafot'a iitaie on the gtem d that loib the 
widow ard »d »a intfrcat in them. The difen 
danta alleg d(ia^e>o/v>)tb%t by an amigo meet dated 
the 2tth I etrears 18*6 the w-dow had aitigned 
and tumnderid ter J te-mUnat to her too L and 
that inch inttnat an 'idy^ore not available to 


TKAnarEii op rBorEnrr act or 

OP 1882) -ee»f ■»«»<*• 

cat af y tl e pit ntilTa ierre ap woat her Ai to PJ 
Int rt iL the defendant* ail -ced that by a ieti «l 

aettl went, dated the 2lh lelruary 1635. W ™ 
-valid y aetUed for tbe benefit of hitnaclf and to I 
family, and that tb. re fore h. lad no U 

which o-uld be attached und r the order of the 
July 16 * That even todepend.rU, of Uu atUrto 
mer t her ui .ntmet to h<ro*u *oq li *« invahd 
magamrtUw pUl Uffa uo ice a- M of tbe W««T 
Yule rty tit (IV of 188J) Tbe object «f ttoi 
aat Hitncat waa to preUct tbe inyrrtj fnw 1 
mditore, and it «• rtiaigned to defeat the I^£* 
decree and it waa therefore fraudulent 
a* a gain at the plaintiff*. lUt the d.<dof«UlrmiA 

by P c-f th* 3th February 1635 »5d J 

the plalrt S. under a M e f tl e Tracer d 

Ait lb of 18 4 .). TUt the 1 UmtdT. were ntthdto 

rvalue the .hare* and inlereat loth of the 

of P to far m B,U be nec.a-ry 

imeef 13th June .SU, 

a 54. 

t„ Mabcioiuajc Law-PsM"^'* 

r.«», .7 1 '»““£,Srw 

S„ Tux wrticy- CoymtniOJ' ot 

ffJSio AH. H 

L L. B-, 27 Calc, 463 

‘"‘““‘Tl ui.‘ u «*.« 

L 1, R, 27 Calc, 463 
See CAtMryryxbtirtOaAMiPcsCSt* 1 * 
— Coxjxitiox or TujiiK. 

GltTB CJ-S 54 oMli’Tranafi/of rrop^y^ 
virtually aboubia ojtSoual nfidnt«n. 
ChcjCx* Curcsiu j.citi e l'ATAaau ^ 

[LLB.,8 Calc, 637 10 C. I» 


r 116- , 


_IJa»AC3 

IT COTATASI L 

I. Ik &, 31 Al*i. 8 
Sr. \EXH0 U a«> prBCB.Bi*-Tlun>e»» 

h'lama «» 13 Mai, 163 


»»S-5S 


vrjecte --JJe/rcf in till* -lh*«prev»ioo»“> 
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TRAITSBEB. OP PROPERTY ACT (IV 
OP 1882) — continued. 

defect in the property ” in s. 55 of the Transfer of 
Property Act (IV of 1SS2), includes a defect in the 
titlej to an estate. Essa Sulltmax r. D at am ai 
Pabmaxandas . . 3. 1). R., 20 Bom., 522 

s. 58. 

-See Decree — Construction or Decree 
— Mortgage . I. X-. R., 19 Mad., 249 
£L. R, 23 I. A., 32 

See Limitation Act, 1877, art. 1i7. 

[I.L.R., 16 Mad., 64 

See Limitation Act, 1S77, art. 11 S. 

[L L. R., 14 Bom., 113 

See Mortgage — Accounts. 

[I. Is. JR., 14 Bom., 113 

See Mortgage— Construction. 

p. L. R., 12 AD., 175 
I. L. R., 13 AIL, 28 
1. 1>. R., 21 AIL, 4 

See Mortgage— Form'op Mortgage. 

[L Xi. R., 9 AIL, 183 
I. L. R., 12 AIL, 203 
I. Xj. R., 14 AD., 195 

See Mortgage— Sale op Mortgaged 
Pbopertx— Rights op Mortgagees. 

L I. Is. R., 22 Calc., 33 

See Pre-emption— Construction op 

IVajib-ul-urz. 

p. Ii. R., 7 AD., 258, 343 

See Registration Act, s. 49. 

p. Is. R., 15 Mad., 253 


— s. 59. 

See Bengai- Tenaxct Act, s. 12. 

[3 C. W. 3Sr., 499 


-See Compromise — Compromise op Suits 
under Civil. Procedure Code. 

p. Is. R., 9 Mad., 103 

-See Cases under Deed— Execution. 


-See Deposit op Title Deeds. 

p. L. R„ 14 AD., 238 
L Xj. R, 17 AIL, 252 
1. 1-. R., 24 Calc., 348 


See Evidence Act, 1S72, s. 68. 

■ p. Is. R., 18 Mad., 29 
X I-. R, 26 Calc., 228 

— Orel agreement for fcanom — 

Suit Jor ejectment by a jenmi ■ — A jenrui in Malabar 
sued to eject a teuaut, who proved by oral evidence 
that he had one year before suit paid to the plaintiff 
a sum of money as a renewal fee and the plaintiff 
agreed to demise the land to him on kanorn for a 
period of twelve years. Held that, although no 
insurin' ent had been executed and registered, the 
plaintiff was net entitled to eject the defendant 
Ittappan v. Pabangodan Raxau 

p X-. R, 21 Mad., 291 


TRANSFER OE PROPERTY ACT (TV 
OE 1882)— continued, 

s. 60. 

See Attachment— Subjects op Attach- 
ment— Equitx of Redemption. 

[I. -L. R, 21 Bom., 226 

See Malabar Law— Mortgage. 

P. I-. R, 16 Mad., 328 

See Mortgage— Redemption— Redemp- 
tion of Portion op Propbi'.tx. 

P. Is. R., 17 AD., 63 
I. L. R, 21 Mad., 369 
L Is. R, 20 AIL, 23 
4 C. W. AT., 507. 
X. L. R,, 22 Mad., 209' 

See Mortgage — Redemption— Redemp- 
tion otherwise than on Expirx OP 
Teem. . 1. L. R., 16 Mad., 486 
[I. L. R, 23 Mad., 33 

See Mortgage — Redemption — Right 
op Redemption. 

CL X-. R, 22 AIL, 238 

— Sight of redemption, Extin- 

guishment of — Breach of condition in mortgage- 
deed— Conditional sale. — The breach of a condition 
iu a mortgage-deed to the effect that on default of 
payment ou a certain date the mortgage shall he 
deemed an absolute sale does not amount to an ex- 
tinguishment of the right of redemption by act of 
the parties within the meaning of the* proviso to s. 60 
of the Transfer of Property -let, I St-2. Pehaxxa r. 
Venkata . . . I. L. R„ 11 Mad., 403 


ss. 61 and 02. 

See Mob-tgage— Redemption— Right op 
Redemption . I. Is. R., 16 AD., 285 

s . 62. 

See Mortgage— Redemption— Mode of 
Redemption and Liability to Pore- 
closure - . 11, R., 8 AIL, 402 

See Mortgage— Redemption— Redemp- 
tion OTHERWISE THAN ON EXPIRX OP 
Teem. . I. L. R, 16 Mad., 486 
[L Is. R„ 23 Mad., 33 


— S- 63. 

See Mortgage— Accounts. 

[L Iu R., 17 AIL, 282 


s. 65. 

See Landlord and Tenant— Transfer 
ex Tenant I. Ii. R, 10 Calc., 443 

■ and s. 68 —mortgagor and mort- 

gagee — Construction of mortgage — Sale of premises 
at suit of a prior mortgagee — Bight of a second 
mortgagee to sue the mortgagor personally . — The 
defendants, having already mortgaged certain lanel 
to another, executed a byputhecution-bond compris- 
ing the same land in favour of the plaintiff lo secure 
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TRANSFER OF PROPERTY ACT (IV 
OF 1882)--eo«fi»»ed 

a debt lue by lb ro to the plaint ff and wen*oted 
there u to pay to him Uily the ptOMeda of crrt*»n 
Mice of firewood, of wh ch the plaintiff «u to f red » 
port tow ardi the iccun 1 eUU The defenuant* ha» 
failed to )*J the amount due ou the Erst mort- 
cage, the firit mortgagee obtained * decree and 
brought the la d to sale The plaintiff then brought I 
a nut m the Small Cause Court In recover the amount 
da on foot ng of Ui» hjpothif atioo bond. JleU 
the hjpobeeatoutoud to tabid no peraemal coic- 
uant hv the oil gore but that on the construction of 
a*. C5 iu d C3 of the Transfer of Property Act the 
obhgoia had comm tted default ee> at to rut tic the 
obi „ee to eue th in personal y under the foraur acc- 
i ou = smojEE r TnurvE»Qa»au 

[I Is R, 13 Mud , 182 

b, 07 

‘tee LixitiiiOB Acr IS " asr 1 2 

[E I* B, 24 Calc., 473 
Sr* LniiTAtitx act IS " ibt 13’ 

[LL.B. 20 Calc, 289 
See 1 niitatioT ter IS ’ asr it 

[L U B , 16 Mai, 64 
S t Jokroici— Pou tk or Sale. 

[LLE.U Mod., 109 
L I*. B., 21 Bom, 207 
See JIoKTe.au r — v ai* o» JIo8to*okd 
lnortKTi llioni. oi Moirroaoti* 

[I la. B., 9 All, 68 

1 . — — . - Bijll of l—Sa l/ct tall 

ly unfroctuorg mortgagee — Index a 17 a) of the 
Transfer of Pn petty Act (1\ of laSZ) a usufmc 
tuary mortgage whoso loss taion has not been ills 
turhed cannot mamtain a suit either for foreclosure or 
for aalo on non payment of the n ort 0 age- money 
CAondtri Utorao i> »ji v Collector of J/oro 
dalad O 11 A 1 M , JS53 p 13 Doth y 
BaUdor 7 \ JT £3 GaartA Koorr x JJttdar 
A.taJ 5> ir 128 Ve.2al.iam, x s.lrama.ya 
I -LE^ 11 Mad S3 and Jhallo Earn y O rdhart 
*. nyi 1 L E 6 All n 23 9 referred to. Uiena 
t LiuuoBroiM J.L.B..UAU. 367 

p 2 7“ , Itefroctaary mortgage— 

Kenedy cj mortgagee —A usnfmctuary UKrtraceeu 
not entitled m the absence of a contract to that 
V™*! t0 *?* ,or cf ‘lie ruertgagd property 
rails The construction placed ou Lfi7(a\.fiSi> 
Tranifet of Property Act 189’ b rcaia/oLp., t 
Salraaanga, 1 L B 11 Mad* 68 that a usu 
frurtnorv mortgagee can sue e tier for foreclosure 
or for isle but not for one or other in the alternative 
is wrong CttATHC r KcWJa* 

[XIj.B.iaiiad, 109 


DIGEST OP CASES 

TRANSFER OF PROPERTY ACT (TV 
OF ie82)-«af.aa*J 

.......a ib. an. u» f * “'"''V? VS 

™i.B.d 1. u. TW« U rrep«. Art . »» 

Tiuiifi r .f licptrl. Art . G7 1™”^“ 
property to tale „ it lb. 


3. hK, 14 Mad, 232 
*oda.0S-C l./r*c/«^y 
of a art gag e—b*'t I r f 


the rtepwat d 


to3 - 


~V~ and B. B8 (d)— Viufrae 

uorlgage\K,tk a perietal eo eaaat— *a l 
a oagee if { eale—E git of .. l_J n » .ml 
X.th »y n ar»u« it appeared that the mort 


■nerryogf- Lhipo........ . 

lale-B git —The llamtilT 

lh« n ortgagors paid off 1 art of the debt due 
fructuary mortgage to on. d ^ 

under and n »»i laced by the rocrt.a ors p«« 
under a l.u fructuary mortgage of thaA part 
mortgage preu U.a which has Ucu la iU ' “WJ» 
of the mortgage, so j*ld off, who eaxested a rtl^- 
Th# oth r mortgagee under the 
oLta ned a lecr.e for .ale on the f olmg of that ioj 
atrnment, and th. mertgagtd vremuee 
auhj ct to th. Vitaliis! ment of the I 
the Ice re e-holler jmrchaatd and afterward**" . 
hi. rights to ui of the present defend*^ 

to be invalid a* against bim. BAJaATTA J74 

OAM I. !>. Ju, ID Aiuw. 

0 md.68(»)--l^ a ££ 

ngil (otoe for eacrtgaiW'J ^J^Z^tgagt- 

nant to pay the iuort 0 age-money m 

rtf 1SS3 This eeiTtnanl wa# foumr™ 

If 1 fad to pay th# umrtgaS 


land* to my pofseanoa b “ 5“rtlcl the bond, 
of Goren m nt rteenne, and abu r^t VcnrcJ 
The plaintiff sued to recover the money ^ 

from the defrndam pcnonaUy and j, tbst 

pBprfj' J..M ‘/.ifiaSSsS 

... rt ^ AJ iaan 

e and as. 83, 

mortgagee , tit, toted lefort . toKCCver 

E git of mortgagee lo a iiu monrJ 

money due on a mortgage defendant pa ^ <et 
bto Ccort and a notice was * 5 * u ™ 10 . ... It# 

under a S3 of the Transfer of Pnpeny £“* Krlt g 
mortgagee filed hi* mil hefewe _u« c ^ mart gag « 
on him, and It waa not proved that th Court 


detrte SitA**»m“- 71 

pb.E.Ul^ 371 
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transfer of property act (IT 

OF 1882)-™-'.*”^ js 88> 89 u,„ r - 

7. - — , , , nn/T, April 1S32 sued on 

tnary mortgage dated Jth^ P suit fllec i in 1?S4 

1 7 i 1SS1 — bon n of • , £ ed yotli April 1SS-, 

on a usufructuary niort r-> ' ufc 0 f the mort- 

a decree was passed for the pay ^ ^ q£ ^ 
gage-money, or m f^^ ( S emb1e under the 
mortgaged property. t j lat tho decree for sale 

Transfer of Property Act ' • atasaMI Stroni- 
was the right decree. j. L. E., 11 Mad., 38 

and 9 . SO - Suit for money 

cult on V ain tZTofde?r?e P - A mortgage-deed 
cur it V ,!l execut -f nt to pay and a suit 
contained a personal covenant to I X that 

was hrouglit on such per oual liability . ^ 

the mortgagees u ere entitled^ ^ 

to proceed agains money-decree, but that 

bring a suit only ^for ^ ^ ^gaged property 
they could not f b decree without recourse to the 
in execution of such de ^ Transf( . r 0 f Property 
provisions of s. Sovatth* Pax* 

let. Eah Kbshttb deb 0. -°* A [2 ^ n > 320 

Xlecreefor payment of money 

^instalments on consent decree 

decree- Separate suit. decretal amount be 

it is ordered that W™’ nd tS, ^ properties set 
made by „“c X ed to the decree stand 

forth in a schedule . £ instalments, the 

charged with payment of execution of the 
said properties canno Do brought under 

decree, hut a separate J p ro perty Act. AOTHOXXS- 
b 67 of the Transfer of Pioperey 
snnx Dabee r. Gobei Sunk. ^ ^ 22 Ca i Q ., 859 


TRANSFER op property act (IV 
OP 1882 )-co»Dnuerf. 

of Chait 1297 we shall tale ^^^"“rincipal 
the laud. , date° the sudbharna bond shall remain 

money on due date, th ^ wft§ . jn tWs contract no 
agreement wtotakfi 

ETS .uaf I-A -gfxis 

was no rightto a m ° fVL 0 /rty Act (XV of 16S2) an 

s. 67 of the Transfer of Property A x ^ un less 

usufructuary me rtgage e - ■' j v ,- 0 uld imply 

there is anything m the contact wtach o ^ ^ 

the right) sue either for foreman ^ ^ _ 
Vmda v. Umrao Beg am ,1. L.^ , ^ ^ 

Chathu v. Kunjan, 1. A. Had., 232, referred 

maun a v. Guruva, I. *• bt.> i* - 21 ad., 

to/ Venkatasam* v. Sairomaayr, - ^ DooK1£ 

SS, not followed. Luchues - 34 Cal0j 077 
Mochas Jha • . a- -m. •> 




and 8. QB -Charge /or 

),iain<e7tanc« created by a Separate 

Civil Procedure declaring the amount 

suit - — Where n d r e ^ter deem ^ ma i„ten- 
payahlc to the plamtifl m resp 0 certain 

Lee, and that it a for med a specific item in 

immoveable property went ou to direct that 

the geueial estate of a testator, wens fc q£ tUe 

for the purpose of secur rag ‘“ldLe executed hi 

future maintenance a deed immoveable 

favour of tho ^cSin^chSse of all her rights 
property, on her “““”,> esta t e ,— Held that such a 
and interest m tho g b su it brought on the 

charge was properly c ““ c *“ y t0 by 

deed, and that it could no‘ » Balee v . 

proceedings in execution. fuMoyessury C alc., 859. 
V Gouri Sunkur Fa ”^’ / j_ u kMmoni Debya, 

followe|. dSinguished. llATAE-om 

DAsairc. c. Choosexhosex Dabsm ^ 22 Calc „ 903 

11 . — 1 

Sudbharna bond- Covenant torepoy ^ 

0 / iond-Snit /"mortogfwit was stipu- 
decree. — In a ^ mouey in the mouth 

lated, “ having paid the prmcipa 


12 - r-ZZ^Tpropelfy Act (iv Of 1832), 

should pay to the p a ' b charge on certain 

that the said sum sbould bc ® ° wofassll aud 
immoveable properties situated Augnst 1894 

specified in a schedule to th L decree^ the 
the plaintiff obtained . 0 f the decree 

decree tea mofn^l Courtano^eiU ^ ^ 

for execution there. ^ property, but 

order for attachment and 1 sale 1 ot “•^P, 89 J 5i the 

the order was rev ■ erse h Properties could not bo 

High Court holding that tU m ^ ^ & gcparatB 

sold in execution of the dec , Trans f 0 r of 

uit must be .tag* ^of the T ed ^ ^ 

Property Act. -‘•iic p oi*der for transmis- 

Court that passed c Court vrith a \icw to 

Sion of the d ^ r 4 C application was refused by Saxe, J., 
execution, inat ip_ . v ir 95 was conclusive 

who held thatthedeemonof May 1SJO was 

as to the plaintiffs right to atacl a the P op . 

aref ss3& »?’.* is- 
ssjistfsar SfeZiS'SSi 

ftZ ?3i» SS*. %»«“»» 

PAKDaX 0. ABHOXB3WABI 35 Cala> 2 02 

See Cuttkdba Mosi Dassee m 33 

JdtIXXICK • 

A s. 68. 

See Lmitatios ^IMad., 242 

, _ . Pn>3E3SlOH inSDETi MOBT- 

- I 8 All., 298 

& ;, K £S " SS S! SS 
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TRANSFER OF PHOPEBT1 ACT (IV 
OF 1882)— ont nmd 

L — Moridogt of noil traoif tr- 

ail* pr pcrtg-R ght to inn for aortgagt nvntg-- 
WhT e a decree i as obtaned b> a Isndbol ler for 
tanc In t of a 1 d whcrel y an oecu pa cy told n r 

eoase-ia Iv fa led to'ootii poos «>on and brought a 
an t a ai at tt morl e a*i rloreitr the n ortga.c 
moicv II tl that i asm ith at the mortgagor inert 
hi e L on that he «u roort B a r ing an estate not 
legally tranof rable while the mortgagee might haie 
hel e el that the estate was tra isferable the act of 
the former was a ilcfanlt d lining tbo latter of hn 
security w tL n the meanuv of a. C8 (4) of tie 
Tranaf r of Property Act IV of 183'’) a 1 tl e 
mortga n eewas ther fore entitled to ance -ed Osman 
'tisou r Scjoabi KcAB L I*. R , 10 AIL, 47 

3. Salt of nortgagti prtmuet 

unite Land Arqn > / ns Act P nonal toll Ig 
taorfgaq't — Tl sa e of mortgaged pr mure nadir 
the Land Acq t on Act is no a distraction of 
the « c rtj « tl n the intan ng of a. C8 of tl e 
Transf r of Property Act and do. a not enable 
the nort a e to aie the mortgagor | eroouallv 
Abcbcoaji r ltaghaba I L. It, 13 MatL, 221 


TRANSFER OF PROPERTY ACT (IV 

OF 1882) -rears «a*d 

the Tra safer of Property Act, instead of far peeseaoa 
tf the land. Ljsoa Beddi e Sa«A Bait 

[LL R. 17 Mai, 469 

8 Umfructuarg tnorigtgt— 

Leatt of mortgaged prtmutt Ig mortgage! lornor’- 
gagor — Mortgagor Adding on of Ur tip rg of It tit 
-a g\l of to t-u L and oil era mortgagees under 
a usufructuary mertgage executed in lb ir faiour by 
one O (the usufruct burg appl cable In as tii faction 
of the interest of the debt) leased Uio mortgaged 
premise* to the m rtg*„or The lease was for a 
t rm ccrtun with a cownant that the mortgagor 
mi Lt reuesr on con j lance with certain roadim* 
The mortgagor nn the exp tg of the lease, did notfuUl 
the condit om of the sa d covenant but refuted to 
cite up poosetson if the mortgaged property to tM 
mort r a_eea. Mil l that the mortga «* were entitled, 
lit her under cL ti) (a. held by Loo* CA. 
TiaaEtL. J ) or under ch (c) a* held by W 
Bimul and Bcheitt, JJ ) of a 83 of Act IV of 

1SS2 to a m nr y -decree for the amount due under 
the n ortgage 04.<n4 Dt, v Ajndita Pratad. 

W ttilg \otf All (lV*7),p 269 and JkaUn Ho* 

, v O rd Aar, Hog A l L llj AIUS3S * 

I IIiba Lap r Ghasjiu 1. 1* R, 18 AR. M8 


mortgage am not — In a auit against a u orti,s„or for . 7 Vtrfrnclnart mortgagt 

the pr ncipal and inter it due on a mortga r p it Ditpottttnom of mortgage! lg a trupatur— *■ 
appeared that tl e payment of inter st had fallen I for neottrg tf fie nvrtgagr assn —The worn* 
into arrears, and tluat the mortgage d ed procided I "any other person *’ In the concluding portion <x 
that in inch eieut the mo t„s_e* shcnld bo ent tied cL (e of s. C3 of tl o Transfer of Propertr Act mean 


mortgage d ed procided 
inch eieut the mo t„a e e* ihenld bo ent tied 
1.» possess n of themortgage-prem • ■ t the mcntga.or 
fals ly alleged that all the interest due bad b «n 
tendered. Ueld that the mort„a 0 ec wn entitl'd 
under a, CS of the Transit r of Property Act to sue for 
the amount das on the mortgage Siiata'A r 
Ceqjuixu, I- la R, 15 Mai, 85 

•tonal decree againit 
Suit for a personal 
;e which routamed 


mortgagor B g\t of 
decree on a usufractuai 

no express core ant to jwr but°,ro Tided that if thj 

dafen^w i\ V 1 ® s r YT? debt Ufore * certain 
date (now paiied) be slonld be replaced n possession 
The m rtgaged prem w , h%i been a tUch<!d in exe- 
txi 2L*? * drercf , "Haloed by a third party against 
the mort agor and a cla m pr ferred by the pU till 
hacing been mw»j, rejected „ a 'the prom 

SfSalSS: rnMSas 

ACl •- oA Lorxixsun e ABCKICHlttl 

\ [iL.R,15MaA,304 

5 A K sit Vttfnelnarr 

oocyV Mortgage l f p, ont of paLaol b. 
mortjag,r, ml, riot conduct ~\\ here a nwf 
tuary moHcagee is t nable to obU n pos»c« on 5 
the mortga^d property oam" to ’ OI 

haring exccutfJ a subsequent mortgs 
the second m rtgbgee m posswnon the hrstmo 
may elect to sue aftnne* foe the money under 


.... person” — - . 

cL (e ots.CS of tl a Transfer of Propirtr Act n 
“any other person basing a title" Tho durtirbanc* 
Of the mortgage’s jiossess on by » trespasser will ** 
confer upon the mortgagee a right to in* the mart" 
gs.or for the m rtg» e e money °®/. a i 

ArnnacAtlla ILK 16 Lad 304 . 
LixcutBi But r BAM Cnaarrsa lilt . 

CL L. R, 19 AIL, Rt 


tuary mortgagee to whom tLo m f^agp* ” 
deliver or to secure possession of the V*°V**tl “ r 
gBj.ed .. not ent.tl si to claim in a su t for the money 
an order for the salo of such properly So held 7 
tie Full B nch in a case whew tho “ret gage « 
ta ued no cosenant to pay ABnsXCBXblW 
c Atystatta* I. L. R, 21 Mai, 47S 


! G9 


Stt Mobmage-Powbs or SAW 2Ql 

[I L.L, 11 Mad-. 

— Liraifs of tonm of 
-Land lit* It,, d Hr ct of Mo A 
la the d sir ct of Mahno w th n th« I* l “f ^ 
Bombay, and w t nn the lo-al limit* tl1 .® “l-.w 
tend ct on of the H gh Court is •*“** . ,„ 
is town of Bo nbsy in the sensa m wh f ' »« “ 
ressiou is used in a. 63 of tho Transfer of P«P«/ 


prcssiou lsusedin s. ouoi suo "t, J 

Act. Taiwssc CwdADnABKAStDg o. ba 

DAB McncuAXD . I L. B, 23 Boffl-, 3 « 
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TRANSFER OF PROPERTY ACT (XV 
OF 18S2) — continued. 

~ s. 72. 

See Mortgage — Accounts. 

[L E. R, 19 Mad., 327 
X. L. R., 21 Mad., 32 
I. L. R., 20 All., 401 

...... S. 72 of i he Transfer of Pro- 

perty Act only reproduces the rales of law which 
Courts of justice in India hive uniformly adopted. 
Gikdu.ui Lal v. Bhola Nath 

CL L. R., 10 All., 811 

s, 73. 

See Mortgage— Sale os Mortgaged 
Property — Pencil asbrs. 

[I. L. R., 15 Calc., 546 

, See Sale ion Arrears op Bent — Sur- 
plus Proceeds op Sale. 

[5. L. R., 20 Calc., 214 
1. L. R., 24 Calc., 748 


— g. 74. 

See Decree — Form op Decree — Mort- 
gage . . X. L. R., 18 All., 189 

See Mortgage — Sale op Mortgaged 
Property— Bights op Mortgagees, 
[L Ii. R., 19 All., 527 

— — Redemption of prior mort- 

gage — Extinguishment of prior mortgage — Title 
by possession.— The trustees of a religious institu- 
tion improperly mortgaged land forming part of its 
endowment, and put the mortgagee into possession on 
the 27th Juno 1S77 ns usufructuary mortgagee. 
Tho mortgagee assigned his raortgaga to defendant 
No. 1 on the 7th December 1882. On tho 23rd 
December 18S9 the mortgagors executed to the plain- 
tiff a deed of usufructuary mortgage of tho same 
land to secure III, *100 ; tho deed stated that the 
money was borrowed with a view to discharge a 
prior mortgage, and proceeded “ as you have under- 
taken to pay H1.000 to tho mortgagee, 1 credit you 
with R1.000 and receive B-103 in cash/’ The 
plaintiff paid off tho prior mortgage on tho ISth 
' April 1890, but did not obtain possession, other 
persons hating entered in the interests of the institu- 
tion. The plaiutiff now sned for possession and a 
declaration of his mortgage right, tho persons in pos- 
session and the prior mortgagee, but not tbe mortga- 
gors, being joined as defendants. Held that tbe 
Transfer of Property Act, s. 74, was not applicable to 
the case, and that the plaiutiff was not entitled to a 
decree. Kooeaiia Sahib v. Chidambaram Chetii 
[L L. R,, 19 Mad., 105 

75. 

See Mortgage— Saxe op Mortgaged 
Property— Purchasers. 

(X. L. R., 20 Bom., 390 

See Mortgage— Sale op Mortgaged 

■ Property — Bights op Mortgagees. 

[LL.R., 19 All., 527 


TRANSFER OF PROPERTY ACT (TV 
OF 1882) — continued. 

8.76. 

See Landlord and Tenant — Teanspbr 
by Tenant . L L. R., 10 Calc., 443 

See Mortgage— Accounts. 

[L L. R., 8 All., 303 
L L. B., 15 Mad., 230 

See Bight op Suit— Injury to Enjoy- 
ment op Property. 

[I.L. R.,16 All., 386 

s. 78. 

See Mortgage — Marsttalling. 

[X. L. R., 12 Mad., 424, 429 
I. L. R., 13 Mad., 383 
I. L.R., 15 Mad., 288 


— — Transfer of Property Act (IV 

of 1SS2J, ss. 3, 7S — Oross negligence — How far 
registration amounts to notice- Registration Act, 
s. 50.— Where a morteagee prior in date duly investi- 
gated tho title of the mortgagor but after the execu- 
tion of tho morrpage returned the title-deeds to tho 
mortgagor, according to- tho custom prevailing in the 
mofussil, and subsequent thereto a mortgagee ia 
Calcutta advanced moneys on one of those title-deeds- 
witliout any actual notice of the prior mortgage, but 
without having duly investigated the mortgagor’s 
title or searched the rrgister,— Held that tho prior 
mortgagee was not within s. 78 of the Transfer of 
Property of Act guilty of such gross negligence as 
would postpone her mortgage to the subsequent mort- 
gagee, and the conduct of the snb-cquent mortgagee 
was not such as to create any predominating equity 
in his favour. The fact that there is in this country 
a universal system of registration is ouc of the 
circumstances to be taken into consideration in 
determining the question of gro-s negligence. 
Semite — The question whether registration is notice or 
not is a" question of fact, ami as each ease arises 
it should be determined whether the omission 
to search the register together with the other 
facts amounts to such gross negligence as to attract 
the consequence which results from notice. Tomb v. 
Rand, 3 Rro. C. C„ 652, • divans v, Ricknell, 6 Ves., 
174; Martinez v. Cooper, 2 Russ., 193; Parrow 
v. Rees, 5 Beat., 18 ; Hunt v. HI mes, 2 ReG. F. J., 

57 8; and Agra Bank v. Barry, L. R., 7 H. of L. at 
p. 143, referred to. Monindea Chandra Nandy v. 
Troyluckhoo Nath Buuat . 2 C. W. N., 750 

s. 80. 

See Bight op Suit- Sale in Execution 
op Decree . I. L. R., 12 All., 546 

s. SI. 

See Mortgage— Marshalling. 

(L L. R, 12 Mad., 255 
L L. R., 23 Calc., 780 
2 C. W. N., 3 97 

s. 82. 

See Mortgage— Marshalling. 

[X. L. R., 22 All, 284 
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URATsBFBH OF FHOFEBTY ACT (IV 
OF 183-) tool meed 

L • it trig age — Coafriinf cm— 

Apporl oamcmt of lit mor tfa<it-dtU—31oHsa3* 
Jeer" J Iron It a aut upo a mortga e-boad. 

F p of the d fe dants wh bad aula qu utly jnr 
cbaied all the »©r ga cd propert es, couleud d that 
under a 82 of the transfer of Property Art the 
mortgage il tt ahould be apport o >d b tween the 
\anoui mo t e » cd prop -rt i and ttatiaeb defen 
Uot should b allowed to pay off h « rat all* ebare of 
the ro rt age-debt. Held that the nt nl on of i 8 
visa not that the 1 en of the ujo t eagre abonld be apt t 
but atm ply to d t rm no the liab t lira of the pur 
cha« ri infer tt a dtliat therefore all the mortga cd 
propert a were liable n satisfaction cf the jla nttff a 
claim Roanr Naiu Pebjuad r insist. •'lone 
[I L. It, 18 Calc, 320 

2, Par! al reitemp me ifmrl 

aaai—Apporl ommernt of mo g*ge i,l -Comlnlm 
I t,*- — In IS t -I and II 1 o dr drd broth ri 
hypo h at d to X and 1 the Louae or to suit, 
wh cb was A * fatn l pn perty a l a honie brio t 
log to B 111 1 SO A hypothreat -d the hoate now lu 
■u t to the pa ntiff la 16} U sold lua house for 
K 00 by a rou eyauce at ated by X and 1 who 
acc ptrd lloo d aebar e of a mokly ot the 
debt accur d by lb hypothecs oo of 1884. the 
balance ol RloO be og r ta o d by D In tb a »n t 
the plaintiff sou bt to rcco ir tl e tmnupal and 
interest due on bu accur ty of ISbeJ and b contra led 
that S and 1 who were defendant! 4 and w re not 
justified in perm Um„ If to retain IH50 of the pr cr 
and that that turn should accordingly be dibted 
against them n the accoun a. Held that, under the 
TraoifiT of Property Act a. 8 pla ntilf was not 
ent tied to compel defendants 4 aud & to aatuf y their 
debt against B a bouse so far at it extended. \ e ees 
laaia « GoTimiaB X. L. K. 14 Mad. 71 


meal cf—Ccmlnlml __ 

Ki cire^rtU! cm Ho U aliened —On the' 4th of 
ir ?,ii rr 1 * er * mort *= d by 


TKATsSFEE OF PEOPEBTY ACT (IV 
OF 1S3_) — eoa aaaed 

deer e of the !Sth of 1 ebruory 18 8, but wh ch tad 

contributed ro»b ng towards tbe art U fact on Of that 
Iccrev) t tl st six of those Tills? sac 1 an et hU» “*•* 
In a aerrath had been purchased by » (the 
rotor in t tie of one of the chfen cants U) w «*«•“ 
tioaof t in pie money urerre* and that a ‘“ire m 
t Lth v lUge bad been • mtlarly parchaacd by toe 
prt lmaaor La title of U e other Uf«t duiU. tgst-a- 
th ,« village, the jU ntiff sougUconlnUtUon arW 
that iu calculating the amount to wli eh the pUtnUJ 
was entitled by way of c ntnbutwa the paw . .2 was 
boand to take Into account tbe liab lit a wlu S 
exl j J on most of the v Uges ta respect 0 r "hah the 
su t was brought ond r tbe two poor mort-ag » 
the plaintiff was cot tl d t® .AUtu wntnto »» &» 
th,« villages only which had net U«i 
tun of tbe decree of tho fiSth of February lb 84“ 
the unreal «d balance ot that decree mud 3c regarded 
as the amount wb ch the ullages pttrchssed 
decn-o holder hi u sc If &d contributed lo tied «**J 
and further that .u d tenmuiug the amount 
the plaintiff was rattled torr-ortf regard mu.t M 
h*.l to tbe clams for contribution of the 
such of the oU <r nv rtgsged riUgesea Lad !**»•“ 

I rxrcut oo of the decree of the rth of I 

18 8 and had like the plaintiff s 

mure than tb ir quo a of lubil ty for the 

“"■‘“"gtliifiiuw 

_ a. 83. 

„ man a. 'luf 1« 

AtBUSI o» I. I* R. 13 Ali. 

s “ c ,“ 

1 Depot t im Court Iff" 1 , 

.ting tl# 


• tbe fath r of the apptllan 


K and 1/ vi 

the "Sth of February IS 8 the mortgag « obta uid 
a decree for sale on bis mortgage. At the date 
of thu mortga e, a me of tb. v Ibgo. c rnpnaed 
there n were 1 ab e under oue or loth of two decree, 
obtained oo prior mortgages. Subsequently to the 
a « Z ^ U l F ‘hrusry 18 8 four of the 

tilla 6 f* affected by that decree 

‘f^sn!^. 1 * iKItt “ a * cr * acquired 
trom the purthasers by one A On the 20th of 
August 18J9 »ud the 20th of August 16} 
same four Tillages were brought to sale lu cxecu 
tiou of the deerca, of the ‘’Sth of F hruary 18 8, 
and were aold for RlViOO Thcreupoo the former 
pnrcha,« a brought a suit against the represen 
^ of the mort a Ye of S 4 and certa n other 
pirsous for cootnoutV alleging that the 
four rilia^s had been for cons derablj moee 
the amount for wbch t T were preport ooately 
haue natter the mortgage^. * that the defra 

* *” * of Til which we e equally 

Tillages under * l 


liable w th lua (the plamt 


gngtr - 

Property Act, a. 3 must be made c 
Accordingly when the mortgagor 1- w 

deposit prays that tbe amoa t si ou!d he P^Jf“ las 
tbe mortgagee on Ins producing eer ^" wto h. 

C.“V',c«: “““ "ixilsw “ 

'f.Zal 

mor.gat.ee as tbe full amount due ^ 

denied by him to be the full arnouut snd vn^^ 
trade is accompanied by a claim to 

receipt (to wh eh the ^T^dor the 

the return of the t tle-deeda, does not T 

tender conditional and therefor* 

Jleaci^ I L. S It 3 87 

Koba Natau e IlistarrA J. L. It, as 
- and i 


8 i—Vepcn* 


pertome aof ratified *• odd Item to per . 

—A mortg gor before brtnglog a tu codit 

depot ted the mortgage-money to addition 

of persons wh® were not eat nee to 
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TRANSFER, OF PROPERTY ACT (IV 
OF 1882) —continued. 

to that of person* who were entitled to it. Held 
that he was not entitled to claim tho benefit of 
u. S3 and SI of the Transfer of Property Act, 
inasmuch as the persons really entitled to the money 
could not draw it. MapHAVI Amma n K^U 
Patucmma . . I. L. R., 23 maa, oiu 

a. 84. 

See Mortoage-Repkmption— Mode op 
ItEDKMPTION AND LIABILITY 10 FORE- 

. closure . I. E.R., 8 All., 502 
85. 

See Hindu Law— Alienation— Aliena- 
tion by Father. 

[I. L. R-, 27 Calc., 724= 

See Cases under .Parties— Parties to 
Suits— Mortgages, Suit3 concerning. 


a. 86. 


SeC S ‘[I. L. R., 12 Calc., 436, 505, 583 
L IL. R., 11 Calc., 682 

I. L. R., 6 AIL, 262 
I. li. R., 14 Culc., 599 

See Decree— Construction or Decrees 
Mortgage I. L. R., 20 Calc., 279 

See Cases under Interest— Omission to 
Stipulate tor, or Stipulated Time 
hA3 Expired. 

See Limitation R,' l£ Cat., 614 

See Sale in Execution op Decree - Set- 

““ ““ s “frL*“ 0 T i M6 

Power of Court to make preli- 

ininar'l decree aUsolute when appeal U pending.— 
Pendcucy of an appeal against a preliminary decree 
'(, lpr 3 80 of tho Transfer of Property Act 
does not prevent the Court which passed the decree 
tm ^ingit absolute. Madan Modmr Muter 
RAM HURI SaMU . ■ • 1 C. w . AN., ±» J 

a. 87. 

Sre APPEAIi — DKC2EBS. 

see APPEAU ^ ^ 33 gl 

I.L. R„ 14 AIL, 520 

See Decree-Construction op Degrees 
-Mortgage 

See Limitation ^ 0 4 

Sea Limitation Act, 1877, art. 1/9— 
Period prom •which Limitation runs 

-DECREES POR SALE. r >30a11j357 


TRANSFER OF PROPERTY ACT (IV 
OF 1882)— continued. 

See Mortgage— Kedemption- Eight op 
Redemption I. L. R., 16 Calc., 246 
[I. I/. R., 20 AIL, 358, 446 
L L. R„ 19 Mad., 40 
I. E. R, 19 All., ISO 
L L. R, 22 Mad., 133 
L L. R., 27 Calc., 705 


See Sale in Execution op Decree— Set- 
ting aside Sale— iRRFGrLARixr. 

[I. L. R., 13 Calc., 346 


— a. S8. 

See Certipicati; op Administration — 
Eight to sue or execute Decree 
without Cebtipioate. 

[I. L. R, 16 AIL, 259 


See Decree— Construction op Decree- 
General Cases I. L. R., 20 All., 397 

See Decree— Construction op Decree— 
Mortgage . I. L. R, 20 Mad., 78 
[L L. R, 25 Calc., 311 

See Hindu Law— Alienation— Aliena- 
tion by Father I. L. R., 15 AH., 75 

See Casks under Interest — Omission to 
Stipulate por, or Stipulated Time 
has Expired— Contracts- 

See Mortgage— Sale op Mortgaged Pro- 
perty— Eight op Mortgagees. 

[I. L. R, 18 AIL, 31 

See Sale in Execution op Decree- 
Setting aside Sale — General Cases. 

[L L. R., 22 Mad., 286 

See Sale in Execution op Decree— Set- 
ting aside Sale — Irregularity. 

[I. L. R, 23 Calc,, 682 

— as. 88 and 89. 

See Civil Procedure Code, 1882, s. 2-U — 
Questions in Execution op Decree. 

[I. L. R, 18 Calc., 139 
I. L. R, 25 Calc., 133 

See Civil Procedure Code,18S2, s. 257 A. 

[I. L. R, 19 AH., 186 

See Execution op Decree — Proceedings 
in Execution I. L. R., 13 AH., 278 


i 


See Limitation Act, 1877, art. 179 — • 
Period prom which Limitation runs 
— Decrees por Sale. 

[I. I,. R., 19 All., 520 
I. L. R, 20 AH., 302, 357 


See Sit.-r in Execution op Decree— Mort- 
gaged Property I. L. R, 18 AIL, 31 
[X. Iu R, 19 AH., 205 
I. L. R, 20 AIL, 354 


— sa. 88, 89, 90. 

See Cases under Execution op Decree- 
Mode op Execution — Mortgage. 
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p. L. B., -4 Calc., 700 

>»» LlXlTlTlOS ACT 18 ■ Ut 1 l 

[I, X» XL, 21 AIL, 463 
I imhatiox Act I 1 "*? abt 179 — 
Order tor at erictmc 

Data* I. L. It, 13 AIL, 371 

1, ■ ■ - Draft fot m/* <•• a mort 

go gf—il»rtjas«t propfriy — Sstlf ■■ met •>» of 
u d wrf f btld III a dj frtnt mortpoftr —Id ordreto 
male the t -rnedy plot Jed by »- O of the Trm *fcr 
o! Propcrtv Art ArailAUr it u tifccnuy tJ»t lh/> 
n.Ort piped property ehould La re been tuld 


^ — property elivtiM Latc Wen tolJ id exe 
of the J one L 1J by the |xnua Applying foi 
iru undir a. .a). TLa» icctioa do>e ucJ 


A farther <t eree undir a. .a). That icctioa do.* tot 
Apply where the n^trtpAgrU property Laa Uen ecld 


..‘j -• — • — - — •f-f 1 “ h»» beta Acid 

und t a Irene h Id by iome other p two. Ha lam 
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2. aad ba. 63 and 69— 
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tahiftd by lolt—Seeoitry of bo la net d.t cm 
tAOrtyaje —The decree contruipUted by a 50 of the 
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AIL, 486 

■&. 93 and 93 
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TRANSFER OF PROPERTY ACT (IV ■ 

OF 1882)— continued. 

incujred by him for family purposes, and in 1SS1 ho i 
together with his brother executed to the mortgagee 
a money-bond for the interest then due on the mort- ! 
gage. In ISSz the mortgagee brought a suit on j 
the* money-tond, and, having obtained a personal , 
decree against the two brothers merely, brought i 
to sale iucxecntion part of the mortgaged property j 
which w as purchased by a third person. Held that > 
the sale did not convey the interest of another ! 
undivided brother who was not a party to the 
decree. Held further per Kehxa x, ./., that the sale 
in execution was invalid under the Transfer of Pro- 
pertv Act, s. 09. Sathutattax r. Mcthcsami 

[I. L. R., 12 Mad., 325 

2. - - - — Honey-decree “ on the re s- j 

ponsilility of ” mortgaged premises — Attachment j 
and sale of mortgaged premises — Purchase by ! 
mortgagee. — A usufructuary mortgagee left the t 
mortgaged premises in the possession of the mortga- j 
gor under a rent agreement in 1S78. The rent having , 
fallen into arrear, the mortgagee sued the mortgagor ; 
in October 1SB2 and obtained a decree for the arrear 
which provided for its payment by the mortgagor i 
“on the responsibility of tbe defendants mulgeni 
right" in the mortgaged premises. The decree- 
holder attached the mortgaged premises in execution, 
and having brought them to sale and purchased them 
himself, he sued for possession. Held that the sale j 
was iuvalid under the Transfer of Property Act, ' 
s. 39. Dhhgaii’a r. Axaxiua i 

[X Xi. E., 14 Mad., 74 


See Vigxeswaba v. Bar Air a 

[I. L. E., 18 Mad., 4S6 


3. 


Usufructuary mortgage — 


Suit by usufructuary mortgagee for sale of equity 
of redemption oj mortgaged property in execution 
of a decree for mesne profits and costs . — Certain 
usufructuary mortgagees, not ihaviug been put in 
possession of the mortgaged property by tbe mort- 
gagor, sued aud obtained a decree for possession with 
mesne profits and costs. Under this decree, the mort- 
gagees were put in possession of the mortgaged 
property. They then applied for attachment and 
sale of the mortgaged property in execution of their 
decree for mesne profits and costs. This application 
was disallowed. The mortgagees then brought a suit 
for sale of the equity of redemption of the mortgaged 
property, reserving their rights aud interests under 
the mortgage. Held that such a suit would not lie 
as being opposed to tbe intention of s. 99 of the 
Transfer of Property Act, 1SS2. Azim-ullah v. 
2fajm • un -nissa, J. X. 22., 10 Alla Ho. and 
Jadub Lall Shaw Choicdhry v. Madhub Lall Shaw 
Chaicdhry, I. L. 22., 21 Calc., 31, referred to. 
Mahaiiie Singh c. Sami Bnii 

[I. L. B., 17 All., 520 

— and S. 2 — Suit to set aside 

sale by mortgages prior to coming into force of the 
Act — Construction of Statute. — Xu a suit brought to 
set aside a sale effected by a mortgagee prior to the 
date when Act IV of 1882— (Transfer of Property 
Act) came into force,— Held that the Transfer of 


TOE. V 


TRANSFER OF PROPERTY ACT (IV 
OF 1882) — continue A 

Property Act (ss. 2 and 99) has no retrospective 
effect, to as to invalidate an order for sale which 
constituted a legal relation between the defendants 
passed before that Act came into foree. Rabaxappa 
t-. Sahacuabltj . .XX. B,, 19 Mad., 382 
5. and s. 87 — Sale of mort- 

gaged property in execution oj money-decree — Sale 
by mortgagee oj mortgaged property to satisjy a 
claim not arising under the mortgage. — A mort- 
gagee cannot stll the mortgaged property in execu- 
tion of an ordinary money -decree in satisfaction of 
a claim not arising under the mortgage. S. 99 of the 
Transfer of Property Act limits the right of a decree- 
holder in such a case, and provides that he shall not 
bring tbe mortgaged property to sale otherwise than 
by instituting a suit under s. 67 of that Act. Quare 
— Whether the suit to be instituted under s. 99 is a 
suit on the mortgage or is one on the charge created 
by attachment. Jaddb Lael Shaw Chowdhet 
c. Madhub Ball Shaw Chowdhet 

[X X. E., 21 Calc., 34 

8. — * and s. 67 — Usujrttcluary 

mortgage— Lease by mortgagee to mortgagor of mort- 
gaged premises— Suit for recorerg of rent — Attempt 
to sell mortgaged property in execution of money- 
decree for rent.— Held that a usufructuary mort- 
gagee who had leased the mortgaged premises to his 
mortgagor could not, in execution of a simple money- 
decree for rent against the mortgagor, attach aud sell 
the mortgaged premises, but must bring a suit as 
provided by s. 67 of Act IV of 1882. Aznr - oxeah 

r. EAJM-CX-XI33A . .XL. R., 16 All., 415 

7 . Sale of mortgaged property 

— Zur-i-peshgi mortgage— Purchase by the mort- 
gagee — 3. 99 of the Transfer of Property Act (IV 
of 1882) applies to zur-i-peshgi mortgages, and a 
purchase of the mortgaged property by tbe mort- 
gagee in execution of a decree for rent duo by the 
mortgagor under a totkina lease of the property was 
held to be not merely irregular, but absolutely void. 
SllEODEN'I TEWAEI r. BAMSABAX SlXGH 

[X L. R., 26 Calc., 164 

Mon Bam Tewaee v. Bam Xakhax Singh 

[3 C. w. N„ 290 

8, and s. 67 — Application for 

the attachment and sale of mortgaged property in 
execution of a decree obtained not in accordance 
with the Transfer of Property Act, though suit 
instituted after the passing of the Act. — A mort- 
gagee obtained a decree on tbe loth February 
1883 upon a mortgage-bond dated the 18th January 
1S79. The decree simply provided that the plaintiff 
do obtain tbe amount of bis claim, and that the 
mortgaged property should remain liable for the 
satisfaction of tbe debt. The judgment-creditor, in 
execution of that decree, sold one of the mortgaged 
properties, and afterwards assigned over the decree, 
aud the assignee, on the ISth August 1891, applied 
for the execution of the decree by attachment and 
sale of another of the mortgaged properties. Held, 
on the objection of the judgment-debtors, that 

s. 99 of the Transfer of Property Act w;as applicable 
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DIGEST of cases. 


tbabsfeb of bbopebty act (tv ' 

OF 1882 ) — coat x*'d 
to the chsc and th»t the 

10 . , „ „ii - „i , . -ait under a. t>7 01 the Act be 

brought, and the procedure pr embed by the Tr&oi- 
fa 5 P»P«*J Act followed The property ho. 

crer could berthed e. there .. nothing » • 

ptoh b t ng each attacbmrot. Cnc-CDllA \ATB D*X 
* BnsoM 6 boow>c*y Gm.£ ^ ^ Calc ^ 8 i 3 

Morlgag.-dccrec-Traa'ftr 

eP Property Act (IT of 1883) Deere, r «*«?«< « 

; ss.. oi it« ■■ ««<“,«> 

«m»5 «■» s; 1 " ; srk“ 

Mtotm eoJ that the mo t .god prepertie. he 
Citable tpoe U*i UOJ- ) f * ^ “ l 03 *• 

decretal mono ff«M Art d-e decree wa, to be 
regarded M a mort s age-de -e goreraed by the 
TraLifer cf Property Act though not made m the 
l^ wVlUCt'ut Act and t followed that it 
rot open to the decree- hold t to I rowed against 
properties other lhaa the m rtgaged properties 
bt fore erhio stm g the Utter and without obtaining an 
orfo under a. 00 ol the aaid l Act Jcgenaja Van* 

t TlockW* Vain I L S 24 Co fc., 473 and 

Fo*>l Ucvladar V An.laa B<i*dV >0 Boj 1L. 

7> Oo Co/e- &0 referred to. Claadra Aoii Day 
x JJ.rroda Skoonitny Oiott, I JL.U^*3CaU S1J 
datmgm^ed. LU. BlHAST SWGH e 1 AMDC. 
BAH*** I. LIL, 26 Calc., 168 

^0 and ■ 67 — Landlord 

leem ao»ort?»J . fot.aaat Dower to sell tcanro 
„ tetcat o» 0/ «■'*'» —'then a landlord ha. 
l.l.n a mortgage of the hold ng of a tenant ho 11 
debarred by a 07 of IheTransf T of Property Act from 
hnnging the tenure to sale m eacention cf bis rent- 
decree othemue than bv lost tnUng a an t under 
a. G7of that Act I ajubi 1 asi r SnimuhirH 


«e» Co ibastas— Gaskral Eights 
Joist Fbopieti 


joist raorsan 

[X. L. 14 AIL, 273 
Srt LnniAtios Act IS. 7 ast 148. 

[I. In IL, 8 AIL, 285 
See Mdstoaoi— C os.Tsrcrio’* 

[LL.K. 13 AIL, 28 

* '« MoniQAOI— Toaa vr Mostgagw. 

P-L.JL,8A1L. 158 

L Ctorc. e. .-a-oreaU.pro- 

ptrtf— Ueelsige — tWCrwrtiom of docaneaf— Xt 
m \lot tc* Lodera-lpO f the Traca'cr of Property 
Act, f T a document to,cr<aie a charge (nuntuoi cable 
property it- mo >t 1* a ujeument that create. «uch 
c har ge Immediately on it« raecution and cot 
operati. only ai a chary. at Kune future tune toch 
a. in the eaeut of uo pajment ol the money 


TBAHSFEB OP TEOPEBTY ACT (TV 
OF 1882) -ccMtf awed - 

iccnrcd by it the latter being : A* 

charge ultimately anting cm the j» n . t 

charge within the me*mn t <f ****£. A** 

iLSfSaSt after A took I™ <fg JJ 

xsrs 

u to 9 i 

"•“ that 

vraa haired by 1 m Ut on three r years 

penod appl cable ilABSo M18ESB » 

Lpadjiti at I.. Bia! 11 _ 1 14 C ilc„ 687 

„ uid. 5S-Bjf 

M 8. l.v-TU I»™J 

upon hyp threat ion bonds nh.ch contain 1^ 

before the Tranafer of Proper 1 ? Act c» « » s 
turn, i> twclre years under tch. II »rL 
Limitation Act of IS 7 Altla X '""^TIAS, / - 
Mod 318 followed. Ter ^ tiie fond 

-The trwn»«tmi..n ant.ppearato^i 

d< wan bed » a UO of the »?”»*£“ udTb»t-». 
which define* how ‘'barge >‘ <J ^‘ u ,^ rty Act 
«.«!. « ll»i IK Truate - wga, 

1 4x»™* m.trf ov 

, „».8kUl»«»! "" S3? uTSf— - 

m..U t.f tU A6» ” re"‘“” “ ‘ 

, E«0*.uOr llmmg“ 1()Moi<6 oa 

-A aod ■ «-"£S3*J5 

J oltheTranafer of Proper'yAft txt iMt b , 

3 „j, 

hanng a clmrge within tola a Co 

_ KtUo Static— • The -charge *' ^ ^ 

of tha Bengal Tctmney i let (V III of ^ jM 0 ( the 
3 inch a charge' ■ a. that d fined by ^ 

Tmn^cr of Property Ac. foM M ^ 

n.mdodao Daiec I It b 1* '-f!" 

5 Foticx CHCSEEB Dsr =is^»£* Co*c» 483 

8 b * 10L of MonT3“5 t> ’ 

See MOBT3AOB— oW MoBiaaoeM- 


See Mobmagb— Sac* mobtoio*^ , 

rioft.n-»M« ^ w Had, 94 


s„ ».».» E»-“> LS S,” 
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Bisssr or epsis. 
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2SAXSFSH. OS* P20P3S-3Y ACP (IV 
OP XSS2) — \vctml 

-Safer v-t-rcV iy iJicS Cisu-f c. * fer 

■s. 11 ®, C f — jtCjsXwssii’st* C»— <• of CtVif 

-proati are i&tsitf t* f ■laca.'scats c/bs -rfprys-c.'rre-/.*. 
— S, lOiitf si* liacr*f«?v.: Property Acs uas trsNirsp 
Sicssca, iad sic — mie bv Sic 1: Lei Coots 
(Circalsr (Ws Pa. IS. dss.d i.'ri Apr?. Jr32) as<2r ' 
Sis jsrovisEsas of S.K4 v f tie IVaros'cr of PrYpxrsy s 
Pol do res llr.-ft lif aprlicsiliisy of sic providers , 
of si# C coo of Civil P»»jrf as reisards solos 
isI3 la iiecasica of rsceTra-se'.icro.r.-. .Vcuir Pi:. - a 
r. Biff t'i j.r-3 f.',.cv, J. I. i.\. £3 
eiplaiud. BAXiASXA Slerux Box r. Bascuah * 
Brat iC.V.P, 474 

s. 105. 

.See LAXtrcso AStvTiKAStr— lorrsttrrs 

— DrsiAt o? T’.srr. 

fZ. B. 2^ 24 Calcs, 440 
2 C. W. X., 252 

s. 102 

be* i'.rsnr. BiCtsrr or. 

fl.lv. 2., £0 Cals.% 446 
os.* Ipjcexos® axo Tsxaxt — S isenirstr . 
— Xoitos 20 Of IX. 

[ZB. 2., 7212,535,333 
2 B. 2.. IT Ail, 45 
L2S., 20 Bora., 750 
XB.2.,22 Bora., 754 

ae\r.s. ( sss * 

4C.V. Pi, 572,730 

■Sts Oxrs e? Pacor — Ia.yr.iort> axd 
Xssaxx . .ILS, IS PTacL, 60 ' 

s.107. 

•Ses-BxAtsm-rsox J cr, 3. 17, cl {A 

[2 A 2, 17 Mad., 275 
2 2. 2, 21 mad, 103 

e'er Basis tSAtiex Act. s. IS. 

p.22,24 Calc., 20 

— — ii.:V, Zees* .i*‘— (>V«r3 tVcase* 

Jitl (I ef li&S}, f. 5, cE 5 — Jn'ajwji.V v r-’ 5 ."rfs 
— ils,cejrr.5ji. » Pef ftil . I ?. — P ,-aiS was 

rrccebs fee ro.t of a hit ca sic bade. of a verbal 
seStirisai for line years as an aanasl ja r . vxa of 
2ST£*. lie iU :<uii’c:s der-ied tie s,stiauas. 
lie erst Coats 2 aud for Sic plsia.IS ; less or appeal 
at. o.VwcivA bavins been tais-.l by tic defendants 
Siai lie v cited lease was Ulogal wader lie Transfer 
of Property Pci, sic sail was cisrrss.'d. lfct« a i.iS 
is a sv.af.i axilr.r cat of land, and sEcrefoto wisiia 
ti. detrition o£ 'nnarcwe-Able property 1 ’ as given is ■ 
s. 2 cl 5, of lie General CErcsis Acs (1 eflcSSV Tie 
lc 4 »c cf a ill cccstS will in s 107 of tie Traiisfvr of 
Prepc'SV Acs (IV cf lee A, ai’.l car be Aw-.J cily by 
a ttsii*c*>c ircsniifss. Sr vtttn y.ism* Styosi 
c. Bhai 2as Ta.vrxra . 2 A K., 22 Cole., 752 * 

s. ICS, 

Lamisoxo axo XaxAST — EritSBds ; 
ox taxs>, Ewitr loasitoTs, axd Coat* t 
rsxsatsox sea Istrrorsusass. 

[2 la 2., 22 Calc., 320 i 


T2PPS222 02 P2022a3TT ACP (IV 
02 1SS3) - evas* *a.*2. 

IjLxrtsirr* ascv Btsaxi — B iSiAAr to 
ParitsASs trt 2 32 2,, 17 21yd., 55 
[122,5330:2., 25 
elt uixrroso axx rrsaxt— Formrras 
— Drxsar or Tstts. 

iL 2 SA* Calc, 440 
cV# LiXt-err- am> Tsxaxs— X rAxsrra 
3 -t Tsxaxr . 2 2 2, 17 2fa2, £33 
p. 2 2,52 Cali, 434 
4 C. IT. 27., 574 
2.' Oxes or Pace r — Laxttastv axti 
Tsxaxx . 2 la 2., IS 2 Ta2, 60 

— 7 rrs#-t rs f.*'". rf r.ujiac of 

Xrstrftr <- f P.'-.y.T.'r S:U — >. 1«.S of sic Trarstcr 
of Psorvrjy Pci 4xs rue apply so transfers wirci 
lAci place before sic paAru cf lii Pcs. Hast 

bvAtii XiSilASSAS r. IlAJ CSAXTSA SAniASAS 

[2 C. IT. 27.. 122 

3.112 

&.* laxxroto axi> laxvt — 2.- scnrsxx 
— P'osros to drix. 

f2 la 2 W 7 P12, 536, 333 
2 2. 2., 20 Boas., 753 
S« IoLXrrorn axi> Tsxaxt— r'csiszttss 
— Baxua. os Trsut. 

[2 A 2., 20 Bon., S54 
1.2.2, 24 Calc.. 440 
5-f Lsa&s— C ox3tsi'Ct:ox. 

[i22,17Aa, S26 

5,12-2 

y.-.* ruArt Cprss Coras, Psrsn'sxc 
Towxs — Jmsxscttox — IxsiWYSAOiS 
Vaoi'sars . 2 la 2., 17 Plod., 216 

s. 116. 

Ses-lAxrioatv axj> 'i'sstAXt — Bssctusxr 
— TCaeics to oris. 

[2 2. 2., 20 Beta., 759 

5.117. 

Pee BtXAAL T sxax.-v Act, sen. Ill, Art. 5' 
f2 2, 2., 27 Calc., 205 

See ijtxtstoas axi> Trxaxt — Possmras 
— Bsiiar os Tirsa, 

[LBB.,50 Bon., S54 

5.*# Ipass— C oxsrxrcnox. 

[2 A A, 17 Pl.id., SS 

ana 

cie Paa-sstmox— Coxsr a r ctrox os 

W-Uts-rt-m . I. A 2., 7 PE, 623 

XaAxsrsa os Paosasrr. 

[I. A A, 11 -Mail, 459 

PAS-iJ^ie — -RirtijAv — Svrceoi 

Use ccanvuers pcsKjc*iap aa aixllvilid *h*xv' la 
scvital paspcrsics tcoi by arraagtracas a vixeife 
property JalUvt cf ticir vb-ares ia all tic proixcdos. 
2Wi tins silt siaasacsica was act aa eicist-cc 
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TRANSFER OF PROPERTY ACT (IV ] Ti 
OF 1862) ■«<* _ 

Witt a tbe n a ng «t *• 1» of Tr«ufcr °! 
Property A t but the con.pl teJ trinivcu n Mccant J 
U.J part O' whch u cot r imn J by U* to be 
eff'cted bj an nslrom nt n '" '"i ‘ ”* 

oil r., / * 3 n o.Ji; i 

SI SI r YOSMSWSNEMl L L ^ C W M ** 

g 119- *«*<»«$»— »»«»■■<* is 
n , q.eatlf cured -to to lupport Utle—ltax » a. 
"'L,; Uc t "..ore toe fees. -The pW 3 g, 
and d fendent effected an exchange of hod «® e- j, 
qo nil) they executed to each oth r doe-umcnts of 
wh ch tbit executed bv the defendant r« t d the 
tt „J coot oned If any da m or dispute 
arise* I hereby b nd mys If to settle t- If 1 do not 
so cet the diipnto s ttl d I b rvby l nd id I If to 
pay ao am not not exceeding R4014 9-6 at the 
rate of IU 1-0 per Vul of land for lands wh ch goo t 
of jour possession The plaintiff allcg n that he bid 
been ousted from the land conveyed to km, n0 * 
ined to reco er b land »b ch he bad given a ex 
change H Id that th op (Talma of the Transfer of 
Property Act s 119 was excluded ly the express 
Covenant n the oenm nt quoted alxi e Sc 
BBASI15U All** c ATT1* 

[I la B. 21 Mad., 60 

ba. 122 123 

Ace Gut LEB 20 AIL 332 

b 123. 

See ATTicmijn— « cmxct» Of Amen 
MIST-ASSCTIT ox Psxaiov 

[LLB 6 AIL, 031 
Sc* Gift I la R„ 10 Mai, 433 

— — Himda lar—O ft — Del very of 

ponces o» lamoccctifc and tnoteaUe proper y — 
Assuming that dills cry of pasrsi on was essential 
under tbe □ ndn law to complete a g ft of im- i 
moveable property that law has Into abrogated I 
by t 1°J of tbe Tracife of Property Act The 
first parsgraph of tbst section means thst a gift of im I 
M cable property rsolc I cted bv tLs «x ent^n | 
°f * r 0 stired Ditrument only nothing more bung 1 


TRANSFER OF PROPERTY ACT (IV 
OF 1882) —co»f ■«<* 

a 13L 


x»» "-‘"fiTm'M cic. a 

l __ _ Tranftr of 

\J?« / tr.u.f r-An^.t 

ilort 3 a 3 or Uat e f * "** ■ »» ^m«nt 

vM lbon e h the Mice 

». 181 of the Transf r of I report/ Art has i ^ 
given, lhon e h tbe t tie of the as. *n« *« ‘f L. '^n 

U . 1* -t compUte nntd mmh ^e 

laid A wn ro the rm. c Ud taU* **£*>**£ 

the'soct L m Jly ^in^th^timewheu the ««» 

the pro^SoffibS debtew if he a 

helm that time. Where thcr fore ■»»££* 


of a r e stired Ditrument only Dothing more bung 1 
ncesaary $ mite The same s the case un er that j 
section «l b rc-ard to moveable property provnkd 
that a registered deed (and not the alternative mode 
of del very) be ad pted u the mode of transfer 
Dhishodib Das c AiSTiScci Dasi 

ttL.R.14 Calc, 446 
Bn Kutbu c Bu Host's 

[LX- R, 23 Bom 234 

bs. 123 and 123 

9 ee Hlsou LiwV-Gtrr EiQcrsm* 
to* Gut E IA B IQ Calc., 446 
[E L. \R, 20 Calc, 464 
I E.Pfc 23 Bom, 234 


rsTiu w.f ijnf" s» 

the Court was wron B In us missing the su 
oa the ground that no not c * *? became ew»* d 
sn t was ln>t toted the niortg^or bee , cau ,f 

the -p.net 

mr.°oa "IS* j»mj 

u ^>tT“ debt " within U^mronlng 4 

used m a 1SI of the Transfer oI ^VSsUt 
debt under that ecctsM u> 
claim and notscUm which has 
a deer w Arzu. r Bztt ^‘^CAle. 61<> 

3 Troat/er ‘S. d, ?‘~X** 

to d liter —Re/d that an am^ent by , 

meat of a regutireJ bond hy p.lbtcaU g (|1 
crops was tot vud by reason that notce th ^ 

»» pm 'J E 1 "”, a. M* •< 

J much as the effects of a 131 °* l “ ^VcpcralJW 

Prtpexly Act waa mmly lo suspffld tb« 8t F t Dotie , 

of the aaigsa nt up to the Ume woaU 

was received shat in this -M ^J^whcn he 
come into operation aga ust the " 

Iccame aw.re of t b, the usiUnUon M 

that, if he had , prior touee and either 
loti fide transferee, for value ^gurnet, 

of the charge created hy the Lability 

such transfers . would he F****J!? £jl«l* 
io/a J.fdeo / W ,XH ^ 

Cate 60s referred to. T k i“4 10 Alh. 20 

CS t ntM bt * tfg - 

Au jamcaf of art ««W« rU 

fee.! for ea^-A -ed^F “for ^ 

due ou . mortis* the 

| by the mortgagee >0 no ice 
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TRANSFER OF PROPERTY ACT (XV 
OF 1882) —continued. 

was given to the mortgagors before the plaintiff’s 
demand. The sum sued for exceeded the amount 
paid by the plaintiff for the assignment and reason- 
able interest ou it ; but such amount was not paid 
or tendered to the plaintiff. Held that the plaintiff 
was entitled to a decree for the whole amount due 
on the assigned mortgage. Suhiiammal r. Venkata- 
rama ! . • I. L. R., 10 Mad., 289 

5. - ‘‘Debt’ — Transfer of a 

debt — Assignment of decree - Notice of assignment 

— Civil Procedure Code ( Act XIV of 1882), 

s. 232 . — A decree is not a “debt” within the 
meaning of that word as used iu s. 131 of the Trans- 
fer of Property Act so as to make a transfer thereof 
void without express notice. When a decree is 
assigned, a notice given under s. 232 of the Civil 
Procedure Code is sufficient. Afzal v. Sam Kumar 
HTiudra, I. L. S., 12 Calc., 610, followed. Dagdu 
v. Vanji . . . I. Xi. R., 24 Bom., 502 

s. 132. 

See Res Judicata- Judgments o>’ 
Preltminabt Points. 

[X. L. R., 12 Mad., 500 

Assignment of debt — Notice to 

debtor of assignment — Service of the summons in 
suit for debt—Stat. 37 Viet., c. 60, s. 25.— 
Under s. 132 of the Transfer of Property Act (IV of 
1882), tho assignee of a debt is under no obligation to 
give notice of the assignment to the debtor. All . 
that is required is that the debtor shall become aware j 
of it, and it is sufficient if ho becomes aware of it j 
on being served with a writ hi a suit by the assignee. f 
Data Jugdeo Sahai v. /> r ij Sehari Lai, I. L. S., 
12 Calc., 505 ; Subbammal v. VenL'atarama, I. L. f , 
S., 10 Had., 2S9 ; and Kalka Prasad v. Chandan | 
Singh, I. L. S., 10 All., 20, followed. Ragho v. 
Nabatan • . . I. L. R., 21 Bom., 60 

s. 135. . 

See Limitation Act, 1S77, Art. 120. ,, 

[I. L. XL, 15 Mad.V 382 

1. Transferee of a claim 

for smaller value — Keco eery of full amount of debt . 

— It is not the object of s. 133 of the Transfer of 
Property Act absolutely to prevent a transferee, who 
has purchased a claim at a smaller value, from reco- 
vering the full amount of the debt due from the 
debtor. Gitisii Chandra r. Kashisaubi Dbbi 

[X. Xi. R., 13 Calc., 145 

2. - — - — — Sight of suit— Suit to set 

aside a document — Actionable claim. — The co- 
shaivrs of a x Hindu family, one of whom was a minor, 
owned certain immoveable property in Munshigungc 
near Dacca. In 1873 a perpetual lease of this pro- 
perty, executed by all the co-sharers except the miuor, 
was granted to certain persons hereinafter called tho 
lessees. On the minor's behalf tho lease was executed 
by his elder brother as guardian of the miuor. In 
May 18S2 the minor, who had previously attained 
his majority, sued tho lessees and his co-sharers for 
a declaration of his right to, and for possession of, his 


TRANSFER OF PROPERTY ACT (TV 
OF 1882) —continued. 

share in the said property, alleging that the perpetual 
lease was not binding on him. On the day after the 
■institution of the suit the plaintiff soldall his interest 
therein to A for 11600. Held that A’s purchase was 
an actionable claim within the meaning of s. 133 of 
the Transfer of Property Act. Rajanikaxtk Nag 
I Hai Chowdhuhi v. IIaei Moiian Gujia 

[I. I,. R„ 12 Calc., 470 

3. - and s. 52— Sale of im- 

moveable property by person out of possession — 
Actionable claim.— A transfer of ownership of im- 
moveable property 13 not a sale of an actionable claim, 
although the owner at the time of the sale may not be. 
in possession. A and B, being owners of an S annas 
share of certain immoveable property, sold it under a 
kobala to C and I). At the time of the sale X and 
Y wero in adverse possession of the share. Held 
that the transaction was a sale under s. 52 of the 
Transfer of Property Act, to which the provisions; 
of Ch. VIII of the Act, specially those of s. 135, 
were inapplicable. Semble—S. 135 refers to claims 
for money of some kind or the liko, although the 
money claim may be a charge on immoveable pro- 
perty. Men un" Mowin' Ddt 0 . Futtabunnissa 

[X. L. R., 13 Calc., 297 

4. — Transfer of a claim for 

smaller value — Transferee not entitled to recover 
more than price paid for claim.— S. 135 (d) of the 
Transfer of Property Act (IV of 1S82) means that if 
a creditor or party having au actionable claim against 
another lias put into Court and has proceeded to 
the point at which judgment has been deli- 
vered affirming it, or the liability of the defendant 
has been so clearly established that judgment must 
be delivered against him, tho mischief or danger of 
auy trafficking or speculation in litigation disappears, 
and the defendant can suffer no prejudice by any 
arrangement between the plaintiff and a third person 
as to who is to enjoy the fruits of the decree, nor 13 
there auy probability that the process of the Court 
will be misused. On the other baud, if one who has 
au actionable claim against another chooses to sell it 
for less than its actual value, the person who buys 
embarks more or less in a speculation which can be 
defeated by paymeut to him of the price paid for it 
with interest and incidental expenses. The debtor ’3 
right to discharge himself by such payment is uot 
forfeited by his putting the assignee to proof of his 
case in Court, nor did tho Legislature intend that the 
position of tho assignee should be better after suit 
and decree than before. Grish Chandra v. Kashi- 
sauri Hebi, I. L. It., 13 Calc., 115, dissented from. 
Chedambara Chetty v. Kenya K ■ -If. V. Puchaiya 
Naicl-ar, L. S„ 1 I. A., 211 •• 13 B. L. It., 509, 
and Sam Coomar Coondoo v. Chinnier Canto 
Mookerjec, L. S., 1 1. A. 23 : 1. L. B„ 2 Calc., 233, 
referred to. The assignee, under an instrument dated 
tho ISth December 1SS5, and iu consideration of 
R5,CtO of a share of R!0,000 out of 1120,000 claimed 
by his assignors as unpaid doivcr-debt, joined with the 
assignors iu instituting a suit for recovery of the 
elower debt ou the 22nd December of tho same year. 
Held that the assignee’s proceedings were of tho 
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TRANSFER OF PROPERTY ACT (IV 
OF 18S2) con nued 1 

nature con.™ plate 1 b\ a. I**# of tl c Transferor Tto 
petty A t (IV of 1«S2 and that he w»i notent tied j 
to n i cn fo anytl n„ in cxecai of 1U.000 tl s 
pneej«d )1 f T the III 0 000 share of tho 1 hi 
Jam Beoam Jshasqib huix 

[LL.B.,0 AIL, 470 

5 At o nail a cl a a — Trent 

fir of O I KI / r amount let* lion tl t tint — 

Jte oriTf //nil amonnt of dr it — S 135 of 
the Trantfe of Property Act doe* not protect n \ 
defendant f in payment of the full amount payable 
under a cl* m tr* referred for a rum leu than that 
recoverable under tl e claim where the money u 
recov red by suit after a coat at at to the liahil tyr of 
the deftn lant. Gnit CiamJro r Kail tanrt i 
Rett 1 L E 1 3 Calc 145 followed. hnoszuiXB | 
It swasc SaiabMomjol 

[L L.U, 15 Calc, 433 ■ 

O and sa 130 137 — t ppor- 

t onraeaf — A toed at sit gneo of a uand payable m 
IS 2) b potli atm U d in the mofus.il 11 A* 
nsa gnor was* al> pract n„ n the li gb Court. 

B bad o a n d an ase sn meat of the 1 igce a interest 
u tl bo d a 1 o and also another t«nd for 
B3000 betw a the aamc parti » after the lit July 
1SS3 for ft 4 o0 }l had pre Kraily purchased 
the two ton U at a lale in ereent on of the decree 
of the Sub- rotate Judge a Court at \ for US- 
each A I alignment from 0 purported to he made 
to A in pay me t of eerta n debla owed to him by B 
Iso ut rot haa been pa d on the bond, and no tender 
had been nude to pU ntiiL Ueld on the er dcnce, 
that there was no eoauderat on for the load aned on 
or that it hid faded. Per cwr —The true construe 
tion of *.13B of the Tranifcr of Property Act ippcara 
to he that the officer* nu-nt noed a it hah tually 
rxrrcu ng the r fund one m a part cnliir Court ara 
precluded from buying any ectionahle da m co-nl 
table by tl-at Court In the el itncc of evidence 
eoo^og that B pract ird as a jl ad r regularly m 
the Subordinate Court at N the Court declmed ro bold 
that them a enm utto b ami inoperative altogether 
tberewas however the Court 1 eld no doubt that the 
aM gntnenta to h m and by 1 m were governed bj 
n. US and that nn er , 137 the perron to whom a 
?«“ ‘*«>»f erred tab-, t aubjrot to toe liabil ties 
to wb h the r.nif r wa* lubyect at the date of the 
tianir r L pon tl e farla of the caie Ban clearly 
mt cut I d to recov r more tUn HV.500 whatever 
m fc bt be dueon the document. Aa he waa the pur- 
chaier of * D actionable cla m » 13„of the Transfer 
of Property Act api 1 cd to h m and he could not 
wover more than the pr ee he pa d and the i tenrt 
*ie ; thereon. Th e I no fonn lalion for the anggcstion 
mS, 1 ” “ tu nlhl? bonds *« brought to-elfcer 
0uI ^ R9 -°“ e recovered upon 
tts . asl nt * * precluded hum recover ng 
the difference hut that he mart submit to a loi 
arung from an apportionment ISaiHSAliier r 
hcnsAJUXTA LL.R U Mad, 56 

1,7. . Traitor of act cla m. 

-The Erst paragraphof s. I 3a of the Tnrosler of Pro 
pert Act turn no application to a caw ia \bicb the 


TRANSFER OF PROPERTY ACT (IV 
OF lS82Heo.<«a»*f 

debtors deny the csiitrnce of the claim altogether 
and wbrre the porebaser of the claim baa to o tarn 
Indgm nt a 1 rm g the claim Uf J* any salmlactma 
t made or tendered. Cb (If of that sfcOonuwt 
1 n ted to casea wl re the judgment of a Court affirm 
ug tl e claim baa been del vered, or where the 
la nu le clear by evidence before tbe tale of thcclainu 
Or .X Chnnira v katl ,«n D.U I U Be » 
Calc 145 KlonlJil B iral r SatarMtfJ? I A 
B IS Calc . 4S« and a llammol v I tnkalari *» 

I L B 1(1 Had. 219 followed. Jan* » 

Jala.yir A»*» I L B.9 All rS dU.rtUdfn.mi. 

8 — — Ji> f<* r,u *At 

I dcht — Deere! to*lei th an S»tt .» **< "«*. 

In a an t auainat a d.htcr an assignee for >aln« oMbf 
debt a precluded by tbe Tran.fcr of Ihopert) AA 
a 13o from ricov inn g u je than the pneep* any hi 
f r the ass gnmnit w tb Interest tber on and the 
incidental tipena a of tbe aale. Joai 
JoKang r A lan J I~ K-, 9 All. 4 6 »!>F° «* 
MtASA^TA O. KBIADHA.AM ^ ^ ^ <>25 

Tranifcr ofoCtionaUi vU « 

-Adjnd calxon on cla m - In a (ail «F« ' 
tbecalioa bond brought by an .»» ^nee for 'aloe U. 
tKg-e »t apj^red that the oU gee had P«“ 
vioudr to tbe "aaa gnment obtained a^deirro by 
ronaent again. t the obi gora for an iMtaJw® . 
tbe money dne upuf it, and bad alw k ^ 
h a cla m to tbe land etnnpriacd in it at *k^\ ul 
attaching creditor of the obi gor* m 

there had been no adjud cation on 
exclude the rule In IE Tranaf / 
a. 135 and accord ugly tbe pUjiiUB «« ^ ^ 
to recover only the sum paid bj bi 01 

‘r-rr nis:; 

I L.Ih,l3MAd 610 

- Jet cnalleclana 


\ ESXaTARalLA 

ly tnmfctu to enforce cla 
,.t tied to plead Hat fermie/ sale havin S 

ac o nail • —A mortgagee by e».DUivm Kec -Iat«» 
Obla nod an order for foreclosure u 
TVII of 180G hi. burs who wero out « 
executed a deed cf aas gnment lo ‘ TT themort- 
transf rriog to lum the n £> '**'?“ eo< the eu-coUm 
jragee under that onl r ** “t, tW mort fc »S w 

of the deed no steps had been taken by f Uicir 
or b a beira to bring a anit for d *U™ Ua " * » lor 
t tlo and for posatsaion of Urn }* 1 F l ‘‘J j,, ^,£in 
that purpose was brought by theas»6“ U 

dints being the cond tionsl renw ri ■ ^ [^[tcr 

signora und r the deed abovc-mn ,^ c4 of the 
made no defence but admitted tha l^ 
cla n and a 1 crec wwpw.cd in favour oft^P 
tiff against them aa w U »»»»““• defendants, tb* 
danU. Held that the »nHvfno t ^the 

cooditicma vendors, 7r arpoW of defalihp 

terma of the m gument for the p yo*n 
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tbe claim, oa tlie ground that tie assignment was an 
unconscionable bargain, so unfair that the Court 
should not enforce it. If a person who has an action- 
able claim against another chooses to sell it cheap, 
that is no reason why that other is to stand cleared 
and discharged of his liability to the assignor. Held 
also that the answering defendants were entitled to 
the benefit contained in the first paragraph of s. 135 
of the Transfer of Pioperty Act (IV of 1582), and 
would be entitled to take the bargain eff the plaintiff's 
hands by paying to him the price and incidental 
expenses of the sale with the interest on that price 
from the day that the plaintiff paid it to the date of 
its repayment to him. Jaui Sega m v. Jahangir 
Khan, 1. A. E ,9 All. 476, followed. Grish Chan- 
dra v. Kashisauri Debt , 1. L. It., 13 Calc., 145, 
and Khoshdeb Biswas v. Satar Mavdol, I. L. 11 , 
Jo Calc., 436, dissented from. Hakiot-to-siSSA r. 
Deonahain . . I. X. R., 13 All., 102 

11. — - Actionable claim — Mori- 

gage-bond hypothecating immoteable property — 
Per Pethebam, C.J., Kobris, O’Kineaey, and 
Ghose, JJ. (Pbissk?, J., dissenting), — The right to 
recover a loan secured by a mortgage of iintnot eablo 
property is an “actionable claim" within the pro- 
viso of s. 135 of the Transfer of Pioperty Act. Per 
Petherau, C.J., Aohhis and Grose, JJ.— Where 
an actionable claim has been assigned, the debtor 
may be discharged from all liability by payment to 
the buyer of the price and incidental expenses of the 
sale, with interest on the price from the day that the 
buyer paid it ; provided that such payment is made 
at any time before a judgment of a competent Court 
has been delivered affirming the claim, or before the 
claim has been made clear by evidence and is ready 
for judgment ; but if such payment is not made 
before the period mentioned, the assignee is entitled 
to judgment for the whole debt. Per Pbixskp, J. — 
The piovisious of s. 135, cl. (d), refer to a state of 
things existing at the time of the assignment, and not 
at the time of the enforcement of the payment of the 
debt. Jani JJegntn v. Jahangir Khan, 1. L. It., 9 
All., 476, and N ilal: ant a v. Krishnasami, X. A. E., 
13 Mad., 225, approved of. Eajendra XLarain 
Bag chi v. Watson if' Co., J. L. 11., 18 Calc., 510, 
referred to. Per .Q’Kineaxy, J — Cl. (d) of s 135 
refers to circumstances arising before the transfer of 
the actionable claim, and els. (a), (5), and (c) refer to 
circumstances coming into existence at the time of 
thetransfer. Yccuieaii Babik Isjjan Ciicndeb 
Cisuckerbciti . X X. R,, 21 Calc., 5Q8 

12. Mortgage — A c t i a a able 

claim — Assignment of mortgage — Liability of 
mortgagor — Steps to be taken by mortgagor to 
obtain benefit of s. 135 . — A mortgage is an actionable 
claim under s. 135 of tbe Transfer of Property Act. 
In order to obtain the benefit of that section, the 
mortgagor must pay “ the price and incidental 
expenses, etc., with interest” into Court either or 
before the action. Muchtram 11a rik v . Ishan C bun- 
der Chuckerbtitii , X. L. E., 21 Calc., 60S, followed, 
Where a mortgagor some months after suit was 
brought tendered the amount due, ca the assignment 
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of the mortgage to the assignee, and the tender 
was refused and no actual payment was made into 
Court,— i/e/d (by Pethebam, C.J., Norms and 
O’Kisealt, JJ., affirming the judgment of Hut, 
J.) that, under the circumstances, the mortgagor was 
not entitled to the benefit of s. 135. Rcssick Lair 
Pae r. Romaka'ih Sen I. L. R., 21 Calc., 792 

13. - Assignment of mortgagee’s 

rights under his mortgage - Actionable claim . — 
An assignment of a mortgagee's rights* under a 
mortgago is not an assignment of an “actionable 
claim ” within the meaning of s. 135 of the Transfer 
of Property Act (IV of 1882). Moti Bait r. Jeth 
Wax . . . . XL. R., 16 All., 313 

14. Actionable claim — Eights 

of usufructuary mortgagee , chose mortgagor has 
failed to put him in possession of the mortgaged 
properly — Assignment of mortgagee's rights. — The 
transfer by a usufructuary mortgagee, whose mort- 
gagor has failed to give him possession of the 
mortgaged property of his rights as such mortgagee 
against his mortgagor, is a transfer of an action- 
able eluim within the morning of s. 135 of the 
Transfer of Property Act (IV of 1S82). Rani c. 
Astoria Prasad . X X. R., 10 AIL, 315 

15. — Assignment of an action- 

able claim — Suit by the assignee — Eecoiery of the 
full amount of debt . — V owed a sum of lit S3 to 
G, who assigned tho debt to the plaintiff for R200. 
The plaintiff sued V to recover the whole amount. 
Held that, under s. 135 of the Transfer of Property 
Act (IV of 1582), the plaintiff was entitled to recover 
the whole amount of the debt. Vishnu JIahadbv 
Sonar r. Dagaot , X X. B,, 19 Bom., 290 

16. Actionable claim— Mort- 

gage — Transfer of a claim for an amount less 
than its value — Eecoiery of amount actuallg paid 
with interest and incidental expenses. — Where the 
debtor without denying the claim offers to pay 
tho purchaser the actual piice paid by him with 
interest and expenses of tbe Bale and merely disputes 
the amount of these items,— Held that such a 
case docs net come under the exception in cl. (rf) 
of s. 135 of tho Transfer of Property Act, and 
the first paragraph of that section applies. Held 
also that it is not necessary to deposit the money in 
Court in order to gain the benefit of s. 135 of 
the Transfer of Property Act. Debendba Xatii 
AITOXICK V. PUXIN 1! Ell Alt Y 1M TOXICS 

[X X. R., 23 Calc., 713 

17. Actionable claim 

— Tender. — When the plaintiff, us an assignee of an 
actionable claim, brought a suit for its enforce- 
ment without haring previously given a notice to 
the defendants of his purchase, and ear the suit 
being called on for hearing the latter prayed to 
be discharged from liability by paying tho price paid 
by the plaintiff in purchasiu • the same with 
costs and all incidental expenses aud ashed for 
a month's timo to pay the money, — Held that 
the plaintiff was entitled to a dtcree for tho full 
amount of his claim, and not simply tho amount 
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,1 ft ch he pnrrhaacd the hood in question with | 
rods a-.d me d ntal ixptuses, inasmuch ns there tu I 
neither an ps meet before judgment mi delmred . 
nor ru any tender of payment made at the 
Ume. Pr^Dii Ckaba* effiUl r Gatgadbab Das j 
PC W K» 147 

18, Aettonalleclatm—Aeeia*- 

uint of i npl- aorta one before dme data —The 
tetin “artonable claim w used in t 13® of 
Act IV of 1«.4^ in caes a dun in respect of which a | 
esnie of actum has Already matured, and which 
subject to procedure may be cn'orccd by suit. 
Held Ibat the asm ran ut lor vaIuc of a simple 
mol* gage before the due date of the mortgage it not 
a sale of an acti naole claim within the meaning 
of a 13® of Aet It of 1SS2 -Toni v Aged A <s 
Prasad J I S, IS All 3lo referred to and 
explained. ‘'ilia 1 AIA r A CM at CM.su 

(I. L. IL, 18 AIL 205 j 


1 tetrtrv of ataoaa t a taally paid tr tk is tint! aed 
ISC Jr Ol I try sun — A debbr claiming the benefit 
<f a 13® af ibe Transfer of Property Art (IV 
of iso “ uuchslg d of b • Iiahll te if he pays or 
efftrs to par at any t me before final judgment 
the amount actually pa d * th interest and incidental 
expenses. Jlsdirsn Hank T Itkaa Ckamdra 
CAu cAtrlutl , I L JR, 31 Cale n 559 followed 
The amount of litcrest u govirned by a St of 
ths Transfer of Property Act. Dmnu \A1H 
MtltlCS e PCLW UXILAKT MCIAICS 

[I. L. B, 21 Calc, 763 

20. - — and a. 133— Im (rcaf 

Art (Stet tl t IS r.rt, c 31) a 6C-Baf 
deter of trkfJ.leJ dtllt—B ski if penAiter 
tt It paii foil «»"»«( of suet dell — An insolvent, 
Uu. g thd Us schedule in t r nl 1S*>1 oUtined hu 
persons! discharge m SrUm®*, 18 j to j ^ 
same day judgment was entered ®P against him 
for the amomt of his scheduled delu nuder 
a 80 of the InsJ.rat Art l li 12 Vice, e 21) 
The schedule cools ed the names cf thirteen 
crcdltOTs The insole nt afterwards settled with 
tour ol them. The rtmam n* niae slae aggre-ale 
eisims smounted to HI lSjy.‘'-0 sold Ihiir claims. 

, , “** 1 ‘ b ' l ? r fc»a to the insolvent restate 

h*T c. s •.qninllj come 10m the hands of the 
”*•?“ A , u .p‘ r ‘he purchasers tU med to be ; 
I, the full amount of the scheduled debt* wUch 
they had boo^M. It appeared that the debts 
in qr.cUi._o acre de-ts incurred on certain prcmuou-T 
‘ U * b J th® insolvent. The in* J rent 

enteuIcd tUt unciT a 13S cf the Tramfcr cf 
P^jv-t y Art <IV of lb 2) the pnrehaa. rs were only 
lia_I d to the a ie cuut which they Lad actually 
paid f r the debt* thty had beu a U. Ht!A that 

th^Jh! *°,V 1*^ lL * fail amount of 

U- scheduled debts. If the dc.ta at the tune cf 
purchase were to Le regarded am debts la respect 
praBUrtry trtes, a.\l®3 o£ the Trarufcr cf 
ATcpcrty Art apj -aed. audit the claim was under the 
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judgment entered up a pa cst the insolvent, th«ii 
clause (cf) of s. 13® applied. Is TH* j? 

Ruwchod KacsBAn I. la R-, 31 Bom, 5 13 

2L Jsriysmrsf of mortgage 

ly mortgagee— Sait l« att <•(* 

Coart ly d J cedant t (etprttenSaUettofmotmaaoe) 

of price paid to ikt of J» r (mortgagee) •rtticat 
admitting tie mortgage or a»ry »ow»* —1 ■>'«“ 
— Pdynrrt in grata — Uamdapol .— In » W»* th* 
assignee of n mortgage to rctoier the amount nue w 
it, the defendants (»lio were nprescnUlircs of the 
m rtgagor) without admitting the morl c a,.r 

anything was due under it, paid i- w hour* U-e 
amount which the plaintiff had paid for the 
with interest and expenses, but said that they *** 
adm t the ass gumeut to the p jinUff or the assignor s 
rght to the mortgage, but that they were aid^S 
the amount should be paid to the pU-nUffs if b^r^ rr “ 
tliat he was the pem>n ent tied to recoi cr the mo. b > ='' 
debt, lit Id that the plaint ff was ent Ucd to record 
the whole amount legally due on the n-ortga.'_ 
that a 13® of the Transfer of Fropertv Art <»d “c 
appls Tayment into Court Under such < rcom 
sUnres was only a conditional tender 
eoniliti nal tender is not a payment under the fc 

tson Abajcpbao Babaxi *££^£2, 761 

22. AttioaaHecla « — t « “ 

aj, rat'd ly a Coart- Ctn.i deratm* for at*}* ‘ 
-L « (of ow — Cornel radio* aJatertr-J 
oiau of the widow anl I-patee <*,«*; 
claimed a run of money m the hand* of* 
which B asserted an adverse claim i 
i appl cation by si for a succession certificate, ^*^ 
the Bank and the widow for the mo 


appl cation by si for a succession rerG£«w./» 

the Bank and the widow for the mo 

lointd as a defendant. A ditrce was psssed in I W 

the money to B on h I im»g M *" r ‘ 15 * Jt 
to A on Us OJtamin„ the s-ccsuon cetU6c ^ , m 
furnished security and rcceitrd the Jf 

A me anwhUe had obUmcd the ,ucc«sk» ecrt-6« o# 

and m itOt he purchased lb« ^ ,n‘d B 

who had come cf i t 1“ the same J lair'd 

for the money Bfld that the imt ** .,1^ M 4 

hy imitation and that the plaintiff was 
decree, nut that he could "cd'ir only > ^ f 
actually paid by h.m with inWiest » D ^ lb ^ ,,^ a 
expense* and (cats, aa the «»** * — the 

Transfer of Property Act, a loth* that bsd 
true croitrurt on of the decree of 1SS » 
been decided was who shonU bdd ^th* ® g f&a»!fc 
the sctOcment of the right* of the . CTCl r 

vrBTABA.ATA.CA SA.VM 

23. __ ^cf .c. «idc ii to'!*) 

claim, .g ike UecJU of . lS5**t gjfJZfJ 
It fore jaJeme* > 4«se»»f , F. *j, c bene* 

- Utld that a person who is intsUcdlo «“ t 
ft cf a. 13S of th. Transfer of VropcAj ^ ^ 

doi s not lose toe b*nc£l of that ^ .*.1* 

assigne* to pro f of the pne* oil 

uujl the amount of the pne* hsa bcsw, __ to the 
and declared by th* Court. There « 
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section to preclude the debtor from securing liis dis- 
charge by payment of the decree. Itani v. Ajudhia 
Prasad, I, L. 11., 16 All , 315 ; Muchiram JBarik v. 
Ishan Chundcr Chwkerbtilti, I. L. 11., 21 Calc., 563 ; 
Jani Degam v. Jahangir Khan, I. L. S., 9 All., 476; 
Hakim un-nissa v. Deonarain, /. L. i?„ 13 All,, 102 ; 
and JSilaleanfa v. Krishnasami, I. L. 11., 13 Had., 
225. Piiui Chand r. Ciihotk Lai, 

[I. L. R., 20 All., 327 

24. Actionable claim — Sale 
of mortgagor's interest in mortgaged property — 
The sale by a mortgagor of bis interest in the pro- 
perty mortgaged is not the sale of an actionable 
claim within the meaning of s. 135 of tho Transfer of 
Property Act, 1SS2. Tota Rail v. Lala 

[I. L. R., 20 AIL, 468 

25. Sale of actionable claim 

— Mortgagee by assignment — Assignee of prior 
lien. — The assignee of a mortgagee obtained a decree 
for the principal and interest due under the 
mortgage, subject to a prior lien of the appellant. 
The appellant’s prior lien had also been acquired by 
assignment, the consideration for which was proved 
to have been 1(575, though it purported to have been 
a much larger sum. On tho appellant contending 
that s. 135 of the Transfer of Property Act did not 
apply so as to prevent his claiming a lieu for the 
larger sum, — Held that the appellant was only 
entitled to a lien for the price paid by him for the 
assignment Rama Sastbi r. Kauasoiha atvah 

[I. L. R., 22 Mad., 301 

26. “ Judgment of a compe- 

tent Court” — “ Actionable claim” — Suit by assiyuee 
of a foreign judgment— Consideration smaller 
than amount of judgment-debt — Decree for whole 
amount. — Tho assignee of a judgment for 1112,297 
passed against tho defendant by the Supreme Court 
of Mauritius sued in a Court in tritisli India to 
recover the amount of the judgment with interest. 
Defendant, amongst other defences, contended 
that the transfer was not supported by considera- 
tion; and the Subordinate Judge, finding us 
a fact that only 115,620 had been paid therefor, 
held that thoforeign judgment was an actionable claim 
within the meaning of's. 135 of the Transfer of 
Property Act and decreed in plaintiff's favour for 
that amount only, with interest. On appeals being 
preferred to tlie High Court, — Held that the plain- 
tiff’ was entitled to recover the whole amount of the 
judgment. Semite.— The word “judgment” in cl. (d) 
of s. l-’5 of the Transfer of Property Act include 
a .foreign judgment. Vtthilinga Pa pa vac tu r. 
irriiunAM Avtab . I. L. R-, 23 Mad., 449 

1. 3. 136 — Purchase of elephant 

with authority to recorcr the same from a stranger. 
— Tho owner of certain land, in consideration of a 
sum of money, transferred to the plaiutiif, a pleader, 
tho right to elephants caught in pits in the owner’s 
land and the right to sue for the recovery of such 
elephants from any person in possession of them. 
Tho plaintiff’ sued the defendants to recover posses- 
sion of an elephant which had been trapped and 
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was in defendant’s possession at the time of the 
transfer to plaintiff. The suit was dismissed on 
the ground that the plaintiff had brought an 
actionable claim within the meaning of s. J36 of the 
Transfer of Property Act, 1882. Held that the 
section vyas not applicable. Ramaeeishna b. Ivdei- 
kai . . . . I. L. R, 11 Mad., 445 

2. Purchase of actionable 

claim by officer of Court — Jurisdiction, Meaning of 
term. — S. 13G of the Transfer of Property Act, 18S2, 
provides that no officer connected with a Court of 
justice can buy an actionable claim falling under 
the jurisdiction of the Court in which such officer 
exercises his functions. The plaintiff, an officer 
iu a District Court, having purchased the rights 
of tho mortgagee in a bond, sued to recover 1(2,225 
due upon it in the Court of the District Munsif. 
Held that, as the claim did not fall under the imme- 
diate jurisdiction of the District Court, s. 136 was not 
applicable. Sisgaeachabitit r. Sivabai 

[1. L. R., 11 Mad., 498 

TRANSFER OF P R OPE R T Y A CT 
AMENDMENT ACT (HI OF 1885), 3. 3. 

See Vendoe and PtmcuAsBE— Coiins- 
TIOX or TSANSrEB. 

[X. L. R„ 19 Calc., 623 

TRANSLATION. 

See CortniGHT . I. L. R., 14 Bom., 586 
[L L. R., 19 Bom., 557 

TRANS PORTATION. 

See Sentence — TeansToetation. 

Absence by reason of— 

See Limitation Act, 1S77, s. 7. 

, [IB. L.R., S.N.,25 

TRANS-SHIPMENT PERMIT. 

See Sea Costoms Act, s. 123. 

[I. L. R,, 4 Bom., 447 

TREASON. 

See Waging IVau against the Queen. 

[7 B.L.R., 63 

TREASURE TROVE. 

Beng. Reg. V of 1817 — Hidden 

treasure — Duty of finder of hidden treasure — 
llightsof finder, zamiudar,and Ooceriuuent. — Some 
persons, while digging a field in certain zamindari, 
found au earthen pot containing money. The finder 
and the zamuubr both claimed to be entitled to the 
treasure, but the provisions of Regulation V of 1817, 
with regard to the finding of hidden treasure, were 
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TREATY, CONSTRUCTION OE- 

__ Money settled upon members of 

Royal Eamily of Oudb. and fbmr beirs^Ptr- 
petua 1 pension* l «W « 

respondent.- An arrange ‘ ftnd the East India 
powers, mz , tlio King ox Roval ’Family of 

Company, wlicreby meters ^ ^ tll eir issue pensions 

^“perpetuftr^tboagb a s ^ e ““tldar\awUe 

& l«fe»tto ol tj. »« iSKJSjt 

ponsious for certain peusiouers .Uonlil die 

SSTSiSi. .r to SS”-'- ir»“S 

in 1842 to pnmae io tlie pension 

an additional pension of the sMMKina ,\ ud t ,^ t> ac . 

^r^ 

tWdcs o^c Mabomedan^aw 

of Inheritance. Maeiam Be • • 1 Calc 234 

a BEGUM f. Aim 2 A • 1- ^*g >f 16 !. A „ 175 


TREES. 


'«i»r TSisSTaS 

issss ifss^Ja 

on Land. 

ACT i R.R., 3 All!, 1 435 

See Limitation Act, ant. 1^-“™ 
ABLE PNOTENTE. . 107 

I. L. R., 16 Bom., 353 
I. L. R., 19 Bom., 207 

See OWNENSHIP, PBESUMPTmNOI^^ ^ | 

I. L. R-, 16 Bom., 547 

Sc a PNESCNirTION-EAgMENTS^TNEES. q 

5W SMAXD 

BI 3 DICTION-NOV^ME U op 564 

L 24-W.R..394 
3 Mad., 237 
X,. R„ 3 All., 168 


TREES — continued. 

Document giving right to cut 
and enjoy. 

See Registeation Act, 1--77,s. 17, cl. (d). 

[I. L. R., 20 Mad., 58 

Liability for cutting— 

^MASTEBANnSEBVANT^^c^^ 

Order to cut down— 

See Nuisance— Undeb Ceiminab Pbooe- 
dube Codes . . 5 B. L. R., loi 

Removal of. Suit for. 

See Jubisdiotion or Civil Coubt Rent 
and Revenue Suits, N.-W.P. 

C 2 Agra, Part II, 183: 

I. L. R., 20 All., 519 

*• Limitation ^^qTu., 446 

I. L. R., 10 All., 634 
I. L. R„ 20 All., 519 
L L. R., 24 Calc., 160 

Restriction as to felling — 

»»»,. *- g^SXuKftr 

— Right to cut— 

See Fobbst Act, ss 75 and 76. 

tee r one* , ^ R > 18 Eom 670 

I. L. R., 23 Bom., 518 

See GnANr— Constbuction or Gnants. 

[I. L. R., 23 Bom., 518 

See Pbesoeittion- Easements— Tbees. 

| [I. L. R., 19 Bom., 420 

j - Standing timber — Mango tree 

—Custom of a locality— Registration Act (XX of 
5 18661 s. 3. -By the term “timber” 13 meant 

properly such treeB only as are fit to be used m 
buildiim and repairing houses. A mango tree, which 
1 . n. fruit tree, might not always come 


buildiim and repairing houBes. a mango uc B 
is primarily a fruit tree, might not always come 
within the term “standing timber; used in the 
definition of immoveable property in a. 8 M the 
Indian Registral ion Act (XX of lh06). t it may 
bo classed as a timber tree where according to the 
custom of a locality its wood is used m building 
house , Kbisunabao V. Babar. E) 24 Bom> 31 . 

2 — Tree-pottab . — Right to land on 

which trees stand— Tree-pot takdars, Rights of— 
Seld per Davies and Moobk, J.T., affirming the 
•iudmnent of Benson, J. (Subbamania Amc, J., 
diss.), that persous holding a pottah for palmyra trees 
in Tinnevelly are not ipso facto entitled to an 
ordinary raiyatwaii pottah for the 1 mil on which the 
trees stand. Per Subbamania Ayyab, .7.— Land 
on which a man plants a palmyra tope is in his exclu- 
sive occupancy and possession as a raiyat of Govern- 
ment, subject to his liability to pay any assessment or 
assessments which the Government may from time to 
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TEEES — concluded 

time be ent tl hI to tm{ ose ti d tnh) cl al>o to all other 
Uwful me lent a attach ng to a !»M nc tf that le 
seiiption The n A hts it a U e-pottahdar and the 
nature tl the rtnuue Itt ed on each poltahdara eon 
inlcred. Tntnu Piawxius r mcbetabt or 
State roa lima LX* K, 21 Mad., 433 

TRESPASS. 


1 GLittuCisrs A 2 S 

2. llorss Tbestas j . t" a 

s<» Calcutta Muiicirti CoistL »ir ci 
ACT 18SS.S 2. X X. B, 21 Calc, £23 
Or# Cini Psoctirso Con*. 1S»2 a ;u | 
— Qrt»iios» ts JifCCTios or Lzcbii , 
[3 B.X. B, A C., 413 I 
12 B X B, 203 note 
‘re Citk Psoceicki (o 1*A» a . 431 1 

(I L. It- 24 Calc., 584 
<» Coster* 01 I I* B, 22 Mml ,107 
v e» Casks riDW Cbib ial Tmuriss 
-re OaiiacEa Sr 11 t-b Dauagij— 
Toan 8 Bom A C 177 

17 N W, 47 
26 W IX, 648 
L X. B, 13 AIL. 08 
XX IX, 10 AIL, 108 
s«» Dmior as» Catsnoa. 

[Ulnd. Jur , O a. 7 
Sn Exrcirnoa or Utcaat-Luiairr 
roa \\ Boxoixi Incinoj 

[3BLB.LC 413 
131LX.B,208 note 
S.elsjrsCTiox-lsoui Cmt Vuoci 
lcb.Codo I- RB, 22 All 440 
See Manias Fcatsr Vct a “1 

[X X. It, 13 Mad. 228 
■See Manias Poucb Act e 21 

IX X. B, 17 Mad , 37 
ft' MasiEB asd 'rkvixr 

(2 B. X. R, A C_ 227 
2 B. X. H , o C, 140 
ee HlHOMa 01 PaBTUS 

[L X. R, 10 Mad, 335 
tee Railways Act 18 1 a • 

IX X fi, 1 Bom, 25 
Set Recorder or Morum 

[8 W H, Civ BeX, 4 
See Ercoeheb or Risgooi 
o c IX X. B, 20 Calc, 689 

SLp'.’Sr 1 ”"’ » 

UXL.fi 18 AIL, 153 
ft. Bxotcto 'LLlt;a Mad, 246 
V [10 C X. B, 278 
W B-XS64.C*.,ai 


I TBESPASS — coat aaeJ 

St* ''rmai. ob s Efoso Arrraa— ‘■Bi.i 
Cats* CoraT sen* -Tats rasa. 

'■ft \\ soi orct. DuMatst 

{5 W B, Act X 87 
3 B X. B, A- C, 201 

by cell e. 

ft. Carrit Taasras* am Cauls Ttxs- 
rass Acts. 

S*t Ncmica— Lanai Cubital Ps*a* 
»cbi Cents 3P.I>B, A Cr,4S 
[0B.L IL, Ap,S8 


- on burial ground, 
ft* it ee t»n>ft Or risers uunu to. 

[L X. H, 10 Mad, 123 
XL fi, 13 AIL 365 

X GENXKAL CAsEa. 

L Landlord and tenant— Damjt 

to rtttn onrj 1 thru t — Rijll »/ loeiW <» 

• a. /or Jam t — h nghil tar ^oa-e//* caX-ify 
/ — Many ol the Uourrai a Inuia are ia the 

<f a partncr.hip, a which he to whom the »*“ 
belongs ixrtioiatee w th the eultivauirs 10 ile en p. 
Th nlore the law of Er gland, that a lamSdol 
haa parted with th.s to a tenant eaunot.a* 

ia tmjau for damage to Urn prpe-ty u lf«»*W 
wror..Iul act eompUimJ of impute » d»ma e » t° “* 
reTcr.amary lot ire.* does not apply to Undine-* ia 
India. \E5BiTAOULiu Cdetti r AstmtrrW 
Iran*. U.S.3» S> 

2. Wrongful distraint of crops 

— liitlraitl Kttloml «Hi«- Peas/ CoJt e- 
Sn if a ace to Krtt}f*l d ttrm af -A iami3-»r 
h«ld to he joatiftd in tnrc-«_cg hla nchl tf P r,r ~^ 
ilitraint cl crepe if he had kttsI the 

• ith wn, a coticra under Act T of 18 jJ *■*, . 
and, ia each a caee, raiyat*. »Lo knowingly r J tu ~* 
the d itraint were held to he tv I proUctid ty 
Poml Code a. :s Bov if the lammdar'* P«>t»* 
enter upon crop* w tb intention of dtdnuurg w uoo 
nc tic lb* raiyat cwncra are jtiLficd la con«'«"fl 
inch action u trespan. Qnts r Kuiul “ 

[23 W It, Cr, *0 

3. Land token by Goverjuneat 

without formality preacrlbed by Bong. B f S 
I of 18,5- A sit of ettarrh »«ia/a*ae« toga 
Gattnaetml/or rent - Lamia wcreocrupud 
Government for the pur) eve of mating an 

meat without the oUenance cf the f ™*‘ *7 ., 
'Jutrul by U emulation I of 1S-J- Mtld that 
owner of the land waa entitled to iramtain »*“* 
against Government for the rent of the 
the time he waa kept out cf pesacauon. J OIK*** 1 

Boas e CoUbctob or •’4-1 » GCSS ^ arB j^ M 

24-l’EEOrSIABS r Jorsa*^- 

W B, F B- 18 1 Sa 7' 1-3 

4. Suit to prevent 

Sait to elett docrt—Coait of aetio»—^ ntu 3 
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TRESPASS — continued. 

1. GENERAL CASES — continued, 
of injury . — No suit can lie to closo doors opened by 
a person in bis own wall, on tlie ground of a possibi- 
lity of bis committing trespass ou tbo land of tbo 
plaintiff, or of bis having actually committed such 
trespass. It will only lie when tlie opening of tbo 
dcors is in itself sneb an irremediable injury that 
the plaintiff would not be sufficiently compensated 
by money damages. GuttOK t. Annul’. It aii man 
Kuan . . . . 3B.1.B..A. C., All 

5 . ~ . Sale for arrears of rent — 

Sale under defective notice — llecersal of sale for 
•irregularity — A, a zamindar, sold tbo right of B, 
bis patnidar, for arrears of rent nuder Regulation 
VIII of 1810. This sale was subsequently sot aside 
at the suit of B for irregularity. A then sued B 
for the arrears under Act X of 1S59, and B pleaded 
limitation. Held that A nas not guilty of a tres- 
pass in bringing tbc property to sale under a defec- 
tive notice, and A could not have sued for arrears 
pending the proceedings to set aside the sale. Swab- 
kamayi r. Shashi M incur Baumani 

[2 B. h. R., P. C., 10 

5. C. Subnomoyee r. Shoshee JIoicuee Btnt- 

noNiA - . ' . 12 Moore’s I. A., 244 

[11 \V. R., P. C., 5 

6. — - Suit for arrears of 

rent for a period during which zamindar had been 
in possession as purchaser at a sale for arrears of 
rent afterwards set aside. — In a suit by a zamindar 
against bis patnidars for arrears of patui rent for 
the years 129-1, 12(<5, and part of 12'JG, it appeared 
that the patnidars bad been out of possession during 
a portion of that period when tbo zamindar himself 
bad been in possession, having purchased the teuuro 
at a sale held in proceedings instituted by him under 
tbo Regulation. It appeared, however, that the sale 
bad been set aside owing to the proceedings having 
been instituted against the predecessor of the patui- 
dars who was then dead, and thereupon the zamindar 
gave notice to the patnidars to retake possession, 
which they accordingly did. During the time he was 
in possession tho zamindar himself collected some of 
the rent. The lower Court dismissed tho claim for 
rent for the period during which the plaintiff wus 
so in possession on the ground that ho was a wrong- 
doer and trespasser, aud that consequently the defen- 
dants could not bo held liable for rent during that 
period. Meld that this was no reason for refusing 
tho plaintiff a decree for such arrears, as upon tho 
authority of the decision in Sumo Hoyee v. Shooshee 
Mokhee Burmonia, 2 B L. B., B. C„ 10 .- 12 Moore’s 
I. A., 214, tho plaintiff could not be treated as a tres- 
passer, aud that he was eutitlcd to recover tho actual 
arrears outstanding for the period in question, but 
not the iuterest thereon. X) 1 1 u x r ut Singh r. Sabas- 
wati Misbain - . L Xi. R., 10 Calc., 287 

7 . Trespass on burial-ground— 

Penal Code, s. 297 - Trespass by co-owner.— A, B, 
C, and I) were co-owners of a plot of land in which 
they were accustomed to bury their dead. A and B 
opened a saw-pit close to tho graves or B’s relatives, 
hut did not disturb any of the graves. Held that 


1. GENERAL CASES — concluded. 

they were wrongly convicted under s. £97 of the 
Penal Code. In he Muhammad Hamin Khan 

[L L. R., S Mad., 178 

8. - Liability for trespass .by 

defendants not actually committing it — 
Committee under Act XX of JS6B. — Held, in a suit 
under Act XX or 1SG3, that where the evidence showed 
that certain acts of trespass by one of the defendants 
were for the benefit and ou behalf of the members of 
the committee, and were afterwards adopted aud 
taken advantage of by them when they had acquired 
a full knowledge of those acts, the defendants for 
whoso benefit the acts were done were liable for the 
trespass. Venhatasa Naikeb r. Sbinivassa Cha- 
hiyau 4 Mad , 410 

2. HODSE-TRESPASS. 

0. — Breaking open chest in 

house by inmate of house— Penal Code.s. 457. 

■ - T, being an inmate of his uncle’s house, broke 
open a chest and took out property fiom it. He 
was convicted of an effence under a. 457 of the Penal 
Code. Held that he could not properly be convicted 
under that section. Queen u. Tasuduk Hosseix 

[6 3$r. W„ 301 

10. — — — Breaking open door in exe- 

cution of decree— Penal Code, s. 456.— Where 
the accused persons, esecution-ercditors, in company 
with an authorized bailiff, broko open complainaut’s 
dior before sunrise with intent to distrain his pro- 
perty for which they wero convicted on a charge of 
lurking house-trespass by nigbt or honse-breaking 
by night,— Held that, as they were not guilty of the 
offence of criminal trespass, there being no finding of 
any such intent as is required to constitute that 
offence, and that as criminal trespass is an essential 
ingredient of cither of the offences with which they 
were charged, tho conviction must be quashed. In 
the maitee os Jothabam Davay 

, [I. L. R., 2 Mad., 30 

IE Cattle-yard — Building used 

for custody of property— Penal Code, ss. 442, 457. 
— Tho Court inclined to hold that a cattle-yard 
which was originally walled on four sides, aud in one 
side of which, fallen out of repair, there was a gap 
stopped with a thorn, was a building used as a place 
for the custody of property, withiu the meaning 
of s. 442 of the Penal Code. Queen v. Duxiee 

[6 NT. W„ 307 

12. Entry into house with 

forged warrant of arrest —Penal Code, s. 452. 
— Where A goes with a forged warrant of arrest into 
a house, aud takes away oue of the inmates against 
his will under the authority of such warrant, he is 
guilty of house-trespass, by putting such person in 
fear of wrongful restraint, under s. 452 of the Penal 
Code. Queen c. Nundmohun Sieeab 

[12 VST. R., Cr., 33 

13 , Right of wife to enter hus- 

band’s house — Wife excommunicated from caste. 
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TRESPASS tern lmaei 

2. HOL i TOF-PASa— <«»■/«*./ 

Etcommuo nui ( roa out* j *r *« d> V not it 

pnse t ll ndu w f*of b T r h ht of I l t ujoyra ntof 
her h -ii- J 9 l out* w M to ii ale n t ft tnep ft • t if 
»be U » tb maw tj claim u » tinanr Q rtN 
r JIimucttc 1 Ij. R, 4 Mad. 243 

14. Ent»ring lock up with In 

tent to convey food to prisoner— Ptmal l it 
i HZ. b eftpmncn red to • li»tftl»t v> b 
nteiit to o ejr ir a ujt to c® y fool to ft 
p non r nod r trial, a da act c lift part J J not 


TRESPASSER. 

Stt Co dUteai In tkext 


1 COISKIT Esict ox o* Itr ip sot 

IE UR. 18 AIL 301 
t Ee XI Fkor ti 1 o t to aso 
I ah UTT roe LUb 18 Mad 143 

ft 1 Oi I t ON Nil tl 7 r flltl ON 

[L UR, 15 Bom 238 ] 
• Ttl* Etie iaxpPb v 07 Title, 
[EUR 18 Bom, 628 
L epoftieea on by- 
See Jeans mosm Cmi C<r*T Lin 
ISO Lite* a oti N W 1 

17 N W, 228 2o7 2o9 318 
L U R, 18 AIL, 34 
**» Teamieb of Pxoiesty Act ft. cs 

IE UR 19 AIL, 181 

Effect of settlement with— 

Sr* fetsviCE Tnetc. 

IE U R 18 Bom, 22 

Suit against — 

t Dicxrr y ay oy Diceee Tk*», 
rl * " 4 C W If, 105 

6 fi'S IL ” 05 °* C,T 1 CoC « B*XT 
asi> Kiviace be t \ v i 

(E U B, 1 AIL, 448 
J-L R, 18 AIL 325 
EL, R, 13 AR, 463 
E L R, 20 AIL, 620 
o « Laxdlosd axd Ttsijrr Ejectment 
C« uau T E U R, 18 Bom, 138 

S " »"* £“» n a™ 0, A..,,.- 

**** iSD Calctlitiox 

[L u E, 1 All, 618 
E U R, 20 AR 208 
$ ftOlT* OI PKQ ft ElECMEXT 

[E U R, 18 Bom, 603 
31 gbt o» c PT p . _ 

Stt SrEcaic Relict Act s. 9 

[EUR 15 Bom_ 665 


TRESPASSER— ««•?•<!*£ 

V » WsOFurCLPoilMFIOS 

[L U R, 4 Cole, 6 b8 

-TRIAL,” COMMENCE JXNT OF— 

a « Wit *i*-C*n» xu- Cutt-S-n 


tt llsnt-Lu ujtt <* _ 

[EUR 18Eoa,6iO 
Nft# SmLL CaCE* Ccirst lanaisT 

To«>*— JrAummoN— TaoxtE. 

[I U IE, 13 Bom, 6 3 

— J fault in— 

f« UtlEAXD AS» Will. 

[L U R, 1 Ci.c„ 233 

E Right of stopp*J® £n transitu 

—Comtrmct fo to it Jr f cm Utari-Utd* 

G<x>n tontnelili to be toil »nJ hlivcnd “ , 

toftrJ.** to fa* p. i t T b, cual or vail ftt tbft 
tbft parcfaaa ta. were wii md on UftfJ ■&<* « 

Ukcu frnn tb* tLAt* by tbe 1 „hl nn»a 


ukcu Irvin tb* tLAle by tbe 1 0 bl man rape5jri lj 
tb* »>l!*r», who handed tbe aaaift O vct to .Pus. 

■ lltr* appntrd the jnrrUs*-.r» of tLB “ ** T N. .w 
«1 <Ud i pay f« ib. *o»ls »,y ft k l ' «^b 
•ellctsba in, ora-nu *aa daly »r«pt*4 >7 Jjf f* 
rbftanft. Tbft kIWi. r tai *d lbs »atft * 
tbft good*, but tbft maaltf ai 6 nnl lift l » 11 o “ 

tb. poriLaaftr. nftnxft. *bo, «hd< Us kdl l4 J ' “T 
ffpUd **» nmrung bftCftm* Inaolrent ^ I 

cirecxa»Unesab«ldbylb«Pnt7Ci*n ^ 
d cnaon ftf tbe -nprima Court at BnnibaritLU tin tr 

would not lie iot tbe gcodt. for tl>»t ca tbcir 
oa board tbe * ftad tb*v wtrenoloa_ «T«» 

to be ftlcppol by tbe k 11 n j »nd tbrt tbft , ;cr 
of tbft m lptft by tbe »< b-r* »»• lmmaUnal »» 

Ikr *1 to bo pud by ft tt3 Ue m P U 
mate woe not tteuUaJ to tbft tranaartAW Tll0> ft. 
aell randponliaatr laAJUMCo*A-«JS»» 1“^ 
i03 3 Moore S LA„^ J 

Mcgnmmt of po--d* dt imbed ** fa tbft 

Wftxcboua s b* looping to .1 *ft» gw« ' 
lean vt ft mo ,Epr«.«d to to « ■*“*•*£, of 
lay of tbe oatft tbmof. Cpoa ft w jy, 

trover b ought againat the ft»£p>« ®! J ± e inat 
had HUM the oiis, t ippan® ta 
a portion only of the good* ww £a } . , ^ ,*rt 
6 pec Scd ftt the dale of tt* »»le *".?** bSTg 
of the loan vraa paid on tbat day tb 
discharged bv inatalincnta ft !<• U»J» . , y 
wh reupon the Jnd^e* of tbft cprcoie ^oos*. 
Uiftt there had been t-o valid tra 08 ' .^plocatfrj 
queutly no coave ooo and ca s » ^ -j j,y 

JU Ig ment u ftetordance ft ith *“*“ 1 , a*cloJ»» 

the Judicial CommiUee on appeal front tb»t 
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trom au order refusing a new trial, that the 

suit to recover notes lost by 
b-* _ ... V XI of 1S-IS — Illegal consider- 

holder for value -Trust for ■««- 
11 r ZfrZJ - The plaintiff, the manager of the 
C .J,C I >ur ?“* e - , iu the hands of I), ft broker. 

Oriental >’ „ t currellc y notes for 111,000 each 

thirteen G 1 at io u there was some Company’s 
on D s UcB wl)ic h ho could procure at a 

jvperatacer P £0 , jU1 procure at a more 

c.rtom P'aC'- h^ . n tUo Calcutta market, if the 
reasonable n t0 putdBWe it. If the Com- 

“ 011t '. y mner was not procurable, the notes were to he 
pau> a P-‘^ r , . -.utiff. 1) did not go to the place 

rC - tU 7 e t d to purcbale the Company’s paper, but, 
^^tiue the- defendant and others, he went into a 
f Led for "ambling, and lost at cards, and paid 
h ° U v t^the defendant some of the notes he had 
away to tue . ff plaintiff now sued 

lCti ved fremth^pLunUlt^ jlu* V ^ R 

the defendant to rem ^ ^ , )een cntr ustcdbyhim 

T ^L a specitic purpose, and that the defendant 
to D tot a ^ , , k 0 ld cr for value. He (the plain- 

“stated in evidence “ that if the paper had been 
tiff) stateei , vo citcn the papers at the 

bought, he won . f the bank, or have 

most favourable, niarkctpnc, ^ ^ pW# . 

sold them S 1 } c f 0 * cr P Tllc defendant was not a 

tiff was entitled to recov er, la ^ ^ ^ tlje Cottrt 

Iona fide holder * j on ap neal.— The notes 

below, "■’'Lu'ventrusted’to Z> for the purchase of the 
were especially e PheAR J.— Upon the case 

Company 3 V^the plaintiff, the transaction was a 

crV Ln'tnd not a bailment, and did not bear the 
short loan, upou t l, 0 evidence the notes 

character of n .in* u « -J drcinainc a so in O’. 

were the property of the^bat ,^i^ti^ ^ tU led to 

liauds, autl tUercr r BULDEO 27ARAIN f. 

recover on behalf of the oauk. nu a ^ R> 581 

SCRYMGEOUR • 


TRUST 


TRUST. 


DEED - COS3 [£”20 Bom., 310 
See EcWBWlca^ G . S ., 12 

E>-omsH Raw Trust, De^ok 

o? 

See Hindu ' Law— Endowment Alien- 
1TIO e OV Endowed Property. 

AT pc. X.. R.', 8 Mad., 268 

See HOPE Law- E ndowment-Crba- 
T!0 .; 01 > Endowment. 

[l.Xnd. Jur., N. S„ 14 
14 B. L.R., Ap.,175 
I. L. R., 9 Born., 169 
1. 1,. R., 4 Calc., 56 
X. X,. R., 12 Bom., 247 
I. L. R., 10 AIL, 18 
I X.. R., 25 Calc., 112 


- continued * 

See Hindu Law- PARTITION— AGREE- 
MENTS NOT TO PARTITION, ETC 

[L Ii. R., 6 Calc., 108 
L L. R., 12 Mad., 287 

See Cases under Hindu Law— Weed— 
Construction op W'cers - Perpetui- 
ty's, Trusts, Bequests to a Class and 
Remoteness. 

See Jurisdiction— Suit eor Land 
Trusts. 

See Cases under Limitation Act, 187/, 

3. 10- 

See Limitation Act, 1o77, art. 113 (1871, 
art. 113) L Xi. R., 2 Calc., 323 

See Cases under Mahomed an Law- 
Endowment. 

See Res Judicata— Estoppel by Judg- 

ment. ■ I. Ij. B., 19 All., 277 
[Xi. R., 24 L A., 10 

See Cases under Eight or Suit— Chari- 
ties and Trusts. 

s „ w ^w s »~.. 4moi4so 

1. 1,. R., 9 Mad., 325 
llnd. Jur., O. S.,86 
L Xi.R, 15 Mad., 424 

Declaration of— 

See Stamp Act, gg 

Deed of— 

See Limitation Acx^Sg 8U 

See Stamp Act, 210 

Disavowal of— 

See Limitation Act, 1877, art. 144(1871, 

ART. 145)— ADVERSE POSBES i ION._ )403 

for benefit of creditors. 

.vans 
s „ J>m» i» V“»g»-„, s A .. 317 

i 3 Agra, 104, 321 
8 Bom., A. C., 245 
, , 1 Bom., 233 

L X,. R., 7 Bom., 101 
I, D. R, 25 Calc., 842 
I. la. R„ 16 Bom., 1 
L la. B., 19 Bom., 12 
L L. R-, 20 Mad., 91 


. for specific purpose. 


See Limitation Act, 187/, »• 10 (1|7U 
s 101 . L L. R., A Calc., 455, 897 

s. 10 ) .a. p2 C. la. B., 370 

L X,. R., 6 Mad., 403 
I. L. R., 14 Bom., 476 
6 B. I.. R„ 581 
13 R 


See Trover 
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TBOST— to*. »«W 

Giving power to t*ll land in 

Tnofnasil. 

Srr Ir« win »o» Li«>- 

Ttrari 

Inttrument of— 

rsiAxr Art IB 9 rci I **t 50. 

[IL.IS IS Mai, 380 

Notice of— 

if l xrtiTios A ct IN " ast 1S34(1R“1, 

»sr IHV I LE.1 Boro. 209 

Precatory Truat— 

,, M iu. Covitarcnov 

tX.L.B,2 AIL. 85 
L L.1L.4 AH, COO 
I. IL 0 l. A, 70 
L U K, 13 Mad 448 
Invocation of— 

t 0»rs o» Pnoor Tarer UrrotATtoa 
or 10 B. L. It.. 10 

[14 Moore a I. A, 2S9 

Scheme of management for— 

'»« Esnoww 1 st LI*. 15,21 Calc, 658 

Salt relating to— 

Nr* Cairj non Ilium c » ‘■m— C uam 
nu awd Tim*. 


— Salt to eet aside— 


Stt Likitatio* Act 18 ait ISO 

[L I*. B, 20 Bom.. 611 
1. Creation of trust— Ottotr of 

property eoa.r tml f/'r«t n-Fttlrroff 

Iff •• aee»e»/ a ■••»* f k * a.— In order that 
the owner ot a fond nrav tout lute h ol f a traateo 
of it, he moat either npready lee la re L tnitlf a tnu 
tN or must dm Dnguafie wl h. taken la eonnectloa 
w th ho acta, ahowi a clear intent on on h a part 
to diriat h *aelf of all beneficial lulercat in t anil 
to etcrcue itan moo and control rtr t rarluaitrly 
in the character of a trae.ee. From th* aicgl* cir- 
cumatanee that an accoont ha* been opened hr a 
father in bu lool* m the name of h a ion, in which 
money a cred ted to the aon no preramplioa can ha 
ra ted o India that the father ntend* to create a 
tnut, u, favour of hu inn, of th* earn* appearing la 
the account. Aihabai r Tmliut Sinxmu 
[L L. B, 0 Bom, 115 


I t on lynttlor—D tpo. , „.,„ y Kw( — utlK 

StWhlV* tra * t V* ^ mC ' created, 

although there may have been no tranrautation of 
poatets on t rannot Ue defeated by any lubieoneot 
and! apparent dupoaitiooa «f nor- 
“♦•'Ufterwarda made by h.® ■ 
damDy the individual* c- 


TRUST-coal KKtJ 

taint ng which bate •» a cU*h a Ivstfnal latmri 
lathe wbo.e mnetU regarded n* at K l!tetot!f» 
for net r ua of new trade to ih tr fatoor a hr 
haJ no rower L> tnalf but aa the art* of » trua.ee. 
and a a! table only to the extclt of ih* «Wr» W 
wl Db ench Jura*-* may be rot tied. » 5tt tia 
aptltea ocly to oapai wo. out of fir print pal id 
the fnrJ. anj mt to paymrtU made «»« “ «■ 
e ear d part um Dr me beta cl the family fa ttur 
maiutenaore or olhe* »Vf»u»ca aa th re mat 1 * I 
canal a c. which would rrnJr t in <ps .* lr t» IU* 
an acvra.nl of the l.tt r ao a* to chafe rack prw» 
with what the, may hare rrcei cd l *>« 1 ** 
reaped ia« .bar a. JAM.rtll ill uif * 

[3 Bom, 130 2nd Ed, 133 

„ S*ral i deefvru 

l ok tf IrKit-Ut+M lr k ftr of rnpr'j- 
lotomrUU ffl-rnitttof 1. Derail part I #« - 
The plaint if It waa the daughter of one A «- 
rvwecvL A autr two fiafl lef » h * «*» » 
15.6 cent opiated f of llin a bviuty “ *1 

Uv t of KS O' O on each t bD uu^ltcni, if «d B 
Fee U he bought a lour at 7-art rar and. *dlW« 
oq h r by a formal dr d of a.llhmcvit with ran *» 

1 a Utiooa. Fra It t-o. he at £r*t itrfoudtotay 
a Loaae j but finding Loom* la B-miur **’* 

Jrar be parrhaaed a Govrtwoent ] pM>*«q 
of the bocmaal radne of ES l>.0- The a -U ■»* P 

tl-AArJ la hi. owt. name and a wparaU acrotnt d a 

opened it ID UkXu hea-loi “The arraaot^ I w> 
pramrawvy note bcanog a per « «L iotewal. »*■ 
account he deliud w-th all .ipenve. oretanda-e* 
th* ItSAJVt IneurrH ia and about tue parch*- 
toia. each aa 'or pet n- lam carriage hirr. . J 
charp n Bmnorrr S par cent, o err** o* . 
-’no* of debit faWb mlerrat be earned ** ,* , 
hie gvorrall tereat account t an! beered.trl^ 
room -UK the interval collected on th* »• 

.me to time, allow Lug Interval at 0 I-* ««■ “ 
the*, dew. of errd L Be kept 
count d the proetrda of the oo-C r.. 

account of D ten at no ore prom'a—fX 
KVOX" The plaintiff elated that M the day ■«, 
the not* wav brnght her father A * 0, r . 

abowed it to her aayin “Thu D our no . * . 

It when you vfaat It »* and that ah* * ‘ 
cut tody aaj ag - 1 will Uke th* ocU * 1 *™ ..^eocv 
crow up and da bu« ovaa." ConoJOtw** * . _ M 

-whieh hnweacr diffrrd la detail . to* 
in war rvapecD lacoasutent w -h- tb * e 
th* plaintiff- waa circa by th* P Ul °‘*“ 1 '.JS-i -d 
hue land, a* well a* by a fourth w too* P°t ^ 
In th* caae. No intemt w*» ' «» 
tdaintiff by k. Llmaelf altD-iigli he , , fhl r"a 
year* after the purrhaae of the «A* * JL. . j^ntJf 
death In* *on rceonuted aome eU a iu » . j- 

lo he Deom. of th. ram of » W» of 

a d he paid her auma, equ alent tot 
tie cote, with more or lew b“w J 

date of hi* death. The note jtaelf ‘ 


act ot the a 


date of hi* death. The note itaeii * anpra- 

w thout ecramun rat n* w th the 
F rated to hlmactt the rant V ,’.*w m the 

though he coatmned the acetuot ®f t 3 g, ^ 
note and even headed that account 
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TRU ST— continutJ- 

T . r t ;n -u'Ur the death of A"s .-.on, hia grant - 
the dcfuuliuts made ^‘ll^y'r fnaed 

to pay any tlnng further U ^ ^ accrued 

note or lU Milut, iuid * H cv ;aeuco established a 
due ill won, ^^’,>'i, 1 respeet of the note. Meld 

declaration of twJ -> 1 to establish a valid 

Vs books of account ] 
declaration ot « r . u - • corroborate tho testimony ; 

might very well oe to c ~£ fac tory deacrip- ! 

t'on l thev ivere ‘insulhcient of themselves to establish 
trust- while the oral testimony— which, if 
to ™hVr and -accepted as reliable, might well 
taheutO-,cUHi acknowledgment ot a trust— 

3 u‘lice to establi ^^^°\ m fwas so genenilly 

transfer of ownership by ackrn >^™ent 

when it > s a V p Vef L this country with the 

pointing uresistibly | h n ,ode o£ appreciating 

.to introduce a most “«>»“" 1 , d o££cr a direct cu- | 
evidence m this country , dismissed, but i 

“Sf'ttjL’i.riSoBi’tota should Ilavo tlic , 

-hiuh, i»s = J.W 

f idled to give effect-being cha . Hj Bom 223 i 
^oatBD Kuabakdina • XL- *£^^1*, 

, \n,no lete gift— Donor constituting himself 
to complete 3J £ . ement „/ trad bg re- 

■ tfU,t /jL o danea-Trustee, Liability of.- 
TbeuiaiuUffs, if and It, were Parsis, and were married 
, i f, P 1551. The defendant was the widow of 
\ 0 was tho father of tho plaintiff It. Iho 
*? I*fra antnl to recover from the defendmifc certain,* 
greSenttroSry notes which they alleged hid 
ooverii * , . „ t> tA ■!/ a t her marruge for her 

rBr: sJtefi's 1 ss» «2 

')Xf !r that the said B during his life used from 
father > receive the said notes fiorn J and 

Tl Ve “nterest thereon for 21; that S ' died m 
$2£ mid “hit after his death the defendant, who 
1SG widow and executrix, used to draw the 
was his . that - m 1869 she obtaiued possession 

interest fo » i , , since continued in 

o£ the. said note , gW ^ ^ tUat 9 ho 

posse^sioii thereof, i^e.ji ^ collcc J g tUc interest for 

V S Xt k thc plaintiffs had been living with the 
21; that tnc .P , , before tho present suit, and 

wMch^rietsedlo do. The defendant denied 


TRUST — continued. 

that her husband 11 had ever presented 21 with 
Government notes for her separate use. She alleged 
th.tthe notes which had been deposited by B with 
J were her own separate property, and not M s ; that 
she auil her husband had de-alt from time to time 
with them, and that no interest was ever paid to the „ 
plaintiffs, or either of them, or for their benefit. 
She further stated that some of the notes w hich had 
been deposited with J had been disposed ot by B m 
his lifetime with her consent ; that m ROD she 
obtaiued the remaining notes from J and sold them, 
and applied the proceeds to her own benefit. At 
the homing it was proved that, on the occasion of 
the plaintiff's marriage, presents were made to 2C 
both by her own family and by that of the bridegroom 
R Two accounts were then opened in the books of 
i the firm of J -Y j- Co., of which 21 s grandfather J 
i was a partner, one of which showed her acquisitions 
‘ from her own family, and the other her acquisitions 
tom the family of her husband. The latter account 
1 contained an entry (under date August 18o4) to the 
i effect that B, the fathcr-m-law ot 21, had bought 
two Government notes for Ul,5CO in -1/ s name, and 
had obtained the interest on them, which was duly 
1 credited to her. Other documents were produced, 
proved to bo in the handwriting of IS and J, in • 
which the said Government notes \vere alluded to 
us the property of 2t, and as having been purchased 
with her moneys. In 1S64 B died without having 
endorsed the notes over to 21 or to anyone in her 
behalf, and they remained in his name m the hands 
of J until lSt>9, when the defendant got possession 
£ them. Meld that B was liable to answer for the 
notes as a trustee, and after IS the defendant as Ins 
executrix and representative. In the documents put 
^ evidence, B alluded to the notes as 21’s property. 
His placing them, as he did, with Jfs grandfather 
was itself an acknowledgment, according to the 
practice of the class to which ho be onged, that 
the benefit was to be hers and her children s. He 
thus sufficiently admitted an obligation as. trustee. 
The legal ownership was his, but lie had ackno > - 
led-ed with sufficient clearness au obligation to hold 
and use the Ownership for the benefit of another. 
Such a purpose clearly manifested constitutes a trust, 
and burdened with a trust the property passed from 
B to the defendant #s his representative, and could 
be enforced against her. Meld further that, hatm= 
regard to the general practice amoug Parsis, the 
conduct of J1 in relation to the notes showed that 
it was his intention that the property should be 
enjoyed in sole and separate use by 21 and her 
children. AIbmi.u e. Pbuozbum ^ g 26S 


Twice- Executor de son tori- Eonalio mortis 
causa— Appeal as to costs ■ Limitation.- One^ T C 
in anticipation of death handed over lus property lo 
the defendant, liis brother, and verbally directed him 
to pay certain specified debU and to apply the surplus 

for the necessities and support of his famdy. 
that a -oad trust was created, at any rate so far as 
the debts were concerned. The defendant claimed 
to have paid to « the widow of one L, the deceased 

1 o O 


J?arol iruti- 


YOL. v 
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rf Uni r a< 


, dhiwif iu*ao a ii7 rw 

n ok a by T ( lo i In a 
{ T C for a iro t tl r Assistant 
1 . iU) u U npo t that 

tad to ' I) lit dtfodant 
lilir R »'*S.l haJ U ti Ultn 
la l 1y arta „ m nt with ' (tl* 
In t me Ismd Hrld that a 
r of f r th whole l U dor to 
rt*p t of tin- to nrji which 
mlanl ilird ip|tnU« under tie 
f« til* Ji»»m -.it of tcT 


■ttion 
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TRUST — eooUumtd 

0 1 iu-ehtr and *i It the cowert of all tW 

Court sanctioned the raUuwoo of the relate T*.i» 
ume by raUiu. .low « jl^of the i«£J 
of the relate out of wh cb wh o r al the Iota 
in j.. J off By the Kill, the lt»*l«» * « *“* 
powered lo niK owner for the purpose of mie-n, 
the r* ate at th ir atwolnU ducntioo e t«er by «••*» 
the pn tUe or by jhrog of or mUIis the eoip »- 
llw tenant. for 1 U claimed tUt the 
he AtW J ft charsta on the estate JU U that the 
eitrniuMi w.i with □ H e I*wm f the troeet till 
i hat »• between tl r l fe-teuabU anil the reatinn^ 


n L UtU a « that the 
imt HU i ot n til* uatore of a t «l u tar» <1 >]*» 
ton tb>u h t water at 1 a ft* t ipato ot <1. atb, 
and rouhl not alt t tb hath I Tl e nriUrd by 
h» 1 1,1 ter. TofUr 31 

Star Z> fo o« i}»»r V I tl ru o the apj 1 
rat f tb ei | u> »ft< jw t of the ipecidrd 
d bit h d f u »a» n the ]«< t n if aa 
aero e x ft a hat practical!* it tuav 
warn non 18 t a o 1 the apj 1 cation to 
II ddt f p ejl» u|on «h ch csecotorib p 
<te • t rt til J qtudtr ^ reia IMt Evyiut 
' T ray/ 2 7»<t J«r A •> 234 referred 

to. fall ,— Tlal e <n ujoo tl* find U|» of the 
loaer Court the on, r u to re tl woull La e to he 
altered materially o fa our <f the de feudal t 
“Hrcjilioot KooiAkr r 1 lvcacsDia 

[EUR, 17 Cole. 620 


wl th t the cape dedon tbeloiprorem i -» 
t! ry lrepln_ down the 1 ten 
OCCBTttLOST 


t tied t 


the carpet 
orcuTtiioJ* « 
LUR^UaUiL,360 


ift* Jle purpti ... . v .„ rw 

trait — tl here a truat had been criaUJ for ip« 6c 
porpoirv e t the performa ce of nligioul and , nmitc. e 
and the tnutre had duly a) po ot d | ■ 


other dut ^ ^ 

anoth r truitee In lua place the Utter U ng'eotuled 
to hold tl e truit (Hate 11, U that a derree ha» n. 
been tnado agi nit the traiUa tanonally the -ortmi 
o the trait cr ate -onld M h, u,l I to „t J Vu«- 
cla m of the jnd_inent-er« to. « could a ii^riUe 
portm of the (V.rpui of the «U e h tab n ut of 
the h il, of tb. rust on th ground that tb re 
»»» o B> It be a niar-un of irofit com o h to 
l‘*"«n»ll» alt T the JwrforTuaoce of the Iruita. 
‘J 1 * tUt " » an t in which all the part a 
.1 V . .. TOt Wfct ' the Coart th re could be no 

cutofthetrusticoriatowl ther 

°tht 11 P lf*° r V nee 

Nairnan/ I"'"' 0 J * '5 l * Cb lsn »>>«» 
Ntbtft llo « tie IL 15 Calc., 329 

[LU.16I A, 1 


a — - — AppltCttiO* 

ly t,*,U t to rain aacaey iy ntrlgai* c f ‘ eri . 

cf Co«e/— A t«Utor hy *“ 
will dcsixd i roperty U lUioUy to truatci* on 
certain rcligio.a and elianUble tnuU. lhe locOJir 
or the inpertj a a. more thm «aa naulred lot IM 
purpuwa < { the trust, *nd the traiteee W » » r 
if hl0A<00 lo their ban da. They were «** 
iloen a certain chawl which stood upon th« *0011 
th l urn»e of itbu Uinir ojs.n it, and they 
with a stew to unptoee the jiroperty foc«cta U^ 
and more aubsUntlal loildin* than tbe 1°™" 
They ei(« tided the aurploft of B16 000 wh th *** 
the x hands, hut found lhal to com|4 te (he wo it a 
further auto of 11 H00 was nectary U«U J 
propoaed to raise by «aort fc afl6j, the (nud-proKf. 
(brr calculated tUt the abme nurt„age-debt «« 
1« lrald oil out of the aarplua rente of tt* tr0 * 
Jiroperty within three seata. Ihey ‘ y 

praViOa that the Court wouU aauction ttelK-I*-" 
£J c ,*e lhe Court, liowcwr refund He aanctsM 
d the in t Drtaiuw \ovtion BM* 


r \o\ ioji \ira*wayji l 


any 


— R Jl/a j U 


p E,B,20Botn,« 

8 - Suit for declaration of trust 

c/truit property —Brtaci of «ot1 
In a su t foe dre arstion cf truit « th 
Unde, it in net be ituwo tUt the party 
the trust la prayed muit lase onUuitd ft more 5*J ^ 
neUful jw»s.wjou ot the 1» da. hot ^ 

itt^vroStiisijZgs! 

“ta Bourie.O 0,8 Cor,B* 

10 Recognition of trust-^y 

a fait ratio ly of- Oedk Fftotu Act 
, I A taluhhdir dccewwd Ufore anitcjatiOT ^~ 
•oil c/ 1 pro dedbyw II forth mm » oo ofih»e««^ 
d reran *d„ one at ft t mr t> ha wdlh the 

sound pranudM 


«, ut for If, , 

'Xt '■,'sin'i‘s 

n.» .... , .1., 

ft “ UM¥m 01 rf 

1 *«• “tci On the appl cation of und rstaudia 6 thi 


her name waa aft-rwards enured lo “''■“TA;'' u n t 
under a. 8 cf the Ondl JE» a et AA 1SU ^ 

.A.WW,.Uw»» ft, .ft 
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'IEU ST — continued. 

Held iu a suit by tho widow next in order that 
such senior widow had undertaken the trust of 
earn iug cut the provisions of the will, and that a 
deed of gift made by her transferred oily her interest, 
which was an estate for life. Ramankxd Kuau e, 
I'aghbsath Krin, A>txt Bahadur SrxGn r. 

IvAGUTlXATir KTj.VII 

[I. X. E., 8 Calc., 769: 11 C. X. E., 149 
X. E., 9 I. A., 41 

11. Cessation of trust— Cessa- 

tion of performance by congregation eff particular 
form of worship— Commencement of different 
form of worship.— If the cougregationofa church as 
a body cease to follow the observances of a particular 

*fonn of worship, and in preference for forty years 
follow those of a different form of worship, there 
would he no one left for whom and hy whom the 
original form of worship can be continued, the objects 
cf the original trust cease to exist, and the church 
funds and property become impressed with a trust 
for the performance of the later form of worship. 
Hellos a. Yicab Arostouo or Malabar 

{X E.E., 2 Mad., 295 

12. - Suit to enforce trust— Suit 

for enforcing religious or charitable trusts — Might 
of suit — I'! ending — Security for costs. — The repre- 
sentatives of a testator who has created trusts for 
religious or charitable purposes, in which the repre- 
sentatives are uot personally interested, may insti- 
tute proceedings to have abuses iu the trust rectified, 
there being uo oiliccr in this country who has 
such power of enforcing the due administration 
of religious or charitable trusts by information at the 
relation of some private individual, as is possessed by 
the Attorney General in England. A suit for this 
purpose should uot be admitted unless tho plaintiff 
gives sulHcient security for costs. Iu order that a 
dtcree for an account may be wade in favour «f the 
plaintiff in such a suit, he must allege substantially 
iu his plaint that which must be a distinct breach of 
trust ; it is uot sufficient for him to make out a case 
of mere suspicion, or to rely on particular passages in 
the defendant’s written btatemeut. BiiojomohuX 
Doss r. If nmioLoiiL Doss L X. B,, 5 Calc., 700 

. 13 . Eeligious and charitable 

trust — mortgage of trust property — llight of 
trustee to impeach acts of his predecessor in office — 
Endowment for charitable purposes. — Property 
granted for religious and charitable purposes is in- 
alienable, except under special circumstances. 2Co 
person, other than the duly authorised trustee, cau 
alienate by sale or mortgago the property of a reli- 
gious trust. When a trustee does any act in breach or 
repudiation of the trust, such act is uot binding ou 
his successor in the trust. • Ou the death of D, tho 
hereditary trusteo of a dovasthau (or religious endow- 
ment), disputes arose betweeu G and C as to the 
succession. G claimed to succeed as It’s adopted 
son. C denied the adoption and claimed as D’s heir 
and nearest kiusman. C obtained a decree against 
the widow of D for possession of the savasthau pro- 
perty and took possession iu 1874. G, in the same 
year, obtained a decree against jD’s widow, awarding 
him possession and management of the property. He 


T'EXJST — conlin ued. 

sought to execute th '13 decree, but was successfully 
resisted by C, wbo bad already got possession under 
bis decree. Bending this litigation, tbo widow of JO, 
tho deceased trustee, wbo was de facto manager, 
mortgaged two villages forming part of* the deva- 
sthan property. To pay off this mortgage, G mort- 
gaged the villages to the plaintiff in 1S75. The 
mortgagee sougiit to take possession of the viliagse, 
but he -was resisted by C. Thereupon G filed a suit, 
in for, ud pauperis , against C to recover possession 
and management of the whole devasebau property. 
Pending the inquiry iuto 61 ’s pauperism, both tr and 
C referred their disputes to arbitration, and an award 
was made in 1&S1, by which the mortgaged villages 
and some other property belonging to tbo devastban 
■were assigned to G and bis heirs in perpetuity. In 
18S4 the plaintiff sued to enforce his mortgage lieu 
by sale of the mortgaged villages. Held that, the 
villages being trust property, it lay upon the mort- 
gagee to prove circumstances justifying a charge on 
such property. Held also that, even assuming that 
the mortgage-money was actually applied to the pur- 
poses of the endowment, the mortgago could not be 
enforced against the property, as the mortgagor was 
not a duly authorized trustee. Held further that 
the award made between 6’ and G was uot binding 
on C’s successor iu the trust, as V professed to act iu 
tho matter not as a trustee, but as full owner of the 
dei as than property aud iu repudiation of the trust. 
Gal'e^h Djiabxiduab Eabauajdev r . Kesiiavrav 
Govixd Iyclgatkab . L X. E., 15 Bom., 635 

14 . — Assignment of religious 

trust — Delegation of trust- Appointment by 
trustee of an agent for nine years. — A person hold- 
ing land on trust to supply a temple with rice, etc,, 
out of the income of the land placed tho defendant iu 
possession of it under a lease, aud subsequently iu 
ISSS demised it to the plaintiff for uiue years under 
an instrument which provided that the plaintiff shoutd 
collect the income, pay part of it to the executant of 
the instrument, and with tho rest perform the trusts 
above mentioned. In a suit for rent the defendant 
denied the plaintiff’s title, questioning tbo validity 
of tho instrument of 1SSS. Held that tho instru- 
ment was valid, as it merely appointed the plaintiff 
an agent, and did not amount to an assignment of 
the trust. IvRISHKAAIACHAllLir V . KARGAOHABLU 

[X X. E., 16 Mad., 73 

15. Charitable trust— If ill — 

Deeds not carrying out will —Misapplication of 
funds— Mistake— Liability of trustees — Limita- 
tion Act (MV of 1S77 ), s. 10, andsch. IT, art. 120 
— fraud — Accounts — Discretion of Court to order 
accounts — Jurisdiction of High Court where charity - 
established by will is outside the jurisdiction — 
Advocate- General, Might of— Decree in prior suit 
brought by, trustees of charily — Civil Procedure 
Code (18S2J, s. 43.— One D JR, a Jain, died iu 
February 18G3, leaving a will. His w idow JB (defen- 
dant Eo. 1) obtained letters of administration with 
the will annexed. Tho testator died possessed (inter 
alia) of a half share of certain property iu Bombay 
known as the “ Bhimpura property.” The remaining 
half sbaro belonged to two other persons, viz , H JD 
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TBUST-reaf.*«ed 

sad 31 T B, Li» will the U*u or infected tUt 
a sc t f II rental of hia Lilt .hare should 1* 
•pcct on the sadlunn el*rULle or r ligirraa) endow 
m«ct of a temjl at JecVLo in Cuteh ard the other 
OKU ty U ric.f in (tUbli ling twocaUt a rata, one at 
J ackho »ud tl e therm laiiUns. He alas ait .part 
a torn of BIS’ U> f which III 01 000 at re to 
he expend'd in luilding a temple at J ackhft and tl i 
lalarce of US 00 in ertelin, a market utar tb* 
t Oijle at J ackho or if that itaa m possible it 
was t he tpent n Palitana The (la rt romitained 
tint of the 111,25 000 at out BOO M.O had hem spent 
in haying a j toprrtj in Eomlay called tl e “ k 1 ool 
Jropcrtv for the fmrpewe of <>Ul lull eg a ariosi 
there and alo t BO'HO'l had Wen expended in 
eroding a temple at J art. lio, but tbit nothing had 
been done with the balance nor lad a markit been 
established at d act ho. All that Lad been d ne there 
waa to erect three shop* nheh cost about {IS COO 
The plaintiff further elated tLa in 1HS T (d fen lant 
ho. 1) had made over the arhool p operty ** and 
the Bliitnpura pn pirty n to tb « tres e * on trust* 
not atrictl i a orin.ee w tb the l< stator a will 
at above a t lort* l oder thia dud I he truatcea 
» re to >p ly n e mo <ty f the tit rcrla (1) to 
an jiv-iral or mvpu g at JaikLo and Talitana, 
(2) n fluting the east pecjl in 1 e mUy and J ackho 
annuallt (3) in the worship ealUd talari had! at 
the deratar dimple) in Bon bay ard Jaello, and 
(4 in entertaining aid clothing the gonb (p-or) 
in homoay and J ackho. Of the remaining mot ty of 
the rente (51 oue-half h at to go to saoharm 
(chantua) of the dtraaar (temple) at Jack hoi and 
(C) the other half to chant ha at aneh place* aa 
the trustee* ahould think fit. In the fol o*bg year, 
via on the 17th April 1SC9 P (defendant ho. 1) 
and the owner* of the other no ety cl the - Bhunpnj* 
I roperty rouvey.d tho whole i f that p-eperty to 
trustee*, who wire to apply a mod, of the rent* 
(which s» to be contidired aa rent from P's share of 
v" P rr P trt ri l!) 1“ tadatarat mud alua-giw g at 

JnJ.lL B T^ y „‘ ua J “U« »tunalty cn the 
anmrmary of B T ■ ceath (3) in the werah p 


2;”, ..".“'VsST'f “ is > ■“> w »! £ 

11 "“hlo ana for sad barm cetera)!. The 
**“*«■ *i Jointed b, the t.o deed, w£e LtTh! 

the date rf j, *ff .*** n!a “> *»» fint At 
were dc,d *"“}«* "*“«< m the d«ej 

quentdeeda, how ever r?w By * nl ~* <v 

and they wj, e ji *Ii > -» l! ed 

S7u3 SS2f. “S M» WU » 10 

1 the scWul proper , j The pW ^ 


THU ST — rowftawJ 

the JOtla llareh lo'ij, at U* relation of two raewben 
cf the Jain eoatnionity of Ca‘th prayed that U* 
chan table tnuta of the tesla'or’* will might be ca.T-.-l 
cut, an 1 sought for aceourds acalcat the wido* uj 
the t< stator and tb treated cf loth tie deed* and 
fra «-bitnr tte lit Id that the High (<« l “ 
lemlay l ad Juried ictam to make a del ri f die-xr 1 g 
the tresta ujoa which the tres-ees of the dud rf 
Octoar ISOS held the property eompruj-d in that 
deed and for notifying the d-rd in aecordaMC *■“ 
inch ihelaration, lot tint the Coart re=_‘d B t P 
further mutt] n k ascUme 4enW»-ini««®^J 
la bequeathed for the porpeae cf f ending a et^rej 
outa do the juralictinn. the Court hand a the moniy 
to the true c<e named hy the teatatoe, I *' *i i * 
to the Court, ci the country in which the chart J 
ta to be rstallisbtd to arltle the aeheme 10 4 
alio that the imt wu net homd hy Uni ta . wj « 
t cne fo* rectiCcatioa of the d«d cf iShfl hto 
one agaioat P defendant ho. 1) and W 
...j, the treitera of the d<«l of *°d * ® 
f r tie (orpert ot foTowing the trust 
thiir hand, and having it apjofd to the prr, 
purroais i f the trtJt, and thmf re came within*. 
of the Limitation Act (XV of ItsTs) C^ar» 
fraud and cslinncaty made against I reateta^ 
chanty mast l* calnhluhid at the hcarngo 
c»ae. and canncl he allowed to he n**w4 •»? 
I roved auUcqui nlly in tte ccura* of Ukwg 
Where the tract-deed of a chanty, executed l*» 
quietly to the dentb of a tutator ond.-r ■ tef 
will the chant, wu trtablnhed, do<j not 
conform to the proviaiwu of the wnh it » 
p-Htiee of the l ourt, when the iliacrepancy ha* 
made by mu akr, to vu t the pad eccMquree-»£ 
the n. ii take upon the tnuteva. The pl»mu3 * 
an it demanded an account from J* of tie UkutF" 
preiKrty from the tc.tatcr 1 . death to 
the d td of the Uth October ItCS. *nd of the 
house propel ty from the date cf lu pnrehue to 
same umc. and also an account against *he^^ , 
cf the deed of 17th Apnl lSt9, cf the meM* <* 
the Bhimpnra property, and of it* *PP““ 
JJtld that aerounta ought net to be rojmred 
i y e had nuce o.er the property an qo^xa 
to trust!., in lSxw Th.re no •»**“» r? 
she had ever used any of the income for her » 
purioK*. and the pr.enmptum »_»» tbatthe '•* 
iHthfuUy discharged her duty The 
prolaUy barred hy art. 120 a! i,.f IS|3 

Act ret of 1S77). The truateee of the d««.of T8 
had paid ever the income received by tl, cm 
trustee* of the earlier deed «f 18G-S »bo were^c 
to receive it. and thmforr «“ 
decreed .garoat them. The plaintiff 
for an mcconnt agamat the rtprocntaiirH i .1 * 
who Lad been lni«-ee of the deed of 1 trS » “rj 


1 S® 

the <U_e ot ita eaccuumj in »»•*- — ,,, 

l/nder a .lecree parted m a L by 

of 1889) deled the 10th 

the trurtee*. thej had received from X JS ^ 

balance which in that nut they had ^ ^ 

due from him to the chant,. In t***', ^ 
trustee* had not asked for an *'$ con “: *” » .j, tha 
Btld that the Adi ocate- Oentral a. plamt^ “ 
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present suit was barred by the decree iu that suit 
under s. 43 of the Civil I'roceduru Code (Act XIV of 
18S2). The trustees, having then omitted to ask for 
au account, could not sue again. The Advocate- 
General represented the same interests as they did, 
and was therefore equally bouud. Even, however, if 
that were not the case, the Court in the exercise 
of its discretion would not direct the account asked 
for. Advocate-Genbkai, op Bombay r. Bai Pun- 
jabai . . I. Xi. R., 18 Bom., 551 

16. - Transfer of property on 

trust- Transfer of property by convict sentenced 
to transportation. — B, having been sentenced to 
transportation for life, presented a petition in the 
Revenue Court, iu which, stating that he owned a 
certain zamindari estate, that he had been so sen- 
tenced, and that it was necessary to make arrange- 
ments for the payment of the Government revenue 
and the management of the estate, he prayed that his 
name might be removed from the revenue registers, 
and that of B be recorded in its stead. Held that 
the transfer of the property by B to B was iu tho 
nature of a trust. Burga Brasad v. Asa Bam, 

I. L. B.., 2 All., 361, referred to. Hait Ram «. 
Dubga Peas ad . . X. X,. R., 5 All., 608 

17. Property held on trust — 

Assignment by trustees — Limitation.— In 1S70 the 
purchasers and recorded proprietors of a four-biswas 
share of a certain village caused a Statement to be 
recorded in the village rccord-of-rights to the effect 
that 2? claimed to be the proprietor of a moiety of 
such share, and that tboy were willing to admit his 
right whenever he paid them a moiety of the sum 
winch they had paid iu respect of the arrears of 
revenue due on such share. Iu 1843 JL purchased 
such share and became its recorded proprietor. In 
1877 H, the sou of B, sued the representative of 21 
for possession of a moiety of such share, alleging, I 
with reference to the statement recorded in the record- ) 
of-rights, that such moiety had vested iu M’s as- i 
signors in trust to surrender it to B or his heirs on , 
payment of a moiety of the sum they had paid on 
account of revenue, and paying into Court a moiety 
of such sum. Held that that statement could not be 
regarded as evidence of the alleged trust, and that, 
assuming that the alleged trust existed, the suit was 
buried by limitation, J 1 bating purchased without 
notice of the trust aud for valuable consideration. 

K axial Singh v. Batui, Fatima 

[I. X>. R-, 2 AU., 460 

18. — Holder of miss- 

ing person’s estate — Possession - — The possession by 
the widow, or somo ctln r member of the family, of a 
missing person’s estate may, in the absence of an indi- 
cation of its being adverse, be considered to be that 

■ of a trustee until the expiry of tho term fixed for his 
return. Nabain Sah.u c. Posoo . 2 Agra, 78 

19. — — Absconding share- 

holder — Custom for his share to be considered as 
held in trust for a ce rtain lime — Failure to reclaim 
share.— 1 he plaiu tiffs sued to recover a share iu a 
village on the allegation that it had been taken by 
the other shareholders of the village in trust for their 


TRUST — continued. 

father, according to.custom, on his absconding from 
tho village by reason of his inability to pay his quo- 
tum of Government revenue. The only ovidenco of 
the custom was a provision in awajib-ul-urz that the 
share of a person who absconded should be held in 
trust for him for twelve years only. Held that, as 
the father of the plaintiffs did not reclaim his share 
within twelve years, tho plaintiffs’ right was forfeited. 
Kahana v. Dya Bam . . . 5 _N. W., 170 

20. - — — — — — Wajib-ul-urz — 

Absconding co -sharer. — Where a clause of the wajib- 
ul-urz of a village stated iu general terms that 
absconders from such village should receive hack their 
property on their return, and certain persons who 
absconded from such village before such wajib-nl- 
urz was framed sued to enforce such clause against 
the purchaser of their property from the co-sharer 
who had taken possession of it on their absconding, 
and who was no party to such wajib-ul-urz, alleging 
that their propei ty had vested in such co-sharer in 
trust for them,— Held that, before such co-sharer 
could be taken to have held their property as a 
trustee, there must be evidence that he accepted such 
trust, and this fact could not bo taken as proved by 
the wajib-ul-urz. Piahey Lai r. Saijga 

.(X L. R., 2 AIL, 384 

21. Wajib-ul-urz — 

Absent shareholders. — Held that » village adminis- 
tration-paper which provides for the surrender to 
absent shareholders on their return to the village of 
the lands formerly held by them does not necessarily 
constitute a valid trust iu their fav our, although it 
may be evidence of such a trust. Where a village 
admiuistration-paper piovided for the surrender to 
certain absent shareholders on their return to the 
village of the lands formerly held by them, blit 
did not contain any declaration of a trust as existing 
between such absent shareholders aud the occupiers of 
their lands at the time such administration-paper 
svas framed, — Held that the administration-paper 
could not be regarded as evidence of a pre-existing 
trust between such persons, nor as an admission of 
such a trust by such occupiers Haiibhai v. 
Uumani . . . . Ii.R,2 AIL, 493 

22. Absent co-sharer \ 

— Wajtb-ul-urz. — S aud his brother owned an 8 annas 
share of a village, and H and B owned tho other 
8 annas share, the parties being related to each 
other by blood. In 1865 (Sambat 1921), at the 
settlement of tho village, the following statement was 
"recorded by the settlement officer in the vvajb-nl-urz 
at the instance of II and JD, with whom the settle- 
ment was made, S aud his brother being absent 
from tbe village and having been absent for some ten 
years: “We, H and B, are equal sharers of one 
8 annas and -S aud (his brother) of the other 8 annas 
in tho villago according to descent : ten years ago 
8 and (his brother) went away into Orai ; their 
present residence is no: known: they have not left 
woman, child, or heir of any kind iu the village : on 
that account the entire 1C annas of the village are 
in possession of us, H and J). At the time of the 
preparation of the khewat vve mado a gift of 4 
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annas of oar own . ipbt annas to P snd Imf given 
him possession of 4 anus* of the S anuss belong* 
Sag to 0 and (hit brother) kec| ing the remaining 
4 annas li our on joocmioo wb<n 5 nod (bn 
brother) ri am to the village, ire three who are 
in potossroa thill „tte up the 8 inrn share of the 
afirrsa J prraoot la March I'-H-' 5 inn! P for 
poiscss on of the 4 annas mention J in the wajib- 
n! urs as h»vin„ been made over to him by 27 and 
I) int of the 8 annai there belong og to S and 
hiibroJur Ur baitJbia ioit upon the wajib-ul urs, 
but UJ not iij resily slate that the thare ia suit hid 
been intraitn! to // and 1> on the nodmtanding 
that it should br returned to him when he reclaimed 
it. The lower Appellate Court dismissed the amt at 
barred by limitation on the ground that P"t [due- 
non of the share in suit became adviras in ISCdo- 
18C7, more than twelie yean before the instants a 
of the nut, when S having ntnrned to the tillage 
bad claimed the iharr and P had refuted to nirren* 
der it On eero d appeal it iu era cn led by S 
that under th term* of the wa^ilui 1 on i*a puses 
con was i'll! of a trust, e ai t Lia p-aarsaon could 
not te hell to e adr tie JVr >>n* sic J — That 
inaironcu ai th re was o- drect ru .cuce that the 
•hare in nut had iwen intrusted by s to 27 and D 
on the nndintamhrg that it should be returned to 
hnn when he reclaimed it, and as anrh a trust could 
not be implied from the terma of the w«j o-al on, 
wb ch amounted to nothing nnte than an aeloow- 
lcdgmeut Of S’ a t Lie and an offer to surrender pot- 
Kuma when he returned, and as when he dul Mure 
“ lSoC o- 18G7 r refused to surrender posacMiou. Ji 
vw bound to have sued to recover the share in nut 
* , “ i,5 "V* froln tk * dale of such refusal, 
»*d as he had failed to do so, the suit was barred be 
lAmUtion Ptr Fxassox, J -That alt ough u> 
mention n, made la the waiih ul an of rich a trust 
mrnt*..2 m V dcd ,or »‘ l t,nn * of that doe a 
suggested the ere at ton of aneb a treat. 

r ITSU'BJB L L. It,, 3 AIL, 453 
>» assigned to trustee. h. . * P ro P< rt J 

04 t 3 Agra, 321 

cfa"-rd7^* W-CV 

a creditor’s tnutdred ■£*f‘* t '! l,(u - ac f~^hcrt 

S®5W5S=ss£5S= 

<-» wa, U a.** taa , 


TRUST -roe Uwati 

(riiulioa of funds In the Jifcrulsnt's po**rMio» 
alio* ted to other creditors by w»y *f dirt lradfc bn. 
unclaimed by them for forty yean,— Utli that ths 
plaintiff was not inti-led to wei rrlut IFut* * 
L. P ,2 Ay ,£J7,dj.'ingui»brd. aiWii 
varjlruiue Aaarntsot h to. 

[L Ii. n., 4 ilacL, -lOd 

23 — — Be*ulUna tru»t— 7a.r«(««» 

part*— laflirJ tra>t. l‘itt*mpt>o» */'*'*V* 

brought to noth pewsrwt a of a ulolh, u|e* t* 
alleged ground that the montjl wi J» *bich the F»* 
chase was mads were rot tbe mcneys of tl« I**** ** 
whoa* name the property wa* h. o 0 » t. but , ol a h f 
with whom bo was liv mg as bef haaband, end that lh.« 
as a resulting trust In L.r fstemr. Re Privy Coated 
onudtred that the very principle of a roraUrg trat 
raa that the property had been purchased » to ““-7 
t. loading to another, with an impUd tres, Uiai is 
should belong to that other perron to whom tbe money 
also belonged , fcnt that, if U was the luUnima OltM 
perron to whom the money belougid that there 
be to inch trust, no such Implied trust comd arise bj 
implication, and the pmamptmn would Uk3 » 
nut be tbe facts. A*IM0OyttlSA. SHtlt* 
Aianrrrtx exist i , _ . ,vi 

[17 W XI., 2S0: 14 hloare i L A., 

23 St4t*>K)f { nmt * 

-slat 29 Car 27, c. 3 —The plaintiff, *bu **J 
the widow -f G. sued the defendant, th. 

J. to rccovir a sum of R dOt’O-n* I^t l [3 

chaae-moocy of a house which had hevm add 
hi* lifetime, and which the plainLff alleged had >"■ 
shortly before his death, conveyed by her " 

tod In trust to sell and held the proceeds in hrost 
for 0 ’s family The de fe ndant denied the *7: 

InaisUd that J had purchase! the bouse 
valuable ctnudctilion. I oth J and O were t aroa 
JItlJ that, even assuming that no cucuidrratuin »* 
given t y J to O for the house. Ui* jdawUff W » 
entitled to succeed. In tbe absence of 
the trust of the house, which was MmiUMie oo 
vejed by (r to 2, would have irsn.ted to > 
unless, under the provisions of fc 7 of the -tatw 
of brands (SO Car If, c 3). L* ,0) had dcda.M 
m entioc soins otbrr trust which was " 
supersede tbs rean’ting trust in Ids own 

No such dfclarativn of trust in writing 

If, on the ether hand, tbe trust did resmt to tr. nj> 
do doubt, might, as ciuitable owner of the 
have disposed of lus interest by wu «bediJw. 
the plaintiff had not qualified hers.Il to *o»»* " 
representative Probate had cU here obtain. d of to* 
will and. until th* will was proved, it could 
said that O had mad* a particular deelaratwo « 
treat by it- Ivor without probata could the plum* ^ 
tale up the pos tiou Of legal representative tf 
deceased husband entitled to enforce bis n^lits, aoiu 
amongst others, his nghts under th* supF**™ 
resulting trnit. Excfpt as cxrcntm o' " 
tMm, (ho lUmtiff could 


property 

enforce ruhta equitably vested « he* 

husband. 111 ! lUarcnui 


363 
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21. Breach of trust— Parties— 

Defaulting trustees — Breach of trust beneficial to 
trust-estate. — The Court will not, at the instance of 
one of two defaulting trustees, deelaro the liabilities 
arising from a breach of trust without haviug all the 
parties concerned before it. Bor will the Court pass 
an order which might in any way tend to be con- 
strued as an assent to a breach of trust already com- 
mitted, even though the breach may have been bene- 
ficial to the trust-estate. Barry v. Steel 

[1 C. I). R., 80 

• 28. Revocation of trust — Volun- 

tary settlement.-— A, being' at the. time unmarried, 
executed a voluntary settlement by which he created 
trusts for himself for life, and after his death for his 
issue and widows (if any), with ultimate trusts over. 
The deed contained a provision empowering A at 
any time, with the consent of the trustee, to retoke 
the trusts and to declare any new or other trusts. A 
subsequently married, and after his marriage exe- 
cuted a deed of revocation, declaring that the trust- 
property should be held for himself absolutely. The 
trustees refused to hand over the trust-property, and 
A thereupon instituted a suit to have the trust set 
aside. His wife was a minor, and there was no issue 
of the marriage. Held that, although there might 
he eases in which, where no other person but the 
settlor was interested, the deed might be regarded as 
a mere direction as to the manner iu which the 
settlor’s property should be applied for his benefit, 
and as such ret ocable bj the settlor, yet that, iu the 
present case, there being an infant beneficiary, 
the deed could not bo revoked. Golah Yassin v. 
Official Trustee op Bengal 

[I. X. R., 8 Calc., 887 

TRUST- PROPERTY. 

See Covet Fees Act, 1870, s. 19 D. 

[XX. XL, 23 Calc., 980 

See Covet Fees Act, 1870, sen. I, aet. 
11 . . 8 B.X.R., Ap., 138 

[11 B.X. R., Ap., 39 
7 B. X. R,, 57 
14 B. E. R., 184 
I. X. R., 20 Calc., 575 

See Hindu Law — Pabtition— Property 
Liable ok not to Partition, 

[I. X. R., 19 AIL, 428 

TRUSTEE. 

See Costs — Special Cases — Trustf.es. 

[13B.X.R..383 
I, X. R., 11 Calc., 628 

.See Costs— Taxation op Costs. 

[X X. R., 18 Bom., 189 
X. L. R., 20 Bom., 301 

See Executor. X X. R., 2 Bom., 388 

See Hindu Law — Endowment— Succes- 
sion in Management 5 B. In R., 181 
[X. X. R., 7 Mad., 499 


TRTJ STEE — coni inued. 

See Hindu Law — Endowment — Trans- 
fer op Bight op Woeship. 

[3 C. X. R„ 112 
See Insolvent Act, s. 40. 

[I. X. K., 3 All., 799 
See Cases under Limitation act, 1877, 
s. 10 (1871, 3. 10 ; 1859, s. 2). 

See JIahomedan Law— Endowment. 

[I. X. R., 18 Bom., 401 

See Malabar Law— Joint Kamil,. ‘ 

[I. X. R., 2 Mad., 323 
I. X. R., 1 Mad., 153 
See Oudh Estates Act. 

[I.X. R., 3 Calc., 522, 845 
X. B., 4 I. A., 178 
I. X. R„ 26 Calc., 879 
See Paeties— Paeties to Suits— Debtor 
and Creditor, Sdits between. 

(3 Agra, 104 
X. X. R , 3 AIL, 799 
See Cases under Trust. 

See Cases dndee Trusts Act. 

See Vendor and Purchased — Vendor, 
Bights and Liabilities op. 

[7 B. X. R., 113 . 

See Will— Construction. 

[4 B. X. R., O. C., 53 
I. X. R., 2 Calc., 45 
X. X. K., 5 Calc., 228 

— - - Appointment of— 

See Act XX op 1863. 

(X X. R., 3 Mad., 401 
X X. R„ 17 Mad., 212 
X X. R., 19 Mad., 285 

Appointment of. Prayer for — 

Fee Valuation op Suit— S uns. 

[X X. R., 19 AH., 80 

Assignment of property to — 

See Debtor and Creditor. 

[3 Agra, 104 
I. X. R„ 19 Bom., 12 

Commission allowed to — 

Fee Will — Construction. 

[X, X. K., 24 Calc., 44 

Constructive — 

See Endowment. 

[I. X. R., 23 Bom., 659 

Fee Insolvency— Order and Disposi- 
tion . . I. X. XL, 2 Bom., 542 

— Distinction between trustee and 

director. 

See Company— Po wees, Duties, and 
Liabilities op Direciobs. 

[6 B. X. R„ 278 
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Nomination cf— 

c,« ebbow mett L I*. B, 18 AIL, 227 


of temple. Breach of trust by — 

*rf JrxitDl nor or Cbuiuisl Court— 
General Jcriidictioj 

[I L. t!, 1 Mad, 66 
— Bight of; to sue. 

Sti CtarmciT* or A; mixibtratjox— 

II io it t to sea ob Emm Decree 

without Oebti ncxTE 

[L L. B, 20 Mad, 163 
I* IL, 24 L A, 73 
See Debtor urn Oamm b. 

[LL B, 20 Mad, 01 

Suit by— 

'’ft IIiNnr Law 1 \ ill — Coxitructjos 
or «iiu- \tittn a*d Coxiur^tjir ' 
ISTimurs L L. B, 1 Bom, 200 

Suit by, to eject treepaiaer 
Set Risnr or brrr — Cnumu asd 
T* rm L li. B, 18 Bom, 721 

Suit for removal of— 

Set Act XX or 16 C 3 , l 14 . 

IL B. R, 2 Mad, 107 
LUB .,10 AIL, 104 
Set Esdgwmxst L I, B, 18 AIL. 227 
IT. L. R, 21 Bom, 560 
E L. B, 23 Bom, 060 
Se« Lixmnox Act 18 7 abt 134. 

[LB.B .,24 Calc, 418 
Cases mder rioai or Suit — 
Cbariiim am> Trusts 
Set \aiuatios or s nt- e rlis _ 

[I la B, 18 AIL, 104 

E'S : E5 r 

or < n t ° a l , 10 ** nade ”d by the tnutee, 

2 . . I [W B, 1864, 171 

— Breach of truate*s‘ date— 

A"* . ,* 0/ 

» breath of 
oat letter* 
mtry sailer 


» 1 / d * '*»««* */ f reultt,- 

doty in Uortett. “ *, F”® fcrf 

of sdinu, .*V°^, Uk,D ? oat 

ES S ■; U T 2 . I = 

•™‘ w « u»"s v*s. ?»2rj 


TBUbTEE— rswf.ss.J 

common fond with their own money*. sod sack A 
court* of deal ng msy espott the lros.ee* orAdasum- 
t ratals (o criminal** will as clnl tubUitu*. 1* t*» 
MATTES XT THE mlTIOS Of tOETEE .. 

{L U n„ 0 Calo, 70 7CI*a.l8 

3. AppolDtmentofnewtnulws 

— Trol- te—Ezicotori — Ktf vlore at etoteey pr** 
per'.y cf He r tteltlor't ttUf hf-rt otta terj 
prolate— Tit It </*/i*»»e*to ear* proftrly-T yU 
of kolder of proper!* to role “I t ettueo of frwee 
It fort olla prolate — TneUt tltcUi by it.e‘ 

| lore ktldrn — Meeting cf d.leeltrr-kelderetoele* 

! a / teler—Srr/teiom /rove utility f IMtri of 
dele at vets Utaived from uteviert Itfvrt probe t— 

. Valid ty of fieri, oa cf teller lifted at meet eg 

from A,ck eve k JtUeJM,t.kolJ*rtvtreeitlvded.- 

1 In order to t«urr eert*io ruoaey »hita^it 
Lor: owed by the hsue rf dtUotnna, the D Coaptay 
on the 23rd hoTtmbfr US3 conitytd c*r*in Uto, 
« t, to ILrce trustees. K O And A hj ettjol wt- 

1 cxrc \\ ithrsEArdtolbeiprcACtmailof ae*"®* 1 "? 
m m, »ay tm*t.* shoold die, tie., the indenture tl 
nmt.Age ptondid OiaI. m certAin e sent*,tli« tarn* 
me cir lonUnsinj: trnst«* m „ht era uti A mol.ai.ca 
the debmtnre- holders for the porroM of 
a new trustee | and tint at enth m«lmg the d«t*» 
cf snch new tro»ue eIkoIJ he decided by a msj J«y 
of t Cites of the dc^ntare-hoUcrs present In !*"«• 
each pwrty haneg only <n* vote »»“““•” • 
sosAlity of votes, thru the chslr:r*n of the «**•“» 
shoal J hat em casting vote- A °°f 
Appointed seder the deed, died on the 9th F 
lh cTlrAriag a will whereby he .ppomted 
mentors. At the time cf hn d<Ath A was the 
loJcr or one mtiety ot the debentures, ret, 
debentnr a of the tslnc of tt' WOOU. Th* 
rcnuiu eg trs.lees, O end L> eslted. mretUi?-dtW 
dehmtsrc-h Idtrw for the 2’th February l«f> £ 
ehet a trustee. Frevonsly to the «»**»» “**" 
the purree of bavin- the Ur e e iatvT*st*cf A7lvtt^ 
adeossUly represented, the ewentorjof A dUiitaUO 
some of the dctectuie* iu their hands bckogic? 
to A ■ estate Among nominees for the paT^** 
votinp at the meeting slid they 
debentures- Amos e the persons to wUm J 
were w>U were the first three pUinUffs. 
to the notice eosvesu«.U.« me. tiny the pl*^ 
and other persons, to whom debenture* belongm* w 
the estate of AT had been given or sold, , 

the met) res and claimed to a tend the n«etWS « 
none cf them except the three mentor* 
li 5, «nd C) ot A 

were admitted only la their capacity as ^ 

Defendant ho.l was chairman of the ““Hof *" 
ruled that the three executors had a joint n*»vv 
their capacity aaei testers, to gi«e one ! tom npo“ 
proportion that mi^ht be solmutol to the . ^ 
At the meeting it was propo-d that the 
debentnres, who claimed edmusmu « the 
should he perm tied to attend The eh» rm* ^ 
the motma urrlevaot, and would not ad ^ 
put The eircstors therefore withdrew . . 

meeting After they had withdraws ^ 
defendant, P, was elected a trustee. At the 
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tilt; meeting the executors had r.ct obtained piobato 
of it’s will. On behalf of the defendants it was 
contended that P’s election was v slid ; and that the 
persons to whom the executors had given or sold 
debentures belonging to A"’s estate had been properly 
excluded from the meeting of the - _7th February, 
inasmuch as the execute rs had not at that time obtained 
probate’, and const qnently the title of their alienees 
to the debentures was still incomplete. Held that 
P (defendant bio. 3) had not been validly appointed 
a trustee to the indenture rf the £3rd Xovcuibcr 
1SS3 Under that indenture, debenture-holders had 
the right to vote, and the debentures were payable 
to hearer. The fact that the executors had not at 
the date of the meeting obtained probate did not 
affect the rights of those to whom they had ghen <r 
told debentures, and sueh persons had consequently 
been improperly excluded from the- meeting. Ala- 
■ilirnADAs I.OWJT r. Gccchjas XfAi>iiovrji 

[I. X,. E., 10 Bom., 468 

, 4. Bren eh of trust— J-ialiUtp oj 

passne truster. — A trustee who, having accepted 
a trust, remains passive and tabes no steps to see the 
trust carried into execution, is liable for losses arising 
frem the breach of trust of his co-trnstee. B.U 
Jadav i. 'TnniiurvAMJAF Jagjitaicdas 

[9 Bom., 333 

5. Piduciary relationship— _4i- 

siyament by u arried woman. — L 1/ elied in 1S56, 
hating bequeathed certain persoual property to J S, 
who then and at the time of the subsequently- 
mentioned suit was g married woman, and who 
executed a power-of-attorney, authorizing O O ej' Co. 
to receive payment of the legacy and to execute a 
settlement of a portion of the same according to 
articles contained in the power. Ibis settlement was I 
made, and under it a portiou of the legacy was I 
assigned to trustees, who did not exccuto the deed or 
undertake the trust, and no other trustee was sub- ' 
stituted for them. O' G .]■ Co. at varions times I 
advanced money to J S, and in acknowledgment j 
received promissory notes from her for a portiou of j 
such advances; and in a suit by O G ,y Co. to ! 
recover the amount of these advances, it was held that 

O G 4' Co., standing in a fiduciary relation to J S, 
bc-forc they could avail themselves of her acts, must 
show that she did them with a full knowledge of 
the circumstances of the case and of her own position 
with regard to it. Siam o. Stewaet 

[Baurke, O. C., 292 

6. Cause of action — Adverse pos- 

session — Limitation- — When property is placed in 
the hands of another by way of trust, no cause of 
action arises to the owner until there has been a 
demand by the owner for the restoration of the 
property and a refusal by the trustee to give up the 
property. The period of limitation begins to run from 
the date of such refusal or distinct assertion of 
adverse right, and not from the date the trustee enters 
into possession. Rakhaiuas XJadajc r, SlADinr- 
STOUAH liADAE 

[3-B. Xi. B., A. C., 409 : 12 W. B., 319 


I ‘1’ KBS TEE — concluded. 

7. g U jt to set aside alienations 

by trustee — A end fide purchasers, — A >uit brought 
by a cestui que trust !o set aside as fraudulent certain 
alienatious made hv the fluster was dismissed by the 
lower Appellate Court as barred by limitation, merely 
on the ground that mire than twelve years had, at 
the ci n mmcement of the suit, elapsed since the 
execution of such deeds of alienation. Held (1) that 
tin- was not suffii ient, and that the Court should. 

, have tried whether the purchasers were cognizant at- 
i the time of their purchase of a subsisting trust 
affecting the property, for if so, they would have 
taken it subject to tlee trust, and would staud in the 
shoes of the original trustee, and would not be bond 
fide purchasers from trustees entitled to' the benefit 
of the law of limitation ; (2) that if the trustee had 
power to make \alid grants, the granttes would have 
i a perfectly good title, if they took for taluable cou- 
! sideration without notice of the trust. Letbefck 
; r. Broo Jax Beoc Ja>- v. Cheiug Am 
! [6 W. K., 120 

8. Suit for mesue profits where 

estates had been, under care of Court of 
"Wards — Cause oj action — Fiduciary relationship. 
— Plaintiff, the zamindar of Slmaganga, sued to 
neoier two tillages which she alleged firmed part of 
the Slmaganga zamindari. Ihe tillages orgiually 
helouged to P, mother of the present defendant, 

, A, the ex-zamindar of Shivaganga. In 1856 they 
| were purchased by the Court of Wards on behalf of 
• A, w ho was then a minor, with part of the rents and 
profits of the zamindari, and in Id CO were given by 
him to his mother. In lSG-i A was ousted by a 
decree of the Privy Counc.l, and became liable to the 
present plaintiff for the mesne profits of the zamin- • 
dari. In the account taken of mesne profits due, the 
amount expended on the purchase of these villages 
was excluded by plaintiff's consent from the sum 
debited to the ex-zamindar. Plaintiff now sued P, 
and, she dying, the suit was continued against A as 
her representative. Held that, there being in the 
decree of the Privy Council nothing directly giving a 
right to maintain the suit, there was but one ground 
upon which the suit could he supposed to lie, namely, 
the existence of the relation of trustee and beneficiary 
between tbe Collector and tbe plaintiff at the time 
of the purchase. Held also that such relation 'did 
not exist. Kattaua Xachiab c. BOTHAGtrausAMl 
Tevab 6 Mad., 293 

TRUSTEE ACT. 

(Xxrv of 1841) — Application for 

appointment of netc trustees. — Trustees were ap- 
pointed ’for a company in 1845, and the partnership 
was to last twenty years, which expired on December 
31st, 186-1. The shareholders thereupon appointed 
S a a new trustte, to sell the business, and he sold it 
to ft. The old trustees had left the country. In an 
application, with the consent of all parties, under 
Act XXIV of 1841, that S might sign the deed of 
transfer, the Com t held that it was necessary to show 
that the old trustees had no lien on any other pro- 
perty in the concern before the order asked for could 
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TEUSTEE ACT — nmbantd , 

1 # made Ik tbs kitteb or Foar Oloccistkb 1 
Mun Co. Bourke, O C, 200 

— (XXVIIof 1660J, b 3 — 'Hm>* fruits 

— la It} ariKiiclic* oj lltgk Court — Appc at 
a/at of sea trui ee — <mfr mr Court Ciorltr 1923 
— The Ili^h Court may etc true the inrnmu; powers 
conferred \<r it by tbe Tros ce Vet (X.XV II of 
IMS) in the case of n nda trust* ^ 3 of tie 
Trustee Act wh eh pro ilti that tbe power *ud 
author tr gis i b tbe Act to tbe ltl„h Court shall 
be ticrc ted o ly n cases to wh b En.l tb law u j 
applicable cannot be inter ded to I m t the operation 
of tbe Art only to caeca to which u their whole 
txtent the law prevailing io England applies with at 
qaal Station or reserve at this w utJ » irtnally tj- 
clude the Vet in anv case on which an Art of tbs i 
Indian I cgislatnre has any bearing Tbe raws re- 
ferred to in the sect on must be caics to which 
English law t la wine mrasnre arj Italic bet In 
What measure s not n I rated n the Art Kn,l sh 
law mnst le <„ard 1 aa a] pi cat 1 In the ia.ru 
tended f tbe jr nc P 1 s r ro red hv tbe Engl sh 
ET** *• "" *PPl able At the date of the 
grant of the Ob«rt<T to U e ^npr m Conrtof Bombay 
m the y tar l&JS l n 1 shequ t lad become a s jsUm 
wh cb no 14 d si w tb a todv of ijees.-con mo n Uw 

mass ut tic manner ao! a ihcd nee to kn wn and 
uniform rales W hen t ap 1 d ts mctfcoj to the 
dummoalu n or tbs const totloo of a right c.cn based 
.s' hoa Un Ur “ adm outered 
Engl ,b law In this so sc En^l sh Uw w« ap- 
“ Se date of the puss a,, of tbe Tras.ee 
1 > U s° f ***'.’ ' ,h rb peculiarly equitable 

J“ l “' ,^ d attain -drceog, it oo in tbs relation, 
between tb. natirc inhab u ts of Bombay Those 

snhsu 0 l | d T U v cra! ' lo J cJ ,0 » ab «rt tbe 
natiT,,,,bstant *• laws, but they afforded a memos 

f" ■f' Eqa^tj^^Trusts 

S2Sfar» 5 '■/ •S'.c.'S 

S;;“?pS2 

i cs Won toSrelff « f*'* of *«•* » tic Court 

*l»tat»tb Hindu Uw S 'i? “* 

of* busUeMd'tht ^iuX ! T Ct r f 

or in takrn. to cuincenf . r^Lf”. 11 '”'? * a ei r-cucy. 
for m"the Sli»,tnu the Coart h ‘ ,>0t<W, F 

[L I., H, 5 Bom, 164 

perrea <„ eoa^r'*- 2 ® ^^‘ifl^ata/at of 
“f l ^:ari,diOtio^A' 5* lek °’f if p/rto; oh 
"There ptpatj L W s ClKtr 4 ,aUUt *»— 

a ™' a ££££ 


THOSTEE ACT— come/ tied 
tc rested m such property are either os* of the $ J4 
diction, married w men, or minors end the place ol 
abode of others of them Is uoknono, I be Court snJ 
on petition, under the Trustee Act, appoint a perl a 
to roarey the interest of sack pt ratios to any pur- 
chaser n ts ith.tan J ng that, at the time tbe orlrr s 
apptlrd for no contract for the sale of tbe property 
hat been eo tired into. But the Court ca-uxS cuie 
such an order with respect to the mtcrest of a psriy 
who Las not been screed, and who has n A cutcr.d ap- 


hot r 64 * 32 — Where a pot tsoa was J r seated 
to the Uig.li Court praying for tbe removal- cadet 
a. 35 Act AW II of ISO l if certain truatc i o' » 
will on tbe grounds taf raltd of m sappropristio^ 
waste, and breach of trust, and for theapr <JlatB,e,llt ‘* 
nrw ojh ,—Utld that the matters alleged word much 
too gr»Te to be d spted of on a mere applet on, and 
that, as the respondents opposed the apian Amsit of 
new trustees, tbe petitioners should institute* reguur 
suit Act XXVII of IS-A5. a. 35 U auaIo>u* *0 « 
A U Viet, e. 6.‘ s. 3d. Tbe Courts in this cooutry 
c »ght, in analogy to tbe ruling* of tb# Er, J»U 
Court of Chancery to refu»o juruJiclioa “uda 
this seejoa oa a mere appUcatioa alleging auna 
duct or anr ether cause when tb* trus ret »»“ 
It is sought to remote are willing to act aud refer IM 
app! cant to a suit Is TB* i»OOU* Or PowrtU 

[GlfWwot 

TRUSTEES AND 1IOKTQ AGEES ACT 

— (XXVIII of 1888), 8. 43— «« * *• 

Iralor-Ottrral - Taktuy e/mis oj Court oa 

retpeehaj Ut odmiaiilrahoa — ™ 

*sy right! of fart t ! r tier tt — Rtfutal of 
to txfrrit of is on.— Tbe AdunnutrsUr t cncrtl of 
Domhay, Lauo; taken out letters of admiuintrilJOU 
(bai lug tffret throughout the Bom'>*y I’rts Jencj) w 
the estate of one A B dec can d and hai lug a bslauce 
in bis bands to tbe credit of the ssiJ estate altu 
basing fully aJm nisUn-d the same wss »ppl«d io 
'jOa, tbe brother of the «id A B d«wuj>>. *“> 
bad taken oat Icttcrsof administration m En„Un 1 t® 
tbe estate of bu d cessed brother to bai d o«r “> 
h m the said it J3, tbe balance in question.— »“* 
satd O B claiming to be the administrator of tn® 
domicile of the deceased and as such to be entitle* 
to, all the personal assets of bn estate whm»c'rt 
situate Boo" sa doubt as to whither he might sa w 
accede to tbe request tbe A dm BislraUr-Gcucrai “ 
Bombay, by petition under s. 43 of tb* Trustee* Md 
Mortiagees Act, XXVIII of Ibod, eub® «*’} 
question to the Huh Court for iU cpiniaa, »d MV 
and dircctwu. Held that tbe question being *’* 
considerable difficulty and importance, and insol'i -j 
moreover m its decision qacstiou* *1 c “ f* 1 * 
seriously affect the r n hls of parti’s “Jj 

not a qa(*.iou such as was contemplated by * 
the Trustees and Mortgagees let, VhVIlI of 
nor one upon which the Court ought to giro *oi 
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TRUSTEES AND MORTGAGEES ACT 

— JvlKlUihJ. t 

cpiuiva merely on ati ex-pnrte pitition of this cliarac- ‘ 
ier . Ix re Tin; <iocu>4 or Hdxueiox. Is the : 

MATTElI Or THE TRUSTEES AND MORTGAGEES ACT, 1 

ISStl . I. L. K„ 7 Rom., 381 > 

.. - — Poire rs tf Court — | 

fairer to san'iiuu h.u.'.- J S, a Hindu, died in '■ 

1S05. of a temple and of a piece of land near ! 

it which he bought in his lifetime. My hi a will he j 
directed his exioutor* to apply tlie income' arising ; 
fjom the laud in de'fraj iag tlie expenses connected : 
with the temple Tina was accordingly done l,y his ‘ 
ton, whom he lad aptointed hie executor. His son 
died hi 1878. and in !S79 the petitioner, who wmj the 
ton’s widow, trot: out letters of administration, ee-ith i 
the veil! annexed, to the e state of J O’, still unaduiinis- f 
tercel As administratrix sin- ce ntiunod to apply the 
iucoim- of the said Sand as directed in the will. She ■ 
now tiled the present pe tition, aliening that the said in- , 
ce.rne, which amounted to aVont MOOO per annum, was ' 
insulSeient to keep up the said charity. She stated 
that a sum of {112,000 was urgently required for j 
certain purposes connected with the said eliarity, aud , 
that she had a creed, in ScpUmbi r ISS7. with one if 
yj.thut he should advance the said sum to h<r, to beex- ‘ 
puultd as aforesaid, and that she should "rant to j 
him a lease of the said land foe DO years, nith a pru- I 
1 visa for renewal, at a rent of lid 30 per mensem, j 
In October li-87, however, her ado) ted son served her ; 
with a notice to ilt sist from granting the said Uasc. i 
She therefore presented this petition to the Court , 
under s. 13 of the Trusties aud Mortgagees Powers j 
Act ‘XXY1II of ISOM, praying <-i) that she might be ; 
advised whether she had power to grant the said pro- J 
posed lease ; (i) tliat the Said le.vse might be sane- j 
tioned or directed by the Court and (c) that tlio 
Court might give such opinion, advice, or direction iu | 

- the premises as the Court might think fit. Held j 
that under the section the Court had no power , 

' to sanction the proposed lease or to advise us to j 
whether the petitioner hul power to grant it. The i 
Contt will not, tinder this section, advise trustees as j 
to disputed points of law or fact, hut will do so only j 
as to undisputed matters of 1 management, such as- ! 
questions of advancement, maintenance, change of l 
investment, sale of a house, compromises, taking pro- j 
eecdiugs, etc. Held ui,-.o that, as a matter of general j 
principle, the trustee of the property in question 
could make a lease thereof for the benefit of the 
trust, or raise money by way of charge for the pur- 
poses of necessary repairs aud maintenance ; but with 
regard to the details of amount or as to the work 
to be done, the Court refused to give any opinion. 

Is ke LAKsminm . X. Xi. R., 12 Bom., 638 

TRUSTS ACT (II OE 1882). 

S. 34 — Application fur directions ii/ 

trustees of charitable institution — Questions of 
detail ni id difficult?) — Procedure. — The manage- 
ment of the Doveton charities is vested iu a corn- 
' mittie of management, who arc empowered under the 
trust-deed to require the trustees of the funds of the 
charities to invest the trust-funds in excess of two 
laths of rupees “ iu the purchase or building of any 


TRUSTS ACT (II OF 1S82 )-ccnli«ued. 

a Iditional laud, nuildiug, and premises.” Certain 
buildings, having been erected under thise provisions 
of the trust-deed, w L re now stated to he iu urgent 
mint of repair. The current income of tlio charities 
was not suiiieiint to meet the cost of carrying out the 
repairs, and the committee of mauagement aud the 
trust.is were agreed that a sum of H 8,700 in the 
hands of the latter <in excess of two laths of rupees) 
should he employed in carrying out this work. 
The trustees now applied to the High Court under 
the Trusts Act/s. 3i, for its opinion on the question' 
whither this should bo done. Held that the question 
was not oue with which the Court could deal uuder 
the Trusts Act, s. 34. The Court iSuBiiAUAXrA 
Avxar, J.) was of opinion that the proposed expendi- 
ture bonld, on the Court being satisfied of its necessity, 
be sanctioned, if the matter came before it in the form 
of a suit in its original jurisdiction ; aud that iu the 
exercise of such jurisdiction the Court has power to 
dial with a case like this Imrdly admitted of doubt. 
Is he Radius Do vet ox Trust Fus'd 

[L L. It, 18 Slack, 433 

1_ s . 49. 

See Acr XX or 1853. 

[I. I,. R„ 17 Mad., 212 
- — - ss. 55, 60, 61. 

See An* eal -Decrees. , 

P. L. R., 11 AIL, 131 

_ 3 . 56. 

Sea Parties— Parties to Suits — Trusts, 
Suits relatixo to. 

[I. L. B„ 23 Mad., 230 

33. 63 and 64 — Trust not established. 

— A claim made for a share of property by inherit- 
ance from a deceased relation who hail been iu joint 
possession of it with the defendant was met by the 
defence that the estate had hem jointly held for reli- 
gions and charitable purposes under a will, the deceased 
having laid no beneficial or heritable interest. The 
defendant alleged that the original owner of the pro- 
perty had bequeathed the propeity in trust for these 
purposes. Tlio claimant alleged a revocation of the 
will, and denied that there was such a trust. The 
judgment of the High Court, decreeing the claim, 
observed that, even assuming that there had been a 
trust under the will recognized by tho deceased and 
the defendant, the property which had come into' 
their possession had been by them appropriated from 
the first to their otvn purposes, aud lmd been so long 
held by them adversely to tho trust title that the defen- 
dant conld cot now allege that there was no benefi- 
cial interest transmissible by inheritance. L r pon this 
tise Judicial Committee pointed ont that no trustee 
could have actually acquired i a title by such an 
appropriation against the trust: Indian Trusts 
Act, 1SS2, ss. 03 and 04. They added that, at the 
same time, the judgment of the High Court had come 
to the right conclusion, for the will aud tho trust 
alleged had not been established. Biito Kuswar 
v . Ksauo Prasad Misb . I. L. R,, 19 All., 277 

[L. R., 24 L A., 10 . 

1 C. W. XL, 265 
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TRUSTS ACT (II OP 1SS'’)— concluded. 


BB. 82 88 

p Eesami TBiimcr ot — Cisrmgo 


UNCIIAB TITY-r onctuJed 

Set Huron Law— U iisTE»A>ca— l»»ut 
to Rawissaac*— ttnraw 

[13 B I~R. 233 
L.B.,I.A.6up VoL,201 
LLK 1 Bora , 659 
L L. IL, 7 Bom. 81 
L Za. R. 9 Bora. 103 
L LB. 15 AIL 383 
L L. B. 17 Mad. 303 


b. 81. 

See \i»TK)a i n Pcechasia— C ouriA 
T 01 OrtlUCTIB 

[LLH 24 Bom 400 
sue VtsnoB uu I cac iskb Ibtal b 
ilei L L XL. 18 Mad. 43 

bb. 81 85 

<Ixinno<c Special Casas — Ezegc 
t ox p Decrpi 

[LL.I1 21 Mad. 353 

TURN OP WORSHIP OP IDOL. 

Right to- 

S« DtMAOci — Su tj roa Damaoii— 
Torts ILE 3 Calc 380 

V» LdUTATIOSACT 18 7 ART 131 (18 I 
ABT 131) Calc 883 

|LI»K a Calc. 807 
6 B. L H. 353 15 W R„ 29 


UGANDA CONSULAR COURT Op _ 

"iSrzrj?**™ c "»- 

[I L.B. 23 Bom. 64 

UMPIRE 

^ _**** TOMB abb IBiTIOX Ap 

Lj(pi“m ,I 0,AR1,,TBA * ob * 4, » 


UNCHABTITY 


t 5 Mad. 388 
*■ ^ ®. 8 Bom 04 

™ vom™:; " i ' c “‘ ™ »*.« 

PsCHUIlrr ISHEElrutcg — 


[3 Mad. w 
8 Mad. 14 * 
LL.IL,WMkL ,8 

it IIisdc Law— J> rnu> a*— bn*®*** 
UxcaAstirr X. I*. IL, l AIL 43 

< Cabbs csosb Ilmen Law— Wido* 
— DlSQDAUriCUT OXA— 1>* OSSTITY 

UNCOVENANTED SERVICE FAMILY 
PENSION FUND 

Set Mutual Uaxifit^oc bit 

[IL.B 7 Calo.1 
LJL.IL. 22 Bora. 481 

Entrance Certificate of— 


UNDERTAKING NOT TO SUE 


UNIJER.TEN U BE. 


OP BtTlICl CO CUTS 

Casas csosa Saab poa Abbaam » 

KlXT— ISCCILBBASCAS 

5 a Casas csnia Saab pob Abbaass °* 
Taxi — Toai ox op Ujecbb***’’ 5 '**’ 

SAAB OP 

— — Avoidance of— 


Set Limit at os ACT 1877 A** R , 

18 1 art U 9 )LLB ,4 W'r.B 

[L Ij. R- 25 Calc. 1< 
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UNDERWRITER. 

See Insurance — Marine Insurance. 

[I. L R, 2 Bom., 550 
12 Bom., 23 
3 Bom., A. C.. 1 
Coi’., 2: Hyde, 107 


UNDUE INFLUENCE. 

See Acquiescence. 

[L L. R, 17 Mad., 275 

See Champerty . 13 B. L. R, 509 

[L. R, 1 1. A., 241 

See Contract — A iteration op Con- 
tracts — Alteration by Court 
Unequitable Contracts i. 

[L. R, 4 I. A., 101 
I. L. B., 10 All., 535 
I. L. R., 22 All., 224 

See Deed— Cancellation. 

p. L. R, 10 AD., 535 

See Hindu Law — Adoption— Who mat 
or mat not Adopt. 

[I. L. R, 13 Mad., 214 

See IIaiiOmedan Law— Endowment. 

[I L. R, 22 Calc., 324 
L. R, 221. A., 4 

See Mahomedan Law— Gipt— Validity. 

[I. L. R, 18 Mad., 43 

See Onus op Proop— Lbcbeks and Deeds, 
Suits to enforce op set aside. 

[I. L. R, 18 Calc., 645 
L. R, 18 L A., 144 
I. L. B„ 12 AH., 523 

See Vendor and Purchaser— Invalid 
Sales . 1 B. L. H., A. C., 95 

Cor,, 57 
I. L. B„ 5 Bom., 460 

See W ill — Execution. 

[T. L. B., 22 Bom., 17 
L. B„ 241. A., 148 

See Will— Validity op Will. 

p. L. B., 7 Mad., 615 

Onus of proof — Third party not 

in confidential relationship.— A tliird person^ who 
stands in no confidential relation to a grantor who is 
under age is not bound in the first instauce to show 
that undue influence was used in a transaction The 
subject of undue influence considered. Kaj Coo mar 
Boy v . Alpuzuddin Ahmed . 8 C. L.R.419 


UNLAWFUL ASSEMBLY. 

See Charge— Form op Charge — Special 
Cases— Bioting. 

p. L. B . 21 Calc., 827, 955 
X. L. R, 28 Calc., 630 
3 C. W. N., 605 

See Charge -Poem op Charge — Special 
Cases— Unlawpol Assemdlt. 

[4 C. W. N., 190 


UNLAWFUL ASSEMBLY— canliaociA 

See Charge to J ury — Special Cases — 
Bioting . I. L. E., 21 Calc., 955 

See Charge to Jury— Special Cases— 
Unlawpul Assemdlt. 

[4 C. W. N., 186 

* See Cases under Bioting. 

1. Penal Code, s. 141 — Mating — 

Assembly originally lawful. — in assembly, lawful 
iu its inception, may become unlawful by its acts. 
If force is used, the higher offence of rioting is com- 
mitted. Queen r . Iviiemee Singh 

[1 W. B., Cr„ 19 

2. - — - - - , Common object. — 

In order to convict of the effence of being members of 
an unlawful assembly, it must be shown that the 
accused were actuated by a common object, and that 
the acts dono by them were of sucli a nature as to 
make them guilty under s. 141 of the Penal Code. 
Queen r. Dinorundo Rai . 9 W. B., Ci\, 19 

In the matter op the petition op Koilash 
Chdnder Dass . . .20 W. R, Cr., 78 

3. Penal Code (Act XLV of 
1860), 83. 141 and 147. — A party of persons, con- 
sisting of some five peodas and a number of coolies 
sufficient for the work to be done, went to a spot on a 
river flowing through tho lands of 2d for the purpose 
of either repairing or erecting a bund across it 
to cause tho water to flow down a channel on tho 
lauds of their master 2*. The river at the time 
was almost dry, aud the party did not go armed 
ready to fight or use force, and they did not 
during tho subsequent occurrence use force. 
Having arrived at the spot about 10 A.M., they 
proceeded to work at the bund until tho afternoon. 
At about 4 P.M. a body of men, consisting of about 
1,200 iu all, many of them armed with lathies aud 
headed by the prisoners, who were servants of 
31, which had been seen collecting together during 
the day, piocceded to the spot, and about -5 or 30 of 
them attacked Ta men, some five of whom were, 
more or less severely wounded with the lathies. 
Tho occurrence resulted in the conviction of somo of 
M ’ s servants for rioting under s. 147 of tho Penal 
Code. M’a people wholly denied any right ou the 
part of T to construct or repair the buud, and had 
previously denied the ixistence of such right, and 
refused permission to T to exercise it. It was con- 
tended thut the assembly of -IPs people was not an 
“ unlawful assembly ” ; that the interference by T's 
people with tho channel of the river justified them 
in coming to stop the work, aud the show and use of 
force in compelling them to do so. Held, that the 
prisoners had been rightly convicted. It was further 
contended that APs people did not assemble to enforce 
a right or supposed right within tho terms of s. 141 
of the Penal Code, bat to defend a right, aud that 
such action did not make the assembly an unlawful 
one. Held that they were members of an assembly 
the common object of which was by show of criminal 
force, and by criminal force if necessary, to enforce 
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UNLAWFUL ASSEMBLY ecot nttJ 
tlid nj.Lt b l j) Uf wt channel clear 1 1 j re- 
1 ti-tin. tL i-oistr turn of tie burnt anil ty de- 
ni l i-Lm t v> far as t rat const ructed an 1 that tie 

rose came * tl u * 141 para. (4) Qteem » M Ho 
A *jl 3 If 1 It 41 Sluoktr S »ci \ Eternal 
Mat «3B ; r, 5 and B rjooO «?4r A 4*4 
Loll is Hi O 66 rtf rrcJt aid commctftcel 
0- La i ! il Disc Qcsix Fursui 

[LEE 10 Calc, £00 

4. Penal Coda, es. 141 and 164— 

Owaer J aado a eh .1 a„ ra Uy it l,!J— 

CoiruMH oljeet — Held tbit the owner cr occupier of 
land a which an unit fnl aiumbly ub Id caucolb* 
con ctcd tind r • 1S1 of the I ul Cult t leu 
there u a tied n that the not *n pntn -d tated. 
1Tb re two opposite fact am curao t a not it U 
irregular to treat Loth p rt <» as nmilitutm ne 
unlawful mucmhly and to trv th m to,, Her ina*- 
math a> the; do cot hare one c mu-ou ohj ct " 
w thin the m auui*. of a 141 of the F nal Code 
Qcies < "CfcB or iKcxcn 1 an 

[12 W IL, Cr, 7G 

® {Tray aid «» 

latrful an at v Th re n o ground for the d v 
tincto’l tw u an unlawful a** mil as a prcmedl 
Ut d act and a allray aa a aeddeo ooe for according 
to a 141 of the Penal Cone an luinbl) which wae 
lot unlawful when t ataimlU-d may snhscqueitly 
become an unlawful assembly la tbx XIITCB Of 
TAB BI1IIOJ Of Loesaatu hiB 

[18 W E, Cr,2 


r j; 


“* Ma a/eaaara of 

jhto-Uttal ot, of part *» - \ o charge of member, 
an unlawful ai^mblj und r a 141 penal Code 
•»a be (Detained, where th* Intention of the part <• 
wu not to enforce a nght cr supposed n_ht. hut La 
maiutam nnduturbed the actual subs rt og enio* 
™ Et tun « U og exercised. 
Suravig vrj^n t Bcbmib Manro 

[23 W E. Cr, 25 


; CNEAWFUL ASSEMBLY— «»/*•■*? 

pennon at a »» roue* —JItlJ that” th/act o f 
thedef suat.lt in assembling and family mtrrrul’tio^ 
a procession waa forbidden by cl 4 of ■ 1*1 ot to* 
Penal loJe although the defeudauta acted upon the 
ground that the proceaaioa »u a uoiaanee t* annoy 
ance to them or thtu community Asosmocl 

[6 Mad, Ap > ® 

10 — Penal Code, B». 14L 143— 

Asirrttoo or nolle— Q ifl 0* two Tillage f»c*»-A 
objected to the other pawing m proert* oa over a 
V acaj t ] wi of ground in the tana itrett of the 

tillage. An m jonttma prohihili-*. the proceBioo «a* 

obtained in the l onrt of the D And Mum f « 
March On 11th May a proteesion waa 'ortned a-d 
approached tb* ground in qutsooo. Forty-art suet- 
U-ra of the Ant i ain.d facUoa were aaacmbled there 
to preieut the proc »Moa by force the police order** 
them to dupme thia older hating been ncgiecwd 
the pdee pretailed on the erbcrfactl ntoa aaiin 
the proccaaioa. UtU that the pencil* who did »* 
, d tape Tie oa b«mg o dertd to do »0 were go lty of the 
offence of U 0 ^ memlera of an unlawful Asscm-dj 
Qcxrsr Eurxnj ».TiaaKAt>o „ 

[LEE, M Mad. Ed 

1L Penal Code, a 143-IwyM 

a. to yea. tn cm c f lami—JunUJj iOty ^th 
armed men to row laud .- On the trial of certainf^ 
aoaa charged with being mernWri of aa nnUafal aw 
•rmbly U waa pro ed tl at tl rre waa a diap«M«t 
Ion, atandinc between the arena* d and certain 
parti a rtgarthng the poaaoaiou of certain Lad t-» 
neither ot the part e* wae in undi.turbcd 
the Lad I that the accuwd went to u» the land 
wub indigo, ae&.ioramid by a body of men armed 
with Llhic* that they wi re prepared to nee force u 
necr aaary and that the Ltlnale kept eff the or 
party by brand ihing thtir weapon* wh le the !*»■» 
wae aowed. Jltld that the accord were 


the e d. n J e ,U, E weut L ^ 

monbfn of he unlawful unith 

preterit nuachmf ben^ dStS, 0 

wbeh he had , n c ht to protect Bibjm 

hncuLAm. 

-woyTropa-lVWh.defcndauff^ffJ.'^'V 
tion cd a lamiudan told m , J , ' i' cr * 

and ca^ed^te^ 

hajitethe purcEaer’a n/inle ... -r crop* 

wu.^.V.,1. E3 S Sf SrJ 5ft’*'” 

befcu r tied and _ .... P* n which had 

Humbert and « anDed f tb«t W n r f 4 m auch 

*pun»t th.ni —Meld by the il -i U ‘ r '' 5 “V 1<1 ^ 4® 1 * 
if the de en alL “d/otm^ F° Jr * ^ 
a 1*1 of the Penal Code AxcxrW “ ^ 
[4 MaeL, Ap, Bo 


waa towea. ri«« mat “V „vi, 

cone acted of bt ng uembera of an unlawful asaunbiy 
under a. 1*3 of the Penal Erie Si motor 
Burmuk Matte S3 IF E. Cr, 25 d.atmffuuh‘<b 
lx ini watram or Pbabi Moucs ^ntcaa. P*** 1 
Moaca Mtcok r Ewro*j» „ „ . oto 

[LEE 0 Calc , 

S C Is tbx mat ran cr 1 bam 

12. Penal Code, es. 143 and 353— 


of duty — Jtmrtaue. to ttarrh rarramt 
the olLctr in charge of a police ttaUofl reqture 
| ofhc xin charge of another police tlaaon 
aearch to be made in a Louie within the lu» 
i .tat o» and inch otficer on nog roqnired. d ef mi« 
I two officer* subordinate to him to make 

without d h«nn-r to them the order ro «™«* 
rtqc red hi a. >'9 of Act X of IS *t waa WU 
the pc non* rcmtUng the aearch att mpt ■ -d conW «• 
1* Lwfully coot ntcd nndtr at Za3 ^ 

Penal Cod*. Qrxsx * Labais ‘ 

13 Penal Code, 8 U7-i 

Alai o3 ttmtrr — A » joint owner of • P»r« 
haul erected on it an edifice without the consent 
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Tr-NLAWETIL ASSEMBLY — continued. 

S, another joint owner. A dispute arose, and the 
Magistrate on inquiry ordered, under s. 530 of the 
Criminal Procedure Code, 1S72, A to be put iu pos- 
session of the part of the land on which the edifice 
had been erected. B subsequently brought a suit in 
the Civil Court to establish his title to joint possession 
of the whole parcel, and for a declaratiou that A was 
not entitled to erect any edifice thereon; and he 
further prayed that such edifice should be removed. 
S obtained a decree, whereupon his servants went on 
the land aud pulled it down. They were charged 
before the Deputy Magistrate with having commit- 
ted mischief, and on this convicted and fined. On 
the StU October tbo accused, who were the servants 
of B , found the men in the employ of A were putting 
up this erection, a uawbat-khana, again, aud accord- 
ingly protested against its erection, pulled down the 
bamboos, thrust aside the servants of A, throwing 
to tho ground one man who was clinging to the 
bamboos. On the 9th October IS 77 these servants 
were charged before the Magistrate with rioting, aud 
convicted under s. 1-17, Penal Code. Held per 
Jackson, J., that, as tho accused were not on tho 
laud in question as members of an unlawful assemly, 
nor for any unlawful purpose, tho com ictiou, as well 
' as tho piocedure, was illegal. Held per Cunningham, 
J., that the accused were merely exercising the remedy 
of abating a private nuisance, and were exercising a 
legal right of self-defence. Empbbss r. Bajcoomar 
Sing it . . . . I. L. K., 3 Calc., 573 

S. C In THU MATTER OF THE PETITION OP ItAJ- 

coomau Singh . . . . 2C.L. B., 62 

14. -Penal Code, a. 147 and a. 105, 

eL 4— Mischief — Bight of defence of property — 
Penal Cede, s. 103, cl. 4 . — Where land in the posses- 
sion of A was encroached ou by the servants of B, 
who committed mischief ou the land, and tho servants 
of A assembled and resisted the encroachments, the 
High Court declined to interfere with the Magistrate’s 
order convicting the servauts of A of unlawful 
assembly, as there was error in law in the order of the 
Magistrate, who found as a fact that tho right of 
defence of private property had ceased under cl. 4, 
s. 105 of tho Penal Code. Queen <j. Kaj Kisto 
Doss . . .12 W. B., Cr., 43 

15. Penal Code, s.. 149 — Common 

object. — S. 1 49 of the Penal Code creates no offence, but 
was intended to make it clear that an accused person 
whoso case falls within its terms cannot put forward 
the defence that he did not with his own haud commit 
the offence committed in prosecution of the common 
object of the uulawf ul assembly, or such as the members 
of the assembly knew to bo likely to be committed in 
prosecution of that object. Queen-Empress r. 
Bisheshar . . . IL B., 9 AIL, 645 

16. Unco u raging 

members of un 1 awful assembly . — Where persons join 
an unlawful assembly for the purpose of committing 
an assault, and, instead of preventing thosearmed from 
using their weapons, encourage them to do so, they are 
in the same position as those members of the unlaw- 

. ini assembly who struck the blows. Queen r. 
DrsHBHTH Bos ... 7 W. B., Cr., 58 

Von. T 


UNLAWFUL ASSEMBLY — continued. 

17. Biot in which 

man was killed — Culpable homicide . — In a case of 
riot in which a man was killed, the whole of the 
members of the unlawful assembly, as well the victo- 
rious as the worsted, were held equally guilty of 
culpable homicide not amounting to murder. Queen 
v. Mana Singh . . 7 W. B., Cr., 103 

18. Constructive 

murder under s. 34, Penal Code — Effect on others 
charged under s. 149. — Per Fiebd, J. — Whero a 
prisoner is constructively guilty of murder under s. 34 
of the Penal Code, it is doubtful if be can be said to 
have committed tho offence of murder within the 
meaning of s. I F*, so as to make other prisoners, by a 
double construction, guilty of murder. In the 
MATTER OP THE PETITION OP JhUBBOO MaHTON. 

Empress v. Jhubboo Mauton 

[I. L. B., 8 Calc., 739 

S. C. Jhubboo Mahton r. Empbbs3 

[12 C. L. B., 233 

19. — — — — - — —Common object . — 

Where a person was killed by a member of an unlaw- 
ful assembly, in prosecution of tho common object of 
that assembly, the common object being the abduction 
of that person’s mother,— if eld that all those who 
were members of the assembly at the time such person 
was killed were guilty of the offence of killing her. 
In the matter op Gobam a rein 

[4B. I,. B., Ap.,47 

S. C. Queen r. Gob am Aepin 

[13 W. B., Cr., 33 

20. Banal Code, ss. 149 and 300, 

except 2— Common object — Murder.— One member 
of an unlawful assembly. whoBe common object was to 
eject ceitain persons from a piece of land, the title 
to which was disputed, fired at aud killed one of such 
persons. Held by Couch, C.J., and Jackson, 
Pjibab, aud Pontifex, JJ. (ArssiiB, J., dissenting), 
that the act being sudden aud unpremeditated, tho 
other members of the assembly were not guilty of the 
offence of murder under s. 149 of the Penal Code, but of 
rioting armed with a deadly meapon under s. 148. 
Queen t-. Sabbd Axi 

[11 B. L. B., E. B„ 347 : 20 W. E„ Cr., 5 

21. — Common object — 

Murder. — A large body of men belonging to one 
faction waylaid another body of men belonging to a 
second faction, and a fight ensued, in the course of 
which a member of the first-mentioned faction was 
wouuded, and retired to the side'of the road, taking 
no further active part in the affray. After his retire- 
ment, a, member of the second faction was killed. 
Held (by is onit an, J„ whose opinion prevailed) 
that the wounded man had ceased to be a member of 
the unlawful assembly when he retired wouuded, and 
that he could not, under s. 149 of the Penal Code, be 
made liable for the subsequent murder. Held (by 
Jackson, J.) that he remained a member of the 
unlawful assembly. Queen r. Habib Cazee ’ 

|3 B. L. B„ A. Cr., 1 

22. — — — — r Prosecution of 

common object.— Hi. a body of men armed with lathies 

13 s 
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UNLAWFUL ASSEMBLY— coaf need 
and under the leadersh p of ooowho to tic knowledge 
of tliercst uarmcd w th a gnu tumbled for the pur 
pose uf f rc lly csrryu:,, off an tier mau « j eperty, 
rad f in effecting that purpose any one of the party 
taking t e gun sloots and kill* a person who is 
mal n Z a lawful re* tancc the whole party may 
properly be conv cted of murder u dtT a. If* of the 
Paul Code Q«et» r Salt* J.I nBL.B-.Si7 
SO W B Cr 5 ct A Dial isoh r Xhi-msi 

[3 C L. R, 40 
23 — — — JitU taking 
phi e after unlawful anemlly t * orrr — \V h re 
after the object of an unlawful aiaembly Lad be m 
accompl alicd and the opposite ( arty dn en away 
one of the m mbe a entered nto ai altercat on w th 
si other and wounded h m w th a £th ipoar t m 
held that the art was not one done w th a v ew to 
ac corns l'*h the comm n object of the ataemhly or cue 
which the r it knew would he I k ly to he cotrm tied 
in the prosecution of that object QcrEU r Bison 
[24 w it, cr^ea 

21. Penal Code ss. 1 61 end 188 

—A.$ era * / fi * r more pert at— Lawful com- 
nand Where tl obi ctof rjr thrre rvrton* waa 
to haw a crowd a d th r action wassnchaswascal 
ciliated and d d draw a crowd of fifty o. a aty per 
sou* 1 l ly to cause a disturbance of the pobl e 
peace 11 Id that the ga henos const tuted as a* 
in.mb)y of 6ce or more jn-rson* w tlnn the m amng of 
alol of the Penal Code (Act XLV of 1 tO) and ihat 
a refusal to disperse after being lawfully commas led 
to disperse rendered e ry member of the gather, 
ins liable to cone ct on under the said »ect on. An 
order gicen by an officer superior m rank to an 
officer u charge of join* s alien, commanding an 
a*fcmbly of fire or more persons Uk ly to rause a 
disturbance of the public peace to d i perse is a law 
5“ order within the m aning of a *80 of the Code of 
Criminal Procedure (Act X of IS ”) Ewraasa t 

LL.H. 7Bam,42 

hhJtTn ,hJ ^. pr T° e ^ 10 mp “*« m F* 

theTtaV™ nil * CTT ‘ nl *o^w™t to the place With 
^ ®” “ d cm.stable. who 

Mapert h ° n ,” ffif r orJ " 1 ' 1 «>• 

SfiS* attempting to make any 

■Ed rot «!£ ““'* ““ "•P*** «“* J they 
g,v, .w "•y-S thf y be Cred . ' 

«*‘Lhles * 

£££sh=3 

tut the order to\w^ rt 4f l \ g,a .E«4 

to moot waa Dlegi^ and did not justify 


UNLAWFUL ASSEMBLY— «»! u*ei 
the constable and that loth be and the stat on horse 
officer were guilty cf murder Qcxew FnuM * 
Jscwu N* 1 K L X* R, 21 Mai, 243 

20 . Penal Code ss. 147, 148, 

149 and 304—22 cling armed scsfl a dead J 

weapon — Curasao* object of unlawful eueemUf 
buttntui Of > • ekarq*— Error ■ c* n rye « ‘ !eai *‘J 
aerated— Cnm ual Brace Jure Code flSS2J t 25A 
—Before a con met Sen can j roper ly ho toauuaiaed Icr 
the oil nee cl noting tt * necessary that there should 
be a clear finding as to th* comm m oh] ct of the on 
lawful assembly anil also that the common otj * so 
found should hire hero a^ted in the charge la oiler 
that the accused pmo might hare an ejportu-tj 
of meeting it. where a Session* 3 ud^e In hu Large 
to the jury nf erred to two possible common o jecti 
of an unlawful assemblj, oue of wl ch only had baa 
set out In the chart* sheet ,— Held that, inasma b si 
it ill imj<*s ble to say which cl the two tOffiBW 
objects had been accept d by the jury and U mi*H 
well Ui e beta that they 1 ad arc pled the one «b a 
had not been charged, and which consequent.? 
accused had not had an opportunity of me 1 eg tU 
conviction must be set as de. If one mnuber eif a* 
unlawful assembly Is armed w th a deadly * 

the other members cannot en that account be ebaiyeu 
under a l*S of the I «al Cole. It » 
actual person who can be charged under that section. 

«a« is r Qnes Kumiss 

[LL 11,23 Caleb, 2 8 

27 Penal Code, e UQ—Co*™* 

object— Murder — froseew. am of comuou 
■Neither cf the eases of Quet* r Solti Jl MB 
LB F B 347 SO IT fi, Cc 5, wd Bor 
S.a lr Emprtu 3 C L B 45 Ly* down My 
hard and fast rule as to the circumstance* now 
which on* member of an unlawful assemb y 
deemed guilty of au oflecce committed by 
under the provisions of a. 1*3 of the Teual Cedi wj 
every caso must be decid'd on it* own menu. 
dealing with *u h cases, while on the on* !<*"”* 
n ceraa J for the pr> tcctwn of the accused tbit 
should not, m rely bv reason cf his astocist^a 
Others a* member* of an unlawful asscmblv be bdd 
crumnslly luble for odmecs committed by b* 1 
oaten, which he himself nc th r intended n« 
to be likely to bq committed. On the other hanui 
is equally necessary for the 
that members of an unlawful assembly shoal*, 
lghlly be let off from suffering tlm peoaluei 
offences for which though committed by otn *j 
Lw has made them punishable by rca»u of tbar 
assocutuu with the actual offender with 
object. Those two ease, respect rely empWiretn 
necessity cf keeping these consideratmna in 
Members of an unlawful assembly may hav* » ^ 
munity of object only up to a certain pmnt, 3®? 
which they may differ In them <*]«<*- tie 
knowledge possessed by each mcabor of 
likely to be tram tied in prosecution of tha' r “ ^ 
object will vary «* only aecording to w 
tx» at his command but also aceordmg 
to which he shares the community cf °”i' _ be 

coasequtnca of this the effect of *■ * 
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different on different members of the same unlawful 
assembly. Jabibuddix v. Queex-Empeess 

[L X.. B., 22 Calc., 308 

UNLAWFUL COMPULSION. 

■ See Compounding Oeeexce. 

[I. L, R„ 21 Calc., 103 

Unlawful compulsory labour— 

Criminal force — Slavery — Wrongful confinement — 
Penal Code (Act XLV of 1S60J, ss. 3-11, 332, 371. 
— Tile accused induced tbo complainants, who, he 
alleged, wero indebted to him in various sums of 
money, to consent to live ou Ids premises and to work 
off their debts. The complainants were to, and did in 
fact, receive no pay, but were fed by the accused as 
his servants. He insisted ou their working for him, 
and punished them by beating them if they did not 
do so. The complainants in addition alleged that 
they were prevented leaving the accused’s premises, 
and that they were locked up at night. On those 
allegations the accused was convicted by the first 
Court of offences under ss. 314, 370, and 374 of the 
Penal Code. On appeal the convictions under the 
two former sections were quashed, the evidence as to 
detention being disbelieved, but that under s. 374 was 
upheld on , the ground that by magnifying the com- 
plainants’ debts to him and never settling their 
accounts the accused had unlawfully compelled them 
to goon working for him against their wills. On a 
rule to show cause why the conviction should not bo 
quashed , — Held (by 1'ethebam, C.J., and Bkyhb- 
Lby, J.) that tbo convictiou was erroneous and must 
be set aside, Petheuam, C.J . — A person who insists 
that another, who lias consented to serve him, shall 
perform his work, does not unlawfully compel such 
person to labour against his will within the meaning 
of s. 374 of the Penal Code, because it is a thing 
which such person has agreed to do; but if heassaults 
such persou for not working to his satisfaction, he 
commits an offence punishable under s. 352, Held 
by Kobbis, J . — That upon the facts of the case the 
complainants never gave their full ami free consent to 
work and labour for tbo accused, and that the 
accused therefore did unlawfully compel them to 
labour against their will, and that tbo conviction 
under s. 374 was right. Mad an Mohan Biswas s. 
Queen-Empeess . X L. B., 18 Calc., 572 

UNLIQUIDATED DAMAGES. 

Sec Insolvent Act, s. <10. 

[13 B. L. R„ Ap., 2 

See Ixtebest— Miscellaneous. Cases— 
Unliquidated Damages. 

[7 Bom., A. C„ 89 
9 Bom., 7 

See Set-037 — Geneeal Cases. 

n.7 W. E„ 113 
' 2 Mad., 288 
3 Agra, 43, 97 
22 W. B., 1 
I. Ia B., 4 Bom., 407 
I. L. E., 11 Calc., 557 
I.L. E.,7 All., 284 

VOL. V 


UNNATURAL OFFENCE, 

Penal Code, a. 377 —Charge— Parti- 
culars as to time, place , and person — Criminal 
Procedure Code, JSS2, s. 222. — Held where a person 
was tried for an unnatural offence and convicted on a 
charge which did not allego the time when, place 
where, or point to any known or unknown person 
with whom, the offence was committed, and without 
any proof of theso particulars, the facts proved 
against him only being that be habitually wore 
womau’s clothes aud exhibited physical signs of 
1 laving committed the offence, that the conviction was 
not sustainable. Queen-Empeess v. Khaibati 

[1 L. B., 6 All., 204 

UNPROFESSIONAL CONDUCT. 

See Cases under Pleadee — Removal, 
Suspension, and Dismissal. 


UNSEAWORTHINESS. 

See Conxbact — Conditions— Peecedent. 

[2 B. L. R., O. C., 127 

See Damages — Remoteness op Damages. 

[6 B. L. R., Ap,, 20 

See Insurance — Makine Issubance. 

[Cor., 5 : 2 Hyde, 107 
5 Moore’s I. A., 361 

UNSETTLED POLL I AM. 

Hereditary tenure — Evidence of 

possession or receipt of rent. — There is no long uni. 
form curront of decisions at Madras sullicient to show 
that every polliam, not permanently settled, is neces- 
sarily only a tenure for life, or at the will of the 
Goveronunt. Each case must depend upon its own 
particular circumstances. The existence of a pro- 
prietary estate therein, and the tenure by which it 
has been held, are matters judicially determinable on 
legal evidence. In India the proof of possession or 
receipt of rent by a persou who pays the land revenue 
immediately to Government is prima facie evidence 
of an estate of inheritance in tho case of An ordinary 
zamiudari. The ovidenco iB still stronger if it be 
proved that the estate has passed on one or more occa- 
sions from ancestor to heir. There is no difference in 
this respect between a polliam and an ordinary zamin- 
dari. Oolagappa CnEnr v. Abbuthnot. Col- 
iectob os Teichinopoly r. Leeamani. Pedda 
Aha si v. Zamindab op Mabungapubi 

[14 B. L. R., 115 : 21 W. R., 358 
L. R., 1 L A., 268, 282 
S. C. in High Court. Abbuthnot v- Oolagappa 

Chetty 5 Mad., 30S 

And Leehamani v. Ranga Kbistna Mutta 
Viba Puohaya Naikab . . 6 Mad., 208 

UNSOUNDNESS OP MIND. 

See Insanity, 

See Lunatic. 

13 s 2 
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a« Casks csdxr Asmlu t « Cocet— 

BwEtnojr ox Aral si a Of Ftibikcs Kisto . 

ABUTTED OB BWECTEB IV CoEkT B( J 00,71 

LOW L STARTED DOtrUEXTS Huso 

Stt Cases cvdeb EnPE»c*-Cim Cases chasjxb 

— ''ECOVOABl EriDEXCk — UvstAJirED l 

OR t WBEG STEREO DOCCREHTS. aloof" 0 


USE H-ec.f **'J 

i e MCLLICk hASIlt IlAESIt t If ARES AS 

Maspab -j B. L. Ib, 174 13 W H, 443 

Kisto Mouca JIgoieejib r Jco-jt*’*' ' 
Joo,rs UW 3.. 2*3 

Huso t >oospriiii Dadia t B»« 


UPAN CHOWKI TENUED 


ch abuts 7WB.278 

1 Proof of right of wur-flll 

atoms " or “ from Uf rt -A sKf " » 11 •**? .? 

from beforo ion tot n« wnly proee » rgit. 
1U « .tore* mn.t be proved from * time from «**» 
the n it wool! be gamed or pnaomed to ha«li«n 

pain d. Mooetabak BnCTtiCUABJl* r HTM» 


ee A1EOE PROFITS— K onr TO A>D Ul pain d. MOOSTABAK — ■ _ , 

BiutTTOB IB L.K. A C, 167 Chctdeb Rot 

2 B tit io **• 

hr a »n t to tlow up an «ut* 

J t of water opened by the defendant tM »«T 

«« Cases csoeb Ccsioji Appellate Court foaod that the “cutlet w kwi 

<w,w> .11 .low -a £! 

ID OCCUPATION ltf nuant Min bt of ow , JltU tW » a en ^ 

m nt for at load twelve y art U nceettare to tre*e 
" I ASDEORP AVP Txvisrt UOLDPta m n( -l,t by u.rr and that liter by tha dtfmdaut tor 

o er a it SB Tsvasct 4 W B. 24 that penoJ at bait bad been found. Kabtik Csaj 

[13 W It, 289 bra tjjatAR e K abtik Chavdba Dbt , 9 . 

17 W R 494 [3B.lAn,A.C,100,U'W B..623 

23W a.61 3 , - , 

24WH 413, 441 y an— In a iu t for a derUratioo of tie n « 

■Sf* Lavbiobd axd Toro Liaeiutt J^Ve^fln.Tnc' of° the low Apellate Court 

“ Bm , 1 e.a.lOBon.M3 "hSl, FtaW 

S,t Me K I it Jceisd CT101 op that pla cliff bad uted the a aUf for many »'* *•*” 

p. D. a, 23 Calc 425 held to be sufficient to prove a cod ouoni and |w 

Sit Shall Cacsb Cor»r llorcssa — temipted uier on the part of tbe jMntiB 

JcRiiDlcnos— IintT Sen tor. Doss Kobeebaj r Dhtbcb Lail T*wam» „ 31 i 

p. I>. B. 6 Bom., 67a ^ 

wWaa * a .„ wl<Wf ^ OT^ 

LL alia widl 149 S*y the r ?bt ot naer Cy mi ^ 

i. D O, 22 Mad, 149 * b 7 rroprrt y of another murt abow not only tw 
— Decree for- th( ^ b a. eru-d from anc «t daya but 

Su rtAiST— A mcvemect OP Plaist that t bn been cxercued aeof n^ht 


USD AND OCCUPATION 


[13 W B, 289 DRA Sl»EAK e K ABTIK CHSVLBA D»T 
17 W 11 494 [3 B. Ia B , A. C , 100 , U 

20 W n, 400 

23 W B, 61 3 ~ , P»» 

24 W It. 412, 441 y are— In a *u t for a derUMioo of 
Sn Lavdiobd atb Tbsavt Liabiutt J?* erf" the lower Apr 


from the e ndtnee of « tnewa adduced by P*" 0 ‘ 
that pU otiff had naed the water for ro»»J ’<» •» *** 
held to be euflicicnt to prove a eod nuw* andnaJ 
terrnpted nier on the part of the plaintiff TooMM 

Doss KoaitRAj r liararfl Lail b^3U 


IE B. 17 Calc, 641 
I L. R, 24 Calc, 557 
LL H, 23 Mad, 149 

Decree for — 

Su Flaist— AM rvBjiErr op Ptiiyr 


P- L B 22 Ca‘l” 762 *££$£** 231 


Ubeealajl Kooeb S PtRHESSCR boo* 


(5 HW,66 , 

,22 W R., 346 s Jmirrrmpl' ’/ 

T t R, 243 r<qht of tattmtml — The mere fact of okt ^ or . J 

1. 1, B. 27 Calc , 239 if yean w 11 not be antBdeot toeo^ 

«ahL >f the u, r be from Ume to Um 

_ _ _ the own r reaumine. « «-cae on may ^01 

L L. R, 18 Calc, 652 exelnure n«e of b a land Insndia eaaett'^*^ 
IBT Of be treated as permiMve merely and nos ae 

£™ r “S 13 iviMejss *.«» 

Bight o* t\ 4X doca Dot d atroy a nght of n»« * ^ uju it 

, , immediat ly taken to asaeit the ngbt I gUdy 

ct of lh 1 no precue time i ot dcoe for a la pth of t me, «qu eacen V Jj; g 

Enent to create a n~ht r,f i, ihwit.ua Koois.e , <ni 


AeelEBBx DL.B,l8Calc,652 

omFishert Bight ot 

ILL B. 12 Mad, 43 

See PoauBON-ABTMM Poe SKMIO!f 

CL L. B, la Bom, 333 
■nee VASES CSUtK PBISCEIFTIOT 
Ae« Cuts dxdib Bight ot tr 
Before the L nuta ti a Art is , 
had been 1.4 1 no pr«iM time 
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V 


XJ SEE, — concluded. 

7. Letting house to 

tenant. — Where a right of user of a drain or passage 
is incidental to a house, that right is not affected by 
the owner nx the house lettiug the house to a tenant. 
Ajucdee Begum: r. Ahmed H ossein 

[6 W. B„ 314 

S. Long uses by ten- 

ants oj a plot of their landlord’s land as a thresh- 
ing float — Conditions or contract of tenancy — 
Presumption.— On evidence that a tenant has for 
a great number of- years used a particular piece of 
the lainiudar’s laud along with other tcuauts as a 
thrisbing door, it is competent to the Court to find, 
there being no evidence to the contrary, that the 
right to u»e the plot of land for that purpose was 
part of the contract of tenancy. Udit Singh v. 
Kashi Hum, J. L. It., 14 All., 1S5, distinguished. 
Dalbl r. Bhajju . . X X. R., 16 All., 181 

9. License to use land 

of another, coupled Kith grant — Iter oration of 
license — Might of licensee to daniuges. — A license to 
use the laud of another, unless couphd with a grant, 
is revocable at the will of the licensor, subject to 
the right of the licensee to damages if it is revoked 
contrary to the terms of any express or implied con- 
tract. Wood v. Leadbittcr, 13 JLf. and IP"., 63S, 
applied.* Prosonna Coouau Sixgua c . Bam Coo- 
mar Ghose • . . LL.B., 16 Calc., 640 

USUFRUCTUARY MORTGAGE. 

See Decree— Form of Decree— Mort- 
gage . . I. X. R„ 1 AIL, 524 

[X X. R, U Mach, 88 

• dee Cases tinder Lease— Zub-i-Psshgi 
Lease. 

Gee Limitation Act, 1377, s. 19 (1859, 
s. 1, ciu 15) — Acknowledgment of 
other Bights . 13 B. X. R., 177 
[1 C. XV. 17., 513 

See Cases under Mortgage — Possession 
under Mortgage. 

BSDRY. 

Gee Cases under Bengal Begulation 
XV of 1793. 

Gee Hindu Law — Alienation — Aliena- 
tion me Father. 

[X. X. R., 2 Calc., 213 

Gee Cases under Hindu Law — Usury. 

See Cases under Interest — Stipula- 
tions amounting or not to Penal- 
ties. 

See Cases under Mahomedan Law- 
Usury. 

TJTBUNDI TEXTURE. 

See Bight of Occupancy— Acquisition 
op Bight— Mode of Acquisition. 

« [20 W. R., 323 

X X. R., 17 Calc., 399 


VACATION. 

Closing of Court for — 

See Appeal to Privy Council— Prac- 
tice and Procedure — Time toe Ap- 
pealing . 1 B. X. R., O. C., 39 
[12 W. R., 393 
X X. R, 2 Calc., 128, 272 
Gee Cases under Limitation Act, 1377, 
s. 5 (1871, s. 5). 

of High Court. 

See Civil Procedure Code, s. 307. 

[X X. R., 20 Bom., 745 


VACCINATOR. 

See Penal Code, s. 186. 

£X X. R, 15 Mad., 93 


VAKAXATNAMA, 


See Contract Act, s. 25. 

[I. X. R., 5 Pom., 258 

See Gases under Pleader— Appoint- 
ment and Appearance. 

See Prisoner . . .1 Bom., 16 

See Stamp Act, 1S69, sen. II, art. 32. 

[I. X. R„ 3 Calc., 767 


VAKIX. 


See Pauper Suit- Suits 15 W. R, 198 
Sec Cases under Pleader. 

See Prisoner . . .6 Mad., 38 

See Stamp Act, 1S79, sen. II, art. 11. 

[I. X. R., 8 Mad., 14 

Right of, to plead on Original 

Side of High. Court. 

See Buies of High Coubt, Madras. 

[X X. R., 1 Mad., 24 


VAKIX AND CXIENT. 

See Attobnby and Client. 

[11 B. X. R., 60 note 

See Contract Act, s. 25. 

[3 Agra, 286 
3 N. XV„ 25 
IX.K.2 Bom., 362 
X X. R, 5 Bom., 258 

VAXTTATION OF AFPBAX. 

See Cases under Appeal’ to Privy 
Council— Cases in which Appeal lies 
or not — Valuation op Appeal. 

See Cases under Privy Counoil, Prac- 
tice op— Valuation of Appeal. 

See Cases under Valuation of Suit — 
Atpeals. 
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VALUATION OF SUIT „ , I 

CoL 

1 Sms | 

2 ArPEAta 230* 

o « Appeal— Acts— Covet Pees Act 

(L L. B-, 2 Bo el, 146, 219 
v«* Appeal to Pbitt Corscn,— C ases 
rt which Atteal ini ob yot — 

\ alcatiov op Appeal. 

* * Cases rvr.EE Appellate Covet— 
Lejectioh OB Alims K>T op Ettdejcb 

ADMITTED OB REJECTED tf COCBT 
BELOW— \ ALC ATIOE OP ^CIT 

COoia — '•pecul Cases — Yalcaiiox 

Stc Cases emit Covet Fees Act 
Set Jes ssiCT os— QctsnoN cp Jcbis 

DICTION WsOXO RTEBCI E OP J I BIS 

SlCTIoy 22 W IL, 301 

[ILK. 8 Bom. 31 

Set rtcoEDisa Act s •* 

[5JJ.L B-, 306 
8S.LB. Ap.,81 

*e* T ECIAL OB 'SCOPD APPEAL— OTHER 

Eaboss o? Law oa Pbocedcbe— 

\ ALCATOS OP TIT 


L — Question of valuation— IV»- 

euurt. \Vh tber r not a suit Lai been properly 
varoed u a p«l minary qu itioa which ought to be 
“I*** 1 of before tbe cun f o,s to trial. JoTTABA 
DUSEX r 11 A II OVID UOBABTCE 

[L L. B. 8 Calc, 875 11C LB, 389 
r; Computation of value — 

f , ‘ J r pur- 

Sfli®gg£-TEHZ 

, P-L R, S Calc, 489 4C.L.B^491 

a* “j^^U C'Wamrd la 

p*fawa i T u TZLJaJtaST lh * cUun “ 

SSsr ; 

[L L. IL, 10 All,, 634 


VALUATION OF SUIT — ecu! »<ui 
1 «0ITS-ce»/ amti. 

4 . . — raluat o» for 

pur pent of jurudict on — Court Ttrt Aeti -— The 
raluat on of su ts for the purpose of 'jurisdictwa i* 
perfectly distinct from their raluat ion for the fiscal 
purpose of Court f cs Therefore Court F«* At.s, 
which are fiscal enactments, are not !obe resorted M 
for construing enactments which Ux the valuation 
of su ts for the purpose of d terminrog jurisoi two 
Datachasd r JIesicjiA3D Dhabajscbasd 

[LL.1L 4 Bom. 615 

5 Juris Art a of 

Mum, f— Mod. Best VI f IS 16 t 11 ami Ml f 
IS33 . — The valuation of the matters of nt caticu lor 
the purpose of d tmnunng the jnnsdi t ones Munsll 
is to be made m the mode proscribed by *. 11 1 * S* 
lalion YI of 1816, and Bc c uUth a 111 oflS3*.»-d 
not In that pr scribed id the Stamp Acts. TaUOA 
BAJA M TO ATI r ItAMAXCJA ClUBBT CbWXAUMI 
Cheiti r Nasjappasabt Jcvjla 
TAEU r JrSJLA JvAMAMMAU 0 hl&O-, 

0 — — Court Fen 

1S~0 * 12-Clatt of imt m mi el partumlar it t 
rails— 8 12 of the Court Fee* Act which rastrt 
the lecis.an of a Court in wh eh a plaint or ro mo- 
randum of appeal u filed final oa question* 
to valuation for the purpose of det rmlniu to ■ 
amount of any f« chargeable does not » 
quotum at to the cits* of su ts m which a part c 
so t ranla. Assamalai Cbeiti of ,, 

[L L. It. 4 Mod-, 20* 

7 . Court feet At 

1S~0 t 13— V» roumemt of tuff emt Court f" 
t> 12 of the Court Ires Aet (Y1I of IS 0) *PP 
m rely to the alnaliou of property for the P u 
of calculating the Court-fee »h u there oooqu » - 0 ? 
as to the artic c of the schedule of the let 

ref rence to winch tbe valuatum u tobe made aiui 

doc* not apjJy to a ease in wh ch t • ,*™ l f 
tie property has been wrongly valued, but »n* 
rohef hat be n mproprrlj'tsUmat -d X y P ““J 
under a wrou„ ait cle in the tehedule ot the 
It doe* not cent mpUte a Cate n whl h tix tWUO 
refuse* to bear a suit on tbe ground tfcA • tMM * 
Court-fee bat not been paid. S co Jjooilyf f „ 

5 m 3 l v Ciya Mrr.Ui I L 6 ttU, ™ 

6 C L. R 6t OMBAO UXBEApO ^ 

lUrhleilut eftmhftet n atler Med t of *£*%**£* 
— Court T tt Act fril of IS 0) tt. 6 «ti 11 
tbe nurprte of d tmnta ng tbo question ot 1 “"" 
tion. tie valuation of a suit should be ro ™i TO rT ^ 
cording to tie umrk t value of tie « 

tie suit, and not by tbo special rule* , 

valuation laid down a Act > II of 18 0. ^ * 5 

ns sow IL 53 

Jeebbaj 'H 6 B r IrniJwt 103 

[12 B. L. B, US note 18W 

CsCSLEB ^Ain SHTOTACHAWEE '^*^* 30 . 
UBABA 25W AS. 
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VALUATION OF SUIT— cojtfinuerf. 

1. SUITS — continued. 

Habit bin Bhiwaji r. Vishbaai Mayvaxi 

(X L. B., 1 Bom., 54.3 

Bai JIahkob v. Bulakhi Chaku 

[I. L. E., 1 Bom., 538 

9. Market value — 

Valuation for stamp purposes. — Where a Court is 
satisfied that the market value of the subject of a 
suit or appeal presented to it is of such an amount 
as to bring the suit or appeal within its jurisdiction, 
it is bound to receive it. The Court will generally 
assume that the value of the property in suit is that 
arrived at by the computation for the purposes of 
ascertaining the stamp duty where the Stamp Act 
prescribes arbitrary principles of calculation ; but 
where it is asserted and shown, to the satisfaction of 
the Court, that the market -value is in excess of the 
amount computed for such purposes, the Court must 
take notice of the actual market value. Dhitnxoo r. • 
Daaiodue Doss . . . . 2N. W,, 177 

10. Cases in which 

revenue cannot be calculated — Market value. — In 
cases where, for the purpose of the stamp on an ap- 
peal, it is impracticable to ascertain accurately what 
portion of permanent revenue has been assessed on 
the lands in dispute in a suit, the appellant should 
furnish to the Begistrar a memorandum giving an 
estimate of the market value and the date on which 
it has been calculated. If the Begistrar consider 
the estimate clearly insufficient, the Court will issue 
a commission to ascertain the proper market value. 
The provisions of sch. B of Act XXVI of 1867 
considered. Esxpaktk JIoonee Bangabpen 

[3 Mad., 352 

11. — Dispute as to 

proper valuation. — On a dispute arising as to the 
proper valuation of a suit, the Court may, on the 
application of either party, issue a commission aud 
make an inquiry into the market value or the net 
profits of the property in dispute. The final decision 
as to the proper valuation is vested in the Court 
which hears the suit. iUjta Sankab Bor Cnownsr 
v. AIan'Sub Aw Khan 

[5 B. L. E., Ap., 6 : 13 W. B., 327 

SeeWAKD Axi Khan k. Laba Hanuaian Pbasad 

[4 B. L. K., A. C„ 139 : 12 W. E., 484 

12. Costs. — In esti- 

mating the value of a suit, the costs must not he 
included in the amount in dispute. X it Siam ah 
Das v. Biswambhar Das 

[3 B. L. B„ F. C., 27 : 12 W. E., P. C., 29 
• 13 Moore’s I. A., 85 

13. — — Character of suit 

' — Valuation altering with wording, of plaint. — A 

suit should be valued according to its real character. 
Where a plaint is so worded as that, taken strictly, 
the valuation would be such that the Court in which 
the plaint was filed would havo no jurisdiction, the 
mere miswording of the plaint will not oust the 
Court of its jurisdiction, ^joodhia Laxe v. 
Tuaiani Lam . . . 2 C. L. B., 134 


VALUATION OF SUIT — continued . 

1. SUITS — continued. 

14. — — — — — — — Court Fees Act 

(VII of 1870), s. 17, Applicability of— “ Cumula- 
tive reliefs ” — Alternative relief . — Where the plain- 
tiff sues in the alternative for one of two reliefs, the 
larger of tho tworeliefs sought determines the amount 
of the stamp. S. 17 of the Court Fees Act (VII of 
1S70) does not apply to such a case. That section 13 
applicable only to a case of cumulative relief sought 
by the plaintiff. Matigavri v. Pranjivandas, I. L. 
-2., 6 Bom., 302, followed. Kaswnatii Nab ay an v. 
Goyisda bin Pieaji . I. L. K., 15 Bom., 82 

15. Incorrect valuation. — Ap pel- 

late Court — Ground for dismissal of suit . — The 
valuation of a suit must be taken from the statement 
in the plaint, and if, after going into the evidence, it 
is found that a particular item is improperly claimed, 
the Court has means of punishing the plaintiff by 
saddling him with costs or in any other way ; but the 
whole suit should not be dismissed simply because, in 
the opinion of tbe lower Appellate Court, it ought to 
have been valued within the limit of tho jurisdiction 
of the Small Cause Court. Mohee Laxe v. Kbeta- 
eaic Mabwaey . . . .25 W . K., 76 

16. Designed exag- 

geration of valuation — Suits Valuation Act ( VII 
of 1887), s. 11 — Munsif, Jurisdiction of — Code of 
Civil Procedure ( 1S82), s. 578 — Plaint , Beturn of— 
Provincial Small Cause Courts Act (IX of 1SS7), 
s. 15, sub-s. 3 . — A suit was brought in the Jlunsif’s 
Court for money as well as for damages, valued at 
fil,0C4. The JIunsif gave tho plaintiff a decree for 
B9C0, but dismissed the claim for the balance, which 
was for damages. On appeal tho Subordinate Judge 
was of opinion that the claim had been designedly 
exaggerated, aud he therefore held that tbe suit was 
ono cognizable by the Small Cause Court, aud 
directed the plaint to bo returned to the plaintiff 
for the purpose of presenting it to the proper Court. 
Held that, as the suit'was tried on its merits by tbe 
first Court, and tbe overvaluation of the suit was 
not found by tbe Appellate Court to have pre- 
judicially affected tbe disposal of the suit on its 
merits, the objection as to jurisdiction should not 
have been given effect to, aud therefore the Court 
below was wrong in directing the plaint to be re- 
turned. Mohee Dali v. Kheta Bam Marwary, 25 
W. It., 76, followed. Panda Kumar Banerjee v. 
Ishan Chandra Banerjee, 1 B. L. B-, Ap., 91; 
aud Bonomally Pawn v. Campbell, 10 B. L. B„ 
193, distinguished. Haaiidcnnissa Bibi v. Goi-ax, 
Chanbea ilAiAKAp. , I. L. E., 24 Calc., 661 

[I C . W . N., 556 

17. Under-valuation, 

Effect of — Suits Valuation Act (VII of 1SS7), 
s. 11 — Suit for partition . — Tho plaintiffs instituted 
a suit for partition in tbe Nunsif’s Court and valued 
it at B35Q, being tbe value of their share. Defendant 
contended that the suit ought to have been valued 
at R3.000, being the value of the whole 16 annas, and 
therefore the JIunsif bad no jurisdiction. Tbe 
Courts below overruled the objection, bolding that, as 
tbe value of tbe share claimed was within tbe limit 
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•VALUATION OF SUIT— 

] ITh— cemitmi 

a the an t waa brought ... 
;* tt »* f und to 


of the Sluntif * jnnud ci on tor*» I »«• «.»f •- 
the proper Court a d CD th m r ta thee f und in 
favour of ll e pla ut ITa Held tl at the <1 »iW of 
Uie an t r app »1 not h»» rg ken irrjndeally 
affected i the men a by the undtr aluat oo tie , 
defect of juried el on if any 1 ad bren cored be a. It | 
of the - U \ alnat on Art (\ II of U8 ) 

CnrSDF-B loi r Sak\*HOTI DlBt . 

[lew N, 130 

« cry /.ml/* 


VALUATION OF 80IT-coofi«*«if 
1 SliITb— coaftauerf 

of the Court Free Act (Ulof 18*0 , the plainLC 
in a auit f r acconi t* wuet rtato the aacstt »t 
ohich he nine* the nlkf acogtt i ho t he m free to 

fix it at be l b i u U pr eper aul je ct to t M pro» woe* ot 

. 11 which prtclude the ex<cutwn cf the dtrrrt 
m caae it exceed, inch nine nttil the execution fee 
lia* been ] aid Gotikpa* t BxTiesii 

[LL.B.9 Bom, £3 


Jndge’t power to a alt lalaat cn—Ctart JWaJef 
(Til e/ 1*70} ,'.N (/J-CtnUrt+tl'ft 
Cede (Act XI } 0 / IS<-2J a *4 <h 
The jlaintiffa brought a .uit for M 
approx mate I J valued their claim atl 16151-0 It* 
Subordinate J od t e waa of o t men that the claim « 

for rrooirrv of none? and ahould lmve been vahlM 

at 111000. He therefore called on the pliirtj-t 
to make up the .tamp to Ital «<j ired on lb>» 
atiou and the \ Uinteffa refuairg, be diamaeJ them 
.uit under a. £4 (1) cf the Cml IW» <« 
(Act \1\ of 18*2 Held tl at m anj «* 0* , 
huUrdnate Jud.e ana wrong If the , , 
really one f i an account, the 1 Uu-t ff. w«e oWkd 
to calue the n 1 cf they aou„l t approximately uWJ 
Lad done . if it were not one for an •*««» ta* 
r«OT«Tj . f money atiU the ‘-ulononate Judge had 
no lower lumaelf to value the relief atn.W, 
fhouU hare called on the ,kmtiff. to rain* tw 
relief they acogbt, and then if le had tlamght^ 
rtl cf waa nndcrralntd he cool! k»‘* *(S»d 
a U (a) of the I «Ie of Ci. .1 Proctdnra and rejectee 

“* “■* gfiffuaw. su 




oj Juried diea — • 
oa oior/^irije aud / 

gage n wl eh U e 

the per" •« '<">«• 
Hunt f 


I filed tn tupeetor Cent 




Isa 


Hunt f and which wat filed in the l onrt of a "ubor 
diuate Judge it appeared that there had been an ad 
jud cal on by I latrict Hunt l in a pre cue au t 
affect ug the r wbta f tl part a row in i eue and 
that the pr arm era *a» Urp le orrp a d of in 
temt The *• b“ r 1 at J d hi m, framed uauca 
re lot f o ill la in for r Ur at aud La rog tried 

th m at pr n. arv tiuea dcJ 1 ll at t auiluaa 

with h p«u » y 1 u ttofth jur w t on of a lira 
tr ct t r* f n 1 hat tl ccla m had be « > nwarrant 
•tl* xa f rat d a th a w to f I n the asit in a 

toper or Court, and to mo In tl r j 1 a of ret jnd i 

e«io and he ther up n r turn d the jlarct to be 
preicnted n the pro tr t onrt lh d tl at the pro* 
cednre adoit d waa wrong, aud that the wkle tut 
.herald have been tn d. hon PrJtKl e Mayraia 

[LL.B 1 21MbA,271 

19 Valuation of amended 

plaint— I alwafien at erf si ted at dale cf f Unpaid 
at da t a] aaendvent —The proper valuation iu the 
ewae of an amended plaint It tl at aiceita ntd at the 
date of the ainc dmcit and not at tie dale of thA 
ear graal £1 rg of the plaint JIoeo 1 MBWSAIB r 
Gisisn \ nail. 10 Bom , 444 

20 — — — — Valuation of plaint pro 
sented again after return of plaint- fie «rn 
*£.**' ,d,r,,cn ~ ccondpre.cnta 
Vkc- pf * '* Act lb 0 4ct 2X1 l cf 

J66 Pla »t presented n.der tVherc a pUmt in i 
J prueuted when Act X\\ 1 c f 
J 607 ".** ln lu ‘be Court of the Munnf and 
being alote the anount f r wb eh that Court 1 ad 
,*7 ntn ™*^ fer prcHutation to tho 

“« ’b™ j „«n ,d tl ere .t waa 

adm lied and heard and afterward, iwai foued that 
under Act MI of lb 0 the Cenrt Fee. Act which 

‘be lower atandardof valnatwra necca 

^ “ b,e bj the Alan* f _ 
' ***" ' ,hKh d «> d « that 

law B. 47 


07 — Sn<t far « eteyl 

and Ur lalancc Hal moy Itfomnd Jil*--- 
Art XII cflW « 6 and 26 -The 
for an account of all the bar n,« done by the defen 
danta aa their rominuron ageuU ftwn *N>* ~ 
and prayed that whatever waa found due mg« 
awarded w th Interest. The pkenUff. «lued tM 
rilef aought approxlmaUlv at 1.510, ‘ s<, Thf j 
the only raloatiou elated in the pluntr 2 
waa filed In tho Court of w firrt clara Sab refill 
Jud r c» who rejected the plaint ffa tl * l “ 
th a decuicQ the llaintiffa Inferred an 
High Court. Held that a. the •SSJ 

of the claim waa rUt.d >n th. uhutt .to be 
that mart t c taken to be the value of the W J 
matter of the anil f r purpose of junsdictiora. 
appeal therefore, lay under aa. 8 and -C <>f A« A 
o£ 1SC9 net to the High Court bat totheDWnct 
Court. Lnder a. f.0 of the Code of Civil 
(Art XIV of 1S62) Ha idaintiiraeeLtbe weovoy 
of money the plaint muat .Ute the preciae 
ao far u tbe c.e admit* while m » *»»* “tS 
amount which will he found due <n taking , j- 
wccouuta the plaint need only atate »rF“ y 7 
the amount aued for Aa in tbe fern tr * 

pretiae amount an in the latter the apr ^b* 
r amount, rtated in the pbuut must be taken to j* 
j ^amount of value of the Mtbjcct matter of th* 
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for purposes of jurisdiction. Khusiiaxchand lira- 
CHAXD v. Xagixdas Motichjnd 

[I. L. E, 12 Bom., 675 

24. Adoption, Suit to set aside 

— Suit by reversioner — Jurisdiction. — For tbe pur- 
pose of determining tlie juiisdictiou over u suit by a 
reversioner to set aside an adoption, the loss which 
would accrue to the adopted person, should the adop- 
tion he declared invalid, is the measure of the value 
of the subject-matter of the suit. Kesbaya Sana- 

BI1AGA B. LAKSHMINABATAN 

[I. L. E., 6 Mad., 182 

25. Court Fees Act, 

s. 7 — Suits Valuation Act (VIlof lSS7J,ss. 4, 10. 
— The value, for the purposes of jurisdiction, of a 
suit to set aside an adoption is not the value of the 
property which may possibly change hands if the 
adoption he set aside, but the value put upon his 
plaint fay the plaintiff. Keshaia Sai.abhaga v. 
Lahshmx Marayana, 1. L. JI-, 6 Mad., 192 , dissented 
from. Sueo Dew Bam c, Tuism 11am 

[I. L. E., 15 All., S78 

26. Annuity, Suit for declara- 

tion of riglit to — Act A' XI 1 of 1867— Stamp 
Act, 1862, sch. A , cl, 2. — In a suit for a declaration 
of right to au auuuity (varshasan) it was In Id that 
the stamp for the petition of special appeal should bo 
regulated by the market, value of the auuuity, aud 
that priind /bote ten times the amount of tho annuity 
might be assumed to bo its market value, as enacted 
for analogous agreements by s. 2, sch A, Act X 
of 1862. K absinyachabya r. Svami Bata Chary a 

[5 Bom., A. C„ 55 

27. Attachment, Suit to set 

aside— Suit ly trustees’ deed given ly insolvent Jor 
benefit of creditors — 'l’be valuation for stamp duty of 
a suit brought by the tiustees of an assignment by 
an insolvent, trader for the benefit of bis creditors to 
set aside an attachment by an execution-creditor 
should be calculated on the value of the lien claimed 
by tbe judgment-creditor. Stemessos r. Baum- 
oabtnbr 3 Agra, 104 

28. — — Suit under Civil 

Proccdui e Code, 1SS2, s. 283 — Stamp — Possession — 
Court Fees Act, VJ2 of 1870, sch. II, art. 17, cl. 1. 
— IVhen a party prefers a claim or makes any objec- 
tion to tho attachment of any property in execution 
of a decree, but fails to establish it, aud brings a 
suit under s. 283 of the Code of Civil Procedure 
(Act X1Y of 1882i to establish his right to the pro- 
perty attached, his plaint is to be treated as falling 
under art. 17, cl. 1, of sch. II of the Court Fees Act, 
YII of 1870, and is chargeable with only a ten-rupee 
stamp, notwithstanding that the plaintiff may pray 
in such a suit to be awarded possession. Purrati v. 
Kisan Stng, Judgments for 18S1, p. 121, followed. 
•Gunpalgtr Guru Bholagir v. Gunpatgir , I. L. 11., 
3 Bom,, 230, distinguished. Dhondo Sakhabam v. 
Goyesd Baba.ii . . 1. 1>. E., 9 Bom., 20 

29. Attachment; Suit to set 

-aside order removing— Court Fees Act, VII of 
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1S70, ss. 6 and 12, and sch. II, art. 17, cl. 1 — 
Valuation ly subordinate Court — Suit to re-es/al- 
lish judgment-debtor’s right to property on removal 
of attachment — IV here, on the remov al of an attach- 
ment at the instance of a third party, the judgment- 
creditor brought a suit to establish the right of his 
judgment-debtor to the property from which the 
attachment had been removed, and to get the sum- 
mary order to remove the attachmuit set aside, — 
Meld that the proper stamp ou a plaint of that kind 
was U 10 under s. 6 and sch. II, art. 171, of the Court 
Fees Act, Yll of 18:0 Vital Krishna r. Bab- 
keisuna Janabdan . I. L. B., 10 Bom., 610 

30. Award, Suit to carry out. — 

A suit to carry out an arbitration award need not be 
valued. Kboda Bcssu r. JIowea Byksh 

[14 W. E„ 255 

31. Award, Application to file 

— Ciiil Procedure Cede, 18S2, s. 525. — The proper 
Court-fee upon an application to file an award under 
s. 525 is the Court-fee prescribed for applications^ and 
uot tho Court-fee upon a plaint. Bijadijtb Biiltgvt 
v. Moxonrnt Bhugct . I. L. E., 10 Calc., 11 

S. C. Pabbt Bhagut v Mono unit Bhagyt 

[13 C. L. E., 171 

32. — Charge on pioperty. Suit 

to establish— Madras Civil Courts Act, 1S73 — 
Subject-matter of suit. — For the purposes of juris- 
diction (Madras Civil Courts Act, 1813) the subject- 
matter of a suit to establish the validity of a charge 
upon property is, when the property is in excess of 
the charge, tho amount of the chat go; when the 
charge is in excess of the property, the value of the 
pioperty Kkishnama Chabyab r. Srinivasa 
Ayyangak . . IL.B.,4 Mad., 339 

33. Damages, Suit for.— lu deter- 

mining the jurisdiction of tbe Court iu a suit for 
damages, the amount claimed, and not that eventually 
found due, must be taken at the valuation. Joy 
Doobga Dassee b. Manick Ciiasd Baboo 

[16 SAT. B., 248 

34. Declaratory decree. Suit 

for — Suit to establish right to attached property . — 
Meld that, in the case where a person has preferred 
a claim to property attached in the execution of a 
decree, ou the ground that such pioperty is not 
liable to buch attachment, and an order is passed 
against him, and he sues to establish his right to 
such property, the value of the subject-matter in 
dispute in such suit, for the purposes of jurisdiction, 
will be tlie amouut of such decree. Second Appeal 
Mo. 320 of 1S76, decided the 26th May 1S76, 
followed. Gtjezabi Lai, v. Jadaun Bai 

[I. L. E„ 2 AH., 799 

35. — Suit for declara- 

tion that property is liable to sale in execution of 
decree — Jurisdiction. — Iu a suit to have it declared 
that certain property valued at B-100 was liable to 
sale in execution of the plaintiff’s decree for R1.500, 
Meld that in this case the value of the property 
determined the jurisdiction, that it was immaterial 
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1. SUITS — continued. 

the four offices must be taken for tlie purposes of 
jurisdiction. StJNDABA r. SuBBA 

[L L. B., 10 Mad., 371 

J 

42. — Suit to obtain a 

declaratory decree — Suit to set aside a summary 
order — Consequential relief- — Prayer to bare pro- 
perly released from attachment — Act VII of 1S70 
( Court Fees Act ), scb. II, art. 17 ( i ) and (Hi ). — 
Held tliat the Court-fee payable on the plaint and 
memorandum of appeal in a suit under s. 283 of the 
Civil Procedure Code praying (a) for a declaration 
of right to certain property, aud (J) that the said 
property might bo released from attachment in exe- 
cution of a decree was itlO in respect of each of 
tins reliefs praved. Dumae Fatima v. Nahaix Das 

[LI. B„ H All, 365 

43. Pecuniar v valua- 

tion of suit — Court Fees Act, s. 12, sch. II, art. 17 
(Hi). — A suit for two declarations filed in a subordi- 
nate Court was valued by the plaintiffs at a sum in 
excess of the pecuniary jurisdiction of a District 
Munsif. It was pleaded that the matter in disputo 
was res judicata by reason of decrees passed in District 
Munsifs’ Courts. Bo objection was taken in the 
subordinate Court to the valuation of the suit. Held 
that tho pica of res judicata failed. Per 
Menu 3 ami Ayyab, J.— For the purposes of juris- 
diction, the value of a suit for a mere declaratory 
decree must be taken to be what it would be if the 
suit were oue for possession of the property regard- 
ing which the plaintiff seeks to have his title declared. 
Ganatati v. Ciia'ihu . L L. B., 12 Mad., 223 

44. Madras Civil 

Courts Act (Mad. Act 111 of 1S73), s. 12 — Suit 

■for declaration of membership of a tancad — 
Valuation for the purposes of jurisdiction. — The 
plaintiff, alleging that he was earnavan of the 
defendant's tarwad, sued in a Subordinate Court for 
a declaration that he was a member of it, adding no 
prayer for consequential relief. It appeared that 
the tarwad property exceeded 1126,100 in value, 
but that the proportionate share of each member, 
computed as ou an equal division, was less than 
31900. The Subordinate Judge held that the suit 
, was within the jurisdiction of a District Munsif and 
rejected the plaint. Held that the value of tho 
subject-matter of the suit was the value of the 
whole tarwad property, aud not the value of what 
the plaintiff’s share would be on partition; the order 
therefore was wrong aud should be set aside. 
Ganapati v. Chathu, I. L. R., 12 Mad., 223, followed. 
Ibeayan Kosxiii t. Komamctti Kota 

LI. L. E., 15 Mad., 501 

45. — • Renyal Tenancy 

Act, s. 143 — Suit by third party claiming rent paid 
into Court in rent-suit. Mature of— Title-suit — 
Institution-stamp.— A suit by a third person under 
cl. (3) of s. 1-19 of the Bengal Tenancy Act is not a 
title-suit, and need not bo stamped as such. Per 
Tottenham, J. — Sucli suit is in the nature cf a suit 
for an injunction under the Specific Belief Act or 
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else a declaratory suit. Jagadamsa Devi r. Peotap- 
Ghose . . . L L. B,, 14 Calc., 53T 

46. Suit to establish 

right by reversal of deeds. — When a plaintiff only 
sues for declaration of his title to certain lands ou 
reversal of tho kobalas said to have been illegally 
executed by his father, he need not be compelled to- 
value the case at the total of the consideration men- 
tioned in those deeds. Sheo Ghoiam Singh r. 
Bbjosram Photab Singh . W. R., 1864, 317 

47. Plaint insuffi- 

ciently stamped — Court Fees Act (I’ll of 1870), 
s. 12 — The law allows a plaintiff in some cases to- 
rectify a mistake as to stamp duty, but this privilege 
is subject to qualification, and does not exist where 
the relief to be granted is altogether distinct from 
that originally sought. In such a ease, the plaintiff 
should not be allowed to put an additional stamp on 
his plaiut. Where a plaintiff sued on a stamp of 
BIO for a declaration of his title to land worth 
R 19 000, in the possession of the defendant, it was 
held that the suit could not be maintained, and that 
tho plaintiff was not entitled to put an additional 
stamp ou tho plaiut aud convert bis suit into oue 
for possession. Chokamngateshana Kaiokee v: 
Achiyak . . . I. L. B., IMad., 40- 

48. _____ — — Court Fees Act 

(VII of 1S70), s. 4, and scb. II, art. 17, els. 3 aud 
6 — Jurisdiction — Bombay Civil Courts Act (JCIV 
of I860), s. 21.— A Subordinate Judge of the 2nd 
class has no jurisdiction to entertain a suit for 
the declaration of the plaintiff’s title where the 
property in respect of which the declaration is sought 
exceeds R5.000 in value. The law may lay down, for 
purposes of revenue, certain rules for the valuation 
of suits ; but such valuation cannot be accepted as a 
criterion of the actual amount or value of the claim, 
upon which the jurisdiction of a Court depends. 
Whether a suit be merely to obtain a decree, declara- 
tory of the plaintiff’s title to, or whether it be to 
establish his title, coupled with a prayer for posses- 
sion of, the rights of a deceased person, the inherit- 
ance is the object in dispute. The actual value of the 
estate to which the plaintiff claims to be entitled, and 
not the value which it may eventually represent to 
the plaintiff,- is the value of the subject-matter. 
Bai Mahkoh o. Bulaehi Chakee 

[I. L. B., 1 Bom., 538 

49. Court Fees Act • 

(VII of 1870), s. 17 — Suit by reversioners to 
declare various alienations by a Hindu widow to 
be invalid against them. — When reversioners sue to 
have declared invalid as against them alienations 
made by a Hindu widow, a Court-fee of H10 must be 
paid in respect of each of the alienations in question. 
DAIVACIIILAYA 1’lLLAI V. POXNATHAH 

[I. L. B., 18 Mad, 459' 

50. — Court Fees Act 

(VIZ of 1870), s. 7, cl. 4 (c), scb. 11, art. 17, cl. (Hi) 

— Suit for a declaration that a decree obtained by 
defendant against plaintiff teas null and Void- 
Decree for declaration without consequential relief. 
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payment of 1(0,000, together with interest thereon at 
the rate of -V per cent, per mensem, alleging that 
they had executed such bond under the impression 
that it was a ! ond for the payment of 11 3,C00, 
together with interest thereon -t the rate of IX per 
cent, per mensem, whereas the defendants had frau- 
dulently caused them to execute the bond iu suit, j 
The plaintiffs paid into Court U3.C00, together with 
interest at the rate of 1} per cent, per mensem. 
Held that the value of the subject-matter in dispute 
was the difference between R3.000 and KG (K 0 or 1 
thereabouts, and therefore an appeal from the dtcree j 
of the Court of first instance preferred to the District , 
Judge uas cognizable by him. K.W Ch.uian Rai c. j 
Ajitduia Rai' . . . I. L. B., 2 All., 14S j 

59. Heed prejudicing j 

title to ivnnoi table property.— In a suit to annul a 
sale-deed which prejudices the title of the plaintiffs 
to immoveable property, a stamp calculated on the 
consideration-money mentioned iu the sale-deed is 
sufficient. XiiAKOOi: Pathcx r. R.ur roonniox • 
Las 2N. W.,433 

1 

00. - - - Suit to set aside 

sale-deed as being forged . — A suit to set aside a false 
sale-deed was held to be sufficiently valued at the , 
sum mentioned iu that sale-deed Tuakooh Patcoic i 
c. R-uisoo uncx L.u. 1 N. AV., 17 : Ed, 1873, 18 j 

81. - - Court Fees J.ct * 

( VII of IS70 ). ss. 7, 12— Suit to cancel an instru- ' 
went effecting land—Fartial interest of plaintiff ' 
in the land— Appeal ag isnst an order for payment j 
of additional Court-fees.— Iu a suit in a subordinate j 
Court by members of a Malabar tanvad to set aside 
an instrument affecting tiio whole of the tarwad 
property, the Subordinate J udge held that Court- fees j 
wc-ro leviable, as>3, ssed on the value of the property, j 
and accordingly ordered an additional payment to bo ; 
paid by the plaintiffs. The plaintiffs failed to make ! 
thor payment; ami the Subordinate Judge dismissed 
the suit. Held that the order was erroneous, since 
the plaintiffs would not be guiners to the extent of 
the value of the property if they obtained a decree, 
tho plaint should not bo valued according to the 
value of the whole of tho tarwad property; (2) that 
tho High Court was not precluded by the Court Pees 
Act, s. 12, from revising it, and reversing the order 
as to valuation of the suit. Kanaban r. Kouapfan 

[L L. R„ 14 Mad., 169 

62. Court Fees Act, 

sch. I, el. 1—Suit for cancellation of an agree n*nt 
to sell — Ad valorem fee. — The plaintiff bad executed 
au agreement to sell certain property in discharge of 
mortgages executed on his behalf during hi3 minority. 
He now brought a suit alleging that the agreement 
had been extorted from him, and praying for a 
declaration that the agreement uas not binding on 
him, and for any other relief “which the Court 
considers to he reasonable.” Held that the plaintiff 
was bound to pay Court-fees upou the value of his 
interest in the document sought to be invalidated. 
PABATilAYI O. SAUKUJIAM 

[I. L. B., 15 Mad., 294 


63. — Suit to' cancel 

document on ground of fraud . — The plaintiff exe- 
cuted a document whereby he created a charge of 
It!, 500 Upou certaiu imui iveable pioperty. In a 
suit to cancel the document upon the ground of 
fraud, — Held that the p'aintiff valued his relief at 
K-1,500, and that the District Munsif had no jurisdic- 
tion to try the suit. Bakaina Putter v. aya 
Purrsn 7 Mad., 372’. 

64. - — Sait for posses- 

sion of property alienated - Price stated in sale- 
deed.— In a suit for possession of a share of au 
undivided estate and to set aside a knbala by which 
tho estate had been illegally alienated, the plaintiff 
H not bound to value his claim according to the 
price stated in the kobala. Avgovcha Chowdkry 
c. Muau Blbee . . .10 W. B., 207 

65. Deed, Suit to enforce registra- 

tion of — Court Fve< Act ( VII of 1870), s. 7, cl. 5 
— Madras Civil Courts Act (Had. Act III of 
1S73J, ss. 13, 11 — S .it to enforce registration — 
Jurisdiction of Munsif— Suit iu the Court of a 
District Munsif to enforce registration of two instru- 
ments of gift. The property purported to bo con- 
veyed was the same in each instrument and its value 
was found to bo less than R2.5Q0, but the earlier 
instrument comprised also an assignment of the right 
to manage a charity. The latter instrument was 
found to have been executed in supersession -of the 
former, and the District Munsif passed a decree 
directing ita registration alone. Held that the docu- 
ments standing in the relation to each other of opera- 
tive and superseded document, the valuation of the 
suit for the purposes of jurisdiction was the value of 
the interest created by the operative document ; and 
that the District Munsif had jurisdiction to entertain 
tho suit. RAXIAKIUSHNAIIXIA r. BlIAGAiOIA 

[L L. B., 13 Mad., 56 

66. Ejectment, Suit for — 

Market value of tenant-right — Where a landlord 
claims to eject a tenant, he claims to recover the tenant- 
rights in the holding, and the stamp duty chargeable 
on the plaint should be determined with reference to 
tho market valuo of that right only. Ajoodhya 
Chowbhy e. Daibee- Sixchi . 3 Agra, Her., 5 

67. Suit to contest 

claim of occupancy raiyat — Court Fees Act, 1S70, 
s. 7, cl. 11, and sch. II, cl. 5 . — Iu a suit to eject a 
defendant as being a tenant at will, the Court-fee . 
upou the plaint or memorandum of appeal is 8 annas 
under sch. II, cl. 5, of Act VII of 1870. Cl. 11 (d) 
of s. 7 of-that Act applies only to suits brought by a 
tenant to dispute tho validity of his landlord’s notice 
to quit. Kurjahan c. Marfan Mvsmtn. 

[11 C. L. B., 91 

68. Court Fees Act 

( VII of 1870), s. 7, para. 5 — Suits Valuation Act 
( VII of 1887), s. R— Jurisdiction — Suit to eject a 
tenant at fixed rates . — A suit to eject a tenant at 
fixed rates is a suit for the possession of land within 
tho meaning of para. 5, s. 7 of the Court Tees Act, 
1870, aud tho valuation of such suit for the purposes- 
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VALUATION OF SUIT— coa/tnaed 
1 *U1TS— ee»l nuei 

of Court f e$ and of jur sd ct on ti lb# value of lb# 
mb] ct matt r 1 th sn t that Is to saj of tl e 
tenant n ht not of the land itself nor of n erely 
one y Ur’s ent Kan Ku Taw a»i r Gibsavdax 
Bbaoat I. L H , 15 AIL, 63 


69 'a t to lore a 

lea i to let ande and 5* Id a?» trefteJ iy leiieee 
demo! lied — So t for poixeii on of land anid me 
l t on of So Id eye ere ted thereon— Court Feet 
Act— Bengal Cit l Covrte A t it 20 22 — Crrta n 
ro-shar rs of a \ Uago meil to hare a lease of ter a o 
land the JO nt nnd ded prop rty of Ilia CO (harm 
which the other co-sharer* had granted, set at !r 
and to have tl o bu Iding erected on (neb land by the 
lesser* demol shed on the ground that tncli 1 ate had 
been granted w tbont tb r com nt Tl ry aloed th# 
r 1 ef bought at II 00 The value of the bn ldingi 
ofwb chib y to (.1 1 1 m 1 ton wailtt 00 I! sued 
A cla m ng «f m »i posses i on of certa n laud and to 
ha e ta n I u 1 gs ted th r on by tl e defen 
dan d n ol shod lie d a tl efereuee tn the above 
mento due that tt ma n„ their value for 
the purpo • of th C 1 1 • Act, IS 0 or of the 
lie ga C 1 Co tt« Act 1871 th# aln# of th# 
bu id ngt wh eh m gbt ha « to he demolished ihonld 
not be taken tn account Jooal hisnoa r Talk 
^ison, IilKDESHKl CllAVJBKt e Al-IDU 

[X. L. B., 4 AIL, 320 


70 - 


- Emolument!! attached to 


Suit for Cou t Feet Act J#70 . , 
cf« 2 i Cla mt for fn ure e nolumtnte—Jur ed c- 
t on—hladrae C nl Conrle Act 1V3 t 12 -Tor 
t on of cla m it ruck out and pi a nt returned for vre 
tentat on to nftr or Court— lan in t fled n th# 
l-ourt of a bu o dinate Jud e the pla ntiff prayed 
uter a A for a decree for th# payment annually 
of the emolument* attached to a certain oBco or 
their value at a rata stated u the plaint. Thu 
port on of the clam he lined under el 2 of a. 7 of 
j P * C J Act at t u t raes the amount of the 
thns.tf?^ foro ?*y “ The value of the claim 
““*4 the p euniary lun t of tho 
VVj } ?“ f* ttjDistr Ctilnnnf The Subordinate 
Judge held that tb s portlou of the claim was not 
act enable Dssmnch as the r ght to the emolument# 
ji'JSf ,, , np ? n to be rendered, and 

52 W “f'/ 1 2 of ‘ 7 of the Court Fc« Act, 
O «“» mm payable Wiodieally and 




Twesent.v tboulil be returned to be 

vuTitt to v* propet Conrt Ueli «“t this order 
"■might. KBisnaix r BETtYiaiii 

[LL.B. 3 Mad. 384 


mi 2fnoj7 £S’i*7 




VALUATION OF 80IT— «■■/•««<* 

1 SUITS— eo»< nuei 

the Court Pees Act (Til of 18‘0) Tirnit Hill 
AmiTL* o Goran V asvdb® Thosab 

[LL.E, 17 Bom., 41 

72. Inetolment-bond, Balt on. 

—Tie stamp on a plaint on an uutalm nt w»4 
should be caUmated not on the amount of the whole 
ho d, but on th# amo jut claimed In th# suit Scttg 
Bbavia Dosm r Jau«*nrPDr Kn*» 

[1W U , S. C C Ret, 13 

73 „ Khotl estate, Suit for » 


covary of-Jrf XXVI of 1W «* * * 

./ I -U.U tut * 1!";'*“ 

is an tl in pay ng revenue to Govrniment upon 
wh eh an asawsmeut li Umjoranly settled, andtwt 
a suit for it# recovery should be assessed ateKM 
t mes th# snuusl ass tumult under Act A\>i 
18C7 Kh. B art. 11 o « (#) *p Rule I fa »“ 
Bombay 1 re. deucy Ex pasts 
0 or At. Gorau UtVALKAB 4 Bom , A- u, 


Land. Suit for — Conrt Feel 

Jet (VII of 1S-OJ • 7 art 5 


74 - 




f #7-7/ c7 of. a t.for Uni in - 

— TalnHdaVejumma— Bern II our-Ter » 
Aaxabuai JJ — fie prov so to art 5 cf a 7 
Court Pec* Act (VII ot 18-01 was clearly mteiuW to 
prov de standard of valuation in th# BonAjr 
Pres dency not only for the compar* j .» 

caa « of laud forming part but col a (hflo {* „ 

an csUto paying r venue to Government bntior »» 
cases of .bts for land Tho theory tang »*» •“ 
land is primarily Lable to be rated or “““ ^ 

public reve ne,any anm not lev ed according 
appraisement mad# in order to show tt# P P* 
amount of the land tat may b« regarde 
rem .sion In lb# cam nf a tdnU.dariTiB.ge.lM 
propr tor of which lisd, nnder a sctUemeut w- £ 
Government for a per od of twenty two veart, afcrtsn 
to pay a fiic.l annual yumnia, or tump 
mini ms nd ot the fuU surr cf assessment m “ 
whole v Usge —Held by a msjor ty «f 
Bench that the difference in amount 
jumm* and th# full survey assessment was* 
and ther fore a sn t for possesion of Lo^ ^ 1 ^ 
village was to be valued according to cl. t^J 
prov so to art 5 of a 7 of the Court ^ ec * -..{as 
18 0) Per Bibdwood J -The rcniu w 
plated by ch (S) of the pnw *> “ ^nbnDt 

remiss on and not a mere iliff venee i 
between th* actual assessment P*yj bl ® *,i.use» of 1 
snd the sur ey asKssmenL The. G>f“ “ 


easment psysui* u) * — - . 

snd the sur ey assessment. The £ 

the proviso seem to apply only ’ L^^aumolJ J 

been subjected to a survey settlement *• tjonibaJ 
naderstood and legally pro* ded for . ^,1, 

Presidency i the first clause be ng *PP* « tie 

sctUed for a per od not exceeding thirty 
second to lands settled few a longer 
manently and the third to mam lands o been 
whole or a part of the ro ever assessment 
expressly rem tied. The talulhdars are bn t 

They are l»n 11. olden liable to pay a -npliesble 
not under a survey settlement, snen a* 
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VALUATION OP SUIT — continued. 

1. SUITS — continued. 

to lands for which provision seems to have been 
specially made iu the proviso to art. 5 of s. 7 of the 
Court Fees Act Xo part of the proviso therefore 
applies to a suit for the possession of lands iu a 
taluklulari village. Such a suit should he valued 
according to cl. (d) of art. 5 of s. 7 of the Court Fees 
Act. Ais. Chela r. Ogh.vdiuut Thakeiwi 

[IL.B.,11 Bom., 511 

Bavaji 3Ioha>'ji v. Pr.vj Ann.ii IIixtmnAi 

[L L. 3L, 11 Bom., 550 note 

75. — Court Fees Act 

(Y1I of 1S70J, s. 7, cl. 5 (c), ( e) — Faramla in 
Malabar, Valuation of suit fot — Suit far garden 
land or land paging no revenue. — Ou its appearing 
thus a piramba iu Malabar is not subject to land-tax, 
but that a tax is levied on trees of certain kinds 
which may grow on it, — Held that a paramba must 
ho regarded for the purposes of the Court Fees Act 
as a garden or as land which pays no revenue, accord- 
ing to the circumstances of each case. Auhatiiodak 
Moedix c. PrsLAiniATU Mauaiiy 

[I. L. a, 12 Mad., 301 

70. Manager, Suit to remove — 

Court Fees Act, 1870, s. 7 — .Suit to eject trustee — 
Jurisdiction— Specific Relief Act, s. -12. — By an 
agreement between 5 and 21, members of the same 
Hindu family, it was arranged that certain immove- 
able property dedicated to charitable uses by the 
family should be managed by 21, subject to the 
supervision of S, and that -If should render accounts 
to S and observe certain other conditions, tj sued 
21 in the Court of the District Muusif, and prayed 
for a decree for the removal of Jf as manager and 
for the appointing of himself as manager of the 
property. 21 objected that the Court had no ju- 
risdiction, because the property exceeded in value the 
pecuniary limits of the jurisdiction of the District 
Munsif’s Court as fixed by s. 12 of the Madras Civil 
Courts Act, 1873. Held that S was not entitled to 
sue for the removal of 21 without praying for his 
ejectment from the property, and that, as the property 
exceeded in value R2,oj0, the District Muusif had no 
jurisdiction. Sovaciiala c. MA5IKA 

[L L. B., 8 Mad., 516 

77- — — —K a r n a v an of 

Malabar tar lead — Madras Civil Courts Act, 1873, 
s. 13. — For the purpose of jurisdiction, a suit ,to 
remove the karnavau of a Malabar tarwad is not a suit 
for the recovery of the tarwad properties managed by 
the karnavau and to be valued as such, but a suit 
which asks for a relief that is incapable of Valuation. 
Nabayj oti Chieahal Kevin Rastas r. KabASJOU 
ClIIRAKAI. PuTTAZATinJ Kusinrsxi Naacbiab 

[I. L. R., 4 Mad., 314 

78. — — Suit for removal 

of karnavau — Court Fees Act, 1S70, sch. II, art. 17, 
cl. 6 . — A suit for the removal of a karnavau of a 
Malabar tarwad on the ground of misfeasance is 
incapable of valuation oud falls under s. 6, art. 17, 
sch. II of the Court Fees Act, 1870. Govetdas 
Bambiap. t>. Kjushsas Baubiab 

[L L. E., 4 Mad., 140 


VALUATION 03? SUIT — continued. 

1. SDITS — continued. 

79. : -Act IX of 1S63 

— Suit to remove managers of endowment from office 
— Court Fees Act, 1870, sch. II, art. 17. — In a suit 
under Act XX of 1SC3 to remove the managers of an 
endowment from office, the subject-matter was held to 
be one which did not admit of valuation, and the 
Court-fee payable on its institution was the fixed 
fee of 1110. Veeeasahi Pilt.ay v. Chottappa 
Mudaliab . . I. L. B., 11 Mud., 149 note 

See SncnvA3A r. Vexeata 

[I. L. R., II Mad., 148 

80. Madras Civil 

Courts Act, s. 12 — Court Fees Act, sch. II, art. 17, 
s. 6 — Sait to remove a karnavau — Valuation for 
jurisdiction. — Although, for the purposes of the 
Court Fees Act, a suit to remove the karnavan of a 
Malabar tarwad is incapable of valuation and subject 
to the fee prescribed by s. 6, art. 17 of sch. II of that 
Act, y it, for the purposes of determining juris- 
diction under s. 12 of the Civil Courts Act, the right 
of management, which is the subject-matter of the 
suit, must be valued. If the value is estimated 
loud fide by the plaintiff, the Court should adopt it. 
Kiiisiixa r. Baaias . I. L. R., 11 Mad., 266 

81. -» Suit to remove a 

karnavan for mismanagement as de facto karnavan 
— Madras Civil Courts Act ( III of 1873), s. 13 . — 
In a suit brought to remove the karnavan of a 
Malabar tarwad from office on tbe grounds of mis- 
management of tarwad property, to the extent of more 
than 112,500, brought in the Court of a District 
Munsif,—- Held that for the purpose of jurisdiction 
the suit was not one for the recovery of tarwad 
properties, nor to be valued as snch, but it was a suit 
for relief that was incapable of valuation, and there- 
fore was within the jurisdiction of the District 
Munsif. Ivunuan r. Saxkaba 

[L L. R., 14 Mad., 78 

82. — Mesne profits. Suit for— 

Denial of plaintiff’s title. — In a suit for wasilat, 
the stamp on the plaint will be sufficient if it cover 
the amount claimed for wasilat, notwithstanding the 
defendant may deny the title of the plaintiff to the 
laud. Habib Buxsti o. Wise 

[Marsh., 165: 1 Ind. Jui\, O. S., 103 
1 Hay, 370 

83. — ■ Suit for posses- 

sion and mesne profits. — Where a suit for mesne > 
profits is united with one for possession, no separate 
stamp-fee is necessary in respect of mesne profits. 
Syebpn v. Ain aii Ahhbd . W. R., 1884, 327 

84. Mortgage— Court Fees Act 

( VII of 1S70), s. 7, cl. 19 — Suit by the mortgagee 
against the heir of the mortgagor for recovery of 
the mortgage debt by sale of mortgaged and other 
property — Suit for money. — A suit instituted by tbe 
mortgagee against the heir of the original mortgagor, 
to have the mortgage-debt paid by sale not exclu- 
sively of the mortgaged property, but also of all 
the other property in the hands of such heir liable 
for the debts of the original mortgagor, is virtually 
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■P-AT.TTATIQV OF SOIT-coaf UM'd 
1 ^tilTa — r®*/i»*ed 

a u t for mo tr a l «h u 3 be ralne 1 no at tie 
principal d* t I t tV t ri> amount includ tg 
ictcrirt. Kaimwatu BaILAL r OiiMWO A *1 
MSIIVA- Jos hi ILR 13 Bom, 690 

85 Court Ties A t 

(Til of 1 ~ tit 5 aui !> t wpaiai I 

nortitn fo re o • n of mortgag'd pro pert* — 
CL J * of the Court I«l Act, irpl e» not only 
to *3 t» for r J mpt on of mortgaged pr p rliei Lot 
to A 1 in tl ig» u»t tbe inor 1 *» ee for the rtcov ry of 
the nior m„-d pnpert *. no l wbiteier may be 
the actual amount due to tile mot! » tr the <nrt 
fee will away. he njun the amount appearin In the 
hold. hOiAMAS NUk.n r \0E*A* CoCCZLl 

lie W N,07O 
83 Partition, Sait for A toJmt 

Ctrl Court* A I t 12 -Jar ,i rt on- u )tel 
mo.lrr of tu ' lull » fo. p» l ion the nine of 
the property f w) u-h the pli nt ft cli si a ibarc 
and not he alne t the .bar eli mol d term nn 
the ju «»• etio of th (oirt u I r » 1> of the 
Madras t C. orti Act, Is t \ rmuiiit r 
Scmuuash I. L. 11, 8 Mud, 235 

Sa t for part 


i TrAIAJATIO** OF BOIT-eostui^ 

1 SLlTS-<-oa/...e<f } 

g]_ — Utantj fir 

Calculation f— it aril l rota* at yreperfj -The 
o-uinary role for .««. o the b ana, fee 
to the market ralae of the J reperty to aait 1* cot 
a r; 1 ca le to a iu s fur ratul on and the Cmrt a 
I (s*U caao OJ ht to 6l he amouot of WW ift 
Generally ipcakin, the ralue of the in tlithcddlir 
<nrc tx t* en the ralue after part lion of the p-u« 
t !Fi »1 .re which Le r qu ret lobe prt t.ooei tii 
the i»lue f the a»ioe .lure not part tloned. Kunt 
Cur\i>E» Mines * Ajsatu Naih Dss 

[13 C U B, 353 


- St if ti ‘ 


of lath accord ng to ntaUulti ■ 
owner of * lle„e Ian i. aued m I Sol to hare them 
dindrd among the » ilia. era *«iro.n< toa raatoB 
fLat o-a rred in IHj that at the up ration of true 
t» Ire < rare the landa aLould be raLatri*otfd by ^ 
alter „ ll e cCM-wnrn, and to hare two of the ahVM 
d 1 rend to h in aa one of anrh ro-o« era. In 15®* 

another ro^wn r 1 ad in a an t to wl ch acme oclj 

of the preaent def « Lull were parti « 




•hare Bah 1 st Gaixsh e 


certain laud. the an t aboatd be retard 
of the ralae of the whete cute I ad talk a r 
Snlratnamft I L & 8 V J, 21 fo lowed 

Nigahxa e «c*iu I. Ij.IL, 11 Mad, 107 

88* ~ — Court Fin Jet 

(Vll of Ji OJ *• t ] * part t on and for point* 
non of Aart —The stamp oa a ia« for pa>t U 4t and 
poueuioa of th* plimtiTi .hart of oirt fam ly pro- 
lyty moat he aa at talon m one on the nine of the 
iH e NASA Chiutixos 
[L L. R, 18 Bom, 209 

t on of Jan If propertg—faln -,1 an f / < porMtt 
c/jaryd ef °n-~Ca*rl Ftet Jet (Til of IK~ 0 ) 
t 7 cl (irj (bj — Si It F alnil ,• J, rjj 
1 S* 7 ) i 8 —In a in t by a m mber of a jo at Hindu 
family praying for a pwruuoa of the faonly property 

SVJi , . ! '. rt ? e pnrpo*reof jorudic ion u 

the amount at wh eh the pla ntdl ,uGe* hi. .hare 
Vim UOCSDA3 c KraaaATjin Goujdjx 

[LL.R,20 Mad ,2 3 0 


decree 1 r the pcnm-mal *L«m nt of the landaj 
and in 1853 anch decree wbwh rleariy 
for esc 'rti.no eat, 1 «>*“»« “8 d ‘X ^ 11 • '*«£*’ T** 

“f on appeal Utld that the pi. Mill n««l f 

■oat tot on fee oa the ig^ifrate amount of the »»bi 
of all the aharere m the t liege, and that iha ^9 
on the lUintnetdoclr he proport wsoed loth* 
of the prep«ty actually .nr J to % 

NataskaV c ^peba Lac Satsasa 
• ** uioa BaC -hLwL, 


00 


f: i;"j i «a> , 

® <* unit Judge— Paluat on of a mil for nail 
—la a >3 it for parttion-of eerUin pmocrtT the 

“i' u b W 

"J „ Plaintiff rained hi. .bare at P 2^0 

and paid Conrt ten on thia amount. The IQ , „ 

B oO ao that tha »nd oa ht to bar* been 
Court of the ncond tU,, - - 

lion HUAI o. if ak to AS 


Jnntiieltt— 

Sufjictmoller aft. I -Jr 1 11 ? e/ihfiiM ,S*~ 
IVhat pr «d/oc t ditenmnri the “V* 

a C urt it the claim, or rob]ect-ma,ter of tne c 
a* climated br the plain till and the 
hating Citeu the jnntfbetion the jnnadictusi 
cent onra whatercr th* erent of lb* * aL n 'X 
thill* to notwithstanding a lend fid • ‘"“'i 
climate made by the plaint ff but P“*°. . 

not ouit the Court of ill JuruJ etion br “abnd 
warrsoU le additmn. to the claim which .canw* 
•uatainrd, and wh ch there l* no reaamaU r« 4 
for espccting to anatain The » a bjrct-ma _ 
claim w thin the mean ng of a J of ^ ^ 
of 18C3 u the apecific thin„ to- gU br the P» 

In a partition suit, where the plaintiff 1 *« 
div non and eeparate pocaaion “f b-a ^ 
property it 1* the abate .o claimed * i “ 0 f the 
jeet mattyr of the claim, and cot the wholel h 
joint property which la eonpLt to be di« ided. 
arasBRAtE*** BAnAiiBHir^ 8Boffl ,3l 

»t Court, Act (XII 


I F From 
of 1 So 7 ) 
1 S~ 0 J 


Vf-'SS'aL'A* JW,$ 

fSSiJ- 


J8S7J.I* 7 6 w*dil— Jari«f.cf “f- ' ** won* 
purpote, of — For porpoac of jnna^ct" “J XII of 

“ralneof the orumal nt” »ua. * 0I . ^ the 


e, n> part tmn *uiU b 
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V AXitT ATIOTT OE SUVS -continued. 

X. SUITS — continued. 

* ' , - and till-3 13 tlie 

value _o£ the proper ’ 3bould be guided in 

valuation hy which Mitter v. Aunath hath, 

such suits. Kir <f 757. followed. The Court 
Deb, I- L. JR-, S Cn/c., ^ 4 doC3 n ot contem- 
Tces Act (VII of I s '® 1 ’ b ’ ld ass i 2U au arbitrary 
plate that a plamt of the suit, and the 

value to ^.^nit^aluatiou Act (VII of 1887), 
provisions of the , .l-is was not the inten- 
se. 7, 3, and U, iudicatethat tbisw ^ r 

tion of the Legislature. ^ K ^ 17 Cadc> eSO 

irncHA't Lax. A d v a • , 

3UiaI Slnmp in partition 

three of the prop second defendant stated 

as to the other item* > «» J “ 5rcd ope rty of her 

that they "^.^d contended that the plaint waa 

deceased husban . * ^ the object of the suit was 

insufficiently stamp . ^ t - t £ to au d possesion 

to obtain a dcclaratio 0 ifi . had no interest, 

of, propel ties m wluch iffie and 0 „ this 

An issue was raised 0 ftUcwed tUe objection 

issue the Subori uni ^ Q n appeal , — Eeld by 
and rejected ‘ h0 j\- oaBIS , J„ that the plaint was 
. PetHERAU, C.J., and AO re p ie f prayed for 

sufficiently stamped. 1 purposes for the stamp, 

was partition, and for tne | P ^ tllC pburlt , 

the cause of ^'"""belooked at. Mohbspeo 
aud that only, must n (jxSGUld 

Chasdea Gasgum r. A ^ ^ aCfCalc., i62 

« Subject-matter 

partition of sha _in a suit instituted 

property ifby a member of aMaho- 

in the Court ^ o£ the family pro- 

medan family vtdue 0 f the plaintiffs shore 

petty partitioned, nOO aud the value of 

^ found to be ess tb »"j^ 00 %.“eded ttl.OOO. 

the whole fannly prop y ^ « cc “ pute iu the 

E eld that the 6ub ^“i ^o 0 0 f the Bengal Civil 

suit, W ithm Ee — gof^ot ^ ^ _ tbe 
Courts Act (VI of IS! 1 ). tbat.it was m* 

ulaiutiff asked to have partitioned suit 

material that that share wavs atthe date^^ 

a portion of Munsif therefore had junsdic- 

in value ; and that th na tha' V. Subramanya, 

tion to hear the suit . .VgdgM ^ fitter '- 
, J, L . &•» 8 Mad., , 757 . KhoorsJied 

* i^SsSL 

- r . XVAXJ-uyiSISSA ■ vgiue Qf share gn 

diction o/i— hlam s bare p ntc based by bun in 

partition of a one seyeut ^ total value 

an undivided agrahara , ^ oUa - incd a decree. 

.was about El > . ’ »,- r of the suit was the 

EM that the subject-matter 01 » 


VAIlUATIOir Ol? SVTS-co,Uinuod. 

1. SUITS — continued. 

share sued for and not the total value of the agra- 
S! and therefore the suit should have been filed 
hUhe District Munsifs Court, f yd«n«/An'. ^- 
T r 7? R Mad *235, distinguished. RAMiTTA 
“T’ U 'i n 11 E. 13 Mad., 25 

V. SmiEAHAVUDU • A. J-i. XV,, , 

Eadrut Civil 

r,, .1,-1 fEad. Act III of 1S73J, s 12-Taluar 
Zl oftlie^SuiU Valuation Act (VII of 1S87J, 

11 Cuii bn a purchaser at a sale in execution 
tfZi tee fcV partition- Jurisdiction of Eunsif 
ft, udac — The purchaser at a Court- 

2 to of ei-bt pangus out of an estate of 28 V* pangns 
S5 them to the plaintiff. The whole estate was 
I »nrth more than R2.500, but the eight pangns 
, oUi o tbe plaintiff weie worth less than that soin. 
The plaintiff brought this suit 1.1 a Subordinate 

« -SE5 sfSEWfS S s a 

by right ofpurebase to. the whole estate, te partition 
aud possession of his eight paugus. Itwas found that 
the plaintiff was entitled to the eight paugus pur- 
chased by binr as against tbe defendants. Eel 
St tbe value of tbe share sought to bo recovered 

and not tbe entire value of tbe property, should be 
ana no- vu £ tlie sul t for tbe purpose 

of ffitenniniu- jurisdiction, and that the suit was 
withm the pecuniary limits of the jurisdiction of 
Afnnsif * (5) th-it s.nce the disposal of the 
* ■f l not b en' ^judicially affected, tbe suits 
suit bad not P “ applicable, and the decree 

ySTsSSAS’ ». «-«*. 

Ouare — Whether the Subordinate Judge lias not 
conc^rent jurisdiction with a Dutnct JIunsffi 
suhs less than R2.5C0 in value. Zristinasami 
m suits less iu. j/ad., ISS.Aaeaxakas 

V. n.ana!casabai,LL- •> B., 15 Mad., 69 

U. BABATAAAX • . 1. Al. O.., xu six.**.. 


- Suits Valuation 

Act-Act VII of 1357, s. S-Order by Appellate 
Court directing that the plaint be returned-Appeal 

°nE, such order-Amendment of memorandum 

< 3 f appeal--^* P la5ntifl sued iu ^ S° U n ° f the 
District Munsif to recover bis share of farnilv pro- 
perty. The amount of the property exceeded, but 
^ «nv»f- nf the share claimed was within the 
S'SflMV -I tb?“un.dl..i™ of » 
vinnsif who passed a decree for tbe plaintiff. On 
anneal it was^eld that tbe suit was not within the 

-SftSiCSMS c fis « 

Code s 5SS. Tbo petition of appeal having been 
Sowed to be amended in accordance with this rul- 
- Held that the Court of the Muusif had juris- 

Sf&" o a. *tx ',T£S 

. Kascepa Udavas • T. L - E » ^ ■“• aa - * 4j± 

TOO — -Partnerships— Suit for share 

1. u.i-s.u, ra .. «... 
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VALUATION OP SO IT — real « tti 
l c riTi>-»-e&*f *«<f- 

Jet (V II /ISS * « J ‘ T rf *■ 

— In re t* brought for the «v rJ (hart* cf the jHan 1 
Uffi m ci^ 1 ,s r*rtaa*M* * JUr tlie P» Itacr_ ! 
ship had be mcm 4 and .n adjn tmert cf 
acccuLta made lit i Ncssa and Bayitirr, JJ 
Riuns J ini* < C(.) that under tb» pro um-t 
oft. !«»■ cl (/) «-f tE» Owrt r**a A t ^ II 
MS ) and a S of the n.t#\*lcatso3 Act (til el 
ISs ) the an J *n» iropcrlj b on ht in the Mon 
uf» Co-rt L f«»» Irtm 1 aoJ r Ee lood 
Tea eh.od 1 L It 6 B V U fodwed. Dnairi 
Han hxha r BaiGUiin had* 

p. L. E., 22 Calc, 063 
10L — Possession ‘'nit for— • t 

ly gi ( (■ pwrriteie — 1 rcetdan — In a an t for 
josKasicn by an an tan purchaser *b re J lainti? 
0*1014 hi* rial to at a liat hr pud for Use jkofertT 
Jit d that the aluatioo a a* prrad fe foot aeorn t 
and until n att d tr r d nee and be nacl of 
a jn>r*r n airy should be acvtpt d ti comet. If 
the valeatvu wti don ted an rcqairv aboe Jhave 1 
Wo man ltd c er A t XWI of ISo s oo»c 
DBA r Ban Pxoeash rasa 18W B,5 . 

c » I oflrr Jutr 

» 7 ef S Where a an t 
a lieu Lt after a i me for fere- 1 
closs-e la a Ucn obtained the aWa icn ef »c bin. 
in u fa aa the jnntdicOoa of the Court a cot 
ctrotd u c t to he calculated according to the atalt 
laid iWn in tt Court Fee* Art a “ cl 3 ABOUXA I 
Bat Dtsu r s Eaxi Chess Bose 

[1C X. IL, 473 

103. Crl Fr««dtr( 

Cwl lSa9 t 22$ JWidi e ■■ drr—Frtik t a — 
— Juried r'loa For the purpiae of jcrudict n. a 
claim under a 225 of Art VIII f £»9 u , fmb 
nut and net a conjnu* irn of be re t re «L b the 
claim u made «o that where 1 j r av n of a chance 
re the law aa to the mode of a cu^. an a for the 
pu feme of jurisdiction between the date of the on 
final re I and tW cam. the Court the uai < J, 
the ongi *1 suit ceases t Lire jrr- aim 0T(r *j, e 
re c* mat ref the aim. hi Cturt cai.rot try the 
1a.m. SJrrtamsiai Cnmni Germ s 

[L L. B, 4 Math, 220 

104- il.lrs, Crl 

C arte A t (HI of J‘ i) . i\l— \ 

Vtlsrt o »r tier* of alrrifeict— e, i, !tr i 
/ . f-The pimUr reed tube dfeUrrfinj, rto 
a cet.aa.-d 1 ahomedan and to recover t r share of 
Die ixheruar d tue abare e-aux-d Uu )<i than 
8 ^ahdethoyalce f lie *U1* at^e receded 
that amount. 11 , U that the re t was to he valued 
•J lothf .hare and cot wtocdin tothevalne 
- l tbcrefme », .ujj} 

1'jI EnaasaBm 

1. 1* Ih, II MaiL, 140 


VAIiTTATIOIa OP SDIT-ccaAatci 
I SUITS — e<»f autd. 

vain* hi* claim uverdu; to the price auted k the 

hojua ActOFCBA CcOTBHtT r > taHLrtM 

[10 vr K, 207 

S< f/rTfUit* 


108 ■ 


for 


.... and iff Utal t» oft f/f-Wbo» 
rtco err of pcauatK-n {nub tocaoe pnlS * 

Um port on f land and f t » nctUalxa of rLkt 
re rcpec* cf tie rttnamd r j valaata n ahcnld rot 
reclnde the valoe of the latter uh b ia cJy cenu- 
cai and reqn ria • lamp of IA8- *' 
CHCTraaiaBJtji » Ilasvtr " 


25 W 23 


107 Salt for possession and 

nesre profits— Felae tj /l* <-r» wltui-Bn- 
S^l t ir Ervt otto aid Jmn Cl fCcareJ^ 
(Ell cj IS S J * if - la a anti for pct«**.cn a-d 
mease p oflta, tie value cf the oripaal aa- ee t-C 
pnrptae* of a. “1 of Act XII of IS' d p<E^a tJ. 
mmly npon the prepxvty acc,ht to be rrco rrea,i:iii 
alto njvrn the value cr amooct of the pTj£u woe 
a !e UcHUiltOHAX Da* e sans Cgi^oi± Eor 
lLL.a,17Cala,704 

103. - Coarf Tot ± 

mi of lb OJ, n. cod U-Xtnt pro/ * /«* 
fie a it tot mofiou Clo n at fe-A- If» / ** 
Clc, of C«e l ErUtiuro fJH V1H ef ISS. 

S a 0 l (f) oodt-mofUtCoJecfC 

etc or. (Jet Ml The f^retiA J> ta 

plau.1 1 rayed for orace pretta only from the re«- 
tntioa of Li* reit till the pit pat J moscvtwn *“ 
ramrod to Um and the decree »*ard«4 
profit* and uirveted that thev aLonUhe vkt 
re exeenUoa. After the property waa mtorodtotu 
plaintiff be applied re ticenticn of the dVW W 
have the anwanl cf mesne profit* <- tarnmey 
Wing dome a qo ttxo aroee a* tn wUlher the pJ-»- 
tiff coaid proceed to further .rente hr* •J '™ ' 
oot lajing the Court-fee oa tie amoact W 4 , 

re ci cntioa. 11, d that no Court fee ™ 

v.llcf the Ciort Fv a Art ft II of J «IF"* 

to a Claim fer m ree proau fer which an »»»“* 
can he and lire been claimed by the r-*“‘ 
mpert of which acme fee taa b«a actnai^v paw- 

iu»™,i 15 B „„. u» 

n 

Pre-emption Butt 


of the whole Us-t, and ihe u 
tie^uctwmcI.Dmt. I 

105 


na ratereef . , * t /*f’»**n 

otef at dt efeet, — |a • 
! * ?“ cf .\ ^e fanned ided estate 

bT w kcb the .stale had 
ten iHcgaBj airanurf. plutt_l u m Wnd to 


of the redder jumnra. AWED SeSoI 

'““pb.i. 11. i P .i» u» n-s- 3 "" 

MrSBOo 'jiGH V Tot AS £is»h ^ w 
aieeyef C «f C«irfe Ml O I<f ^ O ^ ^ ^ 
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1. SUITS — continued. 

v**, *? gPiSltSZ 

TvfAtJ s “» ill a. is cm*., 255 

___ Court Fees Act 

rVlioflS70),ss-5and7,eU. ( 5 j and (6J—Suitfor 
preemption if separate plots of land not Je»W « 
^fractional share of a revenue-paying unit.- Held 
•l, . . f or pre-emption m respect of separate 

Ss of didU constitute any defla te 

fraction of a distinct rovenue-paying area and aero 
no 1 tliemsclves separately assessed to revenue, t e 
Court- fee should b; paid on the market value of the 
suit, aud not, as is the caso where the suit 
is fo- a defluito fractional share, on five times the 
Government revenue. Repsbescb undbb the 
Coubt Pees Act, 1S70, s. ^ ^ w MU 493 

- 1 -iQ __ Redemption, Suit for— Value 

for purpose of jurisdiction.-^ purchaser of the 
"equity of redemption of certain land sued to redeem 
the same He made the mortgagor aud vendor of the 
imd Tproformd defendant. Held that the value 
J ,,, ; ,,,i,ir e t.matter of the suit was not the market 
valueof the land, bat the amount of the mortgage 
money. Eon Ain Sisou c. 5 A1Lj 332 


Madras Civil 


„ ,s 12 and 14— Value of improve 

C ,Z:-Fcr Sam (T ubskb. C.J., and Muttu- 
„ , dissenting) —Where an instrument 
of moS^es uofexpr^ly secure the amount to 
bo Allowed for improvements on rcdempt.ou of the 
mortoa-e, tho value of the improvements is not to he 
calculated in ascertaining the •• value of the subject- 
matter of the suit” for the purposes of im^dic 
3 v , 0 f the Madras Civil Courts Act. 
% 011 Tubnbb C.J. (Mu ttubami Axxak, J., concur- 
? er . _^p iV tll ’ e custom of Malabar, a condition is at- 
tached to all kauom demises that tho mortgagor 
shall pav the value of improvements made by the 
mnrt-a-ee during the term of the demise before he 
in redeem, aud the repayment of the sums spent m 
improvements is thus secured by tho mortgage m 
the same manner as the repayment of the principal 
advanced, and must he calculated m determining he 
value of the suhject-matter of the suit for the 
purpo^cf jurisdiction. _ Zamob^o* 

I. L. R., 5 Mad., 237 note 


ANONSMOCS 

114. 


— - Jurisdiction of 

ifutTiC— Tho integrity of a joint usufructuary 
- u ”„y ' having beeu broken in consequence of 
thelnoii^agec lining purchased the right of several 
* mortgagors, one of the mortgagors sued m 
theAIuusif s’ Court to recover his share of tbe morfc- 
t “ t a ^ruuertv alleging that the mortgage had been 
1 Tho value of the mortgagee’s right Jim 
redeemed. <j or R1.000. Tho mortgageo set up 

such share , su ; t that a bond, under which 

as a,dcie 0C0 wa3 <j uc had been tacked to 

th 5 e“agt -d ’It, until such sum had been 

TOP. V 


VALUATION OF SUIT— continued. 

1. SUITS — continued. 

satisfied, the plaintiff could not recover possession of 
his share. Held on the question whether the Muusif 
had jurisdiction that tho value of tho subject-matter 
of the suit was the value of the mortgagee’s nght 
qua the plaintiff’s share; and as the value of such 
ri"lit did not exceed R1,0C0 even if it were held 
that the mortgaged property was further incumbered 
with such bond, such suit was cognizable m the 
Munsif’s Court. The principle laid down m Gobindr 
Singh V. Eallu, I. L. B.,2 All-, 778, followed 
Bauadub v. Hawaii Jan I. L. R., 3 AIL, 822 
hh 5 . — — — Joint mortgage 

—Jurisdiction— Court-fee— Valuation of suit — 

« Subject-matter in dispute”— Act Vllof 1870, s. 7, 
,, rt . ( ix )—Act VI of 1S71, s. 30- Statute, Con- 
struction of. — A deed of mortgage was executed 
by P, T, and S for R l,000. A, tbe purchaser of the 
share of 8, brought a suit for recovery of possession 
of one-third of the mortgaged property against the 
mort'-a'-ces who had purchased the shares of P aud 
T, the other mortgagors. Held by the Full Bench 
with reference to s. 7, art. (ix), of the Court Fees 
Act (VII of 1S70), that the defendants-mortgagees 
havin'- bought up the equity of redemption of two 
of th° mortgagors, and pro tanfo extinguished their 
mort<m"e-debfc~ and so by their own act empowered 
tho plamtiif to sue for redemption of one-third of 
the property, the principal money now secured as 
between them and tho plaintiff must now be regarded 
as one-third of ■ the original mortgage amount,— 
'namely, ftl, 333-5-4, - more particularly as fiscal 
enactments should, as far as possible, be construed 
in favour of tbe subject. Ballcrishna Hhondo v. 
Vagtekar, I. L. Jf„ 6 Bom., 324, referred to. Held 
also, with reference to the terms of s. 2 ■ of the 
Bengal Civil Courts Act (VI of 1871), that the 
“ subject-matter in dispute ” iu suits of this kind was 
the amount of the mortgage-debt and the mortgagee’s 
rights which were sought to be paid off ;_that from the 
terms of the plaint itvvas obvious that in the present 
case the subject-matter in dispute was HI, 333-5-4, 
the oue-third of the original mortgage sum of 
R 4,000 ; and that it was therefore beyond the 
limits of the Munsif’s pecuniary jurisdiction. Per 
SlAHHOOD, J.— 1 1 is a rule of construction that, while 
iu cases of taxation everything must be strictly con- 
strued in favour of tbe subject, iu questions of juris- 
diction the presumption is in favour of giv ing juris- 
diction to the highest Court. Observations by Mah- 
jiood, J., as to tbe subject-matter of suits for the 
redemption of mortgages, and tho mode in which the 
value of such subject-matter should be calculated for 
purposes of jurisdiction. A3£A2rAT Begaji v. 
B u a jan Lap . . I. L. R., 8 All., 438 

ppg_ Usufruotuary 

mortgage — Overvaluation of suit , Effect of Juris- 
diction— The mere fact that a suit has been over- 
valued does not deprive the Court in which it is 
brought of jurisdiction, if the overvaluation waB hand 
fide and had not tho effect of altering the appellate 
jurisdiction, that is to say, did not cause the appeal 
from the judgment of the Court of first instance to 
lie to a different Court from that to which it would 
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VALUATION OP BtnT-««/.»W | 

1 SUIT^ eootu.rl 

bare Iain b»J the iu ( been loi l il*J !n * Court bar I 
mjr » more ! itrd juradictUm Uui'OSO LiU. 1 
Gomm 


123. 


H7 — — Sol to redrew 

mortgoord tanA **»»«-• U f 1 

— T!ie itamp doty payable uudrt s cb. H of Atl X of 
1SG2. on » noil to redfiin mortgaged land paying 
revenue to Go mmml »h oil lie calculated r a t he 
jam I r winch tl e Uml l« m ortga.rd and not oa lli» 
market value of each land. NiJIUll ScMrtWI | y.»e~ 
Mtc r BiUJi V muL B Bom, A C,1M tulftti 

118. t *» tanom 

kolirr ey.'art Jra-i o-J toM trt of rr>-c *«*»"•> 
p 0 i, tuio *. — » »uit brought by a kanotn li birr 
apdnit the jenmi and the holder* • f a prior kanom in 
poaeoMion to mover pou- a* on of the land* m»y be 
properly trial rd. for the |4rpoi*ef jurudirtura aia 
suit lor land nlth ugli it r aulta tn a decree for 
rolcmptou an I f r gaid-d a« a redemption rat, 
would ha < ogniuM by a Court < f tobordisate < aria* 
diction. Uuitur Pa*awrawa«a* 

[LLB,e Mad, 140 

119 CWI /Vet Art . 

(VII rf vroj - Dtkla* Re .// ' 

Jet (XV l! of U,79) Ck II - The valuation c f 
a amt f r redimpti n for pnrp «» of yuriadictton la 
the amount rema ning dud n the mart age sTtlaun<4 
on it by the m irteagve It i* that am ant aod the 
n^ht connected with it ahich il the umal aubjict of 
Contention la a im-rtgtge-au t. Per IU&dwooo J 
— The rule* laid djwn in the Court Tec* Art (1 11 
of 1S70) are m t to be taken at nrcvMarily a guide In 
determining the value of the aubjert-maUer of a aait 
for pnrpwi of juntdiction Rcrraaao hum 
cna»D r Bai.taxt hmiir 

[L L la, 11 Bern, COI 

120. ™ ’Vila* Aon 

e.lturutP Pel, >f Art (XVII ,flS7P> Ck It, , $ 

— Appro}— Jmmdft oa In a redemption init tha 
valuation of the rubjwt-ma t r does not depend oa 
the value of the mortgaged property \\ here the 
mortgage itself » droird and th# mortgage* dora 
not my what he cl* mt in rr.pect of the mortgage- 
dabti the amount found to be remaining due oa the 
mortgage if any amount wat due at the date of the 
unit would rtprwcnUhe true ruination of the aubject- 
matter if th* suit Cepetnai flrmrlaaJ v Bat 
W >««*■• / L R, It Bom, 59’ followed. 

The plaintiff i, who were agnenltuii.Va.aued to ndrem 
eojtain land. alleging that they had Wo mortgaged 
to the defendant** father for It 50. and that the debt 
had been natiaBed out of the rent and proft* of the 
mortgaged property The defendant* denied the 
aReged mortgage Th* Subordinate Judge f und 
V ” ™rtK“be wa* proved. and the tnortgazr- 

**?" *** out of «*• iSSto 

of the property diaputo He therefore 
decree awarding pcsKam n to the plaintiff a. Again* 
d ««« ‘h" drteudaut appealed. Th* Dutrict 
Court found that tha mortgage wa* not eatahlithed 
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an! reversed th* dw* ot th* Sabonl -*t« JsLfc 
/W«f on aerood appeal that do m (*»*•»*• l “* 

Uiatnct Court from lb* deei ’ * '* " 

' ' .*. A* th* ‘•ubordinate e»“<r »““■*“ '.V j 
_ remained dor on lb* oxartgVgr. und a* 

-IW>J 1.1... v« Ilisa 11; 

waa eoverntd Iv th* proiiaiona of Ck. II of the 
D Vkan AgricultnnaU* Heh.f Act (XVII of laJS 1 - 
ixliTi *ix lUrtJl * ^A»D * IX J io J'i l i t w Vi, 
[L L. R-, 13 Eo=J, *39 

12L 


Cuuku 1 atinai t IHatnrt court trom in* xo** 1 •“ 'VT.~7 

fl L It. 5 Calm, 183 ' JoC*- A* th* '-abordmut* Judg* found that 
L 4 C L. B, 417 v.rr.*5r.*,l dor oa lb* wortAce. und i» < 


_ __ __ _____ .... ... m-fl 

of morljoj, " 


Wuro'f «./-!« U*r t n'pon U W 
■ her* the uuia doe ufen th* uat.ag* u uukooum 

■hat dat mine* th* value of th* aabject-mutlcr U 
the wit it th* amount ot the n»rtg*r» <"> n*ua 
cenntcud *ith which *r* lh* <>« 

c “«°“ ViI "p.Sl4Cw 

— Coart Tut Ml 

7-A.i ‘/or nJ.mptio, of 


(rjIi/ISTOJ., 7—kmt 4 forrtAtmpt<o» ai *•»* 
„,./_In a anil for th* trde mp* i-.n of * kare^tM 
hiitilntjoa f'W mail be eompaUd oa tin tauemd*- 1 

r^sssr “r "sssS 

103 — — Court Tut Mt 

(I'll *flST0}.,t.7 (\t) «ud 

•ya.arf mortfoju »« ?»•"••• f-Arrtorr c f” 
corr.aa Mfa.U It MlorUl from 
omoa.t-U a rtdtmpUoo »vut againat * » 

la toa^am. when th* mortgagee ha. ^ 
which ha. been at.puUted to, uttA 0* 
for an account In taking which th* mitun of rt 
abould be deducted from th* morUag* *“*““•’7"^, 
that th* eourt-fe* ah wld bacon puled aj<o~»"« >_ 
principal aum caprcaaed to U *.<ured by th* ^ 

W*- 

jo, Suit to re/*** 

mortctlt toJ for r,»i—}loiro, C*«f Court* de» 

(u.tr j* hi of is-ifi »■ 

a Malabar tarwad. having th* icnm 
land and hoi Ung the oralma n r ht 10 a ccrt*« P* 
drvaaotn to which other land brloaged itmiKJ 
of loth dv«npl»o O- lh * defeat* 


r land uriongo. - . 

1 Unun to th* drfca'»“ w 

tarwad. and auUeqnenlly eiecnted to the pi**- 

SSESTiMiAr-LiK-il n.J wd |W«rt 

to Mil to him th* jenm HU* to th. 

la d loaault brought by the plaintiff , 

th* taaom and to recover arreara ot renv 

that for the porpoar* of deUrndaiag »he iuruXcMi 

of th* C ourt of appeal, th. '»'■** ft 

matter of the au.t wu* th* *• ’Jw “ » 

‘"J*** •' K “?£ bL“ h*d- 33 


right*. Suit for— Harm* Co.ef. Act IS"** 
Apptal -The provlao in a. 49 of th* Bbito C » 
Act .mount* to an expr.u d«Wkin tW 
condition precedent to the r p lit o f » f PTJa™!, w an 
corder’a Court that th* aait ahall be one which 
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1. SUITS — concluded. 

amount or value capable o£ bciug estimated iu mouoy, 
and that that amount or value must fall within 
certain specified limits. A suit for tbe restitution 
of conjugal rights is incapable of being valued, and 
uo uppe.u therefore in such a suit will lie under the 
Burma Courts Act from a decision of the Recorder of 
Rangoon. Got am Bahamas r. Fatima Buu 

[L L. R., 13 Calc., 232 

120. A suit for resti- 

tution of conjugal rights is not ouo to which any 
special money value can be attached for the purposes 
of jurisdiction. Golan Rahman v. Fatima Bibi, 
I. L. H., Id Calc., 233, followed. Mowla New a?. 
r. riAJiDUMtissA Bdii . L L. R., IS Calc., 378 

127. Sale, Suit to sot aside— 

Sale in execution oj decree— Value of property 
sold. — In a suit to set aside an auction sale, the 
plaint must be stamped u3 if the suit were for tho 
recovery of the property. DhaI'c CTiowmiby c. 
1 3 ii as Ciiusdeii Das . . 8 C. L. E., 231 

12S. Share of laud. Suit for — 

Suit relating to land — RentaljoJ share. — In valu- 
ing a suit relating to a share of land, tho rental of 
the share is to be the criterion of tho stamp. Rah 
BbksU TiUKooit r. Ajooduya Lae 

[2 W. R„ Mis., 45 

129. Waste lands, Suit for — Ret 

XXIII of 1SG3 (Waste Lands), s. o, Sint under. 
— In a suit under s. 5, Act XX11I of 1863, by a 
claimant to wuste laud proposed to be sold or other- 
wise dealt with on account of Government, or by an 
objection to the sale or other disposition of such land, 
the plaint must be on a stamp of R10O. Ghees u 
Cuundke Roy u. Coehecioe of Syioiet 

£7 W. B., 348 

. 2. APPEALS. 

130 . Question of valuation— Ap- 

pellate Court, I’otcer of— Act XXVI of 1S67. — An 
Appellate Court has uo power to set aside a decision 
arrived at by the Court of first instance as to the 
valuation of the property in suit. ilAi’iACDDix v. 
KABIUUEISdA Bedee 

£6 S. L. R., Ap., U: 14 W. B., 381 

ISHAX ClIANDKA JIOOKEBJEE V. LoKEKATH ROT 

£0 B. L. B„ Ap., 12: 14 W. R., 451 

131. Bengal, X.- W.P., 

and Assam Civil Courts Act ( XII of 18S7J, s. 21, 
cl. (a) — “Value of the original suit ” — “Amount 
or value of the subject-matter of the suit ” — District 
Judge, Jurisdiction of— General Clauses Act (I of 
18S7 ), s. 8, cl. 13. — For tho purposo of determining 
the proper Appellate Court in a civil suit, what is to be 
looted to ia the value of tho original suit, that is to 
say,, the “amount or value of the subject-matter of 
the suit.” Such “amount or value of the subject- 
matter of the suit” must be taken to bo the value 
assigned by the plaintiff in his plaint, and not the 
value as found by tho Court, unless it appear that, 
either purposely or through gloss negligence, tho true 
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2. APPEALS — continued. 

value of the suit had been altogether misrepresented 
in the plaint. ALuiabik Sxxau r. Bekaei Lae 

CL L. R., 13 All., 320 

132. —— — Ground of appea' 

going to the whole of the respondents’ decree . — 
Where one of several appellants takes a ground o f 
appeal which goes to the root of tho respondent’s case 
and which, if successful, would deprive the res- 
pondent of his decree as a whole, and not merely of 
his interest in it quoad the particular appellaut, tho 
Appellate Court is justified in refusing to hear such 
appellant on such ground as aforesaid unless he pays 
a Court-fee suliicimt to cover tho whole relief obtaiu-, 
able mi such ground of appeal. Bejuawan Rai r, 
ilAKtr.VD La i . . . L L. R., 15 AIL, 112 

133. Suit of the nature 

cognisable in Courts of hmall Causes. — For the 
purposes of an appeal, whether from a decree in a 
regular suit or from au order passed in execution of 
such decree, the pecuniary test of jurisdiction is tho 
valuation of tho original suit in which the decree was 
passed, aud not merely tho actual amoant affected by 
tho order sought to be appealed. Eaaab HbsAIN r. 
Kesbi Hal . . . I. L. B., 12 AIL, 581 

134. Jurisdiction of 

District Judge — Valuation put by plaintiff in his 
plaint — Amount awarded bg decree— Bengal, 
X.- IF. V , and Assam Civil Courts Act (XII of 
iSS7J.~lho pecuniary jurisdiction of a civil Court 
on its appollate side iB, ordinarily speaking, governed 
by the value stated by the plaintiff in his plaint; 
and if a suit, having regard to the valuation in the 
plaint, is within the jurisdiction, such jurisdiction is 
not ousted by the Court finding that a decree for a 
sum exceeding the limit of its pecuniary jurisdiction 
should be given to the plaintiff, 'there is nothing in 
Act XXX ot 1SS7 to coufine the sum for w hich a Civil 
Court may pass a decree to the limit of its jurisdictiou 
to entertain a suit. Malta hr Singh v. Behan Lai, 

I. L. It., 13 All., 320, referred to. jIIaduo Das v. 
Kamji Fatak . . . L L. R., 16 All , 286 

135. — — — — Jurisdiction — 

Appellate Court. — Where it appears ou appeal that 
the suit has not bccu rightly valued, aud if rightly 
valued tho Court of first iustauce would not havo had 
jurisdiction to try it, the Appellate Court may en- 
tertaiu tho objection, though it had not been raised in 
the Court below. Sheo Godind Kaut v. Abuai 
Bahais Sihgh . . 5B.L. B., Ap., 17 

136. Undervaluation -Ground for 

dismissing appeal — Insufficient stamp. — Whero au 
appeal was brought on an insufficient stamp, the 
appea! was dismissed without prejudice to the appel- 
laut bringing a fresh appeal within twenty days ou a 
full stamp. Wall At, am t>. Nasban 

[3 B. L-TL, Ap., 104 

S. C. Woheb Axtjii a, Risbbn . 12 W. R., 50 

137. — — Ground for dit- 

inissing appeal. — When a suit has been admitted 
upon a certain stamp, tried, aud decreed for the 
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VALUATION Off SUIT — continued. 

2. APPEALS— continued. 

Court of tho District Judge, rvbo declared that it was 
not cognizable by him, as the value of the property 
in dispute exceeded H 5,000. A regular appeal was 
preferred to the High Court. Held that the entire 
proceedings subsequent to the first decree of the 
Subordinate Judge were ultra vires and could not 
be recognized, and that the appeal would not lie. 
Phakooe Pebskad Six ok e. Mahadeo Singh 

[5 3KT. W., 210 

14S. Computation of value— 

Valuation of appeal for jurisdiction — Mad. Act 
III of 137 A ( Madras Civil Courts Act). — Accor* 
ding to s. 13 of Act III of 1S73 (the .Madras Civil 
Courts Act), it is the money value of the original 
suit that fixes the jurisdiction throughout the sub- 
sequent litigation in its several stages. Seld, there- 
fore, where the amount of the original suit was more 
than H5.000, and an appeal was preferred to the 
District Court, but the amount in dispute in the ap- 
peal did not exceed 115,000, that the District Court 
had no jurisdiction to hear the appeal. Muthusahi 
Pixlai v. Mothu Chidambaea Chetti 

(7 Mad., 856 

140 . Appeals in measurement 

cases — Miscellaneous petitions. — Petitions of ap- 
peal in cases to obtain an order for measurement may 
bo written on the stamp used for miscellaneous peti- 
tions. Smith r. X un-dun Lai. 

[6 W. R„ Act X, 13 

150. — Uight to measure 

valued at specified amount. — Where a zamindar 
values his right to measure at a certain amount, the 
petition of appeal must bo written on a regular stamp 
according to such valuation, and net upon a stamp 
used for miscellaneous petitions. Doha Chcbn 
Biswas v. Shibnath Bagchee . 8 W. K., 14 

15L Appeal from order de- 

claring party to Lave no locus standi— JL's- 
ctllaneous appeal — Petition. — An appeal from an 
order of the lower Appellate Court, declaring that a 
party who claimed to bo in possession of property 
taken in execution of a decree to which he was no 
party, and with which he had no concern, had no 
locus standi in the execution case, is iu the nature of 
a miscellaneous appeal, and should be on a stamp for 
an ordinary petition. Mohesh Chundee Banebjbe 
v. Chundbb Monee Dabee . . 9 W. R, 139 

152. Appeal from order reject- 

ing application to set aside ex-pavte deci- 
sion — summary appeal. — The stamp required for 
a petition of appeal from an order rejecting an appli- 
cation to set aside an ess-parts decision under s.U9, 
Act VIII of 1859, was a twc-rupce stamp. Such 
an appeal was treated as a summary and not a regular 
appeal. Paebutty r. Gbecdhaeeb Bail 
* . - [4-W.R.,Mis.,15 

U to*. 

Who “ ai — Appeal from order reject-. 

r>uit<” laint for misjoinder — Miscellaneous ap- 
tter of tlSiaiap. — An appeal from an order rejecting a 
igucd by for misjoinder is a miscellaneous appeal; and 
ue as foi rejected, an appeal from the order of rejection 

puipos / 


VALUATION OR SVlT-continued. 

2. APPEALS — continued. 
is also of the nature of a miscellaneous appeal, and is 
to be valued and stamped as such. Kosselua Koer 
v. Beiiaeee Patuck . . ,12 W. R., 70 

154 — — Appeal by mortgagee on 

question of lien. — Where the appeal by the mort- 
gagee was not with reference to the property, but to 
a mortgage lien, — Meld that the valuation for the 
purpose of stamp in such appeals should be with 
reference to the value of the lieu for the mortgage- 
debt of incumbrance, and not with reference to the 
value of the mortgaged property. Mahomed Shee- 
bun Khan r- Misser Koondun Laid. Bheeka o. 
Nund Kishore 

[Agra, E. B., 158: Ed. 1874, 119 

155. Appeal in suit for profits 

in respect of several years— Court-fees— Dis- 
tinct causes of action — Distinct subjects — Act VII 
of 1370 (Court Fees Act), s. 17 — Civil Procedure 
Code, ss. 43, 44. — Iu an appeal iu a suit for recovery 
of profits under s. 93 (A) of the X.-W, P. Kent Act 
in respect of several years, the proper Court-fee 
leviable on the memorandum of appeal is one calcu- 
lated on the aggregate amount of the profits claimed, 
and not one calculated separately on the amount of 
profits claimed for each year. Muhammad Mauok 
Khan r. Xibhai Bibi . I. L. R„ 7 AIL, 761 

156. Appeal from rejection of 

claim by forest settlement officer — Madras 
Forest Act ( /' of 13S2J, s. 10— Appeal to the Dis- 
trict Court — Court Fees Act, sch. II, art. 11 fa) ; 
art. 17, cl. fvi). —An appeal to tho District Court 
from the rejection of a cLuim by a forest settlement 
officer nuder el. 2 of s. 10 of the Madras Forest Act, 
1882, falls under ait. 17, cl. (vi), and not under 
art. 11 («) of sch. II of the Court Fees Act, 1870. 
Kamaraja v. Secretary of State foe India 

[I. L. R., 8 Mad., 22 

157. Appeal from order dis- 

allowing an application to file an agree- 
ment to refer to arbitration— Court-fee, Mode 
of calculation of. —Fer Oedfieed, J.— Tho Court- 
fee payable on a memorandum of appeal from an 
order under s. 523 of the Civil Piocedure Code, dis- 
allowing an application to file an agreement to refer 
to arbitration, is an ad valorem fee computed on the 
value of the subject-matter in dispute iu the appeal. 
Data Xand v. Bakhta wae Singh 

[I. L. R., 5 AH., 333 

158. Appeal against award 

under Land Acquisition Act— Court Fees Act 
(VII of 1S70), ss. d and S An appeal against an 
award made by tho District Judge under /Land 
Acquisition Act (I of 1891) was filed in the High 
Court ; the appeal memorandum bearing a Court-fee 
stamp of RIO only was admitted by tho Registrar, no 
question having been raised as to the sufficiency of 
the stamp. On the appeal having been posted for 
hearing, it was objected on tho port of tho respon- 
dent that the stamp paid was insufficient. Meld 
that the appeal memorandum should have borne an 
ad valorem stamp under Court Fees Act, s. S, and 
that there having been no decision by the taxing 
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VALUATION OP SUIT — coni need 
2 APPEAL 5 — cent need 
off ter under s, S t vu open to the r spoudilit to 
;ur tic ohjfe on cm appeal at Uie b arms 
kjBirB Cbiti Dtrurr Couicroa Liiianr 
p L. B n 21 AlacL, 269 

150 Appeal from order of Judge 

under Land Acquisition Act (I of 1894) on 
reference by Collector as to disposal of 
compensat on awarded f'mrt Fere Jet 
(VII of 1 Oj Id an appeal to the U gh Court 
from tie o dcr of tic D itr ct Jui e made npon a 
reference bj tie Co 1 tor under aa. 18 and 19 of tie 
Land Acqo u ion Act 189*. aa to Ibe dJpesat of 
cowpcnta icm awarde d for land tab n up by Govern 
meat under tie Act, tie m morandam of aj-pcnl 
nniit be stamped aa an appeal frem an n_rir.il decree 
5 h*o RmuSut Hohbi 1 L. B. 21 All 354 

160 Appeal from order dispos 

ing of dispute under Civil Procedure Code 
n.322B— Dtpul otto X nt f pnigmen del oV, 
I at l v t to m \*i arc of apj ol Con i Feet 
Jet Til f K0 ti 11 \ 11 An appeal 
fnm tb dec ( on f a di pot and a 3J2D of tie 
Ct 1 Prccedu Code falli d_r cJj a I n tie ere p- 
temof art. 1 sci. II of tie Conrt Y • Act (Til 
of 18 0 and the memorandum of appeal should 
tbe-efo be p elected aa for a decree n a an t upon 
an ad to ore m «tamp r • to to Jvga ogor t 
1 na Toni A ayakar I L £„ 4 Mod 420 
duaenUd from AniUD Knn c Minno Dig 

[L L BL, 7 AIL, 568 
Appeal in partition suit 
—Conrt Ft , Jet «A jp ari n eL e ilam e , 
entnoraninm f appeal n part t on m I — lie 
stamp fee payable e*n appeals to the II gb Court in 
anta tale eg for pultun, t i e separation of a 
tbare and for bias poaa aslon of that aiare afUr 
“F"~ “ Wtiat leriabe ncdei art, VI 1 1 
**" J 1 tf fbe Court Peel Act. Tor tie purroie of 
jnnidiction the Court ihoold be g U ded by lieralne 

fV^SSTb? 10 “ ^ iU-P 

Sj,«sf»sr "* 

IL L. B. 8 Calc "67 11C L, R, 85 
Oer IUDrivin, Ann ilaiBia I at Aura 

[L L. B. 17 Gales, 680 

srsT LIE Srr 1 

U ... t; „i ., L .r ' br c - M “ L ‘'i U*n mid. 
tare t drdai d Hat the 'i* 11 "** * u preferred to 
11 Id th, riVne ^ WWe 

•WkrencTm lie \.j£ n# ht i T *1°°,? ** ‘ he 

tie appeal wo^Uu 0 ^-!l V li ‘ Um ? ,te 
valuation put by tit ^ V at *>'*dmg to tie 
matter of L . IkZ Fr-on the object 

Will. W lW Mcst-ti c 

B4W 464 


VALUATION OF SUIT— <e*f *«4 

2 APPEALS — cent need 

163, Appeal fiom decree In suit 

for posression and mesne profits— Xtete 

pr f e to It deterv i ted a extent o» tf dee re* 
— I alnat on of appeal oga met decree - la » 
anit fur land with mesne profits a decree *“ 
pasted for tie plaintiff o wl cb tie amount of 
mnae pnfita waa kit to le drtermeud in cittuU®, 
tic date f om wb cb they toon!*! U computed Lfir,, 
the da e of tl e an L Tie d f noant appeal'd a.-anat 
the decree em tio greracd tiat be tnould no i»r 
been el creed to pay e tier mcme p oft* e* ctsu- 
tie Taloatiem of the aprenl for theporp^ic* W 
Coart Fee* Act, nothing m deluded oa ajwt" ® 
tl c mean* proCtl Held that no aamp duty «« 
payable u rcpect of tie mesne jrofita nUey enl 

u u. u,u.L«, .1 u,, „1 

See EiMiKBlBB?* BniSAJIr 

[LL.IL, IS Eora-, 418 

184, Appeal under cL 10 of 

Letters Patent High Court, N W P from 
an order of remand under a. 663 of tie 
Code of Civil Procedure Cear / l « f * 
(FU of 1S70J «L . art. 
an appeal under a- 10 of tie Lrttm 1 at n , 
an order of n ^ngle Judge cf tie Court remand 
lag a rare under a. US of tie CmU of C . d 
Procedure the proper Conrt-fee u B. ~ £ j 78 

r ifanariK Rat LL.B. 21A1L,1<“ 

185 Appeal /rifS- 

Bulea No 22, under Act XXIV cf 18JB 
Conrt Ittt Jet (111 of lb 0J- Atx *11^ ^ 
ferred to Hu EactLeucy Ibe GoreiWjr » ^oud^ 
under Bole No. 22 of tic Agency KJ » 
under Act IA1V of 1839 apaiu.t tie 
Oorcrnor’a Agent at \ uagapalam and relerreo r 
Gorernment to tie H b h Court Set dujx^t « 
chargeable uoder the Court Pcca Act. Ksrt 

c,™ r... in „ 2 , e3 

160. Appeal in suit to enforce 

a right of pre-emption — ipf"* 1 fy? , /7i 

-Conrt fee- J t FllcflSO (Conrt lM JJJ 

. 2 (,) and (ttjs~ Where in a Dit to 

ngbt of pre-emption a decreewaa 1“*^ *" f _ jw 

rcudeci-deftndaota, and they appialid 

aame oo tie ground, that they were 

rteeire from the plaiutiffi-p e-crontinv a *" . „ *4- 

thau tint foned by tie louit of 

hare been the purchaie-monty t m c the 

jlaittiffa bad -stepped ticmadrei 

right by refnuug to pmxeW-IMd ti&l ti 

f the suit waa rot ciaugcd in *1!*^ * 3 -.puU 
on the contrary the .nlject-ma UT of tie duF" 
between tie part . wa. the ngU of 
the talue of wi eh. for tl a parpews of Co=« 
wa. to te de enu u.d in mauuer drttet^ by ^ 
ci (. ) f the Conrt Feet Act, UI 
Sam A alien. «• t Banda, £<“ 

TTiere an appeal u preferred n a iuit f premie 
Goo on tie ground that tie n^Lt to N*"‘ pp 
oc La. not been ertaLlishcd, aa tie cate ®»T 
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VAXUATION OS' SUIT — continued. 

2. APPEALS — continued. 
matter what other picas may be taken, the value of 
the subject-matter in dispute, for the purposes of 
the Court Fees Act, must be determined as in terms 
provided in art. (oi) of s. 7 of the Act. Where 
the question iu appeal relates solely to the amount 
to he paid by the pre-emptor, the Court- fee should 
be calculated nd valorem ou the difference between 
the amounts alleged as the sale price ou the one side 
and the other. II Al’iz Ahmad r. Sobha It am 

[X X. R., 6 All., 488 

167. Appeal in suit for redemp- 

tion— Court Fees Act (VII of 1870), s. 7, 
cl. 9— Madras Civil Courts Act (Mad. Act 
III of 1S73), s. 13 - Suits Valuation Act 
(VII of 1887), s. 11 — District Judge, Jurisdic- 
tion of. — In a suit in the Court of a Subordi- 
nate Judge to redeem certain land ou payment 
of 111,625. being a quarter of a debt for which it 
had been mortgaged together with other land, a 
decree was passed for redemption of part of the land, 
but the Court held that the plaintiff had not 
established his right to the rest. The plaintiff 
appealed to the High Court paying ad valorem 
Court-fees computed on the value of the land 
exonerated only. Meld (1) that the ad valorem 
Court-fees should bo computed on one-fourth of the 
mortgage-debt; (2) that the appeal lay to the 
District Qvurt, and y since Act VII of 1SS7, s. 11, 
did not apply to the case, the petition of appeal 
should be returned for presentation in that Couit. 
Vasudbva v. AIadhaya . 1. 1,. R., 10 Mad.. 320 

108. Court Fees Act 

(VII of 1870), s. 17— Claim by mortgagor for 
rent in same suit — Court-fee on appeal. — A suit 
to redeem a mortgage for 113,500 and to recover a 
certain sum on account of rent was dismissed so far 
as the prayer for redemption was concerned, and 
also part of the claim for rent was disallowed. 
It did not appear that the arrears of rent were 
intended to -be set off against tbe mortgage-debt. 
Tbc plaintiff appealed. Meld that the Court-fee 
should he computed on the principal amount of the 
mortgage-debt and on the claim which had been 
disallowed ou accouut of rent. Hama Yaema Rajah 
v. Kadar . . . X X. R., 10 Mad., 415 

169. Appeal in suit for redemp- 

tion of usufructuary mortgage — Men gal Civit 
Courts Act (VI of 1S71J, s. 22. — The plaintiffs 
sued for the possession of certain immoveable 
property, alleging that they had mortgaged such 
property to the defendants, and that the mortgage- 
debt had been satisfied out of the profits of the 
property. The defendants set up a defence to the 
suit which raised the question of the proprietary 
right of the plaintiffs to the property. The value of 
the mortgagees' iuteiests iu the property was below 
I! 5,000 ; the value of the mortgaged property exceeded 
that amount. Ou appeal to the High Court from 
the original decree of the Subordinate Judge in the 
suit, it was contended that, the appeal from that 
decree lay to the District Court and not to the High 
Court. Meld that the “ subject-matter in dispute," 


VAXUATIOIT OR SUIT — continued. 

2, APPEALS — continued. 

within the meaning of s. 22 of Act YI of 1871 was the 
mortgage and tho mortgagees' rights under it, and 
that, the value of this being only R2,000, the appeal 
should have been preferred to tbe District Court. 
Second Appeal Ko 1039 of 1S77 dissented from. 
Gobikd Singh r. Kau.ii X X. R., 2 All., 778 

170. — Appeal from decree 

making property liable for mortgage-debt 
— Court Fees Act (VII of 1370), s. 0, sell. II, 
art. 17. — In a suit on a mortgage-bond a decree was 
passed for payment of principal and interest, and in 
default for sale of the mortgaged property. Some 
of the defendants filed a memorandum of appeal 
against so much of the decree as declared the liability 
of the property, affixing a stamp of It 10 only. Meld 
that the proper stamp to be paid was not R10 as in 
the ease of a declaratory decree, but on tbe value of 
tbc debt not exceeding the value of tbe property. 
Venkadpa a. Kabasinha X X. R., 10 Mad., 187 , 

171. Appeal from decree ,for 

ejectment and mesne profits — Court Fees 
Act (VII of 1370), s. 7 — Court-fee on memoran- 
dum of appeal. — A memorandum of appeal from 
a decree directing ejectment and awarding 
mesne profits is chargeable with Court-fees calculated 
both on the land and on the mesne profits. Bp.AH- 
JfATXA V. LaKSHAIEJAEASIMHAAI 

[I. X. R., 10 Mad., 310 

172. - — — . — Appeal in suit for eject- 

ment — Claim by tenants for improvements of 
greater value than plaint valuation — Appeal by 
tenants for improvements — Court-fees payable ou 
such appeal. — In a suit for ejectment, in which the 
plaint laud was valued at R50 and court-fee paid on 
that valuation, the tenants claimed R5Q0 as 
compensation for improvements, which claim was 
disallowed. The tenants appealed ou tho ground 
that their claim for improvements should have been 
allowed, but only paid Court-fee on tho plaintiff's 
valuation. On a reference as to whether the value 
of the improvements ought not to be taken info 
account for the purpose of levying the Court-fee, — 
Meld that, as the claim far improvements was not 
tho subject-matter of the suit, but was merely 
incidental to the decree for possession, and on grounds 
of convenience, the fee payable by an appollont in 
such a case should be that payable in a suit for 
possession of land. Reebbbnck under Court 
Fees Act, s. 5 . . X X.R., 23 Mad., 84 

173. — Appeal, Memorandum, of, 

under Bengal Tenancy Act (VIII of 1885), 

S. 108, cl. 3 —Court lees Act (VII of 1870), 
sell. II, art. 17, cl. 6 . — The Court-fee payable on a 
memorandum of appeal presented to the High Court 
under s. 108, el. 3 of the Bengal Tenancy Act of 
1SS5 is that prescribed by art. 17, el 6, of sch. II 
of the Court Fees Act. Petu Gborai r. Rah 
Khelawan Lal Ihueut 1. X. R., 18 Calc., 007 

174. Court-fees stamp on me- 

morandum of second appeal to Bigb. Court 
from decision of District Court on appeal 
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VALTJ ATION OF SUIT — ca*i n»*l 
i APPEALS — tamhmmti 

from Talukhdarl Settlement officer— Ce «rl j 
Tti, let (TH flSTOj ,eh 11 art 1 ami, eh I, 
art l — Jpplnea i cm for urn/i» «/ deem for ■ 
fartiticm—G vjarat lalmUdar, Jet (Bttrn. Act 1 
VI cf 1SS& J A second appeal from an order reject* ! 
tug an applies! on for execution of a partition-decree j 
endar the Gujarat Tal-ikhdars Act (Eomisy Act \ I | 
<-f !^Sb) is ! cl within the eontemp-atu a of art 1, 
sch. 1 hut « ail ajp leatt n falling under art I cf 1 
ah. 11 of the Loan Fvt» Ac. (\11 oflS'Oi The > 
Coart-fee itamp c f B2 should therefore be * fixed to | 
the memorandum of appeal. /AVSAS3 Drvasnal 
r Gotnui hftnmu X. I., IL, 10 Bom., 403 

176 Appeal from decree pay 

able by instalments Cosrl Fen Act (Til cf 
1&70 j , IS and, eh I art 1— Court fee cm appeal 
Jrta item granting partial ret tf The C n t 
fret which au appeUait has t pay on a m ox. and am 
of appeal from a decree ®1 ich pices him only partial 
nhef are to be ealculal i (.fen the ddfmcco be- 
tween u.e calne of the re i«f which he clausa and 
tb« reUf granted fci the decree appealed against. 
Where a cecre* »u maac payable by three icstal | 
ittnt. and the j taint J appealed on the ground that ' 
it ah oil no* hare been made so payable —Ut,d 
that the Court-fee should w ralctJat.-d opoa the 
wrecre cetwetn the amount claimed n the Coart 
uh.w and the sens ot the potent calues of the 
three instalments payable on th. date* mentioned 
la the decree Lrxntx Cursors Asn c Kdcda 
hrr«B hlcsnn. L L. IL, 19 Calc, 272 

tiol 8 or — IT; > E , 1 * tnct Jud 6 e . Jurisdie- . 

f ‘, C| / 1 c rr " A,t (m -r *s»j 1 

l l/'^S.b^di.att Jmlgt - Ce t 


u^? °1 aV r i U1 ‘ ,im ^ 7 “** to* 

as:«£s srSTrSz , 
>ita£s>.& Htfzsza ~ 1 .■"» t 

that it u of tbl D ‘tret T 1 

•he value of the're 1 »* ,1 “ r ‘ tluro< d an I n.t I 
\*°he Ukcn n ,r 7 . wL ^ that .hare haa 1 

¥«»• o.«Ki“* “■*?»• <ii. ii.tuH | 
S?“ Ua a. Duinct 


e’£- r s::‘ 

■ ■ dudS^-^v; mot' 

tzy * ««<; 3 .r* 1 ” *»!&*“ “■> 

ley tc •'“ than Hi cco* t** 8 ® cf Jr“ *k”® 

ltl1 IhKncj ^ 


VALUATION OF SUIT— «aJ..w/ 

2 APPEALS— coa/taaeA 
Samitaralai, 1 L. R-, 1 1 Hoi > 

S'ABATA^ldr r NilUrASAX , .. 

[L L. XL, 15 WAd, 89 

170. — — - - — llattra, CitH 

Cert. Ml fill r/ IS, 3), • 13— Ci ci/ iW«* 
Cede (Ad SIV <f 1SS2J, , 331 -Thd r L--.2, 
being the holier of a thcree cf a aalerdina « Ccart 
fer mere than E5 000, *u obotmeted la ex 
by the jTvRntdefradanla. Its apiuicdto the Court 
for the removal of the o v »trucL<xi, the pn J*rty wuci 
was the subject of the appl cataoo, being ca.sid a. 
leu liin flS^W, and the Salordmate Jt e ‘ 
directed that the spy 1 " cation tc registered «_* 
rv*nlar suit under the Cuil Psocidure Cede, 
s. 331, an J nltunatelc Jiaisrel • ikerio in fa'oa 1 «> 
the p Held that the vilnatr-a cf tn» *rp™ 

for the purpose of jursoxtioo was to he tahea >x 
UlDg leu than tin 000 Lotwithstandias tW •“ 
sabjict mattir of the original emt WUS calcld aio«* 
that sum, and that the appeal law to th* D-* ”** 
JnJ c e, and not te the Ui6h Court. hAltxx f 

Naisas Hum. Mahomed c. Nabas Kern 

[L L. 13 Had., 523 

179 iaife * J •» 

fiea Art ( Til aj /»« 7), t 8-F5»«sf » / ' 
poses e / Ctari jtitamifvr purport, <JJ*rul « ** 
— Amt far accoaaf —In a rent for an »crou_I t-« 
Talta.xxi entered m the plaint for the *“ 

filing Court-fee* determine* the questUn t! 
diction, the cal nation for bah purpos'A terns 
same under a. S of Act VII of 1SS7 The 
ritd for an account, and rained the relrff *»3 e a 
U130 The amt was filed m the Court a a 
Subordinate Judge of the first cuss. The n,< b7?. 
rate Judge rejected the claim- Thtreujni - 
plaintiff appealed to the High Court, Tamm, 
claim in appeal at BtO UlO. lltld that l»*e appeal 
lay to the Diilirct lourt. and i-ot to the Hie* 
Phagtastsai Mrrrsni r Mehta BxJTUiO 

tLL.E,18Boa, M 

isa - — — r * 1 ? 

/.»« Jf f (Til cj 1SS7J, , S~Sa>t, J6T ^’TZ 
Court Jet itanp—Anoaat of etaira at { red_ cj 
plaimltf— Sthef larxdtmlalto liter me pair*/ t 
—According to s. 8 of the fends VaJuaJOi Act 
of .£87), in rents for tahirg an account the Lrore 
fr« stamp anl juresmction arv loth ottcrminro J 
the amount of cLun aa find by the piaudw 
a suit for taking a a account the 1 Lint basin* ce» 
tamed eeveral iwtrs which were all incident*! to 
chief item of relief, the plaint «aa held to be »«• 
stautially one to hare a mitor j>laiutn.» . 
administered, that u, to have accounts •***? . 

the accounting parte wuered to pay * LlS t“ 'j, 
should be found due from him on the taLoce ** * - 
acre cut. The plaiotiffe haring put the 
the jnit at R130 in the plaint.— ff«W “** j 
H gh Court had co jurudietxn to hear the 
against an cader rejecting the plaint. 3W *1* 

Ly to Lie D-slrict Court The api** 1 ' ,a ‘, ZX 
fcce returned for proscnULoa in the *• 
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VALUATION OF SUIT — continued. 


VALUATION OP SUIT — continued. 


2. APPEALS — continued. 


2. APPEALS — continued. 


181. Suits Valua- 

tion Act ( VII of lSb7). s. S — Suit for account — 
Court Fees Act ( VII of 1S70), s. 7 (it), cl. (fj , 
and s. 11 — Bombay Civil Courts Act ( XIV of 
1S69J, s. 26 . — In a suit for an accouut of partner- 
ship dealings, the plaintiffs valued the claim approx- 
imately at 11C00. The Subordinate Judge passed 
a decree awarding to the plaintiffs a sum of 
R10,S30-9-2. The plaintiffs thereupon paid an 
additional Court-fee of K9C0 under s. 11 of the 
Court Pees Act (VII of 1870). The defendants 
appealed to the High Court from tee decree of the 
Subordinate Judge. The plaintiffs objected that the 
appeal lay to the District Judge, and not to the 
High Court. Held that the value of the subject- 
matter of the suit exceeded 115,000 ; tho apptal 
therefore lay to tho High Court uuder s. 2G of 
Act XIV of 18G9. Ibbahimji Issagi v. Bejabji 
Jamsedgi . . . L Ii. B., 20 Bom., 285 

182. Bombay Civil 

Courts Act (SUV of 1S69J, s. 26 — Administration 
suit — Suit filed in second class Subordinate 
Judge's Court — Decree in such a suit — Appeal , 
from such decree. — The plaintiff filed au admiuistra- j 
tion suit in the Court of a Subordinate Judge of the 
second class, valuing the relief claimed at HI 30. 
The Subordinate Judge found that ihe property in 
■suit was worth over a lakh of rupees, that the 
liabilities came toE5,729, and that the defendant 
was indebted to the estate in the sum of H5.1S9. 
He drew up a preliminary decree, directing [inter 
alia) that the defendant should pay this amount 
into Court within two weeks. Against this order 
the defendant appealed to tho District Court. The 
District Judge returned the appeal for presentation 
to the High Court, on tho ground, that the subject- 
matter exceeded R5,C00. Held, reversing the, order 
of the District Judge, that the appeal lay to the 
District Court. Suet Kavasji Makchergi c. 
Dxkshaji Mahchebgi I. L. B., 22 Bom., 903 

183. 7 Court Fees Act 

(VII of 1670), sch. I, art. 1, sc7s.II, art. 17 — Suit on 
bond . — Iu a suit upon a hypothecation-bond it was 
found by the Court of first appeal that the bond aud 
the debt secured thereby were binding ou the first 
defendant, but not on the second defendant. The 
plaintiff preferred a second appeal against the second 
defendant as sole respondent. Held that the Court- 
fee payable on the second appeal should he calculated 
on the amount of the debt sought to bo recovered. 
Baatasami r. Stjm!D3Ami . L L. B., 13 Mad,, 508 

184. — Suit for eject- 

ment — jy.-JV. F. Bent Act, s. 93, cl. (h) — General 
Clauses Act (I of 1SS7), s. 39, cl. (13) — Subject- 
matter of suit — Appeal valued J or purposes of juris- 
diction at a higher amount than the suit . — Where a 
plaintiff in a suit under s'. 93 of tho N.-W. P. Bent 
Aet'valued his suit at 11-1G-3, which valuation was 
not objected to either by the defendant or the Court, 
and subsequently, being defeated in his suit, preferred 
au appeal, which he valued at a very much greater 
amount,— Held that he must be bound by the valua- 
tion put by him upon his suit, and could not by 


alleging a greatly enbauced \ulue obtain an appeal 
which would net have lain on the valuation stated 
in the plaint. Ham Raj Teicari v. Girnandan 
Bhagat, I. L. R., 15 All., 63, distinguished. Haha- 
bir Singh v. Behari Lai, I. B. Il , 13 All., 320, 
referred to. Bad ha Prasad Sixgh r. Pathak Ojah 
[I. I). B., 15 AH., 363 

185. Court Fees Act 

(VII oflSTO), s. 10, cl. 2, s. 12, cl. ll. sch. II, art. 17, 
cl. 6— Order in appeal by defendant for payment 
of fee by plainly). — The plaintiffs, having raised a 
claim to a kanoiii attached iu execution of a decree 
against their undivided brother, which was allowedin 
part, sued for a declaration of their title to four- 
fifths of the Kanom amount, affixing to the plaint a 
RIO stamp. The plaiutiffs obtained a decree, against 
which the defendant appealed to the District Court. 
While the appeal «as pending, the District Judge, 
holding that the Court-fee paid on the plaiut was 
insuflicient, ordered that the plaiutiffs should pay the 
balance due on an ad valorem computation of the fee, 
aud iu default, that the suit should staud dismissed. 
The plaintiffs first became aware of this order on the 
26tk .Mai chj the balance was not paid within the time 
fixed by the District Judge for tho payment to he 
made, and on the 2Stk March he accordingly made au 
order dismissing the suit. Held that the plaint was 
sufficiently stamped, and that, iu any ease, the ordor 
dismissing the suit while the appeal was still pending 
was irregular. Kammatui r. Kckhasied 

[I. Jj. R., 15 Mad., 288 

186. — — — Judge on ap- 

j peal dealing with valuation of suit irregularly — Ap- 

, peal by one of several defendants — Court Fees Act, 
l s. 10, cl. (2), s. 12, cl. (2). — The plaintiff sued four 
J persons to recover, with arrears of rent, possession of 
j three parcels of laud aud obtaiued a decree in tho 
Court of a District Muusif. The suit was valued at 
H4S9-8-0. Defendant 4, who claimed to be entitled 
as jenmi to one of the parcels, preferred an appeal. 
Tho District Judge held that the suit should have 
been valued at R1.1G4-S-0, aud he made au order 
that additional Court-fees should be paid accor- 
dingly ; the order not having been complied with, he 
made an order, “ Original suit rejected." He subse- 
quently referred the appeal for disposal to a Subordi- 
nate Judge, who accordingly passed a decree, allowing 
the apptal of defendant 4 with costs. On appeal 
agah) 6 t the ahovd order and decree, — Held that the 
order of tho District Judge was irregular, aud the 
appeal should be restored to the file of the Subordinate 
J ndge to he disposed of according to law, EbbAIA 
VauitA v. Chadataa- Kbtti 

[I. Ii. E., 15 Mad., 181 

187. — - Suit for decla- 

ration of title and for injunction — Consequential 
relief— Court Fees Act (VII of 1870), s. 7, cl. -1 — 
Suits Valuation Act (VII of 1637), s. S . — Where 
plaiutiffs sued for a declaration that they were entitled 
to share in certain talukhdari estates and for au in- 
junction to restrain defendant from cutting and 
removing timber from certain forests, or, if the injunc- 
tion was not granted for an order to defendant to 
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VALUATION OF SUIT — continued 
2 APPEAL 9 — conli»*t4 

keep a correct account of the timber removed the 
first class '■uhordinate J udge rejected the claim for 
want of jtma 1 etion —Held thatthc snit mi onefor a 
declaration ant) eo leequontisl reli f under a 7 cl 4 
( ), of the Coort Fees Act anti that, al the claim u ni 
raiued at U230 only the appeal lay under Act \ II 
of 1SS a 8 to tl e L) strict Court. An mjui ction is 
in the i ature of conseqo nlwl rilicf Orm SihOJi 
r LiKSBUAiamon I L B , 18 Bom , 100 
188 — Suit fir injunc- 

tion and specific performance — Sntlt Valuation 
Jet (VII of XSSI) e 8 Court Fee) Act (VII of 

1V0)— Valuation for yurpoite of jurisdiction — 
The prom ont of a 8 of Act VII of 1887 apply to 
Appellate Courts as will ns to Courti of first n stance, 
and the value of the subject matter of su ta for the 
purposes of juried et on must be determined by the 
provisions of that section In a suit of the drscrip 
ton meitioncl in 8 of Act VII f 1687 tlo 
plaint IT ml cd ha claim at R6E4 for the compota 
ti of Court fees a d at 1(11 OX) for purposes of 
jnriad ct on Held that the appeal from the decree 
of tbo Co irt of but instance lay to the D strict Court, 
and not to the Ili^b Court Bai Vabukda Lixsnxi 
c Bai Matoatk I L. K.. 18 Bom , 207 

189 Bengal V IF 

r and A esam Cml Court) Ad (All of 18371, 

« 2/ tub ) (I) taint of the onqmal suit”— 
Where the value of a suit was found by the lower 
Court to be 1 ts than R5 000 and the plaiulrff con 
tested that finding and pref Trod h a appeal to the 
Huh Court on the val atiou of IT COO made m his 
plaint Held that the word* value of the original 
aut m tub -1 (1) a 21 of the Bengal N \V P, 
and Assam Civ 1 Court. Art (XU of 1887) d d not 
... ,be , “ ^°oud bv the original Court and 

th.t‘L P "? TV r “’ lt,y ‘ho High Court , 

over.!?. ... 001 *? r ^ r “ thf P rf,a ‘ case that tho 

the w “ the result of any dcs gu to change 

thesis ,PP V' , tLc qotstion whether ‘v.W'ln 

n«d I. L 0 " tbou ,' li V Uleu to be loud fide value 
Ms, M LaktKman Matter V 

fsarfT^B R 8Uon 31 ondilateUr 

»■“»* hCS, 

tLIi U., 23 Calc,, 636 

the n ouvv due TT.. , 1.1 r * * nil ^ or a declaration that 
rWsafc Ub 1 * fr T m ti,,ar P la * °f the 
d. f C o\,t ?T l \ j ’’ ^ re ? ' ««*!• from the 
M.scd\», T ‘ ° °® cn b n »t Court 

OerWlsrat u, Tlt tw,*!? to make 

the ord r wfuMnu t)\ P *PP < *'«' «dy against 
of appeal bear , n | ^ rt^V* t ‘V* ltB “°»orandom 
respond, t o i cfed (feTw !, U “ P of ai °- The 


VALUATION OP SUIT — continued. 

2 APPEALS — continued 
valorem fee was payable by the appellant, field the 
memorandum was correctly atamped under a. 16 and 
cl n art 17, ach. II of tho Court Feea Act (VII of 
18 0) Fenkappa v AflroeiraJa, I t R* 10 
Mod 167, and Filial AntAao v BaUnsita 
Janardan, I L R . 10 Rom , 610, distinguished. 
GrsiJAxrna Datta Jba v Sailaiakcmj Dait* 
Jda L L. B, 23 Calo , 645 

191 — — Fee payable in 

appeal — Sail for declaratory decree — Pcettbtldf 
of value? tubjecl matter — Original valuation i* 
plaint ff— Court Fete Act (VUofl&TOKe 

(c) -A plaintiff was granted a decree l«hich wm 
affirmed on appeal to tho Subordinate Court) d 1 clsr 
mg a sale-deed invalid on the ground that it badbeea 
obtained by fraud coercion undue influence and 
without consideration The amt had been originsllj 
valued by plaintiff at BSOO but by an order of the 
Munsif a Court that figure was altered toB 200 D lho 
amount mentioned in the deed One of tho dcf« 
danta preferred a second appeal to tho Bi„h Court, 
where a question arose aa to tha amount of duty 
payable ou such appeal Held that a 7 {>’) W ® 
the Court Feea Act applied, and that the laluatwu 
given by the plaintiff waa the raluatiou to W 
accepted. Whether the reference to an 
id the sub section applies to a cate m 
subject matter of the appeal is not co exUnsire «i 
the aubject-matter of the suit— Quarc As™ 
fit an v Darya, Stayh J L R , 9 All* M 
coueidercd. Sauiia Mavau r Mirawiaa 

[LL R.,23MoA, 4 W 

192 Memoranda* of 

appeal to Special Judoe under Bengal Tl eonti 
Ad-Court 1 tee Act (VII of 1670) » lUndU, 
ech II, art 1, cl (b) part II, art 17, el t" V 
Bengal Tenancy Act, t lOi el (2) • 10S cl (*Jt 
ande 180— Joinder of partite in one at fheuti 
Buie 25 oflinlet of Government of India 
Bengal Tenancy Act — A number of tenauu 
joined aa defendants in a proceeding for t 

of rents uuder s. 104 ch 2. of the Bengal TeD J 
Act and an appeal preferred by the landlord! u 

a. 108 ch 2 from the Eevenue Officer a 
making all or nearly all the teuauU 
The appeal waa dism seed by the Spec al J no» 
tho ground tbat aa many Coort fees of Ul° <•* , 

there were tenant, defendants had not been paid wg 
the appellants petitioned tbe High Court to 
the Older under a. 622 of the Civil Froceduxe^ 
field by a Full Bench that the Local « 
acted within the poum eonfmed by s. 1W " * 7 
the Bengal Tenancy Act In muki g eule •• 

Ch. VI of the Govemmcnt rule, under tbe A« 
wh ch tho landlord was authorised to )Oin *» . 

danta several defendants in o le apj lleation tot . 
to rat of rents field also that the deesasoa . . ^ 

Special Judge did i ot d spose of any qo» st on 
to valuation far less of any question reWln? . 
valuation of a suit, and the decision wot * 
under s. 13 of tho Court Fiee Act t and ^rJsd 
eecdmgt In th a cass could not jnopvtly be J <• ^ 
as a suit, and ne tier ark 17» ch Tl, of oca- 



VALUATION OF SUIT-coatimi*/. 

2. APPEALS— continued. 

6. 17 of the Court Pecs Act was applicable. The 
memorandum of appeal was nothing more or less than 
an application subject to one Court-fee of eight annas 
only under art. 1, cl. (5), part II of sell. II of tlia 
Court Pecs Act. The case of Del a Oho mi v. Ram 
KheLnean Lull Rhukut, I. L. 11., IS Calc , 667, was 
wrongly decided. Ul'ADnYA TllAKUR r. Perstdu 
Singh . . I. Ii. R,, 23 Calc., 723 

193. - Court Fees Act 

(VII of F70), sch. I— Relief in respect of casts — 
Distinct relief. — When apart from, and indepen- 
dently of, any other reliefs which an appellant seeks 
in an appeal from a decree, seek' distinct relief on the 
ground that by the decree underappeal, the costs of the 
parties in the proceedings which terminated with the 
decree have not been properly assessed or apportioned, 
the value of such distinct relief should be reckoned as 
part of the subject-matter in dispute for the purposes 
of the first schedule of the Court Fees Act. Ik he 
Makki. Ik be Baman . L L. It., 19 Mad., 350 

194. — Memorandum of 

appeal insufficiently stamped — Conditional order 
admitting appeal — Deficiency made good after 
period of limitation — Appeal from decree granting 
two distinct declarations. — A plaint contained a 
prayer for a declaration (tlthat certain property was 
the joint property of the plaintiff ; and (if) that it was 
not liable to attachment and salo in execution of a 
decree held by one of the defendants against another ; 
and, as a foundation for tlie latter relief, alleged 
collusion, fictitious transactions, and want of title. 
The decree in the suit, passed on the 1-ith September 
1887, granted both the declarations prayed for. The 
defendants appealed to the High Court against the 
whole decree and stamped their memorandum of 
appeal with a stamp of 1110 only. On the 9tli Bov- 
ember lsS7 it was tendered to a Judge for admission, 

' and it then boro a report dated the 7th November by 
the officer appointed under s. 5 of the Court Fees 
Act, “ Boport will be made on receipt of record.” The 
Judge made an order, “ Admit, subject to stamp 
report,” aud the memorandum was then received by 
tho office, and the appeal was entered on the register. 
On the 27th September 1888 the office reported that 
there was a deficiency in the stamp of RG15 ; on the 
Otli November the taxing officer ordered that the 
deficiency should be made good; aud on the 8th 
December 1883 it was made good. At the heariug of 
the appeal a preliminary objection was taken that the 
appeal bad never been validly presented within time, 
or admitted, and that it could not be heard. Held 
that there was before the Court no valid appeal 
as to the merits of which the Court could give 
a decision. jS rid also that the stamp of BIO 

was insufficient, inasmuch as two distinct declarations 
were asked for and obtained, and were by the appeal 
sought to be set aside ; aud it was not the proviuce of 
the taxing officer or of the fudge or Court ou a 
questiou of the sufficiency of a stamp or fee to 
consider whether a plaintiff or an appellant was 
asking for more declarations or reliefs than were 
required for his protection. Balkaban BaI c. 
Gobind Nath Tiwabi . L L. R., 12 Alb, 129 


VALUATION OF SUIT— concluded. 

2. APPEALS — concluded. 

195, _ _ Decree for re- 

demption conditional on payment of a certain sum 
—Appeal by mortgagor— Court-fee payable on 
memorandum of appeal — Act VII of 1870 (Court 
Fees Act), s. 7, cl. ■!. — Where a mortgagor sues for 
redemption on the allegation that the mortgage-debt 
has been satisfied, and a decree for redemption is 
passed on payment of a certain amount, and the 
mortgagor appeals against the amount ho is ordered to 
pay, the Court-fee payable on the memorandum of 
appeal must, under s. 7, el. 9, of Act VII of lS70,be 
computed according io the principal money expressed 
to be secured by the instrument of mortgage, and not 
according to the balance which the mortgager alleges 
to be due. Setnble — If the decree had allowed 
redemption on payment of a certain sum, and the 
defendant mortgagee was appealing on the ground 
that the amount due was greater than that sum, the 
Court-fee should be calculated on the difference 
between the sum mentioned in the decree and the 
amount alleged by tbe appellant to bo due. Pibbhu 
Naeain Singh r. Sita Bam I. L. R., 13 All., 84 

VALUE OF PROPERTY. 

Statement in will as to— 

See Evidence— Civil Cases— Becitals 
IK Documents . I. L. R., 1 Bom., 581 


VARIANCE BETWEEN PLEADING 
AND PROOF. 

Col. 

1. Genebal Cases .... 9323 

2. Special Cases .... 9325 

3. Admission of Pabt of Ciaim , 9350 

See Appeal — Gbottnd3 of Appeal. 

[I. L. R., 15 Mad., 503 

See Appellate Couet — Exeeoise of 

POWEBS IK VABIOUS CASES— PiAIKT. 

P.L. R., 19 Bom., 303 
See Cases undeb Estoppel — Estoppel 
be Deeds akd otuee Documents, 

See Hindu Law — Custom — Inhebitance 
akd Succession-. 

[L L. R., 21 Bom., 110 
See Hikdu Law — Partition— Paetition 
op Pobtiok op Peopeetv. 

[X. L. R,, 18 Bom., 611 
See Hindu Law — Partition — Bight to 
Pabtition— Purchaser fbom Co-par- 
ceners . L Xu R., 20 Mad., 243 

See.Csssa under Issues — Fresh or Ad- 
ditional Issues. 

See Landlord and Tenant — Ejectment 
— Notice to Suit. 

[I. L. R., 17 Bom., 631 


MGhbT OF CASES 
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VARIANCE BETWEEN PLEADING I 
AND PBOOF-eo»/*««<f 

Cases csdes Plaivt— Asiesdsiest I 
or Puist 

See 1 bleep LL.R.,15 Mad , 4 S3 
[L L. IL, 10 Bom, 323 
Title — Etibem* awd Peoop op 
Titlb— Lom» ?o session 

(ILB.,3 Calc . 418 

See Weittes Statement 

[L L. R, 1 Bom, 208 


1 GENERAL CA'Es 

L Decision on point not raised 

m pleadings or issues —A pla stiff niu«t recover 
terumdum allegata el fr lain sod ro drew* should 
be givtn »n bn favour on a p- int not raised la the 


VARIANCE BETWEEN PLEADING 
AND PROOF— eo*fra»«L 

1 GENERAL CASES—eo»fi«»ed 

0 Variance In plaint — D *»>»* 

,al of iu\t Ground fer —Held by a majority tint 
the Code of Cml Procedure dors net require the da* 
m aval of a suit by reason of any variance in the 
plaint. SDhoued KsnziOOPKt v Bossiw 
Bcksh Rhas IW.E.,300 

7 Raising Issues after variance 

is shown. — A plaintiff will not be allowed to mi 
up one css , and basing peered another, to ash for 
usnta to be nused to nit tie pro f. bnt when a 
I larnt and ita pro_f nreeasanly lead to one or more 
particular i nn. It la the dnty of the Court if tb<»< 
issues do not come by surprise ou the defendant, to 
nu» anch uiuca, and to give the rehtf thenon W 
nb cli the plaintiff is entitled Okbotchcss Met* 
Lire c \\ domes Caesura Paul 2 Hyde, 203 


jleadinga nor embodied in an ume Jcttasa 
Dabsib Mjhohed JJoiUKrcx 

P.L B, 8 Calc. 875 11 C L.R ..388 
Jateib r hawjoo 2 N W, 407 

MoobTAsr«Brr Deeea r Ccllyctob or r.unn- 
12 W B, 204 

Tiba Ciuss Roy v Nobiw Chcvdib Rot 

[21 W R, 132 j 

Pbotab Cnrvma Bobooah - Collsctob or 
Gowaiyaba 23 W i, 219 ! 

7 — Basis of decision of case — 

PJeid eye— The d termination in a cause mnat be i 
founded upon a case either to be fonnd in the plead ; 
tags, or involved in cr consistent w th the case there- 
11 JW 1 ? 1 '," r &A aos CA«r. Bhutto 

.if ■?' 1 rifertcd to. Vrxiroas Ita 

atiriiT \ TirooRT IIoodlub rUo Ear 

[L L R, 14 Calc , 801 
L. B, 14 L A, 103 
Seeumiluiu P7 " " ~ ' Exception to rule 

■ ” s 5 l 

*"*™' 'tsriBss.ssi 

amend his cate nrl» _i* V 1 , “ “ n be allowed to 
either tWl> mortals ™ l3L“ “ ton<st ““ k nt 
bs» not pl^-a the 1 real ^ 

BnaoDctre ™ Coart - 

^ \I 18 W R, 123 

Code tssi Opera! ir . „c Procedure 

procedure „ eV«.f. — c!i 

Co.lt jafua^Slw^ \ ht A * 1 P«**daro 
tag. as u. f * tr ,' UT H lb * plead 

tb ir be ng aol 3ui/w£ 1 iJ| Bn *I* 1 “ 0,3 Pt°«'du'e if 

[Bourke, A. \ C, 48 


8 Proof of cause of action not 

alleged— Diem maf i/euit, Ground for — Clam on 
out earner of action, evidence thotcing auolier — 
U here a plamtiff snt. on one canae of action and * 
support thmof girt* endtnre which, if it 
anything tstabl thts a diffeivnt canae of achtm the 
Court acta properly in dismissing hia suit Mtus^ 
sooncs Go^lAVi* c Hills lOWR-,212 

8 Amount proved exceeding 

amount claimed— Decree —Where the amount to 
which the plaintiff would bo entitled on tho eiifuiM 
rxceida that apecified in the plaint plain t-E sa 
natnctnl to the amount bo spteinrd Nltnooss* 
» jAkunns, Ssisxib A Co. Cor* 

10 — Presumption from failure 

to prove allegation*— Oa«s of proof —An 
versarv IS entitled to the benifif of anch j rtsnmptin-s 
as naturally • ise Item a party’s fa lure to prove m* 
allegat ana. even thounh the cuos was la the f »t ta 
stance on the former Gwn BlSWAA e 2**5° , if 
Pavl CaownniiT 8 W R-. 380 

11 ‘Failure to prove precise 

case pleaded— Decree. Eight to - — A F™" 0 " 

ruling in Beejvgaath Chatteiyee T L * lies •~ 0 * 
Dalct 12 W J- S4S explained not to mean that » 
plaintiff must e thcr get tne thing he dauns cr 
nothing at ad, hnt tl at having come into Court upon 
one title, which be ashs to have declared ana fails 
prove a plaintiff cannot claim the declaration « 
an o' her UOIXCE CurxDB* SlBCAB r ISBI 

Cblvdeb Uib 23 W R-* 

13. Suit for possession alleges 

fraud — Change to nut for redenplioo — tfliereta * 
suit for possission the plaintiff went to trial on 
question of frond, and that question, was tried or w , 
la not entitled npon appeal to abandon that isroe 
to ash the Court to treat his suit as on- fc redemp- 
tion Bam Dao Mojtdal e Ir»BOuoxrDa« 

[3 C. W N-, 3.o 

I 13. Right to make party 

; Indifferent character— age net patif p' 
sow/Jy- 2 ey reseat* W. -I« * 

■ recover advances made to the def cnaant to axes 


VARIANCE BETWEEN PLEADING 

AND PBOOF — coniirued.- 

1. GENERAL CASES — concl u fed. 

indigo factory under a karbanraujab, in tvbich it was 
agreed that the advance should first he repaid out of 
tile prefits realized from the manufacture, where it 
was found that the sale of the indigo had yielded 
more than the amount advanced, but had beeu credited 
bv the plaintiff to old debts owing him by the defen- 
dant's father instead of to the defendant's persona! 
debt,— ZfWtf that the plaintiff had violated the terms 
of the agreement, and had not in good faith attempted 
to make the defendant personally liable, and he could 
not be allowed to proceed against the defendant as 
representative of his father. Pkreoox r. Ltjcumee- 

I'Ct Singii - • • 12 W . B., 113 

14 , Bnestablished defence — 

Decree, Right to.- The Court should not necessarily 
decree the plaintiff’s claim in full because the defence 
set up by defendant has entirely failed. AIctloob 
An r. Kiria . 1 Agra, 276 

15, Defence not sot up by de- 

fendant — Inconsistent defence. — It is uofc compe- 
tent to a Court to set up a defence not only not made 
bv the defendant, hut inconsistent with his own 
statement. Sntmnr Soondubee Da dee t\ Pdbesh 
Naeai.v Hot . . • Id W. B., 484. 

Radiia Binode Dctt r. Kootadodk Mpatjdl 

[15 W. It, 363 

Chitxua Cookary Beeee r. Bast Laid Moo- 
kebjee . . . • 18 W. B., 334 

Rajabait Banebjee r. So.vatcn Ror 

[23 W. E., 404 

2. SPECIAL CASES. 

16 , Account, Suit for balance 

of — Failure to prove balance alleged — Issues — 
Civil Froctdure Code , 1550,3.111 - — Held, in contra- 
vention of various rulings of the lato Sudehr Court, 
that a suit brought on an alleged settlement of 
accounts, and balance struck andladmitted, should not 
be dismissed merely on account of the plaintiff’s 
failing to prove the ulleged settlement and admission 
of balance by defendant ; but that the Court, being 
competent under s. Ml of the Civil Procedure Code to 
amend or frame additional issues that may be neces- 
sary to elctermine the real question or controversy 
.between the parties, ought to eutpr into evidence 
regarding the items composing the account, and decree 
the claim regarding such items, if they are found to 
1 idue and not otherwise barred. Kjsiujn' Peksuad 

.B ha was ee Bees* 

[Agra, SVB., 47 : Ed. 1874, 35 

Rausahoy v. Seethoo 

[1 N. W., 2S: Ed. 1873, 26 

But where the issues had been framed solely on the 
alleged adjustment, the suit was held to he rightly 
dismissed. Xosiv Cuvxver Koondoo v. Sbee- 
mtm Bhtjttabciiabjee . . 15 W. R., 24 

17, Accretion — Gradual accretion 

to a formation of dry land already existing, and 


< VARIANCE BETWEEN PLEADING 
I AND PBOOE — continued. 

2. SPECIAL CASES— continued. 

appropriated to a-n oicner of land, on a river's bank : 
— The ownership of 'the led of the river was not 
the subject of contest below — Variation of claim 
disallowed. — Although there is not in Madras, as 
there is in Bengal, an express law embodying the 
principle that gradual alluvion enures to the laud to 
which tho accretion is made, following the ownership 
of that land, the rule is equally well established in 
both these provinces. Both parties were riparian 
proprietors of adjoining estates on both banks of the 
river Godavari. The plaintiff claimed the right to 
newly -formed land, in mid-stream, which she alleged 
to have been formed by accretion upon au already 
existing lanka or alluvial islaud which belonged to 
her. On that point there were concurrent findings 
against her. The accretion had taken place upon a 
lanka owned, not by her but by the Government, 
and higher up stream than hers. Held that the 
plaintiff must abide by the ground of claim which she 
had presented below, that being that tbe new land was 
formed by gradual accretions to definite and visible 
portions of a lanka previously belonging to her. This 
she could not now vary to a claim founded on an 
ownership of the river-bed cn the strength of her being 
zamiudar and owner of tile land on both banks of the 
river, without either issue or evidence directed to such 
sub-aqueous ownership. Baitjsd Bamaiaxsuaiaadia 
r. COIIitCTOl} OB THE GODAVARI DISTRICT 

[L L. B., 22 Alack, 464 
L. B., 28 L A., 107 

18 , _______ Alienation, Suit to set aside 

— Variance between case in plaint amt evidence — 
Raising ground not taken in plaint. — The plaintiff, 
a Hindu, sued to set aside a certain alienation, on the 
ground that the alienor was au illegitimate son of the 
plaintiff’s grandfather, and therefore had no interest 
in the property. Not being able to substantiate this 
ground in the first Court, the plaintiff, on appeal, 
raised a new ground, viz., that the alienation was 
bad, because under the Mitaksbnra law the owner of 
a share in a joint ancestral estate is not competent to 
alienate Ids share without the consent of the other 
heirs. Reid that such variance could not he allowed, 
and that the plaintiff must prove his case as laid in 
tho plaint. Sbi Prasad c. Raj Gtjbd Tuiaxibuk- 
nath Beo . 6 B. L. B., 555 : 14 W. B., 386 

19. Alleged inconsistency in 

pleadings — Construction of solehnama — Estoppel 
— Objection taken for first time on appeal. — After 
thB death of a Hindu widow, a suit was brought to 
have a sale of a pertiou of her husband’s estate made 
by her set aside on the ground that the sale was 
invalid except in so far as it affected the rights of 
the widow herself therein. The plaintiff, w ho was a 
collateral relation, alleged himself to be the heir, and 
sued as’sucli, but was not so in fact. It appeared, 
however, that a solehnama had been entered into 
between "him and the heir by virtue of which he had 
acquired all the rights of the heir in the property in 
suit. It did not appear that any objection had been 
taken in the lower Courts to the framing of the suit on 
the ground that the plaintiff was cot the heir, and the 
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VARIANCE BETWEEN PLEADING 
AND PEOOF-ceal.»«.*f 

2. SPECIAL CA«ES— ectl »*td 
i readant was ellowed to raise U»* a.me cb)«twa to 
tte sn t as he m tit lire taken hal it been brought 
bj the b r On appeal t »»» cent -nded on bcbilf cf 
tie d f ndant that the jtamtiff hi u sued at b ir 
c«.,ald rot be mil w d to »u c«d » the basis of be 
solebosma »J this would bo contrary to the rale L J 
down 1 Asia. Cisader S aiS v Sla«o C*«r» 

riulto 11 iloore, I X ~ R Mthat, ftliaobjoc 

tion had been tsken n the first Coart. the pa ot and 1 
mara m ht and oaibt to ha e been amended, but as 
it was not so taken and the substance ot the case in 
the plaint was that the tale by tbs w Jow «»• oral d 
b yond her own interest, under the c reumslanecs t 
the raw there «u oo« ht m the c nWn i n of t he 
snutUmt. NrEnBossEis r «biosih»i Lit 

[I. I. K., 20 Calc- 1 
It XL, 10 L A 221 I 


20 - 


-So * 


, a sale ot an -stral p opirty by a minor t 

fath r and •raardiaa as made w tloat necessity and 
f r the fa b r*» profii-st* eipjuLtnrc and *t» t 
nqnr by th» purebsscTt at o wbeth r t *u forth* 
n ant s benefit, the del -nuaula alleged that the tale 
was made under p 'oture of a forreksur* so t on 
aeeoi nt of a demand under a form r mort -»_e for an 
aneritral de t Plan tiff basin; failed to establish 
his ease, sought to go bach and opeu the consul ration 
for the mortt,a.e made t long as twenty year* a~o, 
hut the Pnry Council agree og w th the H „h Coart, 
refused to allow h m t do w. UoiUDA at at 
Knuoor Amtoci, Miarn IScguu 

[17 W B,P 0,103 
2L Company Comlnlttonri L it 

of— Aiaeadaieat of pla at — Where the holder of 
sham a a company wu described in the list of eon 
tribe torn a ajainst whom a balance order hr the Court 
Of Chancery had been made, as “ Desj Bhauj cotton 

m rthant,” and as he n sued “ in h i own n^ht,” 

Htti that the pla ntdTs company conld not bo allowed 
to c re ev denee that the shares were in fact held by 
a firm consist ng of laouuli idual* named respect c ly 
Bbaoj Zntaa and I trji Hemraj nor could the 
pla ntiCs be allowed, at the hearing of the appeal o 
amend their pla at onnoally framed .samat both 
p-rtnm with a r cw to making the firm 1 able for the 
amount f the calls, so aa to sue Bhan]. Zntani only 
who alone was alleged to hare signed the articles and 
memorandum of association n the name of D bis 
V ra 1 to, “»*' 1»“ personally liable *, the 
bolder of the sham. IFe tenis mi Car n o 
Ck Jp S1I dut oguuhed. l-osuos BowaXT iso 
HitmsWwSutr Bran Znar, 

P-EIL,2 Bern, 118 

„.?L p .1/ Com Pramin0— f« l mr i t o prove 

S3- is 

«as net “titled to a decree on the ground taken oa 


VARIANCE BETWEEN PLEADING 
AND PBOOP — cost* »ue£ 

* SPECIAL CA«Eb— «*/ ***/ 
appeal that the document seas »*»U as Irfia, “ 
r '-Aster ed, declaring that it d d u taffcit El wLksa. 
ilAJJHlTB ALt Kha* r- llOSSAiy ^ o3 

23 Contract— Jsssapf •>■ «/{«•* 

De , oa on.— The datermina m >a* «=« »»* 
be found'd upon a case e iher to be found n tbe 

inform olrSto or cctmirteut w lE the ra«tE«if 

made Therefore where the rtlef * cu r !lt . Lh 
plaint is grounded on a contract, the caae finrt uotte 
detenu n-d n^ an alleged e^ ‘J ' S ,*X 

differ mt state of facta and lucemsts^l ; w J th ^ 
alleged by the plaintiff. EdBAa Cachet IJ-a » 
saxiacurBS Uhctto ^ r nt 

tsi.arur.if u.s7 ] »wmr j c.s; 

I r. i,.rf . do., ms do» . 

] Lien* 


S..UU escb» •wys iijg ‘fi ‘"Sf." 

ieUrx danU had refused to take del • . , flie 
the plaintiffs were ready and wnlmg to ^ 

aaJ Dfon th^eridsnce of the plaint JTj 
that there «»• no 'ontrict a* »^gcdm ttoj 

but the contract, as stated by thfin, -a» '« £ 

(the plaintiffs) were to purchase teOf * »« a ^ 
the defendants. The J udg. 

ground that the plaintiffs were bound to p»« ^ 

i rfiVSSLciwii-fti'fe 

The issues raised admitted of the true 
tried, c x. Whether under the 
defendants were liaAe to pa* the pt«» * * 

ml >! >!», « n. 

amtuded the issues, or framed sdddioaalom ^ B 
object oT the plaint is merely to bnn 

| 25. — -Ejectment. 

i 

1 Slt\^of”heconlAWh^ 
to prove the lease, he . not 
the asm* suit, ignorWe, the !»»»• ** . ^ np »al 
h. grueral Ule theuyk he s/ustbe 

failed to prove the W » 

| hm ted to the case which b* 

plaint, out he may put forward on ^ftu 

! ia hia plaint from the commence® nt, « oaf 

to meet, and Will nit U taken by «irpre«- ^ 1 

i bai c. Haw mis BAVtt 


- ill! 


-Jsusf 
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VARIANCE BETWEEN PLEADING 
AND P^tOOE — continued. 

2. SPECIAL CASES — continued. 

26. Suit for eject- 

merit against defendant as tenants and on failure 
as trespassers — Case set up in appeal which was 
not that set up in the Court of first instance . — The 
plaintiff came into Court on the allegation that she 
was the owner of a certain house, and that the 
defendants were her tenants at a certain rent, and 
she sought to eject the defendants for non-payment 
of rent. The Court of first instance having found 
her allegations of tenancy to be nutruc, she then in 
appeal endeavoured to support a plea that the defen- 
dants were trespassers, such plea having formed no 
part of the original case. Seld that the plaintiff 
could not under the circumstances be heard in sup- 
port of a new plea of which the defendants had had 
no notice until the ease was in appeal. Zakshmibai 
v. Sari bin Itaoji, 0 Mom,, 1, referred to. Haiku 
Khan v. Gayani Kuab . I. L. R., 15 All., 1S6 

27. Suit for eject • 

ment oj defendants as trespassers — Decree declar- 
ing right to rent as landlord . — In a suit to eject 
the defendants as trespassers, although it was found 
that the latter were not so, the lower Appellate Court 
notwithstanding gavea decree declaring the plaintiff’s 
title to receive rent from tho defendants. Held 
that tho entire suit ought to have been dismissed, 
inasmuch as tho defendants were not found to he 
trespassers on the allegations made in the plaint, and 
on the suit as framed the plaintiffs were not eutitled 
to get any other relief than the particular relief which 
they asked for. Kali Kishobe Chohdhby v. 
Goei Mohtjn Eos Chohdhby 2 C. W. N., 166 

28. — Title to relief 

completed pending a suit— Amendment of plaint. — 
A, having leased land to B, sold it to C. Persons 
having trespassed, B offered no objection, and it was 
alleged that ho was in collusion with them. C now 
sued before tho expiry of the lease to eject the 
trespassers; the lease expired while the suit was 
still pending. Seld that the plaintiff was Hot 
entitled, to the relief sought, and could not be per- 
mitted, on appeal, to amend the plaint by adding a 
prayer for a declaration of his reversionary right, 
although the acts of the defendants were such as 
to be prejudicial to his rights as reversioner. Baha- 
NADAN CHET!! V. i’ULIIIUITI SeEVAI 

[L L. R., 21 Mad., 288 

29 . — Encroachment, Suit to pre- 

vent. — Where the plaintiff suing to prevent an 
encroachment on certain land alleged that tho land 
was set apart for recreation, but the evidence 
established that it was set apart generally for the 
more convenient occupation of the houses surrounding 
it (which would include recreation purposes), — Seld 
that the plaintiff ought not on that account to fail 
altogether and ho left to a fresh action. The defen- 
dant had not been misled or induced to refrain from 
calling evidence to rebut the plaintiff’s case. Ban- 
CB.ORDAS AlETHABHAI V. llANEKEAIi Gobdhandas 
(T. L. R., 17 Bom., 648 


VARIANCE BETWEEN PLEADING 

AND PROOE — continued. 

2. SPECIAL CASES — continued. 

30. Eraud — Failure to prove speci- 

fic case of fraud . — Where the plaintiff in his plead- 
ings pledged himself to prove a specific case of fraud, 
and made his cause of action entirely dependent on 
that, he wa3 not allowed to succeed, when he failed to 
prove fraud, on a collateral matter. Saheb Boy v. 
Gejahheb Pebshad Nabain Singh 

[22 W. R., 221 

3L — Compromise by 

official assignee— Insolvent Act, 11 ft 12 Viet., 
c. 21, ss. 2S and 29 — Charges with a dew to 
establish fraud — Practice — Pleading — Amendment 
of pleading — Bestriction of power to amend . — The 
account of an estate formerly in the hands of a 
derivative executor who became insolvent and died 
in 1856, having been pending in Court for many 
years, some of the parties being interested in the 
original estate and others as the insolvent’s creditors, 
a compromise was effected, under which a suit, 
brought in 1S58 by tho Official Assignee, represent- 
ing the deceased insolvent, was dismissed by the 
consent of parties in 1S75. Part of a snm of money-, 
paid to the credit of the insolvent’s estate hi 
pursuance of the compromise, was mado over upon 
the passing of the consent-decree, with the knowledge 
of the assignee, but without notice to, or the sanc- 
tion of, the Court, to a person who had assisted in 
taking tho account. Prom the representatives of 
the latter, ha being now deceased, the successor in 
office of the assignee claimed repayment. The 
plaint, as presented, alleged the fraudulent conceal- 
ment of the payment from the assignee. Afterwards 
when all the evidence had been taken, and it had 
been established that tho assignee knew of the pay- 
ment, this was amended to the statement that, if he 
did know of it, he bad no power to consenc 
to it, and that his consent would not be binding, 
the payment being a fraud upon the Court. 
Seld that the amendment at the stage when it 
was made was not permissible. It is a well-known 
rule that a charge of fraud must be substan- 
tially proved as laid, and that, when one kind of 
fraud i3 charged, another kind cannot, on failure of 
proof, be substituted for it. The High Court having 
decreed the claim on a fiuding of fraud different from 
either of the above. — Seld that on.this ground alone , 
the judgment might have been reversed. Montes - ' 
quiz u v. Sandys, IS Ves Jun., 302, followed. 
Abdttb IIossein Zenaie V . Tubneb 

[I. L. R., U Bom., 620 
L. R., 14 I. A., Ill 

32. Hathehitta, Suit on — Sath - 

chitta given for amount of adjusted account — 
Failure to prove hath chitta — Frame of suit . — Where 
a suit was brought to recover a sum of money due on an 
adjusted account, for which it was alleged that the 
defendant had signed a hathehitta, and the lower 
Appellate Court dismissed it on the ground that the 
defendant uover signed tho hathehitta, and that the 
plaintiffs had failed to prove then ease, — Seld that* 
having regard to the frame of the suit, tho plaintiffs 
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VARIANCE BETWEEN PLEADING 
AND PBOOF eon/ »« ti 

2 ‘‘PFCIAL CA«Es — e at autd 
ought not to he ftllow d to ask the Court to J term no 
«b thrr the on mal d bt for wh eh tl e hill ch It* 
was p nbalbro pa d off as 0 e drf ndant alleged 
and the t could rot be trcate l ml a «u t for tho 
original d t, Gossa x 1 am K asix r Allan 
Jaw BEK 1CWN, 710 

33. - Mortgaga ( /or rtJtap- 

t m D e o» mortgage i I up If defend ate aul 
mot ntka alleged ho y a n ff In a lu t to redeem 
the p until! produced a mort age the gran nen u of 
wh h the d f tidants den id. tot the; proJoc d a 
mortga e t omthe la at fl"» aoc sto s to l r aur a* 
tort The P no pal 4 uJ ler Am ra made a l free 
for the is rat on of the lands accord g _n the t mu 
of the mortgage produced by the d f ndauts. The 
Civil Judge reversed tl e d a on II el J on special 

appeal that tb Pn pal ml 1 r Via en mi jn tified 
in mal ng th decree » h he a e t rot being 
meouaiit nt w h the r l f pnsv d for oy tha plaint. 
B«cba Kan y » Kc m Kmi Nai» r \aiia 
P ttiaAJt hr shamed htrrn Baeaccak 

(4 Mad. 353 


34.- 


Te rf acs y en of o her mor gage than fit 
negate a eip of uk hn. tie ugkt-E dears 

Jet 1 of 1 2 t 3o S atones/ of a serves ffir rat 
to etlrt at oc « pant ken, far ad m tt ill The plam 
tiff sued to redeem cei am land, alleged to have beeta 
nvmtga^ed by b • ancestor to the aueeatora of the 
defndantaml 3 At the hcann„ the deed of mort 
gage n r epeet of wb eh the an t was bran ht was 
prodne d bnt another mortgage of about the tame 
date was prodne d and pro ed by the pla nl ft. The 
tower Courts passed a decree for the i laiutiff The 
defendants appeal A Held (re ruing tha d erceef 
the lower Courts) that where a part cular instalment 
smed on as the bass of a right t s incumbent on the 
pa Utia to (Stall sh his case on that particular cans* 
sc of act on merely bearing 
i f the aame description and 
i class Under s, 3o of the 

«™'12 

Pul i . S'" 5 *”* * onW ** admissible & relevant 
tn .i “ I 01 b * * dm Mihle to prove the reasoni 
^*“"1 “*•«• h another eaae GonxD- 
»AT DKaursn X RacBo/basnucKn 

UI L. It 8 Bom., 643 


loe same common name 
so nclnd d n the aai 
E dente Act I of IS 


of, 


• Ckangt f motor 


mmmsi 

Snfcorc nate Jnd* ^nutat on Tbe 
made for the^mou^t “ a** “X !“?**» e hxd *** 
d fendant l t that the 


nded that the 

Jnd ehu hat thb moi 

a ssmi 1 i? , \3rf55ia 1 “« 

the m rtracoCs t t. a f” twal V* 1 “e-harred »s 
mort agee ? E ri\ow!cdged h J ‘he 

of ' tatioa. IT. 

SiSs^S?” 


VARIANCE BETWEEN PLEADING 
AND PROOF— coa/ aacrf 

•» V PKCIAL CASES — coat asrd 
Judge agreed w lb the first Coort as to the mer sof 
the case bnt reversed its decree on the ground that 
the plaint IT waa not nt tied to succeed on a state of 
facts inctma stent » h the case sit forth a the J la at, 
obser In- that a plaintiff ought not to he all owed to 
change h s canae cf actl n. Held by the If p b Conn, 
on second appeal that the decree made by tbs trrt 
Court la favour of the pla ntiff d d not in any wap 
proceed upon a cause of act n diffirvut from that 
made m tho l laint, and that tl e cause of acslral 
remained the ta-uc nam ly the n„ht of the mort- 
gagor to redetm from a mortgagee A plaintiff on 
not to be allowed to alter b » case so as to con ert 
a sn t of one character into a so t of anotb r and n 
consiaUnt character LiODUlt BuhaJi! e IIam 
Dixkas Di»u L I*. IE, 4 Bom, 6S4 

30 — Mlfrot oa /eoij 

from tkot made sa pla »f — L pona n ortgl.eof Und 

made little lea* than antjr yrara b fore th# preMU 
amt a drorra followed n 18-S to the fleet that aa 
account having been tab n or what was dne o“ the 
mortgage the mortgagor m ght at any 
tender of inch mart gage- money »t*h nUrert up to 
date and rrqmre tbat the land ahoald be restortd 
The plaint ff, re presratiog the ntcrest of the 
mortgotor sued for redemption of the toortgjg#. 
treat ng the above d eree aa rrgnlaUn* the ngUi « 
the part ea f om the t me when t waa made Ht.* 
that the rla utifl not ha mg ronght by hi* 
redeem the mortga -e. or alleged that there had w™ 
acknowledgment, eonl I not n the present »P1 ( “ "r 
back ou a n^ht to red em such mortgage aj 
the Utter might be w tl in lim tatam, a. that *<»“ 
be to make a ease diff rent from the one H#d «« 
decul d la the Courts below Aeror.hn.lj l» «“• 
had been properly dumused. llatl BATJT 
LCXAAtt r Si APC1UI II OKU A SJ I SUET 

[LL-K^IO Bonnet 

37 — — Su t (or re* 

t on by portkaterof tqu tp cf redemtpt 

0 xtnbt defend* alt cf olker mortoopt / ■ ••• 

pla at If to bare pla at amended and Ikt 7* ' ° 
tatter mortgage dtten* mtd — The ] la ntiff a» P 
ebasrrof theegu ty of red mpt on sued for rtden'P 
Be alleged a mortgage dated A. I 18W *«. ,V 4 

1 he defendants admitted a mortgage butaU g 
it was executed at a different t me and for a 

MU, tl. , .J—. — IP''" S;‘ “Sfl " 
judgment waa d Evcrcd the plaintiff 
ameud the pUtnl and to set up the moetg*,. 
by the d fendants. II a application »M 
the Court dismissed the su ton tho ground 
had fa led to prove the particular nwtgage *1 £ 
the plaint. The District J udge confirmed the J* 
but ^served that there probably w« » 
for the larger sum aa alleged by tba 
On second appe al — Held »»«■“* *“* t_4to 
remanding the ease that the plaint ff was ^ 

have the qu stion of the mort aje for the l»rg 
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VARIANCE BETWEEN" PLEADING 
AND PROOF — continued. 

2. SPECIAL CASES— continued. 

38. Cause of action 

set out in plaint — Burden of proof— Civil Pro- 
cedure Code ( 1SS2J, s. 50— Sait for redemption of 
mortgage. — A plaintiff is only entitled, to succeed 
upon the cause of actiou alleged by him iu his plaint. 
So, where plaintiffs came into Court alleging a mort- 
gage of the year 1854 made by their predecessor iu 
title in fas our of the defendant and seeking to 
redeem the mortgage of 1S54, and it was found that 
the plaintiffs had failed to prove the mortgage of 
1851, it was held that the plaintiffs were not entitled 
in tint suit to a decree for redemption of other mort- 
gages which might be found to subsist between the 
parties, but which formed no part of the cause of 
action upon which the plaintiffs came into Court. 
Bead v. Brown, L. It., 23 Q. B. D., 123 ; Marti v. 
Bhola Bam , 1 . B. B., 16 All., 165 ; Salima Bibi v. 
Muhammad, I. B. B., IS A ll., 131 ; Batan Kuar v. 
Jitcan Singh, LB. B, 1 All., 101; Parmanand 
Misr v. Sahib Alt, I. B. 11., 11 All., 138 ; Zingari 
Singh v. Bhagwan Singh, Weekly Motes, All. 

( 18S9J , 1S7 ; Krishna Pillai v. Bangasami Pillai, 
I. B. B., 18 Mad., 162; Govindrav Beshmukh v. 
Bagho Beshmukh, 1. B. B., 8 Bom., 513; and 
Bshenchunder Singh V. Shamachurn Bhutto, 11 
Moore’s. I. A., 7, referred to. Bakshman Bhisaji 
Sirsekar v. Mari Binkar Besai, I. B. if., 1 
Bom-, 581, and Chimaji v. Sakharam, I- B. B., 
17 Bom., 365, dissented from, mieo Prasad «. 
Lahi Kuar . . I. L. R., 18 AIL, 403 

39. Mortgage sued on 

not proved — Admission bg defendants of mortgage 
right— Bight of redemption.— Tha plaintiff sued to 
redeem a kauorn of 1S59. The kanom was not proved , 
but it appeared that the defendants iu possession had 
in various documents admitted that they were kanom- 
.dars under the plaintiff's predecessor in title. The 
Subordinate Judge held tint the kanom to which 
the admissions related could not have been executed 
before 1823, which was less thau sixty years from the 
date of some of the admissions, and he passed a decree 
for redemption. Meld that the plaintiff, having 
failed to establish the katiom on which the snit was 
based, should not have been allowed to fall back upon 
some other as to which the defendants had made the 
admissions iu question. Krishna Pillai r. Kanga- 
bam Pillai . . I. L. R, 18 Mai, 462 

40. Mortgage sued 

on inadmissible m evidence for want of registration 
— Secondary evidence — Inadmissible mortgage, 
consolidating Uoo prior mortgages — Redemption, 
Bight of — Decree to redeem prior mortgages. — Iu 
a suit to redeem a mortgage of 1867 which bad been 
lost and admittedly had uot been registered, it 
appeared tint it had been executed in consolidation of 
two prior mortgages, dated 1856 and lb60, respec- 
tively. Meld that the plaintiff was not entitled to a 
decree on the footing of the unregistered mortgago 
which could not be pioved, but that he was entitled 
to redeem the two previous mortgages if they were 
found to bo genuine and valid. Akumugaoi Pillai 
t. Pbriasahi . . I. L. K., 19 Mad., ISO 


VARIANCE BETWEEN PLEADING 

AND BROOD — continued. 

2. SPECIAL CASES — continued. 

42, Suit for redemp- 

tion of immoveable property brought as donee — Title 
of plaintiff as reversioner.- In a suit for the 
redemption of immoveable property brought by the 
plaintiff as donee from a Hindu widow of the equity 
of redemption, the plaintiff's right to the property 
as reversioner cannot be inquired into notwithstand- 
ing an allegation in the plaint that he was a near 
relative of the husband of the donor. Jagannath 
Vithal r. Apaji Vishnu . 5 Bom., A. C., 217 

4 2. Procedur e . — 

Where a mortgagor snes to recover possession of the 
mortgaged property on the ground that the loan has 
been paid off from the assets of the estate, and that he 
i3 entitled to recover surplus collections, and the Court 
finds that a large balance in favour of the mortgagee 
still exists, the plaintiff is not entitled to a conditional 
decree, but the suit should be" dismissed. Kunlun 
Lal p. Sasta Eooer. Sasta Koobk p. Kundun 
Lal 8 W. R., 369 

But see Boistub Dob3 Koondoo v. Huro Narain 
Haldar 17 W. R., 408 

43. U sufr net nary 

mortgage — Failure of claim to enforce lien— Com- 
pensation for breach of contract to give mortgagee 
possession. — A usufructuary mortgagee, the mort- 
gagor having broken his agreement to give him 
possession of the mortgaged property, sued the mort- 
gagor to recover the principal mortgage-money and 
interest by enforcement of lien. The property was 
not hypothecated as security for the mortgage-money. 
Meld that it was inequitable to dismiss the suit for 
that reason, the defendant haviug been guilty of a 
breach of tho contract of mortgage, for which the 
plaintiff was entitled to compensation ; that although 
the plaintiff did not expressly claim such relief, yet, 
regard being had to the pleadings and evidence iu the 
case, the suit might be treated as one for such relief ; 
and that on estimating the compensation which should 
bo awarded, the principal mortgage-money with in- 
terest at the rate specified iu the contract of mortgago 
might fairly be taken as a reasonable guide. Hahesh 
Singh v. Chauharia Singh I. L. R., 4 AIL, 245 

44. Usufructuary 

mortgage — Suit to enforce hypothecation — Compen- 
sation for breach of contract — Money lent — Money 
had and received for plaintiff’s use . — An instru- 
ment of mortgage provided that the mortgagors 
should deliver possession of the mortgaged property 
to the mortgagee, and the latter should retain po»ses- 
tion, setting off profits against interest, until the 
former should redeem, by payment of the principal 
sum, which they were at liberty to do in the mouth 
of Jaith iu any year they pleased. The mortgagors 
having failed to deliver possession of the mortgaged 
property, the mortgagee sued them for the principal 
sum and interest, asking for enforcement of lien. 
The- instrument of mortgago did, not contain any 
hypothecation of the property. Meld that, although 
the suit, so far as it sought enforcement of lien, 
wholly failed, there being no hypothecation of tho 

13 C 2 
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VARIANCE BETWEEN PLEADING 

AND PE001— «»( ««f 

2 SPFClAL CA«E Je— «•/ teed 
prcperty j t t » u net eqn table or jropir that. u 
rt -arda tl m n T-cla si tl* mortgi. e alio- Id be 
rvi-gai <1 t » ft an t Iiimsi b aa • note cf 
i 1*3 «a« toiiil wl luir tie <u t wa* rvgaro i 
u ou [(, rotLfHTal on in uia>,(t for Ir ■v.'-i of 
contract r fo in y had sod r e **J for tL* 
g aiutiS now o for meuev lent and th* tu t aboulJ 
te m. d * ta *. nio r Ji: 

Collto IL.n,l AIK. 231 

45 — Partition— Fa «/» r/ i» <— 

E gU to de lent on cj alar* — Whir* Ibrsi u 
o. j tt cf a a t f r ■ ir, d aid valued M » at t for p ar 
liliou cf a |citio of the it alt fill*. lie )U tJ? la 
cot tall ltd (o tors rrnud and ul for a d la'al-ou 
u to thr tatect of li a alarc I mr» Mon 1 err 
r Bsoro M uvf V rt S3 \\ 1L, 333 

Affirm tog « C 22 W IL, 11 

40. Possession V. «j < y **. 

ft t* 3! i * ‘'e eat wisit) tal Id a as t 

for d o t t. j m .fl of paper. said to U b 
ILt poll* i>iO of d f t.wiB lie ao.crof lie latter 
was tla b lad rr.n e o r l pep, • to thr jdalo- 
tllao luuj mi f I a usn* In tbt firat 
C " * b fo n tat araif [-apers lud Urn dr 
t-daaa fc d a. d tua.lt a dectve erd jln„ tit 
Mi rr cf t "tvn o lire of tit paper*. Ou appeal 
theatUtt uo m J edge was principally directed 
to tit p. ct »b tUr tl rent |T of tb* jwper* by the 
p-natiT, am. *1 a rr» pt by L ji at jlatctifTa 
a^ent Jleld tlat Una joint *aa a df[%rtor» wholly 
fmm tit caar made telo* and ouglt not to bate 
bttn tut rtaiu d oa appeal rocniar* Rot r 
TaoTtrciHoxcHCTLi Dos_is 14 W It, 460 

47 „ 1 mmeremlt t 

rrtprrli-StpmU orj, 1 , —mid tbal ll« 

qn alma of I«Mum Lot a proper ooe for dvri- 
auta a plja f lun tat an lfaa ornralrd. and tilt 
C^im *M found to U Uajd, K* ou th* faet of 
jwutwoa, let of tit claimant Uin„ a m -mbtrof tl* 
hZi. xi T . 'I 3 * l Vn-irty acquired by «. nt 
fnnoa \r*o Rax r Cumiroo H IAstS,SB5 

PoMcssion Suit for— A* 

mat ro. . cf a d e _ L m lal 0 ^_j n ^ b _ 

miTr .t!! Br 'lT T , to, ' mcr P w ““ of landed 
K J ^ defendant pi ada Urn ta.ioa and 
P uonfl jitMTe* fa ta from *1 l t l* Court u unable 
neUo'u^‘r", 0fU T f I- 1 * «diff^U 

\ p3WR, 208 

40 A ^ 

fo aifwaf a, A i , U tJrtmpt c mat 

“i” i 4 ■ raaSrir 


VARIANCE BETWEEN PLEADIHO 

AND PBOOE-roal »»»A 

2 SPECIAL CAsU»— r » **J 
a toal* ta tie latUr lllMiWm RtSICC » k «« 
1'isiiusMafu 13 W IE, 4o3 

SO i — — — Tmtlmrt Ip prxr 

pottal —In aaa l for poaaraaloo by l«orv}aAcl^'»* 
los uodiT AIT rent j* tali frost tl» avsie raun--*-. 
«b n tbe If ndant a Jotial fad*, be a id la* » 
ri ft lt to late a jsdtc al tltrltul j^oa of L* «l*i“ -* 
ocftipa cy Cij>»*tb eaitu r J kzxaCnt 
tfmui 3 W 

■■■ 'if /»;*«»■ 
oa rprcjU tt!r-£yil tt offaya*7 - A 
tlaantiS «1» l tecta da la jrvtlas 11* f*‘ « MVd la 
in jlamt a* litr aaaiilt REpdit= B a rig tof <~a 
j^ucy rray a rcred to a an It for povatwru* «« 
tier.), b be doe a not pro re tin 1. (on «lu.b b« •P , ‘ Q ' 
Ica-ly txlui Scum rxn-ii> c ha^»” 

83 — — Dtrrrtt* yr»aad 


(let laral to of mlaii UeOaarran rg— a ta wrUta 
and for naatie |rt£j. a le 6 lcg t.at be l* 1 jj** 
»rro r fally rjrtt J by the proUttaaraita Ude MU* 
dafm Uot. Ur i that tbe brerr Court* *cr* 
la git Ur tin lda.nl iff a dent* for p—etuai «a t-a 
p,rcouJ e.f ompaury n s l b« iwt Earbr *■*'*?’ 
autb rtlltf 1 b It* pUlnl. it/e-y* • r Af*J“ 
mmU Dal 24 It D iit, l Uo*tA l.iu»arr 
C*t*i-i» Srat*s r Dncxncioi Nnutti 

CLUB., 6 Cole, 246 4C.L.B.443 

63. ■** • ' * f *** 

tivm—ltrttt —The jUioulf aued to ree> » r 
•ton cf certain UnJ allrstag that it *u ‘“- '‘j 
land, «U<b be InJ puttliieel from a lull I*". 
Tb* Court of Errf Itia^uc* found that }* »> J* 
proved tbe tile be all grid, and aIUou„b U b»* 
conWcd at tb* lc«i. B tliat a tUle bT **»*” 
j rare" advirac payuen bad been proved, ^ 
held tbal U *»a not proved, and that a* »* 
cot alleged In tie plaint and no Wo* *« 
aa to it, lie liamt £t aaa cot tin 
and arrnrdicgly diamuanl tb* an E 3be P 
till appealed, and ou* of hi* ground* t‘ ■trf* 
aaa that be «aa ccUiicd to nce«d bf ' lrtM , , 

title of ailvrrae ]«u,a*on pro ed. Tbe ^ apF« 
UU Court rooaJdfird that lb* plan- till bad F“ 
that b« and bu vindnr had held adter** t^-**^* _ 
fee a penod of over twelve year* and care tn* t 
liS . „ th, .lr. .U, .1 IW Uf l" 

defiudai t appeal <1 to tl* II *b Court “J 
toe tended oa lie behalf that the J Sambo 
entitled to aucccd open a Uil* Mad verve 
when it vra* not alleged in Is pUint. ^ 
had been laid down in rtaiwct of U Jf«H | 

taprcH notK* in the lowtr Appchal* Court t-»t . 
plaintA rviitd on the trie of adv«r*« . id 

aa ie toefc no o'jedt-a. on the amend **“* ** , ot ^ 
tw allowed aa opportunity to all evidence ^ 

and aa he had ei.car<iaentiy notbetn PTJ 11 ** j* 
couxa* adopted ly the low , A|~G»« ™ 

decree cl that Court ahocU be ntflrmcd MI) 
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VARIANCE BETWEEN (PLEADING 

AND PE OOP — continued. 

3. SPECIAL CASES — continued. 

Delia v. Bgdonath Deb, 21 W. 2?., 414, aud Shiro 
Kumari Debi v. Govind Shaw Tanti, I. L. LI., 2 
Calc., 418, distinguished. Joytara Dassee v. JIaho- 
'Vied hlobr.ruck, I. L. It., 8 Calc., 973, discussed. 
SojtDum Dassee v. MuDnoo Chundbb Siboab 

[I. Ii. R., 14 Calc., 592 

54. Relief granted 

on a different ground from that asked Jor. — Plain- 
tiffs suit was that they were co-owners with A of a 
certain property as members of a joint family under 
the Mitaksharu law ; that after 3 ’ s death a 3} annas 
share of the property was registered uuder the Land 
Registration Act in the name of A, the mother of B, 
although the plaintiffs were the owners in possession, 
and A was entitled only to maintenance ; that a gift 
was made of Ii annas sliare by A to her daughter 
and daughter’s son, without right, aud the donees 
having granted a zar-i-peshgi lease iu respect of Mint 
share, the zur-i-peshgidars took possession thereof. The 
plaintiffs accordingly prayed for recovery of posses- 
sion by establishment of their alleged right of owner- 
ship, or, in the alternative, for a declaration that they 
were reversionary heirs to the estate of B, and as such 
not bound by the gift and the zur-i-peshgi lease afore- 
said. A died during the pendency of the suit. It 
uas found that plaintiffs were not co-owners with 
B as alleged; but that, as reversionary heirs, tlioy 
became entitled to possession upon A’s death after 
the institution of tlio suit. Held that, as the plain- 
tiffs had claimed to recover possession in the suit, and 

' ns A died before the case was taken up for trial, the 
plaintiffs were entitled to the relief, although they 
asked it ou a ground different from that on which 
they recovered judgment. Rasul .Iehan BEGnir t>. 
Ram Sukun Sisgii . L L. R., 22 Calc., 589 

55. — — Defendant sued as 

a trespasser — Right to decree against him as a 
tenant. — Where a plaintiff brings a suit for possession, 
alleging that the defendant is a trespasser the moment 
it is shown that the defendant is not in possession as 
a trespasser, but bolds as a teuant under the plaintiff, 
the suit must be dismissed, no matter what the 
character of that teuaucy may be. Ram Got am 
Singh r. H eet Nabain Sahoo 2 C. D. R., 292 

56. Failure to prove 

allegation of defendant’s tenancy — Right to treat 
him as a trespasser. — Where a plaintiff sued for 
khaa possession on the ground that the defendant was 
his tenant and had forfeited hi3 tenure by denying 
his landlord’s title, and it was found that there was no 
relation of landlord aud tenant between the parties, 
the plaintiff was held not entitled to succeed on the 
contention that the defendant was a trespasser. 
Laejee Singh c. Buntvaky Lail Roy 

[25 W.R., 448 

57. — : ; Failure to prove 

permanent character of tenancy — Right to decree 
as tenants . — In a suit for possession of land on the 
strength of an alleged mirasi mokurari, one of the 
main issues was whether the plaintiffs were or were 
not tenants of the land in dispute, and upon this issue 


VARIANCE BETWEEN PLEADING 

AND PROOF — continued. 

2. SPECIAL CASES — continued. ' 

it was found that the plaintiffs had acquired a title 
as tenants from long possession, although they failed 
to establish the mirasi mokuravi character of their 
tenure. Held that the plaiutiffs were entitled to a 
decreo for possession. Kalee Coontar Battur v. 
Khettur Noth Baug, 17 W. R., 47, and Surjoo 
Farshad v. Kashce ttawut, 21 W. R„ 121, followed. 
Bijoya Delia v. Bydonath Del, 2 1 W- R., 444, and 
Brindabun Chttnder Sircar v. Dhananjoy Luskur, 
I. L. R.,3 Calc., 246 -I C. L. It., 443, distinguished. 
Shib Cuuhd Lahihi v. J oymaxa Dasi 

[7 C. L. R., 103 

58. — Suit on ground of 

forcible dispossession where defendant’s possession 
is found to be permissive. — A Buit to recover posses- 
sion of land on the ground of forcible dispossession, 
in which it was pleaded by defendant and found as a 
fact that the defendant’s bolding was of a permissive 
character, should be dismissed at once, the defendant’s 
possession not being a wrongful one of the kind 
alleged by plaintiff, Tho right inodo of action in 
such a case would have been for plaintiff to serve the 
defendant with notice to quit tho laud, and thereby 
pat an end to the permission relied upon by him. 
Pnn&iM v- Nundcdomab Banbbjee 

[8 W. R., 385 

59. — — — _______ A pLiutiff’s failure 

to prove dispossession ou the particular date mentioned 
hi the plaint is not a sufficient ground for the dismissal 
of the suit. Hu no Chunker Chowduey p. Gobind 
Cn undue Mo in: o . . . 15 W, R., 178 

Boga Kolita v. Thooi.kssue Kayasta 

[24 W. R., 357 

Torah Ai.i v. Mahomed Ameeb Hossein 

[3 C. L. R., 105 

60. Suit for confirma- 

tion of possession — Froof that plaintiff was out of 
possession — Change in form of suit . — The plaintiff 
sued for an adjudication of his right to, and confirm- 
ation of possession of, certain lands, ou the allegation 
that they had been conveyed to him by one of the 
defendants and that he was in actual possession 
thereof, and that his title thereto had been impeached 
by the subsequent sale of the same lands by his 
vendor to the other defendant. The Court of first 
instance found that the plaintiff’s allegation of 
possession was false, and dismissed the suit. Held, 
on appeal, that the suit was rightly dismissed, for 
though a plaintiff who brings forward a bond fide 
case, which he proves iu substiuce, though not in 
form, would be assisted by tho Court, in the absence 
of such special circumstances no such assistance 
would be afforded. Tebietput Singh p. Gossain 
Sudersan Das . . I. L. R., 4 Calc., 46 

61. -Failure to prove 

case in plaint— Right to decree on other. oraunds . — 

At a sale held under Bengal Act VIII of 1865, the 
defendant purchased a shikmi tenure, aud obtained 
possession thereof. Subsequently be ousted the 
plaintiff from certain lands, and hence the snit b y 
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VARIANCE BETWEEN PLEADING i 
AND PEOOF— eont »*td 

i SPECIAL CAtshS — rout nu'J 
the |k tif ft <-o try of poise sslu tbmof n I 
the gto nii that tl prop rty n d »j nte was * '»kt ■ 
raj t e r a ed by the lU]t f 1 )p*ra and lint 
the pa IT urn* own r tker of partly by pu thaw 
and ) rt y y nbrta c. The low r Appellate 
Coart found n» a fact that tl e tale ah km uar a J 
not it ha] a had gra toil thr lands in d iputo aa 
bran a ar ul ot n fa oar of the person llirojgb I 
wbon th I U t IT ole m d Tie Court Lowe r 
pataid a d croa n fa our of the ] la tiff at he kid 
iieeu unlawfully 1 iprisi teed. Held lhat lUo pla nt IT 
bdvu g fad d to ) to e the rate aa a t up by him and . 
upon wh ch 1 e claimed e ul J ot be entitled to a : 
d -cree npou grounds olh r than those state 1 in tl e | 
plakt. lewia Chasdua Cl tcssKcrrr? llisitr 
CHISDHA CUCCKKBBCTTI 

[3BL.B. Ap 87 12 W B. 32 j 
62 ie lure to /rote 1 

cose t-haaij * u no/p a/ Each of two pro- 

p toad ml a i parnl ly nortgaged the whole 
of the jo t p operty t< din t|tu i Be most 
p b ee who was | r or in me obtain dad rrec oa L t 
bo d, so 1 and pu 1 ssed the 1 ouse In a sub* ouent 


uterest n the property All these illegal ons were 
found to he false 1 > the lower App Hate Court. Held 
On spe all] p el lhat the ] Is ntiif -ouId not recede 
from the case he hsd made tu tl e low cr Courts and 
claim to be ent tied to a d tree for A s Interest in the 
house Druses shoo r Paiso Kim 

[2 C L. Ik 63 B 

63 — -■ Inn ro stow 

o Itirnot re catt—S git to change rose i» special 
appeal — So t for potsemion of c rtain property as 
]wrt of a joint family property sold by a w dow 
w tbout authority lie ntiff appl rdto appeal spec 

£ji“j »«> ««M «U .. .lltou} fa 

pport of t, that when the illicit number and 
f «■* f*»*iy purchase* out of hu own 
* 1*™' lunl!s » because the fam ly is ]o nt, the 
proper y mutt be eons dered as joint property 
S “.*** 1 i 11 Character the Court d rimed to 
allow b in a special appeal to come in as a rerers ouer 
and ask for a decree declaring the widow a act o d 
1 kltbnoliBsniDo Laz.ua 
3rx TCHLaxu 17 W R. 88 

64. , , . 

p ah i. . . . 1 — Joint cla os — 

thepwiff" «<’/«/«>><»«/. t tU -Where 

U Mt !”**«"“* * jo nt claim t 

the in i of them mak a out bu title 

s «uluw b ^ m r a nlJ «* «* joint clam. 

NcwRa*^ 11 ** Cmtn ChcckAtotm t 
nanCooLar, 10 W R 262 

Sheo JirKtirs Pisans® t Mcxnoox Bukbh 
05 [20 W R. 364 

separately —A plaintiff, su ag 0Q \, e ground that 
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2 H ECIAL CAhta— coal need 
si e ras jointly ct tilled was n t alloaed to 
□ the su tab re it was atom si e was only «jWM 
t ilu share in Lr own separate right. JIW* 
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"VARIANCE BETWEEN PLEADING 
AND PROOE — continued. 

2. SPECIAL CASES — continued. 

71. Suit for posses - 

sion of share — Decree for joint possession. — Iu a 
suit to recover possession of a third part of a kbana.- 
bari, where the first Court, considering that there 
never had been a partition in definite shares, ordered 
restoration to the sort of possession plaintiff had 
enjoyed previous to being dispossessed, — Held that 
there was no objection to the decree being in that 
form ; and although a plaintiff does not prove the 
precise claim which he makes, if he is substantially 
right he ought to have a decree, and not be left to 
bring another suit. Kaskishobe Bivfddub e. 
.Htjbes Aohbn Bhi'ddbb . . 19 W. R., 195 

Dissenting from Bbejoenatu Chattebjee r. 
Luckhee Hones Dabee . , 12 W. R., 248 

72. - - Claim to share 

of property as being partitioned — Relief inconsis- 
tent icith allegations on plaint. — In a suit to 
recover a quantity of land alleged to havo formed 
part of a joint estate which had descended to plaintiff 
and his brothers, hut which was subsequently divided 
into separate shares, — Held, that upon failuro of 
proof of the allegation of partition plaintiff might 
obtain relief upon the first allegation ; and tho Court 
below was not debarred by law from framing an issue 
as to whether plaintiff was entitled to recover to the 
extent of the interest which he had in the land, if 
found to bo joint property. Eukber Dass Poobo- 
.heet v. Gopae Hookeiueb . 12 W. R„ 107 

73. Suit for posses- 

sion on allegation of ■partition — Failure to prove 
division — Change of case on appeal. — Plaintiffs, 
being members of a joint Hindu family alleging 
division, and a sale to them by other members of 
their share in the family property more than twelve 
yc^rs jjeforc suit, sued to eject a more recent pur- 
chaser.*' The plaintiffs failed to prove division as 
alleged. One of the members of the family who was 
in possession of tho property to which the sale-deed 
related did. not join in executing it. Held that the 
plaintiffs, having failed to prove division as alleged, 
were not entitled in second appeal to have their suit 
treated as a suit for partition. MtranJSAm c. 
ItAirAKEisHSA . . I. L. R., 12 Mad., 292 

74. — Claim to pro- 

perly on separate title— Right to decree on joint 
title.— The plaintiff alleged in his plaint that the 
defendant had erected a hut, or challa, upon ground 
to which he, the plaintiff, was separately entitled. 
The lower Appellate Court found that the laud in 
dispute was the joint property of both parties, and 
that the defendant was not at liberty to erect the hut 
without the express permission of the plaintiff, and 
ordered the demolition of the chalia. Held that the 
plaintiff was not entitled to a judgment upon a 
ground which was inconsistent with the case set out 
in Ins plaint. Rabin Chasdba MirsEB v. Hahes 
Chandea Mittek. 

[3 B. L. R., Ap„ 111: 12 W. R., 69 


VARIANCE BETWEEN PLEADING 

AND PROOP — continued. 

2. SPECIAL CASES — continued. 

75 . Pre-emption, Suit for — 

Claim to right in different ways. — In a snit to 
establish a right of pre-emption, where the plaint is 
framed on right of ehufeli Khuleet, the plaintiff 
ought not to be allowed to shift his ground and make 
out a new case as Shufeh } ah. Gobind Bow v. 
Gibdhabes Sahoo . . .24 W. R., 355 

76. Principal and agent— Suit 

by principal against agent— Failure of suit on 
grounds pleaded. — A bank sued H, its agent, who 
had appointed A to act in the matter of the ageney, 
for money belonging to it which U had paid A' for 
the purposes of the agency, and which was not 
accounted for by A 7 , claiming the same on the 
ground that A' had been appointed to act as a sub- 
agent without authority. The lower Appellate Court 
found that A had been appointed by U to act in the 
matter of the agency with authority, but, instead of 
dismissing the suit with reference to this finding, 
gavo the plaintiff bank a decree against H on the 
ground that he had not exercised ordinary pru- 
dence in selecting A as an agent for his principal. 
Held that, inasmuch as the plaintiff bank had not 
claimed relief on the ground that U had failed in 
his duty iu naming A 7 as au agent for his principal, 
but on the ground that A had been appointed with- 
out authority and had failed to prove its case, the 
suit should have been dismissed. Hajiii/iok v. 
Land Hobtgagb Baits: op India 

[I. L. R., 5 All., 456 

77. Rent — Suit for arrears of rent 

■ — Failure to prove contract-— Claim for use and 
occupation. — Where a plaintiff sued for rent and 
failed to provo any contract, express or implied, to 
pay it, he was held not entitled to change his case 
and ask for compensation for use and occupation. 
LTrcHAiEEEtri' Doss c. Enabt Axi 22 W". R., 346 

78. — Suit for arrears 

of rent — Failure of plaintiff to prove alleged rate 
of rent — Ascertainment of proper rate — Duly of 
Court — Form of decree. — Iu a suit for arrears of 
rent at certain alleged rates in which the plaintiff 
fails to prove the rates alleged by him, it is not the 
duty of the Court to ascertain what were the fair 
rates, unless it is asked to do so. The case of 
Funnoo Singh v. Nirghin Singh, I. L. S-, 7 Calc., 
298, does not lay down a contrary rule. Bash 
Dhabi Gopb v. Khakon Singh 

[I. L. R„ 24 Calc., 433 

79. — Suit for rent on 

unstamped lease— Failure to prove lease — Right to 
recover damages for use and occupation. — The 
plaintiff alleged that ho had given possession to the 
defendant of a certain estate, in consideration of the 
payment by the defendant of annual rent for a term 
of five years ; that the defendant had paid the rent ' 
for the first three years of the term, but had neglected 
to pay any for the last two years, and that since 
the expiry r of the term the defendant had remained in 
possession; aud he claimed to recover possession of 
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VARIANCE (BETWEEN 'PLEADING 
AND PROOF — continued. 

2. SPECIAL CASES — continued. 

Appellate Court, being of opinion that the plaintiffs 
had made out a right of occupancy under tho rent 
Ian' and were entitled to obtain a pottah from the 
znmindar at a fair and equitable rate of rent, and 
finding no evidence as to what such a rate would be, 
gave them a decree at the old rate. Meld that tho 
decision was erroneous, as there was no evidence on 
which the question of a fair and equitable rate could 
be determined, and as it rested on a ground not 
taken by the plaintiffs, who canto into Court on a 
special contract. If the plaintiffs’ right to a pottah 
had rested on the ground of their being occupancy 
raiyats, they might claim a pottah from all tho 16- 
anna shareholders, who ought to havo been made 
parties and the case remanded for trail by tbe iir s t 
Court. TJthue Hossbin v. KAJIMA! Roy 

[20 W. R., 75 

87. Suit for rent — 

Failure to prove kabuliat . — Where a landlord sued a 
raiyat for arrears of rent aWegeii to bo duo nmier 
a kabuliat, and tbe Court found that such kabnliat 
had not been executed by the raiyat, although he had 
occupied tho land, the landlord nas held not entitled 
to have a further trial of the question whether any 
and what amoant of rent was due on account of tho 
raiyat’s occupation of the land. Lunhek Kanto 
Pass Chowdhby d. Sujuieiujhdi Luskeb 

[13 B. L. R., F. B„ 243 : 21 W. R„ 208 

88. No alternative _ 

claim far use and occupation — Damages for use and ■ 
occupation . — In a suit for rent, when no alternative 
claim is made for use and occupation, no damages can 
he decreed for use and occupation. Lukhee Kanto 
Dass Choicdhry v. Sumeeruddi Lasker. 13 B. L. R., 
243: 21 IP. R., 208, and Surendra Naram Singh 
v. Bhui Lai 1’hakur, I. L. R., 22 Calc., 752, refer- 
red to and followed. Nilyanund Chose v. Kissen 
Kishore ; TP. R-, Sp. No., Act X, 82, and La tun 
Jilonea v. Sona Alonce Dales, 22 TP. R., 334, distin- 
guished. ltACKilEA Sing v. Ubendba Chandba 
Singh . . . I. B. R., 27 Calc., 239 

89. Suit for enhance- 

ment of rent — Suit on kabuliat — Amendment of 
plaint — Decree for rent on failure to prove 
kabuliat . — In a suit on a kabuliat, where no alter- 
native claim for rent at an old rate is in words ex- 
pressly asked for in the plaint (although it is dis- 
closed by the plaint that the defendant had previously 
occupied the land in suit at a rate which the evi- 
dence proved to be lower than the rent mentioned in 
tho kabuliat), and where the kabuliat is not proved, 
it is in the discretion of the Court to amend the 
plaint or the issues, and to allow an alternative claim 
to be tried j and when the omission to make the 
claim in the plaint appears to have been an inad- 
vertence, it is right that the Court should do so. 
Lukhee Kanto Dass Choicdhry v. Sumeeruddi Dus- 
ker, 13 B. L. R., 243, commented upon. Rohskan 
Bibbb v. Hhbbay Kbisio Nath 

[I L. B., S Cale.j 826 


VARIANCE BETWEEN -[PLEADING 

AND PROOF — continued. 

2. SPECIAL CASES — continued. 

90. Suit far enhance- 

ment of rent — Statements in plaint. — Although in 
a suit for enhancement the plaintiff should not be 
tied down too strictly to his statements, yet he must to 
some extent be limited to the case made in thoplaint. 
Bonouaeee Cmmx Mytbe v. Suouoop Hootait 

[14 W. R„ 80 

91. — Suit for enhance- 

ment of rent — Failure to prove rent as claimed . — 
If the plaintiff is unable to show that he is entitled 
to tho rent exactly as ho claims it, the Court is not 
debarred trom giving him a decree for such enhanced 
rent as it thinks ought to be paid, e.g., to divide 
the land into different classes aud assign a separata 
rental to each description. Bhugwan Chcndeb 
Roy Chowdhby «. Jeghb Khan 

[22 W. It., 458 

92. Suit for enhance- 

ment of rent — Failure to prove notice. — lu a suit 
nsigiwi'ly treated by tbe plaintiff as a wait for en- 
hancement of rent, he cannot, after failing to prove 
notice, treat the suit as one for enhancement, and 
say no notice was necessary. Rash Behaby iloo- 
kesjee v. Khettbo Nath Koy . 1C.L.R, 418 

93. — — — — — Suit-far enhance- 

ment of rent-— Suppression of material Jacl . — A • 
plaintiff must state clearly in his plaint the substance 
of bis claim, i.e ., tbe particular mode in which his 
claim arose, as well as the amount of that claim. 
Thus, where a plaintiff allowed the Court below to 
decide the case a3 if his contention was an ordinary 
case between a landlord suing to enhance and a 
tenant resisting his claim, and the statement of the 
defendant divulged the material circumstances of the 
case that the plaintiff’s estate was let in farm, the 
High Court refused to allow the plaintiff on appeal to 
rest upon an alleged stipulation in a farming lease, 
the existence of which ho altogether suppressed in 
the Court below, reserving to him the right of col- 
lecting from the tenantry an enhanced rent during 
the currency of the farming lease. Huhbo Soon- 
DEBY V- ilHDDCN HOHENDoIT 

[W. R., 1864, Act X, 34 

9-4, — Right of suit — -Cause of action 

not shams inplaint, but proved in course of case . — 
Where a plaintiff brought a suit for confirmation of 
Ids title to an estate, in consequence of the opposition 
offered by defendant to an application for partition 
by a vendee who had purchased a portion of plaintiff’s 
share aud the Court of first instance tried the case 
on its merits and gave the plaintiff a decree, —Held, 
Mat the lower Appellate Court was not justified in- 
reversing the decision of the first Court on the 
ground that no cause of action had been disclosed, 
because, although the plaint itself disclosed no cause 
of action, yet, on the trial of the suit on its merits, a 
cause of action had been disclosed in tbe opposition 
which defendant had offered to tho partition pro- 
ceedings, and which had interfered with the enjoy- 
ment of his rights by tbe plaintiff. Laieah Hautab 
Roy v. Debee Dtot Singh . 25 W. B., 204 
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t 3 1 crcrew co tb* iroaaJ of lut beta; « 
tot 1 lut( Uu,-Kr/d ibat tb* lc*(t Court 
ut to bat* gitrn a dccn-e >[« 1 gm.»d ool sV 
HatcJla tbe llaant t mltc [unit trvaL 
Xlrnr Cimc Umonio ilaij. 

[25 W D, 313 

101 rtttti ta r^ 4 

fartartlar l,lI*~T>tU if r fit <J tec.ytwT*' 
JtttXr/lSil a # — In • ro t for je— aoon cJ U-j 
wtU- parrbtae. whnw iMcnJac-t pU».lcd *bat t# b» 
km- held ftuiJ.T 1 mint jottab -Uds, GdA *“ 
Coctrl* below f cried to bw fill* —Efid tbit to* 
fcuuant could Be* be ilajwod la tpcesal cjpsw 
ro.TD* la for tbe Aral Urn* w ub wa ajrgalbn tit*** 
UftJ tepacate till#, r.t, » n»bt of oc«rjf*jc»_ 
t. o, Act X of lbo9 boouo Kootua^ ««**. 
tinlloi 


103.- 


12 W R.tO 
- iai. art tfcur* 


plmatiff wbo fult to proa* » 
till* wblcb b* tat* tp, *at rwawt U to *FP** r . . 
be bat bad 1 clawr koaJJUt po**cinon Do* 
lb* Court cwn infer a pol t.Uc. tb* Court *“ 
abut bun cut m coca equine* of tb* 

tb* ruaiBt biLua Kuuiu Dom^L 1 „ ‘Si 
Biiuisi* I) (Hill . 22 W IL, S3 

104. VUs ??J* 

■ alarm rtylf aadfatltrt ta prort ‘f - 1 * 1 

to rtcocer rowaroo or land wbib abfmui***^ 
bimtcif to Ur* held for naurw tUa t«d« 
talar * m linn kaa*. wbcm G • lower Jfr u 
Coart, f . p d mg tb*t dcfitwant fa-anl to p™ r .y 
tecAurari n.bt, dceltrcal b* Ud tit » to . 
at * t-iaaU, -UtU that, notwui*'*^? “ 
faCor* of tb* defendant to pur* be* '’all w»* 
bw* tb* lower Court «i,bt to bare 
tb* Bator* or tb* ttfenj aacy and bow too* » 
•ntoUted. JosLiwru "jae c. b.arui*^Ai^ ^ 

IDS.- 


*ify, ftaef ef rtfU /<» racotti 
via broa B Lt by a IHodn widow t 
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VARIANCE BETWEEN- PLEADING 
AND PRO OR — continued. 

2. SPECIAL CASES— continued. 
as heiress to her husband, in certain family property, 
of which she claimed a portion in her absolute right, 
and a portion as one of the joint shebaits of certain 
idols. Among other properties plaintiff claimed ono- 
fifth share in a talukb, not as a debutter property, 
hut,, in right of her husband, as her absolute pro- 
perty. The first Court found that this share was 
the property of a certain idol, and held that she had 
not maintained the allegation in her plaint, and 
even if entitled to it in her right of joint shebait, 
she could not recover in that capacity, as she had 
not framed her plaint in that nay and had not sued 
as shebait. The Privy Council held the High Court 
to be right in treating this objection as one rather 
of form thau of substance, and in giviug the relief 
prayed for. Radha Monmt Musdui, r. Jadoo- 
aioxee Dossee . . 23 W. R., P. C., 369 

106. Amendment of 

plaint — Alternative relief — Ejectment suit — Fai- 
lure to prove lease — General title. — Where, in an 
action of ejectment against a tenant holding over, 
the lease sued on was inadmissible in evidence for 
want of registration, and the plaint was not amended 
to one containing an alternative claim for parti- 
tion, — Meld that the plaintiff could not be allowed 
to fall back upon his general title and obtain a 
decree for partition. Raaichaxdba Bavuji Gokhee 
v. Yasube v Mobdhat Kaie 

[I. L. R., 10 Bom., 451 

207. Might to ease- 

ment in suit for right of ownership — Decision on 
case not made in pleadings. — In a suit brought to 
establish a right of ownership over certain land, — 
Meld it was not competent to the Court to enter 
into and decide upon the plaintiff's right to an ease- 
ment over the same. A question not raised by the 
plaint ought not to be decided by the Court. Laeji 
RATAKJI V. GASGABAir TtOJABAAt 

[2 Bom., 184 : 2nd Ed., 176 

108. Title by pre- 

scription — Making cose different from that in 
plaint. — In a suit for the removal of a pucca build- 
ing recently erected by defendant upon land lying 
between the premises of the two parties to the dis- 
pute, wh^re plaintiff’s claim to use the land had 
been put upon his title as owner, --Meld that, having 
failed to make out the case originally set forth in 
the plaint, plaintiff had no right to fall back upon 
a title by prescription. Bhoobtjk Ifonus IfusDinj 
e. Bash Behaeee Paul . . 15 W. B,., 84 

109. Suit by decree -, 

holder to declare a house subject to attachment in 
execution as being the properly of the judgment- 
debtor — Decree for plaint! f onground that judg- 
ment-debtor, though not the owner of the house, had 
an attachable interest in it as permanent tenant — 
JS'ew case made on appeal. — The plaiutiff’s case 
being that a certain house was the absolute property 
of his judgment-debtor, and that therefore he (the 
plaintiff) was entitled to attach it in execution of 
his decree, the Subordinate Judge found that the 


VARIANCE BETWEEN PLEADING 

AND PR OOP — continued. 

2, SPECIAL CASES — concluded. 

judgment-debtor was not the owner of the house, 
and rejected the plaintiff's claim. The Appellate 
Court held that (though the judgment-debtor was 
not the owner; he had an attachable interest in." 
the house as permanent tenant, and allowed the 
plaintiff’s claim. On appeal to the High Court 
by the defendant, — Meld that the order of the 
Appellate Court made ont an entirely new ease 
for the plaintiff which he had not made himself 
at any period of the trial, and that the decree of 
the Iowa- Appellate Court ‘•liould be reversed. 
Ibaxgovtoa b. Seshapa I. L. R., 17 Bom., 772 

3. ADMISSION OP PART OP CLAIM. 

110.— Suit for rent — Failure to 

prove jummabundi — Form of decree* — The plain- 
tiff sued for rent at R22 a year on a jummabundi, 
which he. alleged uas signed by all the raiyats when 
he came into possession ; the defendant denied that ho 
was a party to the jummabundi, but admitted that 
he held some portion of the land as tenant of the 
plaintiff at a yearly rent of Ho, and that the balance 
due by him to the plaintiff was R5-15. The plaintiff 
failed to prove the jummabundi. "Meld the plaintiff 
must, if ho accepted the admission of the defendant 
at all, accept it as a whole, and was therefore only 
entitled to a decree for R5-15, and not to a decree 
for all the years for which he claimed rent at R-l-13 
per annum. Bosoaiai.ee Chubs Uxtee c. 
Habizuddbbk 

[13 B. L. R., 247 note : 12 W. R., 317 

And see Ltjkhee Kaxto Dass Chowhhuev v. 
SuiIEBBUDDI LuSKBE 

[13 B. L. R., E. B„ 243: 21 W. R., 317 

andBousHAS Bibbb «. Huhuat Kbisto Hath 

[I. Xj. R., 8 Calc., 926 

HI, Dismissal of suit 

on failure to prove it — Eight to decree on defendant’s 
admission. — Where the plaintiff brought a suit for 
rent for R.1S5, as rent for two years, which he alleged 
was payable in produce, and the defendants alleged 
that the rent » as only fi.29 a year and that the plaintiff 
had sued them on a former occasion and obtained a 
decree at that rate, the Judge, finding the defendant's 
case proved, held that, as the plaintiff had set up a 
false claim, he was not entitled to a decree, and dis- 
missed the suit. Meld, on special appeal, the plaiu- 
, tiff was entitled to a decree for rent at the rate admit- 
ted by the defendant. ICishex Hohgx Hookebjbe 
v. Hajoo Pev 

[13 B. X,. B, 245 note : 19 W, R„ 234 

Rookhixi East Bov r. Shamkatetxissa Bibi 
p3 B. L. R., 246 note : 20 W. R, 04 

Raj Co oh a k Sixoh c. Choio Raj Coohab 
Sixgh . . • W.R, 1884, ActX, 12 

Hcxodhue Ses r. Seexue Chusdeb Bhooauck, 

[23 W. K,, 85 
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3 ADML. ION OF PART OF CLAIM 


103. 

cast — £ gkl i 


Fa lure to prote 

di it ou of defendant — | 


..on of d,ft~>u~ 

.... .. — ..... itf f rent, based upon .. 

all it& te tl m nt, the pl» ut ff failed to prate such 
settlor t H d tliat so sue haring been nusid 
si to whit was the fair and I roper value of tbe land 
th p-a nt IT was tot ntitlcd to ba e tl at qn stiou 
det nn d bis m t must ther be d cited at tbe 
rate ndm tt d tv defendant, or dismissed. Lctb 
A il Kn»s Fakiba Stats h 0CLH. 203 

1X3 Sait for arrears of rent — 

To lure to pro t ra t — Dee es at aim It d rate 
In a su t for arrears of riot, where the plaintiff fails 
to prove tbe rate of rent claimed n tbe plaint t u 
tbe dntj of tbe Court to find tbe proper rate of rent 
payable by the tenant to b a landkrd and not to g e 
a decree met ly for be ent adm tbd bv tb* tenant 
Peso© Si cn r \ntsnre >oh 

[L L. R 7 Calc 298 8 C L. R. 310 

~ r— A« l on net 0 

oyreca *t Fa /ere to /rote ogee ««/— Decree at 
adm doe Tbe d f dant b Id lands under the 
piaiatiff at a tru n ra e per b gba. The P U otiff 
‘ for “ Tf4n of TCBt « a » new agreement 
aUcgcd to h* e n entered into by the plamtiff and 
the d fradant wh rrby the lader agreed to pay* 
e “Vn t ff 71)6 lo *" Appellate Court 

found that the new a-rranrat bad oeTer to fact. 

\ and S» T ' * decree fo the old 
rate of rent w the t goji B into tl e qneatioa whether 
1^“ SL • u IJ «•»* decision 

waseotTert. sriDABEizac Akzad Axr 

115 11 U ^ 7 Calc -* 703 XO C. L TL, 191 

pWtJT^U S r4d"r^ lL C C l f lhe 

Appe Ute C, urt, sermng m '5 

the facta, and finding sfc,. ,s. , ? C f* rt * Jlew of 
that be owed rent . ' ^ ' dautUd 

rabent of the adnnu^ J 7 ^T d ,w cl ^ ,n to lhe 

as of doubtful operation 

1 2i w e. 4aa 


VARIANCE BETWEEN PLEADING 
AND PROOF — concluded 

Z ADMISSION OF PABT OF CLAIM 
— concluded 

117- 


of njbtby the first Court w 
Wmxjaic Bnajtrtc 


u£ 8 claim- c„ tomaio altema- 

d4,6J. , JO— In untlJ^r . Aef 11 »/ 

aSrEESsr 

123 W K., 465 


- Sait fbr ejectment — Tslr) 

under unregistered lease— Sold ng our— Laud 
lord oa'i tenant — Proof of terms of lease— Decree 
for rest upon ad in ss o* of d f crest tenure ij 
defendant —The plaintiff sued in 18bl to record 
certain land and arreai* of rent from tbe defendant 
alleg ng that tbe defendants’ ances-or entered on U* 
laud as tenant n ISoo under* lease for fiveymra 
which was not registered. Tbe defendant dea-ed tie 
lease of lSGo, admitted that she was tbs tensnt cl 
the land, but denied that she could be ejected fid 
claimed to deduct from tbe rent certain emoluments. 
Ut Id (1) that tbe plaintiff could not prove the 
tenancy alleged a the plaint, inasmuch astbe Icssecf 
I860 was net registered, and therefore could no. 
eject tbe defendant (2) that the pla stiff was 
cut tied, upon the defendant s adm ssion, to recover 
from tbe defendant, in this suit tbe amount of rent 
admitted to be due and no more. NASSAU * 
n.vr.w x. 1* XL 7 Mad, 233 

VATAN 

See Collector L Is. K, 18 Bom, 103 

See Cun rXDKB Hsamniat OrRCES 
Act (Bomlat) 

See Cash exors sianc* Tascia 
VATANDARS. 

Sea Cams fsdeb Husditibt Om*» 
Act (Bo in ax) 

VATANDARS ACT (BOMBAY ACT IH 
OF 1874). 

See IltsLDiTAsr Oirroue Act (BoscsWs* 

See Cases cbdsb Jcauntcrio* or CrrB 
Com — Omcta, I! roar to. 


VENDOR. 


See EtoiEiBAnoi Act 16 7 a 
*-3) LX. It. 1 AIL, SIS 
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VENDOR AND EURCHASER-coniinaed. 

Col. 

9. Invalid Sales .... 9371 

10. Lien ...... 9377 

11. Notice 9378 

12. Possession 93S7 

13. Purchase op hi oei gaged Property 9320 

14. PURCHASE-MONEY AND OTHER PAY- 

MENTS by Purchaser . . . 9395 

15. Pcrchasbks, Eights op . . 3400 

16. Setting aside Sales . . . 9404 

17. Title 9405 

IS. Vendor, Eights and Liabilities 

op 9406 

19. Miscellaneous Cases . . . 9412 

See Attachment— Subjects op Attach- 
ment— Debt3 . ILE., 10 AIL, 2S6 
See Cases ended Bexami Transaction. 

See Broker . I. L. B-, 20 Bom., 124 
[I. Z. R, 22 Bom., 540 

See Contbact Act, s. 73. 

p5 B. L. R., 270 

See Contract Act, s. 78. 

P. D. R, 15 Calc., 1 

See Costs— Special Cases— Vendor and 
■ Purchaser . L L. R, 11 Bom., 272 

See Damages— S ens tor Damages — 
Breach op Contract. 

[LL.R.llBom., 272 

See Easement I. L. R., 18 Bom., 382 

See Estoppel — Estoppel by Conduct. 

[4B.D.R.P, C., 18 
Z Z. R, 5 Calc., 689 

See Fraud— What Constitutes Praud 

AND PliOOP OP FRAUD. 

p. L. R, 13 Bom., 229 
See Jurisdiction op Cittl Court — 
Begisibation op Tenures. 

P. Xi. R, 19 Bom., 43 
See Limitation Act, 1S77, art. 134 
(1871, art. 134). 

P- D. R, 1 Bom., 239 
Z Z. R, 19 Bom., 140 
See Bight op Suit— Interest to Sup- 
port Bight . X. Z. R, 9 All., 439 
See Saxe in Execution op Decree — ' 
Person selling Property op which 

HE IS NOT, BUT APTERWARDS BECOMES, 

Owner . . I. Ii. R, 4 Calc., 677 

See Sale op Goods. 

p. Z. R, 17 Bom., 62 
See Spechio Psrsobmancs — Special 
Cases . . I.B.R.9 All., 705 

Pj. R, 14 X. A., 173 
1. 1,. R., 12 Bom., 658 
I. Xu R„ 22 Bom., 46 


VE1SDOR AND PURCHASER — contin ued. 

1. BILLS OP SALE. 

1. 'Effect of execution of bill of 

sale without delivery — Specific performance.~ 
It is very questionable in any case whether the effect 
of the execution of a bill of sale by a Hindu vendor 
is to pass an estate, irrespective of the actual deli- 
very of possession. Where the vendor sells an estate 
of which he is not in possession, in consideration of 
advances to enablo him to sue for its recovery, it is 
r.ot open to the purchaser, after failing to complete 
his part of the contract, to claim specific performance 
and delivery of the recovered estate on tendering the 
balance of the purchase-money. Prahlad Sen r. 
Budiiu Sing. Kaliprasad Tewabi c. Prahlad 
Sen 

[2 B. Z, R, P. C., Ill : 12 W, R, P. C., 6 

S. C. Perhxad Ssjn r. Budhoo Singh. Kali- 

PSBSHAD TeWABRE C. PBRHLAD SeIN 

P2 Moore’s Z A., 275, 282 

2. Suit to compel 

transfer of property. — When a bill of sale, though 
signed and registered, has not been delivered, ami no 
part of the purchase-money has been paid, the 
vendor cannot be compelled to complete the transfer. 
Lalla Indubjeet Lall alias Gujadhur Pbrshad 
r. Jumooxa .... 5 W. R, 248 

3. — — — — — Incomplete con- 

tract. — A bill of sale, though duly executed, was not 
delivered to the purchaser, but was deposited with a 
third party, to be held by him until the purchaser' 
should perform certain 3cts, the performance of 
which was the consideration for the sale. The pur- 
chaser subsequently by a trick got possession of the 
bill of sale before he had performed all the acts in 
question. Held that, nnder such circumstances, no 
effect could be given to the bill of sale as against the 
vendor, so that a suit for possession of the lands 
covered by it would not lie. Baj Chunder Chow- 
dhby r. Baj 27 ath Chowdhry '\ 

[W. R,' 1SB4, 222 

4. — — Vendor under bill of sale 

remaining in possession— Allegation of fraud 
— Suit to set aside bill of sale.— When a person 
grants a bill of sale to another person absolute in its 
terms, he cannot sue to have it set aride on the 
ground that he has all along remained in possession; 
and if he alleges fraud in the contract, and adduces 
the fact of non-payment of the consideration-money 
as evidence of fraud, he will be bound to show proof 
of non-payment. Tekait Megeaj Singh r. Jor- 
HUxGUL Singh . . X Ind. Jur., XL S., 78 

5. Bill of sale as construed by 

intention of parties — Right of purchaser to sue.- 
— Cases will often arise in which, though a bill of 
sale may in terms purport to convey the property 
itself, yet it is clear upon the face of the instrument 
that the intention of tho parties was to convey the 
right of entry or the equity of redemption, and 
nothing more. In such cases the Court should not lay- 
stress on the mere terms of the instrument, but give 
effect to the intention of the parties, and recognize 
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VENDOR AND^FUKCHASER-coai iroeJ 
1 BILLS O £ bALE — concluded 
the purcliai ft n B ht of act ou to eject the trespasser 
or to redeem the mortgage Uai is or*/ r Balt at 
sill DiiASBAitiB I.L.R a Bom. 380 

2 BEE AC l! OP'jCOVEVANT 

0 Covenant to restore estate 

to original owner or heirs at fixed price 
before selling to another— Salt under crier- 
tot on tote p a oc no l possess on or re tell t to 
vendor at fixed price tmiieqvent al enat on— 
B oil of r eon egan e \\ here & share a so estate 
had he* sold un icr a st pnlat on that the purcl ascr 
should pose ss It li ms If laVid! rd or f dfs roos 
of part n„ w th t, ahoald restore t to the on b oal 
own r or 1 u h us at a fixed pneo and the pur 
chaser Ian bccu restrained by th • agree ra ut 
from sel ng off *th s prop rt i to a third person had 
on h s t m nt o » n la J g cn tber p rsont a 
fnraiug 1 a of t for fiftedu years Held that as 
the oJj t of ho pinal sT pulat o was to scenrc 
the co sta t ]o« ■ o f>te share to some ooe w th 
whom the or „ ual o errf be b s heus who still 
r ta ned the r nilup ot theV state could keep up 
fr ndl> r Won, he g aut of the farmer s lease su 
a v olatlon of the c mint , and that theli in of 
the o ifc nol on ner w ut tied to ha e the share a 
eu t cou jed to tl em at the st pulated pr ce 1 am 
S im bzjc LrensuB t Wise 25 W It, d78 

, ^ ~ , Covenant repugnant to in 

C nt.mpcJneu. krarna 

nai Coed t on reetra > , g a l „ a , a c _ 

sha er n a d a„c t ansfe ed to A a ther co 
MmeVta s™** ‘h™ by 0*** “ f ^P0“ the 
, Ilf A 1 CBt fd “ k ™mamah in which he 
agned that he would not roll t the rents of th* 2 
Zd h . “ *>*» "“old ^t “er d* 

tlu itl* ilou] j b* a *<ro t) i 5 *^A br “ c!l ot 

.1.1 iu.if “'ll "I" -to 

si; pj ;,: ■ A ~ s 

mated by the ^ d prPpt ‘ l!a 

hmita on* p]» d m«n t ? do, T u ta » ‘ »ud 

5f*j7 n ,Vj right, stu 

i trthad 1 L R lOPnle on . aJ v I - uchm ' 

Dm . Arenmi. f T Trf «”* «■ MiB 

8 4 L L.R. a All., 452 

Trantf r of p on I “ p f led , “venant for title— 
e 2—E, gt ti t n 9 £ t(I } oflbEi) t 55 tnb- 
Jet H/,J —In tha * b ^f* of , 1931 44 4' « 
th* contra y ther * is, und,- . , ce “ 7 '““tract to 
ferof Props tv A,t Iu '>-xr of the Tract 

1 a mpl ed covenant for title on 


VENDOR AND PURCHASER -cost natd 
2 BREACH 01 COVENAM-cowMei 
the part of the endor Baeasad t Santa e 


0 • ■ ■ » Breach oj enpl ti 

covenant f rt tie— Transfer of Trope tig A l (If 
oflBS2J • 6o(2)-Co enanifori Ur ffa er of- 
Traud — When a v endec who sacs to cauc I a sale on 
the ground* of fraud iu irepres ntatioo orconcea meat 
by hu Ten ior fads to establish these grounds of 
ril ef he it not ent tle«l to s t up n second »PP »'» 
case found d on the Imp cd core aut for title under 
the Tranaf r of Property Act, ■ ob sih-a {^)- 
Mahomed c 'iTASAUArria 

[I L.H. lSMttd. 60 
10 ■■'■■■■ Brea i of ro t- 

nant fort llt—Htaiure of damages . — A purchsWr 
et ctcd from h s holding i cut tied to recover from a 
vendor who has guaranteed b s t tie the alue of the 
1» d at the date of the enct on 'Naoaedas 
Save ila or ad as v Auuidkdak 

HLE. 21 Bom 176 


11 - 


- Transfer tf Pro 


pertg Act (IV of 1SS2J t 55— So t for damages M 
breach of covenant mpl ed n Teg I Srtd tale Bed 
— On fcth February 1883 the defendant sold to the 
pla nliif under a reg et red conveyance conla n ns 
no express c venaut for title land of which b# w*» 
not in possession aud the purchase-money was pmA 
The plauitifl and the defendant sued to recover pos- 
sess on but fa led on the groan d that the endorbsd 
no t tie. The pla atiif now sued on 7th February 
lS3o to reeo rr w th iotervet the purchase- mo tj 
and the amount of cost* ncurred by h in the ire- 
s’ ous htlgal on. Held that the pla ntlif was cut I d 
to thorelef sought by him Kekhtaw Nakbus 
» Laxham 1LE. 21 Mad. 8 

3 BREACH OF WAR I ANTI 

12. Suit on warranty —£*o' c ' 

ledge by purchaser of t tie be eg donb fnl —A P Br 
chaser aware of the doubtful charact r of tho title » 
the rotate he s about to pn chase is just Red in talc 
Ing a guarantee f oo the seller who canuot snee*** 
fiUly p rad to a su t on tho guarantee that the pur- 
chaser was aware of tho facts wh ch mdu cd U m to 
st palate therefor Patuoo Lads Madbliea IW» 
[3 N W, 10d 

13 S Is of echo’s 

t tle—Failu e of I tle—Sn t for nonet had and re* 
ce ted — A e dor legally con «y n„ aU 1 u t 8* f *“ 
not be an d for money had and rece red, altliougb toe 
t U* provo defect e. Accordingly where the pR 10 ' 
tiff bought two kamm claims and sued np n lb 
unauccc sfnlly —U Id that ho could not recov r ta* 
purchase-money from his vendor’* rep cscntatl 
the ground thst the cons derat n for tli» P‘f “J®, 
had failed McbaMuad SfonlDDf r On*® 
Ummaciu 1 Msd. 33° 

14. Impl ed warranty— ir«r- 

ran g of t tie by vendor or « ortgagar—Btj/hl «» 
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•VEHDOR AKD PURCHASER — continued. 

3. BREACH OF lYARRANTY-eonfinued. 

sue for damages . — A seller or mortgagor roust always 

bo bold impliedly to warrant the title of the property 

sold or mortgaged; and if it bo found that the title 

is defective, the Vendee or the mortgagee can sue for 

I s ae ’ CD ntl i.i.« breach of implied contract, 

damages or loss on tue oruicu uj. * . f 

although there may be no express i a ^ree 

title. Wabea Dass r. Singh lgg 


___________ ■ Description pub- 

lished in advertisement— Warranty of title— Mis- 
representation — Fraud, Proof of- A rammdar 
(1) 4'e certain villages in patui to B and received 
consideration-money and rent from him, but B never 
, 0 £ them, nor deriv ed any benefit from 

the patui, it having been found that the villages 
belonged to a third party as lakhirajdar, who 
obtained a decree against A in a suit to which B 
was made a party. A had published an advertise- 
ment setting forth a description of the pioperty, and 
Tallin" upon intending purchasers to come forward, 
j&tbftfc the advertisement published by A setting 
forth a description of the villages was substantially 
In implied warranty of title and would make him 
responsible to purchasers deceived by such misrepre- 
sentation; and fraud having been shown, the ab- 
sence of a stipulation to refund would not protect 
i from refunding. Held that, in cases like this, 
Mould be a sufficient proof of fraud to show that the ; 
fact (of ownership) as represented was false, and 
that the person making the representatmn had a I 
knowledge of the fact contrary to ; 

Sraou V. Gobdon Stpaet & Co. 9 W. K., 

See Khelut Chunbbk Ghose v. K' 11 ™ ® 0 “ 2 ®g 

Deb . ... ' “ 

Right to sue on warranty 

of title— to refund of consideration^— A 
buver may at once sue ou a warranty of title if 
k" C an show that the seller has not a good title m 
accordance with hi3 undertaking, and that he has 
'sustained loss in couacquencc. Semite— It docs not 
follow as a matter of course that on proof of breach of 
warranty the buyer is entitled to receive back the 
whole of tbo consideration-money, or that on its 
being ascertained that the seller had no title the 
conditional sale is nullified SATE* Attr. Maho- 
med JoWAD All - • • 7W.R.1S8 

yj _ — Covenant against disturb- 


VEHDOR AND PURCHASER— continued. 

3. BREACH OF WARRANTY — eoncl utted. 

person having a right of pre-emption having sued 
him to enforce such right and obtained a decree, 
sued the vendor to recover the costs incurred by him. 
in defending such suit, basing his claim upon the 
condition set forth above. Held that the suit was 
Dot maintainable, as such condition referred to ilaws 
or defects in the vendor’s title, and was not appli- 
cable to a loss accruing to the purchaser from Ins 
disqualification to buy. Goiaji Jilani v Iudad 
Husain .... E L. R., 4 AH., 357 


Condition that purchaser 


anee of possession — Loss of property by third 
person enforcing right of pre-emption— Disquali- 
fication of purchaser from buying— Covenant 
for a oed title to convey— Construction of covenant. 
—An instrument of sa!c contained the following con- 
dition: “Should any person claim as a co-sharer or 
proprietor of the property, and assert his claim 
against the purchaser or rahe any dispute of auy kind, 
n? if from any unforeseen cause the purchaser be 
deprived of the possession of the property or any 
portion thereof, or his possession thereof is disturbed 
b? any way, then I (vendor), my heirs and assigns, 

shall liable for tbo purcliase-monav^ the protiU 

of the property, and costs of litigation. The pur- 
chaser, having lost tho property by reason of a 


18. * 

shall take such title as vendor can give 
where vendor has no title at all Auction- 
sale by mortgagee of mortgaged property— Condi- 
tion of sale -Implied possession of some title in 
vendor.— H having stolen from N the title-deeds 
relating to a certain property in Bombay in which he 
had no interest, but which belonged to X. deposited 
them with the plaintiffs, to whom he also executed 
an indenture of mortgage of tho property comprised 
in the deeds to secure the repayment of a loan 
advanced to him by the plaintiffs. Tho plaintiffs 
subsequently sold the property at an auction-sale 
under tho power of sale contained in the mortgage. 
The property iwas put up to auction under certain 
conditions of sale, of which the following was one: 
“The vendors shall not be bound to give any better 
title to the purchaser than they themselves possess ; 
and tlie purchaser shall take the premises sold with 
such title only as the vendors can give him.” Before 
tho sale commenced, a notice ou behalf of i V was reau 
out to the persons then present, which stated that sho 
claimed the property n 3 absolute owner, and that 
U (who had mortgaged it to the veudors) had no 
interest in is. The defendant was not present wheu 
tlie notice was read. He did not arrive at the auc- 
tion until after the bidding had begun, but on 
bis arrival ho was told of JY’s claim. He was told 
nothin- to make the above condition of sale mis- 
leading. He bid for tbo property and ultimately be- 
came tbo purehasei for R1.075. He immediately paid 
R275 by way of deposit, and signed an agreement to 
complete, which bad the conditions of sale anuextd to 
it. He subsequently ascertained that It laid no 
interest in the property, and thereupon be called 
upon the plaintiffs (tlie mortgagees^ ta make out a 
good title, or to repay his deposit, llie plaintiffs, 
however, relying on the above condition of sale, re- 
quired him to complete bis purchase ; u.id be having 
failed to do so, they filed this suit against linn, 
to recover the balance of the purchase-money. Held 
that the defendant was not liable to pay to the 
plaintiffs tho balance of the purchase-money. The 
suit, although in form a suit to recover the residue of 
the purchase-money, was virtually one to compel 
specific performance, and was governed by the prm- 
ciples applicable to such a suit. The purchaser was en- 
titled to say that the above condition oi sale implied 
that the vendors had some title, however defective 
it mi-Ut be, and ho had received at the auction no 
information which coaid be regarded as giving bun 
notice' to the contrary. Motiyahco r. \ in'AYA£ 
Yeebchand . • ■ E X,. 12 Bom., 1 


i 
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DIGEST OF CASES. 


VENDOR AND PURCHASER — co*t aned 
4- CAVEAT EMPTOB 

10 Right of purchaser— ITar- 

ra«ty of l It — 21 mi a lav — Contract — ^aleofland 

n ii raioy— In England the law give* to the por- 
ches r of land a nght tohave a gcod t tie to it abown 
by the endor 'No inch role appears to ex at in the 
Hindu law and in contract* between Hindi! for the 
purchase and Bale of land n Bombay the ntention of 
the paitiea mist be ascerta ncd from the terns of 
the agreement w th at regard to any mpl cat on. 
Dxvsi fin eh c Jivaraj Mcicbms 

[2 Bom., 430 2nd Ed., 403 

20 CcndUemt of 

eat* — Leftcl m t tie prenoni to t lie el ora t* | 
rtndor — When t la prov ded by cond t oniof saleof 
land ibat the vendor shall not be bound o show any 
t tie pnor to an instrument of a certa n dam the pur 
chaser may nsist npon a d feet of t tie appearing 
of aide and before that date and f t be proved to 
exist nay r tcind the contract and nco er bach 
earnest monev nter st and crpenaei MavchxrjI 
Pmiam r \ IRITIS Laisbcsumi 1 Bom, 77 
21- Band sold without war- 

ranty— Purekatir sri fh noal d t tie — L at l tf of 
end r In tne absence of frand or express warranty 
of title in a sale of land the endec cannot recover 
from tbe vendor the espenaes incurred n defend ng 
a sn t f r poss st on brought spa oit h m bj a third 
party ha rg a better t tie. NirlvovexSixgh Dxo 
c Gordon mu A Co. 

Cllnd. Jur^N 8 3o8 0W R, 153 
22. Inability of purchaser — In 

S « ry at to UHe—Snel on after pnrcl.an - By the 
rale of canat ttxpUr the bayer u bound by law to 
take care of hnnsclf and to see that he hoys af cr 
satisfy ng h mself that there is a gttxl t tie The 
purchaser it bound to look not only to h t own t tie 
bnt to not that be . properly md mo 6ed hy the 
covroaits in hu deed f purchase and if he doc not 
ebreae to protect h mself n this manner Le has no 

lift, 11 dNd of P arcl “ t h»» mco 

„ “ hm “ " ctl0a ky the vendor or 

no n f>.r C h J , n ^? nl ' d ‘T lks purchaser baa 
»te vendor GOCR Ex 

"•£*. ' Cra ‘* 

df jjsj-i'rasr £sv «■?:“ 

Wh«e a contract hat been^de th*e ude'^tltLon 

^ lfd *„ h , * U a Dk “ "«"‘J autdr^celbJ 
vendor u not bound to disclose the f lc i t. .v. 
chaser when there ean he . lo “* V 0 *- 

ttiSSUL'Sl 


uiL tt °TM C ^? U1 -° t for 


VENDOR AND PURCHASER-mf »«ei 

4 CAVEAT EMPTOB— condoled. 
vendor was aware at the time of the sale, lied ths 
vendor for damage*. The MuiimI d -creed the chi 31 
on the ground that the Teodor had fraudulently con 
cealed the cx stcnce of the decree.. On appeal tie 
District Judge reversed this decree hmdirg that, as 
the purchaser had not insisted on a ecsenant for till?, 
he must be held to hate accepted all risk*. Held 
that f there had been fraudulent conccslmtnt ss 
alleged, the purchaser was entitled to damazet Gits 

pstuI r tT.ir.ii LL.R .8 Mad, 89 

6 . COMPLETION OP TRANSFEB 

35 ... — ■ Oral transfer— B nda 

and pnrtialer —Land may pass by mere p««J he- 
tween Binds vendor and parrhaser JloBESaCnr* 
CEB CHXTTIBJSB C ISSEB CarSOSB CBAtTWX* r 

[XInd. Jur.N S,2S3 

38 Want of registration— Safe 

compute valient payment of parclate-mOa'* on 

and It still might be a coSil tion of the contract u“ 
tbe purchase-money was to be paid alterwaros, * 
the deed in evidence of the contract may not ®* ra “ 
P 1 ted. The bare fact or the deed not being 

tcred would not annul a sale if by mutual 
a sale bad already been made. Kama CamW « 
Gosiais e Luu Mcniinr Kmhom ^ ^317 

27 T rant fee of 

pert, Act (IV of 1S32J e ZW«\ f. 

immoeeallt properl, l, nnrejutered detd—D «« 
«h cl rejutrat cn is optional— *ail l, F* reh °"^ 
for pollution mien reader is e«< •/*•««* ** 
S.o4of the Transfer of Property Act rnnot exhaust" 
or impeiativi in requiring that tbe transfer cl 
moveable property of less than B10J should be 
only by one of the mod * there stated so ** " *“?£ 
a valid title. Where the plaintiff brought ftffiO 
he r* of M wbo were out of possession. 1 
t tie and interest in certain immoveable property 
such property was conveyed to the pl*mtiS 
unregistered deed, registration of the deed 
perty be ng of value of lest than B 1 C 0 ) «*f* 
compulsory — Held in a suit to recover the P 
from persons 10 possession w thont t tie that 
conferred a valid title on the plaintiff ^ 

made by registered deed or by delivery 01 * % 

petty The dictum of Girth, C-Jn i p a 
ClnnJerCknclerlntl, v Dafram 
Cote o<-7 at p. 612 dlssen ed from. “5*7“ fl2 q 


TrontJeecftr 

S-Tranf* c £ 


perl. Act (IVojlSSl) e « para. S-Trf J 
Proper!, Act Amendment Act (III *>. f 1J 9 J cpiO, 
ImmoitalU property of vafs* Use ,la * j,. 
Transfer of— Sn 1 1, p ardour for ^ 

vendor 1 ont <f poiietnon.— The tr ? nsf ^I J ih*“ 
of tangle immoveable property of > . vameJo* of 
hundred rupee* can bo ilfected orJI 01 , ^ 


A*4»* ^ h 


. modes ment oned in a irh pm— T” " . <„ 

Tr»caftr of Property Act. ns- by a B y, 

• or by delivery of pcasesamn. 
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VENDOR AND PURCHASER — continued. 
5. COMPLETION OF TRANSFER — continued. 
v. Hadhoram Earsick, I. D. E-, IS Calc , 623, over- 
ruled. Maeuas Lall Pal r. Boxkix Beiiabi 
Ghose ' . . I. L. R„ 19 Calc., 62S 

29. Transfer of Pro- 

perly Act (IP of l''82J, s. 51 — Oral sale with 
possession Land worth more than E 1 00 . — The 
plaintiff entered into an oral contract to sell cretaiu 
land to the defendant for 112,503, and he put him 
into possession. The defendant made default in 
payment of the purchase-unuey. The plaintiff, 

" having professed to cancel the sale on the ground of 
this default, sued to recover possession of the land 
with mesne profits. Held that the sale was not 
complete under s. 51 of the Transfer of Property Act, 
and the plaintiff was entitled to the relief sought by 
him. Patibbddi v, Naeasaeeddi 

[I. L. R,, 16 Mad., 464 

30. Transfer of ownership of 

property — Decree for specific performance of con- 
tract of sale— Conveyance. — In the raofnssil of the 
Bombay Presidency, the transfer of the ownership of 
immoveable property to a vendee who has obtained a 
decree ordering the specific performance of the con- 
tract of sale to himself does not wait for the execu- 
tion of a conveyance, — even if the vendor is required, 
a3 he seldom is, to execute such a coveyauce, — but is 
effected by the passing of the decree itself, coupled 
with the payment of the purchase-money. Deoxliba 
K msnxAJi Patel c. Ramciianuka Bhaowat 

[I. L. R., 5 Bom,, 554 

31. Possession given 

in execution of decree.— The formal possession given 
by a Civil Court under an execution operates, in point 
of law and fact, as between the parties, as a complete 
transfer of possessiqn from one party to the other. 
Loeesscr Koer o. Pubgdx Rot 

[I. I>. R., 7 Calc., 418 

32. — Execution and re- 

gistration of conveyance — Failure to pag purchase- 
money and return of conveyance. — D sold a house to 
p and executed a deed of conveyance which was duly 
registered. The purchase money, however, was never 
paid by P, who consequently never obtained posses- 
sion. Shortly after the conveyance had been regis- 
tered, P returned it to D with an endorsement 

! thereon to the effect that it was returned because P 
was unable to pay the purchase-money. The right, 
title, and, interest of P in the house was subsequently 
attached and sold under a decree obtained against him 
by the plaintiff. The plaintiff became the purchaser, 
and sued I) for possession. Tho lower Courts threw 
out the claim, on the grouud that the property had not 
passcel to P. tlu< sale to him being incomplete. Held 
the sale of the house by D to P was not incomplete. 
The deed purported to make an immediate transfer 
of the ownership of the house to P, and P accord- 
ingly became the oevner of the house. The endorse- 
ment on tho conveyance, not having been registered, 
could not affect the property. The plaintiff there- 
fore, as purchaser of the right, title, and interest of P, 
.became legal owner of the house, hut subject to all P’s 
liabilities ; and us D bad a lien upon the house for 

TQL. V 


VENDOR AND PURCHASER —continued. 

5. COMPLETION OF TRANSFER —conlin ued. 
the amount of the unpaid purchase-money, the plain- 
tiff could not obtain possession without paying off 
this charge. Ujiedaial Motuiaai r. Davu six- 
Dhoxdiba . . . I. L. R., 2 Bom., 547 

33. Execution of deed 

of sale — Failure of purchaser to perform pre- 
liminaries to possession. — The vendor of certain 
immoveable property agreed to sell such property, 
and the purchaser agreed to purchase it on the un- 

j derstanding that the purchaser should retain a part 
of the purchase-money, and -therewith discharge 
j certain bond-debts due by the vendor, for the pay- 
I meat of which such property was hypothecated in 
! the bonds. On such understanding the vendor ex- 
i ecuted a conveyance of such property to the pur- 
j chaser. Held, in a suit by the purchaser for the 
j possession of such property in virtue of such convey- 
' mice, that the purchaser not having paid such bond- 
! debts or done anything to account for such part of 
I the purchase-money aecordiug to such understanding, 

| the contract of sale had not been completed, and the 
suit was therefore not maintainable. Iebal Beoaai 
c. Gobixd Prasad . . I. X>. R., 3 All., 77 

34. Part payment of 

purchase-money — Execution, registration, and 
delivery of sale-deed — Completion of sale -Eight 
of purchaser to sue for possession— Transfer of 
Property Act (IF of J8S2J, s. 51 . — Non-pay meut 
of the purchase-money docs not prevent the pas-ing 

, of the ownership of the property sold from the vendor 
j to the purchaser ; and the latter, notwithstanding 
I such uou-payment, can maintain a suit for possession 
| of the property, subject to such equities, restrictions, 

, or conditions as the nature of the case may require. 

I A oh tin Singh v. Shib Koonwer, 1 Agra, So i Goer 
1 Parshad v. Hunda Singh, 1 Agra, 160; Heera Singh 
V. Eagho Hath Saiiai, 3 Agra, 30; and Umedmal 
; Hot! rim v. Vawa, I. L. E„ 2 Bom., 517, referred 
to. The difference between an executed contract of 
sale and an executory contract to sell, observed on. 
Ikbal Begam v. Golind ^Prasad. I. L. E., 3 All., 
77, dissented from. A deed of sale of immoveable 
property having been duly executed aud registered 
and delivered, aud the purchaser having paid a 
portion of the purchase-money to the vendor’s 
creditors, — Held, with reference to s. 5-1 of the Trans- 
fer of Property Act (IV e,f 1SS2), that these facts 
amouuted to a full transfer of ownershin, aud the 
purchaser could maintain a suit for possession of the 
property sold notwithstanding that he bad nos paid 
: the balance of the purchasc-monev to the vendor or to 
a mortgagee of the property, as stipulated in tho deed. 
Sum Lal r. Bhaowax Das 

[I. L. B., II AIL, 244 

35. — - — Sale of t'mmorr- 

able property — Transfer of Property Act ( IV of 

\ 1SS2J, s. 51 — Delirery of possession — Eegisfration 
J of sale-deed. — Registration of a sale-deed constitutes 
! a sufficient delivery of the deed to pass the interest 
j in laud contained therein. Xarain C. bunder 
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VENDOR AND PURCHASER— cnl »»rt j VENDOR AND PURCHASES— cuf anti 
5. COMPLETION OF TLANaFEl ««i a art .» COMPLETION OP TEANsFEU— cc*. *«I 

Cisrirrl* <* v /«.<!<»». 1 L B 8 CaU, o9 .a attaekol a tntereU-Traa.fer of Proprtr Jf 

foLowed- l oxsxtta Gorin* x r Metro Gocxoix , (IP oflSS'J a, 40 ' ai oS(6J(lJ— Trait* Jetfu 
[L L. R, 17 Mai, 14S of 1^S2J a 9f— Under a contract of ul' *-& 
... , • I respect to Ctrl* n £ Lj, j*uc*»to3 w*»dcl rtrd-o 

, r r -„„, In ftp *r i the render and tbe uUJe of tie poitbiK-o-'^T 

alU poop V !>••/ r of Property Art (IP of \ ^ ^ ^ ^ ^ ^ r w» 


iSSiJ < ol Dint / fO«r** o» wade r deed of 
tala nnrtg 4 e td ultra rrg a ral oa a opt caal- 
Dal rn f r p r y SAaf* n a tank — leg a ro 
It n Jel (111 of l'i"! • 17 and 13 latent oa o 
aria y» trf nef Jo t — Vroaii appeal — T1 
<Lf ndauU purcha d a share ta a tup 


paul to uio udui u» 

ifferted, u the nictMtj r»g itcred coavivaye wa 
net been rx rented baberqne&tljr * jn^m-zot 
cnel tor of the venuor (ought fora d«Un£oa lb*, 
tbe fields * re liable to be attaibrt and toil m t« 
I roper ly of tbe judguicnt-dihtra- Before lor t*** 
was denied by tbe Court of find Instance a r^u- 
teredo ’ -*“* 


betn of a 1 u amount than til 0 
and regi^rat on tb r fo i* o In o J be dr d of sale 
wot niinp iter d. In lfc&G the pla otiff purclised 

the tame ihare from lb* «aae render trader a r i , , 

the plaintiff pnrcba,*.d with no ice of tbe u fcnd*uU elotam I L R IS Bom,JS , 

P »P v ^ tUt tLf d ft dln , , KxaiLU NAsrann Macojini Obm 


e Lad been executed. Held tint tie 
tod -m cut-debtor «ai noth eg more than a “»* 
and Lad no attachable inter it in the p-opo*’ 
JT« ia» **i 


pr «k 


i l be ] urthax d (bar fra tbe do 


p chase Ut d o appeal n • the L 
Pat ul of tbe ITvb Con ) v Tx* liras J np- | 
bold u tbe del on of mint J (Kill, J 
uesen o ) that tb leucti on o ta ned by tbe I 
d ft dan • «a» aa ib ot d 1 very f the property” 
w tlnn the turn of a a of the Tranafcr of ! 
Property Act. Hainan Lall Pal t Banin Brian 
Qho> I L B 19 Cal 62a referred tn Per 
Tutxltxx J It i tot nectaaarv that there abould 
be any f rail nothing otct of p- su-moo. Ter 
Unt. J 'Un tLe own r of mmoreatle property 
of a alne 1 » than P10O La* ex rated to tbe 
inked ng tny r an nilrumcnt purport ng to transfer 
tbe did rilop of tbe iroptrty and tbe instramrat 
baa not been re- Uttered bnt the intending Layer hi* 
beta p *eed n jom u on tbe effect to be at nbnttd 
to tbe dtlmry f jOiKiiion d p,nd* on tbe intention 
of tie jait *, wb eh u a question of fact that cannot 
be ditenu ned on n rood »ppeaL Gcsoa Nanais 
Gcixt biuCnnx Goui 

[L Xi. 3L, 22 Calc^ 179 

37 - 


a a of | btXHSAH VaKaatcuasD UiB, 


24 Bosi* «W 
Tranafet 


B , T — Transfer of 

Property J t (IF of ISA J e 51— Vendor and pur- 
cla er — Ltei f ea e— Com pi ft on af sale — Bryn 
Irat on ton pataent tf ecuuierat an— Del tery 
of deed f tale M re ngntral on of a deed of *alr 
nniceompanied by iLlircry of tbe de\d to tbe vendee 
do,* not tnahe tbe lraii»*cimn a completed one. Al 
though u d r tbe Tranifcr of Property Act tbe tale 
of a tang ble mmoteable p openy of tbe rains of 
one bun fired rupees and upward* can be made only 
by a registered instrument, jet mere regutrat oa 
anould not be tab n »» concln. re tbat tbe title ha* 
pataed. If t wu* intended by tbe parties tbat the 
title si odd Jui only upon tbe round ration money 
bt a paid, such nUntun should be given effect * 
«e»Aar fl ■A.jAv Do,U t Halt on 2CJT 1 , 
n *PP “ *d- iUcujiiX e EccBnaxDtx 
*“■» . tL.R,27Cxlo,7 


St S.' ¥ *“ e “ cf tU wide of 

tin tarckaat-ancney-Sey rtertd etanrnamee net 
aaaeated-Trau ee-Attaeimert-rendS kaotnj 


Property Mt (U of 1662) a. o^jn'to *//***_ 

\ on payment cf conttdrratto* — Peltier a efitrt 
Completion of partita, e — Lodrr *. 5i of 
of Property Act, though no title ]««» «" I‘ 
rrguU ration of tlie co-urjaoeewbfre such rfguru' . 

1* compulsory jit mere rcgiitratioa oaf “*' » 

ratficient to }<u* a goal ti le if the P** 1 
tbat no t tie iball pa** upon regutrsthn UK” , 
a deration money La* been paid and ft* uf*d drt 

tbelawaillgneiffecttonith nUotwa. “'^.i. 
i* ^uert/eeiejaxior of intention to tranifrtJM • 

and tb* party who aDegc* the exiittnce , 

agreement must strictly prove it. on7 

«oge r D xxx* xi MxnrCiS 2C.W U->"“ 

40. Default In compl«U“3 

tract of eale-Pnrt.of «r/oc— "j, 
amine out of the default oo both *mc* to 
contract for tbe purchase and *xle of l* 0 s { 
mofuiad, the Court (Lmld p ocetd •» » u . .j 
equity and ihtnld loo to the avt* 
the pirti * »ub*eqn ct to tbe mati cf tb‘ . 
a* well »» the language of the contract t* . , 

where tbe contract ha* been partially pcrfjrn* 
the purebaaer put into pcueeiion cf a jw*.* 0 ^ 

land and allowed by the render « to co t ii , 
after the pcriol fixed for com pi turn ol “** t e 
lia* elapsed, further time *liould be g ren 
Court fer tbe performance of the contract m 
(Tree EX, i „ent rate) Bxi* TXiaO 

r Gxbaji Biirxsz Kcxkxxxi . , jb3 

[3 Bom, 17a 2nd E<i. 

41 . — Conditional contrxct-soV 

ject to approval of title by P'^ r '~ (111 

solicitors Been, non— Besmtrat‘0 

If UaJTJ a 17 rl ( b) -Au a V*- 

chase and rale of certs o tmmorcaUe u u 

v ced t the ccroplamn of tie ccutra 
“ subject to tbe appro «» 

e tor* (naming than) and bxl ‘‘ ticy the 

approve of tb* title, the vendor xbrt 1 . ., t me- 

camest- money and pay all«»t* if* 1 ®™ I a ftissa'' 
chaser m lanitigatiog lh« t tie T F 
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VENDOR AND PURCHASER — continued. 
5. COMPLETION OP TK A NS FEE— con eluded. 
solicitors disapproved of the title, and the purchaser 
rescinded the contract. The agreement was not re- 
gistered. Held in a suit to recover the amount of 
the earnest-money and costs that, assuming the 
objections to be reasonable, the purchaser was en- 
titled to rescind the contract. Held further that 
the agreement did not require registration. Sbee- 
cobal Jlmucc e. Ram Churn Ntskur 

[I. L. R, 8 Calc., S56i: 12 C. L. R.,125 

42. Specific performance — 

Approval of title bp purchasers solicitor — Con- 
tract. — In a suit for specific performance of a con- 
tract for the sale of a house, the entire contract 
being com nine d in letters which provided that entry 
was to be given to tl.e purchaser by a fixed date, and 
that the title-deeds acre to be sent to the purchaser’s 
solicitors, aud “on approval of the same the pur- 
chase-money to be paid prompt,” — Held that 
the carrying out of the contract was in no way 
conditional upon the approval of the solicitors, 
but that their approval was a condition precedent 
to the prompt payment of the purchase-money 
without waiting fur a conveyance, and th,t the 
title was to be investigated aud approved iu the 
ordinary way. This case distinguished from Sree- 
papal Muliiek V. Ham Churn Xuskur, X. L. I?., 8 
Calc., 856. Cohen v. Sutherland 

[L L. R., 17 Calc., 919 

6 . CONDITIONAL SALES. 

43. land sold on condition 

of re-pnrcbas0 — Absolute sale. — Where land was 
sold on a condition of re-purchase, and no time was 
mentioned iu the instrument of sale , — Held that the 
salo bad not become absolute, aud that tho plaintiff, 
having bought the original vendor’s rights, was 
entitled to maintain a suit for recovery of the land. 
GUHUSAMY AlYAN v. SWAMINADHA AlYAN 

(2 Mad., 450 

44. Deed of conditional sale — 

Heng. Reg. XV of 171)3 — Beng. Reg. XVII of 
1S06 — Usufruct. — A deed of sale executed in T.'OL 
(1794) was subject to the condition that if tho 
vendors, “from the > ear 12 2 to the year 1203, 
should repay the whole of the eousideratiou-money, 
they should receive back the deed of salo, which 
shall then become null and void; and if within the 
said 'period they fail to pay the said consideration- 
money, this conditional sale shall become absolute 
and be considered irrevocable.” Held that Regula- 
tion XV of 1793 did not operate to prevent tho 
assignment becoming absolute after the expiration of 
the time limited for repayment of the consideration, 
and that Regulation XMI of ISOS had not a re- 
trospective effect, and therefore did not apply ; and 
that, even if tho entire amount of the purch iee-money 
were satisfied out of the proceeds of estate beforo 
the time for tho conditional sale becoming absolute, 
the v eudees would acquire a perfect title. Buldeo 
Singh r. Dhukbun Singh . Marsh., 632 

45 Purchaser under condi- 

tional sale— Incumbrances.— A purchaser under a 
vol. v - 


"TEND OR AND PURCHASER — continued. 

6. CONDITIONAL SALES -concluded. 

conditional sale takes the property with all bond fide 
incumbrances created by his vendor previous to the 
sale. Radha Mohun Deb v. Nund Lal Dex 

[7 TV. R„ 363 

46. Mortgage by conditional 

sale — Sale with subsequent agreement for re-pur- - 
chase — Suit for pre-emption — Limitation. — On tho 
6th of June 18'7 one if E si Id .a certain zamindari 
share to 3. On the 18th of May 1S83 23 brought 
a suit for pre-emption of that share. Pending the 
suit, on the 6th ot July ISSN the vendor, the vendee, 
and the pre-emptor entered into an agreement, by 
which the vendee, rccoguiziug the pre-emptive right 
of the plaintiff, agree d to re- transfer tho property 
to the vendor or the pr. -emptor on payment by 
cither of them on the full moon of Jeth in any 
year of the price paid by bim. On tho 20th of 
June 1S91, the vendor, affecting to treat the transac- 
tion of the 6th of June ISn? as a mortgage, made 
an application purporting to be under s. 83 of the 
Transfer of Property Act, accompanied by payment 
of the price of the property into Court, and prayed 
for redemption. The vendee vefnsed to take out 
tho money deposited by the vendor, and subsequently 
on the 13th of November 1891 R K applied for 
repayment to bim of tho said money, statiDg that he 
wished the Vendee to r< main in poss. ssion, and asking 
that the agreement of the 6th of JulylSSS might be 
considered null and void. On the 1st of September 
18:;2 one It is filed a suit for pre-emption of tho 
said property. Held that the original transaction 
of tho 6th of June 1887 was an ont-and-pnt sale, 
and was not, and cemld not be, by tho subsequent 
agreement between the parties, turned into a mort- 
gage by conditional sale; and iu consequence that 
the suit brought by R S was barred by limitation. 
Rah Din v. Rang Lal Singh 

[I. L. R„ 17 All., 451 

7. CONSIDERATION. 

47. Validity of contract of salo 

— Agreement without consideration — Right to sell 
afterwards to another. — A mere agreement to sell a 
certain property, without any consideration passing, 
cannot bar the riaht of the vendor on the same day to 
sell a portion of the property to a third party, or 
invalidate the third party’s purchase. BniUNKUHEE 
Dabee u. Taeinee Churn Chuckeerutty 

[7 VCR., 38 

48. Xon-pagment of ' 

purchase-money — Intention to pass subject of sale 
— Failure to pay consideration, Fff'ect of . — Al- 
though ordinarily, in a transaction of sale, it may 
be reasonable to suppose that the seller does not 
intend to pass the property to the purchaser 
until the purchase money has been paid or secured, 

it is not an absolute rule of law that the non-receipt 
of the consideration money in full entitles a vendor 
to make void a sale which is otherwise complete. 
Mohun Singh v. shir Koonweu . X Agra, 85 

Heeba Singh v. Bagho Nath Suhat. Bhurth 
Singh v . Ragho Nath Suhai . , 3 Agra, 30 
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VENDOB AND FUBCHABER-cc»( 

7 CON a I DEB ATfON— «ea< »«■* 

49 /•<*•<•«• of 

pari it Fa Ion to p«9 toot drnt on Ffe I of 
afltr net" *» o»if del rem o fit d — The I tret on 
of the part • from lb r acts should l* ascertained ( 
toil nli n a dr -d « x fulfil and d l re ed to the 
porchai r m sub* qu t d fanlt bt the p rcfcu r In 
the d ayment f tbe purchase- money would not 
in the absen -t f (rand, tnthe o d tl e *al or , re 
»ny o her 1 1 1 the vendor than * n bt to iue fur 
the money 1 nrther if t be pror -d that the r ndr 
nt oiled to r ta a p«n» n uni 1 fall payment tl e 
Court may pas* • decree nU'« eh n_ the purcha* r a 
right aabject to ex cation or payment of con* h-ra 
tioa. hlouux^tsoH e Snm h.oos vta 

[1 Agra, 85 

50 Plea of valuable considers 


tion — Allrgat oh f ... 

abtol* e t l e A t Ira ! n alt n up ai a defences 
purchase fo rains le co » 1 r» io eh old a er tbe 
sewn f he nd r and h» ad fits* Into l tie 
forgo 1 ona ib rat ion 1 *:■»> tB Das » Ftuor 
[8BLR,PC, 530 
S C P.I'lt.XIT'? D ii ( sb sax & Co 

115 W IU.P C 24 14 Moore a L 1 

BL Failure of consideration— 

JJoeee pa dfor to «U mol » et , tmrt—H fit to 
rtf mad of beaut — When a Venus * naid for s palm 
talubh not in rx .lent* there u an ml re failnre of 
com deration and the prrton pay cj tho bonus it 
entitled to a refund of t. The pr nci 1< of caeca t 
eispfw does Lot apply to anch a case KBUIO 
Lux. IIOITBO t \OBBO CoOH.B ItOT 

[5W 1L, 233 

5 s - TT Proof of payment of con 

BldeTUtion— p„,m ml of toot deraltoH-momet 
tow'tnta?!' 1 ? * 1 for poMfwion of land 

.b, f wStartrVH 

Si’S £1? “ S, “ j“ 

SStwaittstreraS 

aUege* nonpayment f coo. derntwn 

E re hi. allegation the f«t t£t T. ‘““S* * 
predecessor lud .Jenlly to i, m .^d *?’!£ 111 

comb ned with the coot olqs, E- Jtlrv 

renoor fa onred the allccuoa of thTl“ f , 

had U wtfhh Id fwcmj** gj 

payment of con* deration and r» «ed *„/.*, . 003 

• 5.: ss 

and ot tndme* to cxtU □ the 4eoc *' 

being out f p ■ mJ theaTtUlL 
Ktaju e Buuw p ES8iI) ^ pcHosaasn, 


VENDOB AND POBCXIAEEB — coal »*c4 
7 CON IDEUAT10N— eoaf h**J 

53 Part payment of consider* 

tioa— AI oil to no] -r r o„tttnn -Ho d 
paymrot of the ronndcwtioo-mW* can be p 

l, lb, «ll,r >„1 I.p »>» ‘I C-SM 

,d n wun of the arller at tbe t me of 

before the llrgutm bung co rea la. re » 

payment of the rooddrratlon money * tb rtnsn 

to tie practice vhicb o toms of iW^ 

deed and wtistmn ? it Uf rv pay Ornt 

ord nary role of U* a pert ha nr ba» » rgn* « 

Tt vLcn a £*<" of the 

on J baa beiu paib nnlea. the toMg**™* 
be tbe intent ion of the mrtiea, and the 

n ,u to f» a. taU. •! t~-i : •SJSe 

•asn r Nrsoa bta-if 

54. Bight to refund of etro«V 

money— Jyrf»«»al/ T *oU * leered 

> - fl ( »• -riaintJf and defend*" . «-«~ 

agrerment I r the xalr oy Uicihf •*«* 
were turr by .Uted to be the aLolaU o««/» 
certain .bp, to tbe | b* tdf of th» 

1 frndant. agreed « th the p suiuff 
immediately upon par a. cut f the P°^ fj ^ 
ea rente to th# plain tifT »nd «M> her a pro^r ^ 
•ale of the ah p. The d feadanU *«e i«“ « 
a preperly rrpdrred 1 tttt uieol the W ^ 
oat oviog to mflrm tj of th ir ^ rjin 

will ng ao far a. they coulJ. to con J * ji 
tiff had made part payment lu respect of , 
the »h p. lltld that the con* dera . of ^ 

and that th. plaintiff waa entitled to ar,f and £ ^ 

money paid hr h w in part I*J**?r ^fLsiat ot 
Llibnraod by bun under the a-mm^ ent 00 tll c 
the ixpcuaea of the tbp * ju _ jf &, 13 

Auuao aiSQ-u<“s 

55. Valuable coasid«r»“ 0 ^ 

Question of —Jit 3 am, at of ci«* *® tT „f 
Tbe qni.l on wh thir at, mu gum ut «T •“?£ ^ 4 
redemption adm tted by the a** gnr ^ ^ 

ralnslle con*«leratoo or rot. w J” j -* a r»ity 
drterm nmg the ntht* of the a«tcn BiWrt 

wbn 1 old. adreratly to the a*a.gnor ^ 481 

r Kacnoa. \ unOEi io *°~7 

56 — Sale of sir with »j 

venaut to relinquish ex PJ°P W f 
— ^ om-rnfo n***et of el i ^ ^ a (1 ,» wluci 
mom nmt dtrat ea •*»#• ( aoprKt»'f 

purport, to conrey to sendee. IM , /j ^invet 
tvht. of the ren ora m Mr lands u M ^ 3f l id 
ant raid a. bnnz in vioatwm or w th totxe 

Til of 1S8L Where thmfore don*. ^ %h , 
tain odan land. c>rU a *.r Lnd* **” rebnpaoh 
rennora purported b J J ^ “ ^^rUndj bn.** 3 ' 3 
n>pn,*sfy 1 - hl * 10 !l‘f ( r brthe W~- 
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coni 1 not reco er from the r ndoI *L ** r»*J >B 

tbe eon* id/rattou money ** * ^itroB r ID* 
respect of the »ir Und.- Bb, 5V 10 All. S3 

FUllO . . jillU-, 

57 , i^aintherthtt* 

tells his aamindari rights and mclnd 
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VENDOR AND PURCHASER— conifnuerf. 

7. CONSIDERATION — concluded. 
right to cultivatory possession of the sir land, and 
agrees to relinquish his ex-proprietary rights in respect 
of tho sir laud, the vendee, in the event of such 
possession net being delivered or ex-proprietary rights 
not being relinquished, is not entitled to claim a 
refund of the sale price or any portion thorcof. 
Bhtkham Singh v. liar Tarsad, I. L. If., 19 All., 
35, approved. MceeidhaR r. Per Raj 

[L D. R., 22 AIL, 205 

5S. Deed of sale set aside for 

want of consideration— Contract Act (IX of 
1S7S1J, s. 25. — On the lstb Noyember IS92 A exe- 
cuted to Ji a deed of sale of certain land. The deed 
was duly registered, and it recited that the considera- 
tiou-mouey, ii'JO, hud been duly paid. 23 got into 
possession of the laud A subsequently brought a 
suit to set aside the deed of sale, and to recover 
possession, alleging that be liad been induced to exe- 
cute the deed when incapacitated from illucss, and 
that the consideration-money bad uot been paid. 
Both the lower Courts found that the considenitiou- 
moncy bad not been paid. The lower Appellate 
Court dismissed the suit, holding that A’s remedy 
was to sue for the consideration- money if it was 
unpaid, and that lie bail a lieu on the laud for tho 
amount, but that be could not set aside the deed. 
Held that the deed should be set aside, and the plaiu- 
tlfE should recover possession. Ter Fulton, J.— Tho 
sale was void for wont of consideration. S 23 of the 
Contract Act applied to the transaction. Trimalrao 
llaghavendra v. Municipal Commissioner of Subli, 

I. L. It., 2 Bom., 172, distinguished. Ter Fabran, 
C.J. — The facts serve to show that there was no sale 
at all, and that the plaintiff was tricked into execut- . 
ing and registering the conveyance. Conveyances of 
lands in the mofussil perfected by possession or 
registration, where the consideration expressed in the 
conveyance to have been paid has uot in fact been 
paid, should not, however, be put in the same category 
as contracts void for want of consideration. Tatita 
v. Babaji . . . I. L. R, 22 Bom., f L76 

59 . Want of consideration for 

deed of sale — Evidence that a deed is not intended 
to have the ordinary operation. — The plaintiffs sued 
for certain land which they claimed in succession to 
21, deceased. Tho defendant who was in possession 
had executed a sale-deed comprising the property! now 
in question in favour of tiie deceased. But it was- 
pleaded by him aud found by the Court of first appeal 
that the sale-deed was benami, and no considera- 
tion had passed, and a decree was passed dismissing 
tho suit. Held on second -appeal that the decree 
-should bo reversed. Ter curiam. — When a convey- 
ance has been duly executed and registered by a com- 
petent person, it requires strong and clear evidence to 
justify a Court in holding that the parties did not 
intend that auy legal effect should be given to it. 

It needs to be proved that both parties had it iu their 
minds that the deed should be a mere sham, and in 
order to establish this pioof, it needs to be shown for 
what purpose other thau the Ostensible one the deed 
was executed. Ranga Attar v. Srinivasa Atyan- 
gab I. L. R„ 21 Mad., 56 


VENDOR AND PURCHASER —continued. 

8. FRAUD. 

60. Evidence of fraud — Inade- 

quacy of purchase-money. — In considering a case 
of alleged fraud iu the purchase of an estate, it is 
material to inquire what relation the purchase-money 
paid bore to tho value of the estate. Sreejiitk- 
chunrer-Dey r. Gopar Chunder CnocEEEuurxY 
[7 W. R., P. C., 10 : 11 Moore’s I. A., 2S 

8L - — Notice of facts 

implying had title — Haiti fides — Questions of hand 
fides . — Notice of fact from which the infirmity of tho 
vendor’s title might be inferred is evidence of maid 
fides, but is not itself maid fides, and the question of 
bond fide purchase i- one of fact. Sitha Ushiae c. 
Ettngasaaii Iyengar . . .5 Mad., 385 

62. Effect of fraud — Goods ob- 

tained by fraud — Bight of vendor. — Where goods 
have been obtained by means of a fraudulent pur- 
chase, the vendor has a right to disaffirm the contract 
£0 as to re-vest tho pioperty in himself, and this oven 
if tho property had passed to the vendee with the 
consent of the vendor. Where a vendee purchased 
cotton, with the preconceived design of not paying 
for it, the sale did not pass the property : although 
the lotbm may have been, with the vendor’s consent, 
allowed to bo placed on the vendee’s boat, still the 
vendee must be considered as the agent of the vendor, 
aud his possession as that of the vendor, and the 
cotton as still the property of the vendor, as long as 
the price was uot paid. Duestjn Lair PaNdey r. 
Indue C header . . . 6 W. R., 81 

63. — — Contract Act, 

ss. 17, 19 — Contract induced by fraud — Right to 
rescind. — If a vendor has been guilty of fraud withiu 
tho meaning of s. 17 of the Indian Coutraot Act by 
actively concealing a fact which it was material for 
the purchaser to know, aud the purchaser was in- 
duced thereby to purchase, the fact that the pur- 
chaser by exercise of ordinary diligence might have 
ascertained the truth affords no answer to a suit to 
recover the purchase-money. Such a case does not 
fall within the exception tos. 19 of tho Contract Act. 
Morgan v. Goyeenaient ov H.udeaiiad 

[I. D. B„ 11 Mad., 419 

64. — Fraudulent mis- 

representation — Sale of immoveable property — Mis- 
description of area sold — Suit for damages — Na- 
ture of proof required. — A purchaser of certain 
immoveable property sued his vendors to recover com- 
pensation or damages on account of a deficiency in 
the actual area of land purchased by him as com- 
pared with the area stated in his sale-deed. There 
was no covenant iu the sale-deed to make compensa- 
tion in case of misdescription. Held that the plain- 
tiff, in order to succeed, must make out a fraudulent 
misrepresentation which he accepted as trae, and 
which induced him to enter into the contract, aud 
which caused him damage. Berry v. Teel-, L. 11., 
14 Ap. Cos., 387, referred to. Abbcelah Khan v. 
Addhr Rah ran Beg . I. L. R, 18 All,, 322 
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VCIJDOK AND PTOCHA8EK— ;o«< »«*A 
9 INVALID ALE*. 

65 Fraudulent concealment— 

JTaoi tUigt of <f« tel » I It or of nee atraac* — 
Where a v nd r know a that he had oo r Rbt or 
tit e to Jtoperty erbe O eo mutoftlie existence 
of ncumbra r », or of lit at rffU mat nally 
low im t a ik qc a Id 6 and n gl c ed to du 1o e 
loch d f ti to the purthnux Held that there a »» 
a f sandal at c ncclmcnt tut a 0 the contract. 
PsjjtEK Hoars ^ooa t Anouot onuas Cno v 
max 7VVR, 238 

66 Misrepresentation U eM 

la rteoter p* Iumiuii , l\ Uul m . epreaent 
at on by a idrrpu jp oprrty sold, praet ud 
>0 a natter w thin h • kn «l<il„e. ai d one u dr 
which the par has r had o adeqn.te nnm of know 
lol r .c h Id to t ate a ale and to rn 1« the p r 
ckucr to r cur rtepa a oo y actually paid 
by him. HiBOitSD hash h as Benin 1 cock 

(IN W Part II p. 26 Ed. 1873 84 

fl” loll, rtprtt a t 

a on <• g d ofa nt t nd r be ptrcbotrr — 
Indue v at ■ t pro d Ada b Id r bo, ngtkam 
from n Dr* r of the Com vane To m.ntain a 
nit for d m» ci up. n a falie r p c cntation alleged 
y iu hat r a a n t T odor t mu t be eitabl hed 
‘bat the | la u ff r» d wd by the misr pr unt- 
atioa to enter noth contract. ha i a a bank ng 
company uhrh shortly afterwarl* went uto 
liquJa on we ce II by a Dree or to the plant ff a 
.bar bold r The Utter now »ucd the Teodor alio 
SUB induccme t to buy the ehar s by the vendor*! 
fal*e reprr. ntat on. a. to the state or the Biol, e 
affair. Bo h be Ciurts b low concurred n find ug 
Ulat oral reprrwuta one a» to the latter »U g«l to 
have been made b he d f ndant to tho pla ntill 
were not pro cd. Tl o*e Court, ho erer had con 
eurred m find ng that the clef udaut, though ho wee 
notreepon hi* for f.lee bala ce-il ect. aeued bef re 
i . T“ .T X \ 01 lh« fal. n c of the one 

1890 1 Tl r"d»>P on the 30A June 

" * to reason for n 

J*. The plaintiff 
le of the false balance* 


1890 The Jud al Comi 

terf nn„w ht * r 

m thu appeal r lied ... „„ uaiance. 

nie k iaL 1M °i ‘ he ““t of * W«* «P«rt by the 
the \ nJ * w, ° fo1 P» J®*nt of d r dend fo: 


» n which the defeu 


the penod above mei 
dant Lad UVen ]ia 

jc ia v. * u bept mb r the other later on m 

SfSSSTSS 

[E D. Bb, 21 AIL 209 
ea LA,28I.A,0 

rtlol influeaco— J due or, 

-A con rjTotH?Z «■?*»■? 

any one with a person 


VENDOR AND P U RCH ASEB — coni tul 
9 INVALID SALES— coaf «« d 
n a posit on of confidence or trust U 1 able to be 
called la qu at oa by the t endor and to be set ssJJ 
at h e in.-auce if it be f nod that the otb r P«t7 
made an unfair use of h s advantage*. TUsmla d 
cqu ty appl ct »trou D ly n ac.ae *h «»uj 
«t ug aa an a tore y or as a legal ad i*r eatol 
into a contract . th Lie cl ut i report of the tab- 
i ct of 1 Ration or »d*Ki? Undue u.iitifn’e »I*** 
anmed to bare be a exerted until the contra.! “ 
proved, and the parch., r . bound to show that “ 
tl e term, and cond to « of the cm tract 
adequate and r tsonable 1 osuow . 
Uitwaxi IB. HB. A C,85 10W B. 123 

69 — Ftdnetarj t*lr 

I on, a o — Trnt ee on. I ft In t get tr.rf.-d •»« * 
w t« named ex cutora of the will of II who curd » 
l&U. j/ aloue pro cd tho «r 11 but J d not re- 
nounce probate nut 1 muc jrare after the death « 
U and the commencement of Utuat on tne T" ■ 
act a> an executor of II proved » c aiust J * aJ 
n a d cd cx cuttd by h m for the conrejacre of » 
.hare of IT a a certain relate m which J *«• A 
interested in another capac ty he ™ de«ct u«o 
executor of if a d the d fd noted tiwt P«^ ^ 
b en grented to h u. Held that be »«!»»• 
rra* n aa w 11 a. o ilia ground of ha mg an nntw 

ad aata.e a n .pert of ccrU n property ia LAm->M. 

pr dud d from porch., ag the interest cf-'i* 
nder* decree Dbow«d B oCbd>M» Uoo «! , “ 
c JiUTTT Lcii hlOOK*««* 

MootsBJsa r ilurriioLS MgoxtBJUf 

70. — Purchaso by agent or oOwf 

parson on fiduciary position— E a y . 

lot on,\ p-On„ F r bond -Con, £ 

a = ent or perrea n a fidu ujjw « to 

omu- of property purely d by nt 

pro e that the a.le »u uindo fo t<wl and P‘“ a ,. 
consid ra 10 and mint n t only F° * , * 

agent bad autho ty to «1! and that enna 

d rtstion d was a fair p ice for the 

the purchase be made by a.traug r inch a P 

n ed not .1 ow that the con. Jcrati "H , 

a eonuderat on qual to the alue of the ft®! ? ^ 

w 11 be iodic ret for the pnrclu.fr to «h«* “ 

sale wasm.de by a pereou whohad anlMrt J ’ . 

thu owner to a 11 and u leu the wl cr ; .fi 

a frandaletit conn euce wtwcrti th* a.ret inflS 

to sell and the purcluifr tl e aale w 11 

tho seller oa proof of authority of the a ens ^ 

I-ciTA. Bebsb r Dottsi* Lu. J 

71. Deed of sole executed W 

man of weak intellect Gr J" » 

S.J. .J "o Si 

w It not set as de tbe volu tary died of » . ,4 

who la not alwolutcly aos eomfo. uoUy 
cess a. w 11 as tbe fact, .nrrou d og tb« w 

aud t e nature ot the transsett u I «*f . -t lb. 

Jo sat sfy the Court tint the pc b* 

t me a mini adequate lo tb* bus **• (b< Court 

might hare been mpo»il pon. or . j. Ja 

i. not MtisficJ of the go»l faith of ad tb« p*- 
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VEND OB. AND PURCHASER — continued. 

9 . INVALID SALES — continued. 
the transaction. Rajexdeb Cum per Newoee r. 
Bhoobcjx Name Debea . . TV. R, 1864, 65 

72. Sale by old and illiterate 

woman without professional advice -Fraud 
— Undue influence — Inadequate consideration — 
Terms on which deed will be ret aside — Purchase- 
tnoney declared a charge — Funeral expenses of 
Hindu widow declared a charge — JYo allowance for 
repairs and improvements. — C was the widow of 
one I!, deceased, and from the death of R until her 
own death remained in occupation of a house and 
chawl which had belonged to him. 2} was a sister 
of C’s. and, shortly after it's death, D and her son B, 
the first aud second defendants, went to live with C 
on the said property, and lived with C and were her 
only companions until C’s death. While so living 
with C, D and B advanced to C at various times, on 
joint account, various sums of money, amounting to 
R3,5 0, for purposes such as would have justified C 
in pledging the property of her late husband to 
secure the repayment of the same, C became very 
ill, and D and B. fearing she might bo going to die, 
requested her to take tome steps to secure to them 
the repayment of tire sums they had advanced to her. 
C thereupon offered to give 1) and B an absolute 
deed of sale of the said house and chawl in considera- 
tion of the said sum of 113,500 already advanced to 
her and of an additional sum oE H500 then to bo 
paid to her to defray her funeral expenses and the 
costs of the said couveyance. D and B consented, 
aud called in their solicitor to take C’s instructions 
and draw up the deed in question, which lie accord- 
ingly did ; and within three days of the said agree- 
ment the deed was executed. At that time C was 
very ill, and twelve days after the execution of 
the deed C died. Cwas an illiterate woman over 
sixty years of age, and had in this matter no inde- 
pendent professional or other advice. The additional 
sum of 11500 agreed to be paid to C was never so 
paid to her, but after her death 1) and her son 
expended moneys iu and about her funeral ceremonies 
amounting, as they alleged, to upwards of !<-lC0. 
The property in question so pledged to them for 
114,000 was worth at least R5.200. The plaintiff, 
one of thelieirsc^IijSnedtoset the deed aside and for 
possession of the said property. Reid that the deed 
of sale must bo sqt aside as obtained under circum- 
stances which amounted to fraud. Reid also that 
the advances, amounting to R3.5C0, made to C by X> 
and her son B, being made for purposes for which C 
would have been jnstided in pledging the said pro- 
perty, the deed of sale should be set aside only on the 
terms that the property in question should stand 
charged with the repayment of the sums so advanced. 
Held also that the property must stand charged 
with the repayment to I) and B of such a sum 
as, having regard to her position and station in life, 
should bo found to be a reasonable sunt for tho 
funeral expenses of C. After C’s death, I) and B 
remaiuod in possession of the said property under the 
deed of sale, and expended considerable sums of 
money in and about repairs and improvements to 
tho same ; and they now claimed that, if tho sale 
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9 . INVALID SALES — continued, i 

was to be set aside, the sums so expended should be 
repaid to them. Held that no allowance could he 
made to D and B for sums so expended by them, such 
sums having been expended at a time when D and B 
must be taken to have known that they were fraudu- 
lently in possession of the pronerty in question. 
Sad as hit Bitaskab Josiii r. Dhakbbai 

[I. L. R , 5 Bom., 450 

73. Inadequacy of considera- 

tion — Actual or ccnstructice fraud — C-ancelment 
of sale — Sales by expectant heirs of reversionary 
interests. — In the case of a sale by a persou, young 
indeed and in distressed circumstances, but not with- 
out advice or means of information, of an estate ac- 
tually vested in him, but not to be obtained w ithout 
litigation, the party seeking to set aside the sale must 
establish the fraud, actual or constructive, which 
entitles him to relief. It is not sufficient for him to 
show that he did not receive the full value of the 
estate to which the result of the litigation might 
ultimately show him to he entitled. The difference 
between that value and the purchase-money, if not 
too disproportionate, may bo legitim itely ’taken to 
represent the difference between certainty and im- 
mediate enjoyment on the one hand, and risk, worry, 
expense, and delay on the other. The exceptional 
equitable principles which, in a sale by an expectant 
heir of a reversionary iuterest, throw upon the pur- 
chaser the onus of showing that he gave a fair price, 
and which, on failure of such proof, entitles the ex- 
pectant heir to have the sale set aside, have no ap- 
plication in the above case, or in that of every 
ignorant and improvident person. Azihpdix K ha:,' 
v. Zia-txe-si33A . . I. L. K„ 6 Bom., 309 

74. Omission to register — Fraud 

— Registration Act, -i FI of 1S64, s. IS . — Where 
the sale-aleed was executed, and consideration paid, 
hut the deed was not registered within four months 
owing to the seller’s fraud, — Held that such fraudu- 
lent vendor could not benefit himself by pleading the 
provision of law (s. IS, Act XVI of IStOj as a bar to 
tho purchaser’s claim. Ppkgas It a I r. JusatiK 
Sisgk .... 2 Agra, Pt. II, 201 

75. Alienation to defeat execu- 

tion of decree — Rights of a editor without 
specific lien nguir.it purchaser — Fraud. — On the 3rd 
October 1865 the plaintiff Sled a suit against D to re- 
cover certain lauds aud money. While tho suit was 
pending — rir., on tho I3th October 18G6, — 2> mort- 
gaged part of his immoveable property to defendant 
R, and on clsfc August 1S<1 executed a deed of sale 
to defeudant R of all tho hum o' cable property of 
which he (D) was then possessed, for the price of 
Hi, 000. On 30th April 1S72 the plaintiff obta.ned 
a decree against D, and in execution thereof attached 
certain immoveable property other than the land men- : 
tioued in the decree. The defendant R applied 
under s. 24G of the Civil Procedure Cole (Act VIII 
ofl'-oO), aud on the 21st August 1873 procured, the 
removal of the attachment, whermion tho plaintiff 
brought tho present suit to set aside the order of elsfc 
August 1873 and to obtain a declaration that the 
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VENDOR AND DDE CHASER — continued. 

10. LIEN. 

82. Creation of lien— Title— 

Notice of charge — English law as to right of bond ! 
fide purchaser for value without notice. — By contract j 
and deposit of title-deeds J3 cliargcd certain land iu | 
favour of A as a security iu respect of tlie non- j 
delivery of the title-deeds of an estate bought by A 
from him. A fter the creation of this charge, the land I 
was transferred by B to C. The Sudder Court hav- , 
ing decided that the contract was not operative as an j 
hypothecation or pledge, even between the parties to j 
it, and that A had no right of suit against C, to 1 
whom the laud had been transferred, — Held by the 
Privy Council, reversing that decision, that the agree- , 
incut created a lien on tho land, and that no positive j 
law was shown to forbid the giving effect to such 
agreement. The owner of property subject to a lieu 
or charge can in general convey to another no title 
higher or more free than his own; it lies altvats on 
a succeeding owner to make out a case to defend 
such prior charge. The law hi India docs not enable 
a purchaser of laud to look only to the apparent title 
iu the Collector's books, or the presumed title of the 1 
owner in possession ; and itjs bejond the province of 
a Court of justice to give effect to the title of such 
a purchaser to the extent of defeating a prior lien or 1 
charge. Conceding that a purchaser for value bond 
fide, and without notice of the charge, would have an ! 
equity superior to A’s right , — Held that a purchase I 
in good iaitli by C had not been proved. If the 
English doctrine on this subject be adopted, as tho rule 
prescribed by justice, equity, and good conscience, its 
qualifications aud restrictions should not bo rejected. 1 
VABDEN SETn Silt V. IiUCKPATHY ItOYJEP. L ALLAH | 

(Marsh., 4.01: 9 Moore’s L A., 303 j 

83. Purchaser, Eight of —Produce 

of land , Sale of-X.-W.P. Kent Act, XVIII of 
1S7S, s. 56 — Hypothecation . — The purchaser of the , 
unstored produce of land in the occupation of a 1 
cultivator, with notice of the lien created on such I 
produce by s. 5G of Act XY1II of 1S73, takes such j 
produce subject to such lien. S, A. No. 1393 of I 
1870 decided ou the -1th February 1S71, aud Achul 
v. Gunya Pershad,3 Agra, 73, followed. Kinlock 
Collector of Etawak. Kineock v. Cccrt of 
Wards . . . . II.E,,3 All., 433 

84. — — — — Lien ly deposit \ 

of title-deeds — Subsequent purchase ly another , — 1 
In 1SG5 C gave H a lien on his property by a j 
deposit of title-deeds. In 1867 B purchased the j 
same property bond fide ard without notice of i/’s 
lieu. Held that B tcok the property free of the 
lien. Bunsee Diuni r. Hekra Dale 

[I N. W., Part VI, 74: Ed. 1878, 166 

85. — — — - — - Priority — In- 

choate agreement to purchase — Deposit of earnest- 
money. — Tho claimant entered into an agreement for 
tho purchase of certain property, and ou tho execu- 
tion of the agreement deposited E15,OCO as earnest- 
money of the contract and in part payment of tho 
purchase-xnoney. The claimant was not satisfied at 
that time with the title-deeds supplied by the vender, 
but afterwards entered into fresh negotiations fm- ! 


VENDOR AND PORCHASEB — continued. 

10. LIEN — concluded. 

the purchase upon different terms. The vendor died, 
and the present claim was filed in a suit toadmiuister 
his estate. Held that the claimant was entitled to 
be paid in full the E15.0QO in priority to all other 
creditors, and that bis lien was not lost by the failure 
either <f the original contract or the subsequent 
negotiations. Kenny r. Administrator- General 
of Bengal . . . 3B.1. R., O. C., 75 

/ 

86. — — — — - — Lien, Concealment 

of — Estoppel . — In execution of a money-decree, the 
decree-holder caused the right, title, aud iutircst of 
tho judgment-debtor in a certain property which had 
been mortgaged to him by a registered bond to be 
told, but without notice of the existence of such lien. 
He afterwards obtained a decree upon the bond, and 
sold it to the defendants, who caused the same pro- 
perty to he attached. The purchaser intervened 
under s. 2IG, but without success. In a suit by 
the purchaser to establish his absolute right , — Held 
that, as the defendants’^ vendor has suppressed the 
fact of the charge, and thereby induced ibe plaintiff 
to purchase as the absolute property of the judg- 
ment-debtor, they were now precluded from setting 
up his lien. Dollar Sirkar c. Krishna Kumar 
Bak shi 3 B. L. R., A. C., 407 : 12 VT. R., 303 

87. - - - Right to enforce lien— Sale 

subject to decree declaring l ten on properly.— If 
a decree declares a lien over A’s property for a 
certain sum in favour of IS, and subsequently A 
sells pait of this property to B and part to V, H 
cannot sue to enforce hi- lien against C’s purchase 
without bringing his own into contribution. II AM 
Lochun Sircar r. Ram Narain . 1 C, L. R., 298 

88. Lien on land created by 

agreement — Sale to stranger without notice — Bur- 
chaser, Right of. — D mortgaged certain laud to S to 
secure repay meut of a loan, and covenanted that in a 
certain event S might realize the money from the 
house of D. D sold this house to C, who purchased 
without notice of the covenant. Held that C could 
not resist the claim of 8’ to have the house sold under 
the covenant. Cooling v. Saravana 

[I. L. R., 12 Mad., 69 


11. NOTICE. 

89. Necessity of notice of title — 

Equitable doctrine of secret ownership . — It is 
a rule of universal equity, and not one peculiar to 
English Courts, that, in order to enable the real 
owner of property to recover fiom a purchaser for 
value from a person allowed by the real owner to hold 
himself out as the owner, he must piove either direct 
or constructive notice of the real title, or. that there 
existed circumstances which ought to have put the 
purchaser on an inquiry which, if prosecuted, would 
have led to adiscovery of thorcal title. Ramcoohar 
KpONDOO C. ilcQUEBN 

[11 B. L. E., 48 : 18 W. R., 166 
L. R., L A., Sup. Vol., 40 
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03. IMrchaeer, Oblfgatloa of— 
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ralnable owa Aratioa, j it w I h no- « f ‘ 
cninbraccer, j-nrehaaca anbjert toanch i . , 

la tbu inch purchaser S» arurg ’ “ IU ^ 

away the ngbt of the poor oeotnhranc T f 

tbe lepaUatate "hdeLcoainglhatapno- 
hat the n*ht to it Rat a porch aaer « 
conaideratwa w tboct wi-^e of lb^ pno f £"j af0 a 
tlii-d peiaon u nol ga tr of or pad' to *' . wa ty 
the i ;hta of a p.mr purr barer 
therefore wrd not Interfere «i h h erifut ' ,oJ 

^ uJ a»r— i -l i"T 

though antuqucntly tohia pnrehaae he t»J y 

aware of the pnor ineaaibraaee.yrthe haa 
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VENDOR AND PURCHASER-confinueA 
11 NOTICE — continued. 

u, ,.»>•«, to v“‘v;',s,ryirE.Sto.tnS 

time of such subsequen t > auJ „ uch subsequent 

pnor tight ottbittai • l er free from the m- 

purebsser will U L guilty of any fraud m 

cumbroncc, for m «“« u ' d a right to convey, nor 

accepting ''bat hi ° without notice be able 
would the - to dispose of the pro- 
otherwise freely mo eo p J . 0 n the same 
perty which lie uinoceu ^ A ’ however remote, 

principles, any subsequent pure bos. ^ c teA Where, 
though having uotiet', V notice of the 

therefore, the second defendant, u ^ frQm one 
plaintiff’s equitable h J {rom a 

who, also with ^^^^‘^e wUhout notice.-Vefef 

s;rs\«-g“‘'s?w 

ItATASSI • 

Bona fide irons- 

,S°r •.<*• tfrxvdtsic'z 

s*. 

purchaser of mortgaged property ,» the ett.^ ^ 

the time of the pure use h ^ wa3 no 

proof of the purcliase ha'hig bccu niadc 

kff =s&7» us. i— . 

Sueo llATAi, Mai. o. Habi Ra^ ^ ^ 7 Allij 590 


- Purchaser f 


for payment of a debt y 1 cr t pe amount 

fault eutitlmg tho plaint^ onerty situated 

from the sale of cer aiu secured under 

in Gujarat on which immo'cable 

a saulihat. On tne decree, the defendant 

property in ‘■« c ^ U ot ° f tU o Civil Procedure Code, 
objected under s. -lb puechased the property m 
aud alleged that Ut no, t accordiugly been 

3 865. The attachment declaration of his right 

raised, the plaintiff sued for a uce ^ fte ^ 

to sell the morfc »®«? claim. On special 

Courts threw out P Qwcr CoU rts were reversed, 
appeal the decrees of tr -,„l f tlie ; iS uo 

aud the ease remanded f< or t * pu r*liascr for 

whether the defendau • t j ec of the plain- 

a^asiass-s-. A c ., re 

, Priority — Re- 

Possession— Subsequent pur oh as e r 
gistration Jrosse „„il vailing off 


3 ^r ti0 uZ *olZ X Xy possession and paying off 
wi th notice obtain f , um applied in paging 

mortgage-JhgMt gw a to ' ecovcr land pur- 

ttfiJKn* i^£SS5«ttit 

SSoSiK to. plaintiff »•» «I tosSteto, 


VENDOR AND PtrBCHASEE-«*hW. 

11. NOTICE— continued. 

s s sywa 

1 o f,v linn bv the first defendant subsequent 
t ItoSkinUfl, . f which he had no notice. 

He tiM upon the fact of his ha' tag Sot P^i™ 

and he alleged that the purchase-money which ho had 

uaid for the land had been applied by the first He 
P , . • « , mnrt'vjiirec who at the date of 

fondant in paying .If a mort age afc all 

his purchase was 111 possession, lie c 

events the repayment of this sum. Ac/dW tn.it 

Of to. foorto dcf.odaut. nl’omntoto.tolto 

Ssss^jJJgg- srsaf t 

latter was registered. (3) mat, if ™ „ 

fondant’s purchase money was applied to pay ett 
mort mve which pliintiff would otherwise ha ' 0 had 
to i) w 'the plaintiff could not equitably recover th 
land 1 without paying the fourth defendant » much 
of the purchase-money as was so applied. iNABA A 
LAliSUMAN 0. BaI‘U VAiAD^HAIB^ ^ ^ ^ 

10 3 Transfer of property sub- 

ject to trust— Purchaser Jor value— Co, 
notice— 'tenant in possession as object of cl writable: 

Trust.- It the purchaser of an estate for t alne taka 
with notice, actual or constructive, of a rus 
hound bv sucli trust to the same interest mid iu t e 

* : sr'ft/pto- f 

Z Z object of a charitable .rust and ^ under the 

taust. Manohaimi Sobabji c “™“ c ., 5 9 

ind Sale by land- 

lord subject to rights of tenants -Notice to fur- 
chLr of rights-Suit by tenants to 

against purchaser— Limitation. 11 t to 

India Company granted a village to > A, ^ 

the raiyat.,’ customary rights and pri .vile ' 1 n 

were embodied iu Uegulat.on I ^ 

of conveyance was uot passed untiHSl , . 1 

theu executed to the executois of A, wlm hau u 
in the meantime. .This deed made no reference^ to 

‘E 1< s”:r. b s::5rx;|S 

L.pu,:, 5 . 1 , Stw 

have made inquiry as to their rights. Has mg lanea 
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VEND OB AND PURCHASER— ro.f aW 
11 \OTICE~rr»l atre* 

to do th i, Le wai l or o-l 1 v 11 m* t ,V>i of tl* Kcaota 
si rarb a if tli v had l<o jj-.nly meoticGed 

in tbe roc eia-re lo 1 at l/o/iiri V.(;i » 

Aciftt » 6 n^n II < Rtf 5« fa <~«A Utti 
a!u> till! a> tli I* lltJ >. 1 r.O te -ll of p’-JLiC! A » 
tigLU en 1 i!t rtlr *f re- t* e avit it *s* tJ 
t«r*«l v lix .in VuKcrtBOr JUstsCHOr r 
Buisi<bji Mr .csn I. L R, IS Bon-, .01 


VENDOR AND PURCHASER— «*• *««f 
11 . JiQTICE-- remaaii. 

Ujoc at a I. am Urn* Xrxicc* An luu> t 
U-oot at a 1 k< Kan « tlVT, Ib,3£9 

no - 


f rUUn fee .lie |m.a J a J«I Usitutbr l.tironi 
srU 11 wLk -1 t ill, t!.»l Lr wcul a aril. 3 
laffiioUrt n,iu ul ti ll U Lid t>c«n to Metier J 
•id tl.it it YU B a nan tr maki fur 

lire [i*xi _.t cf l Ur t.ci orco. it rim curd Lt sax 4 ' 
ipiiru-tt of tie «M»tr lr prijed tl^t l_i t-ac , a .It 
t* nmot 4 from thr mir t rf-.u^r »o l tk»t of I 
recorded lo 1 1 K<» L P to -4 tl, pr-,rty for eju 
nUntion li til |r-e l utri > Loot ia» <f 
ti ? 'ikc. irJ «•» * » p"t o, for lair la 

rercUtti . an, » tr>\,|*an trn'.a *U, 7j tUt 
ti* J rep. t, re 1 tl i f.«,4 .1, 1L* taoda 
of tbe pirr til, „ t Lr mm 0 o wtr D.r;* Prt 
•air J 3 Aon J L K 3 J Ml l*ni4ou. 
Hait La* r t TBul | 11*4D 

[I It. R . 6 All, 603 

100 Cowtructlv* notlca-rrr* 

etxaj-eMen r„i, ULretb.reU 

• p*rva in [wnuxa f »u .and* o J*, than tl e 

sonuaalowoir tbr p.r»oa in olx*« c*iae tU 
titlodred ii. » jareUrer » lb o,.b U m.T be » 
ptrtiawr fer nice releaud <o me i « mlat u the 
mare of h. IO-I.UWL H t« Jo-, rot thick tt to 

u.ortb, 5 

l«»H*uua. Ulcer* Mm, r j ltJ0T Varsir 

.. PdW R.,8 

AiAtou U tXH r .SnAx ixjj, 22W.IL1S9 
107 v ; , 

p^'kL:; 

“4 r JL i ‘ •“•t* e. the judgtnre.t.dtu^r. 

iW.„ 3.4 . , S«inM t/n*. 

«a altpr L:J'V toe,> »•- The Court 

'Iwretitfirt, , 6f 0 

tu brea gall, of^frrej fatlo tioclno ' 

rotSrerme * f Cr '7 “ . tl « ‘""‘dm «uh 

108 __________ UaBocuasa 

^ 'trie* to • 

fit th^u! '°. Ll * r»««ial»o»*to 
»^fct of pan-l« r ' u, ‘ r * talk* 


IgbJ f%rtltni /fvtt Jh*J* 

In tlir— Ummt f»et Wu— Ttr i cjjrnrtS, ■}<— TU 
ijtiiUjii Uoy f»r tiadi jarrbued fro* » Ho«* 

• iliitirr lallili tit Unit ill pwrrkivt frf 
tie tmiVi Uln • tl -1 on tbt ou fiaAtCA U * 

• nu nr (iir,loa you 14 order the [tmit E-fl*a 

law Put endi-w* tf tbe ncreitor or Uu^» t»I 

fulo* Lit Unilt i.to tk* ttvoi mioq of » j urrlaarT 
f-ca tie bur cr JiiiKr, ‘f it ran le ju.-«rJ tot 
•a b pinlur line» 1 1} llat tl»*> wire ulu» t" 
•uiritor or leit*ii» 1<U alail lied, osJ (2] »1« U*^ 
tie Ur Of iltiutt to 'Las be puJ 1 1 * JwtlA* - 
irrexy LuiillJ to ipplj it (itlnur lUl 1* t** 
pi Mu. at of icib 4«'A*. Bat* pare mri,*jm»l« 

• At of tbrM jou-U bu • anfe title, fui 11 <ntf 

line* ujca the (inlitir frota Ue Inf <r 1"»“ ^ 
1 jale YbillirtUtrimuy dtbU cf tb«»ww^r < ' 
treictor ~r to mc to tbe i) r U>ti.a of bi pot***'* 
ic oiy.inn »bm tUrt t is eipme tUrse of **^ u 
by lie li^a.ceto tbe dtfiieJ eU^*— at l«*t »“ a 
lie delicti ie i-rO encv'or, a- 4 is «aeb * e»M th* 
bn.4«n of jnof U eotoily oa lb* cnuit« to 
tint tbe portbiM-r from tie deiUr* baJ tti~i t-»* 
tin U ttr Etitafo! to muepjly tbe pn/fUac s»«7 
Ttr o pitlmr U be cifecuO w J» « 1 -‘-*7 KU, * 
K4ie« tlrvc 4 b b» tciei-a-, tb< I»U.r bi t cMif taoo 
tuitx'iuloaier U.xArti* CsrsEtA U*n* & 
MjLCtiAn i« „ 

[le n,4 c*ic,so7: ic.ua. 103 

U3 ifftt/t Ell*/ 

Jet (I cf la77J. * 77- ffret/t jtrftrmaca */ • 

tcdnrt, *»»f /ir— H lerier rrj.ifrAiei *» ** 
•irirw-.l eai nfnnt flirt ef lit retire cir- 

Mer» npU-Mm el in alrarmsib Si a<* *»&aiCt 
ccuice cf t (Octriet Yilbin lb* mtitu’S of *- 
1 of tbe , - 1 YeiSe lMi«r Art. P»*0*AtH Qu™* 

TACBTA r. AUVTOIU GhC-lI 0 _ 

! [LLB,27CaU,SoS 

1 4C.W N, 480 




•letber regutretion U o-A-rt «»*“» 
of fart, and u etch dir inn*, it iboaA be 
•tribtT lb* oxiMiro to kik! Cm r«*jit<r toj« 
With other focti liuocctl to iccb gn* 1 ^.^Z- Z 
•1 to oArert tbe rexi-xpieoee wbicb r»iulu t’om 
utin 7wii RtmJ,2Srt.C 
J7.eii.lZ , 6 r.j, 171 . Jfarl.trii Ctefir 3 *•'*' 
JSS fUreerl,„.<£Me,JS #*»>* 

2IMO. F. J- J, 57* j end 2‘r° 

L. A, 7 U L-, 149, refuted U 
Cbaxusa \ax»t t T20 rcossi Jim ,n 

[JC W I’-. ,5 ° 

' Prat J -Erl >‘- 


no. - 


n red to 


Jett, Tffct o/-Wbee •petsonwl't'” 

lit* bad a knowledge cf rertaia faetJ, or t » 
Uidui pcutioa the rtaaocille cowaiat oct «*■“ 
taciUlrt or po» tart weald be that be ®* 1 -“ 
beta UJ to taake fartber ioqiury wbieb wourl 
dlicuwed a porttcoUr fact, th* liw fie** *■*“ 
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VENDOR AND PtrRCHASER-^a/fnu*?. 

11. XOTICE— continued. 

Wine himself had notice of that particular fact 
There* may be suet, wilful negligence in abstaining 
from inquiry into facts which would convey actual 

mmmrn 

notice ought uot to be applied. Constructive no 
rcA deeTatl SHuS title, A but; not 

followed 1fau^agfnt\auffled to"sell property 
S SuTagfinst his ^PA£P™2S£ 
the person who ougut to snfi fen andiio^ stran er. 
Dooega Nabais Sbk «,. Bake r 199 

BAB . • • ' 

- Registration - 


VENDOR AND PURCHASER — continued. 

11. NOTICE — continued. 

instrument earlier in date has been registered, but 
uuaecompanied by possession. The Courts hai o gone 
a step further, and have held registration under Act 
vvrr q£ 1331 and the subsequent Acts to amount to 
1 'ice, and therefore to atone for the absence of, and 
\ be a sufficient substitute for, possession m the 
A idation of title. ' The rule, however, that registra- 
tion is equivalent to possession, cannot be applied to 
cases where the registration of the instrument earlier 
in date has been effected subseqmmtly to the eACcution 
of the instrument set np against it. XiAK 31 IAIA 2 , 
DAS riABOECIAND DASBAT^ ^ ^ g jgg 

— Priority — Pas- 


Anne, c. d, sr. l,b An’ e, c 2, s 4 

c. 6, s. 1— Irish R W' 31 ”' Ri l[0r in Ireland has 
CIreland ).— Anther in - amount t 0 notice to 
mere registration been ° £ asers . in Bombay 

subsequent mortgagees P j u -hich prevails in 
tin. Courts have adopted t “ t ' " ‘"''; ou d oes amount 
America, and have held that registmtiou uo ^ 

to notice to all subsoqiieit purc^^by Hindu aud 

property. Possession lias b Presidency of 

Mahomedanlaw.asiutcrpre title as the 

Bombay, to amount to notice or ^ ^ othcr por ^ u 
r person in possession may hit , • u j, on imrnove- 
who takes a mortgage or other c o ^ tnre 0 £ the 
able property without ^ = lo es so at his own 

claim of him who is iu pns i Indian 

risk.^ This is the rule m England aho. gG4j ^ ^ 

Registration Acts prior to y c _ 2 o, s. 1); 

Middlesex Registry Act 2 & 3 Anne, 

the Yorkshire Registry Acta (St»t- s . x), 

• c . . 1 , s. li 6 Anne, c 3s, 1, | Gco.^ ^ c „ 

aud the Irish Registry ( priority of 

s. 4, Ir.), gave l^^f “Registration Acts- 
regiatratiou. fha later In yill of 1871, 

”‘ ! d , m 3 f X lS7- 0 - proceed upon a different principle, 
andlllof lS7<-procem ; F trumC nt operates from 

Under them a registered iustru^ e J mmcliccd to 
tho time at which it bcfln rc q U i r ed or made, 

operate if no rcgiotratio .^tratiou, which rule 

and not from the time of 1 3 re ?R oaal registrable 

instruments. The came mitted to supply the 
trution has in Iudia beci 1 • d to this absolute 

want of possession, may be Hcgistratiou 

preference so accorded 3 j n reported 

Acts to priority of L; stra tion Acts p.issed iu, 
case under tho Indian taVe uot (like the 

“isS'sKtb '-~jg5S & 

■ gs&nffs&ss* <* *«*»>“ “■»"* ii - 


-t-tc _ jp rivray — a wo- 

session- Vendor and purchoser-Parchaser with- 
out possession-subsequent purchaser u ith 

s ion and without notice of prior purchase.- Ill* 
plaintiff purchased the laud in dispute on the -8th 
i February 1S7S, and on tlm same day lodged Ins 
Led of purchase with the Registrar together with 
i the registration fee It was registered on the 29 th 
April 1.878. He was not put in possession of the 
property. The defendant purchased the same pro- 
pertv on the 1st April 1878, and on the following 
div lodged his deed of purchase with the Registrar 
together with the registration fee. It was regis- 
tered on tho 26th May 1878. His purchase was 
accompanied with possession. - In a suit brought by 
the°pla'uitiff against the vendor aud the subsequent 
purchaser for possession of the property , Held tha. 
the registration of the plaintiff’s deed of purch.se 
uot having been effected until after the exeen txm of 
the defendant's deed, could not have operated as 
notice of the plaintiff’s deed to the defendant, and 
therefore could not be equivalent to possession. 
Held also that, as the defendant was a purchaser 
without notice, either actual or construe ive s of the 
■nLnntifE's prior purcb »se, and b \a taken tae pre 
^ itinn nf obtaiuin ir possession, botb parties being 
Hindus °and innocent' purchasers, the defendant 
fould uot be deprived of the be.mfit of h'^ession 
Hasha t. Ragbo . -jbE R-> « 


HR __ Priority — Notice of prior 

contract-specific Relief Act, 1677, s. 27-Oral 
acrecment—Sale to third person in e ™‘™ reat ™“ 
nf nareement— Civil Procedure Code, I'M- 

/q ^—Vfhcre tv bond fide contract whether oral or 
written is made for the sale oE property, and a 
third party afterwards buys the property with notice 
of the prior contract, the title of the party claiming 
under 'he prior contract prevails against the subsc- 

Ror c. Kbishsa Susueb 1Q Calc > 710 

See Ne4ai Ciiauan Dhabab r. Kostt B w> 

[I. Ii. R., 6 Calc., 53a : 1 O. e. n., soi 


— Sail-mortgage iu 

„ . * j Priority as lehcten a pur- 

chiserat execution-sale and prior mortgagee by 
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VENDOR AND PURCHASER— cc«f <*««<? 

U leOUCt-<W«*A 

uungxitirt l nit ukcrtgnvt— rUat f pmrelmu mil- 
oat notice —Tic general rale n lie I’r nJi-t-rj rf 
Bombay it tliit anocsit II mint pottemoa it uicit. 
tary m cnlcr to p* if<ct a tiuitir of in ui vrabie 
property by nortwpo or died of »*le at againit 
tuba.q ic t oemd ranee rt ir jnrrbawa lie inaia 
ground of tl a ml. u tl at ['ostmioa ■ I otiee tn all 
tubsiqueut i tei ting m rt^aged or purclutrri of 
the till of tl pm ty in poemsion It it huweier, 
IhectULUdie 1 an I judiriullv rcro.i iir.l ruilom of 1 
Gujarat that powittion it tot n ic-«s»»ry in tbe raw ; 
of atann rtgage to initiate it at a B amtt tahte- | 
quest u ortga.ee* or lurchitcrt. Tbe iirreat ty of ' 
poiami u bung that il i[ht.h J wilb, it tci 1st to i 
follow that a tan mortfa^e, iu tkr r»«p»cti pal I 
it rat d tt agau »t a tubitquenl m rtga.ee or par- 
chattr, whither rr not turli mortgagee or purrljiwr I 
Lai notice of the t&n uiorlua^c To lold tbit a 
euiweqacut mortgagee or p irrlumr f r \alnal le run 
toll ration an I witbo t no in of a tnn c.orl age it I 
MititliJ to prior ty oirr itwoold be untam out to | 
lie pm ids the tar to rt u a B ee of the 1 ineft of the 
cuitunUatpawoso uunocttwy ierMuTiu, 

J — 5 ucli v-rfut tirurity it row aft TiUil by trgit- 
trtt on that Hare tppion to be bar 1) room for the 
plia of pnrchaae nilbout noli c ‘•cu g that a pur 
cLater nuv treure Lima If a, a n.t all unriLiilired 
“ortga.et aitl out potsett oa by a mply taking ioe- 
tewon or regiatirm. lit roivevaice leu if be 
omit to to to iu p*rt dthelo with the prior tr«t 
gtgee ami it it duficult to we bow be it tn itlril to 
tnj relief Sobuagcuasd OcLAicuisn r Huai 
au>9 • I. la IE, 0 Bosl, lo3 

13. FOvsESsIOX. 

— « Vendor remaining in pos* 

session-re,,.*,,,,,. _ w Urt . derf 
railed conveying a nun t entire property (« bit too 
only tso scare oU and rvtcrvu ? Vo htumlf 

‘ **y *<" 1 w »ub. u t sec and after , scent™ 
tbeconrcung part, renamed m to.* «««_»,« 
that in Ihe absence of exrl.n.i rm „„ „?>! ", 

,, , . e»rnnaion ro other infer 

110 <w, 10 . 

10 W witbm the time tupniatrf k, 2 

rto^nSfr\bonld Vum "* ^ 

the hen w created m H*. P 0 **** on under 

c„™,„ * e^r 

session— IU*d* i^ e j ne ® ehar| ge or pos 
Mg to Hindu l*w. a change** * ''*-Aec,rd- 
• » mange of pettesima It ueeet. 


VENDOR AND PURCHASER-waffa.,* 

12. rOSoK^alON— eoafianrif, 
aary to nnuplrto a tale of ecrporral property, la 
<rkr to price ut hnihiii porrlawra from bms 
cEatol by mceettive aal t of the earot propirtv. tad 
to o1 tute (Input, t at too bat waa really tod. A 
purrhaMT from a Hindu viui.or, olo bojt ©Tjufcal 
jvnj my witl out p tt< Mion, den i Ot tint o.-taia a 
t tie which lu a toil f r tpiciCe jurf ormti.ee as»j"“rt 
tint arm! or. be cao Clifire kcaimt a (wrion aetoally 
in [oMuicn under* title adtrnre lotfce recdor by 
jo nifg that penrn at a liifmdant EtCOB VtTUI 
w Kacuosa t ithoka . . 10 Rom. 401 

121. Nceoaslty exchange of pot* 

sestlon— Zfiwfe oa<f JMItmei/ea tat! -Hriwif, 

— It it a pmtrml lot cot as mi triable rule tl at jor 
K,in a in tl e grttlic 1 1 an B n(f it llienml latrrtial 
amoDgit Jlindciasd Maboa edaot to the comfW* 
trantlir if luin i cable pi opi tty ml rrtj pl'U tale, 
orinort.tge Ficr]tlol « to the tleit rule pjtW 
out. LAKtatiAX :>Att bAsrrcntrp r IitTktr 

[L L. It, 0 Bom. ICa 

SosttAOCtJASD GOLABCDAJTJ) r. RllAll Ht*t> 

[LER,8 Bom. 103 

122 - — — Ifiarf* f*w— 

D* utrw of poitnuon— >«/ree^-D»hrer»tf )«»»*• 
tiou i f pr perty told it, under the Hindu law. etten- 
lul to eomplrt* tbe title of tbe reude* 

third party pnrcbatiog with pciwttioa from tat 
tame Tcndoe mtl onl no ee of the prior trantactioa. 
The rule pmailt at Utwcrn eon pitu g eoniejkucce 
to.h of whith have b<cn rcpiitercd. Autlonli/t and 
Hindu law Inti on tbe toljcct retuwnh J' ALr ' 
BDtt Scbciiaso T. Bax AllSIT 

(L D. It. 3 Eom. 299 

J23. Sole wbca Tondor is not In 

possession— U\ai» /««— Aece/n'jr >f *<”"”** 

— Ijerfraeaf — V Hindu, wbote • title it In lb* P*“ 
tetron cf a trnpaaicr tr a mortgagee, may trU ra 
r ^Lt of rntry at inch, or bit equity of reAmpic* 
inch, and tbe purcbmicr mty thereupon in* to eject 
tbe tn»r»»wr or to rrd«m tbe mortgage | bnt * 
of tale by a Hindu ccui’or purporunc to eonrey ms 
ettate ittilf, erccuted by a person who n> not in F“ 
•tttion, caunct operate tt a prerent com , 
enable the J urebatcr to me in i jeetment. Jr* 

8*m » Bvll.S.ajM, 2D L. £ , ?.C. 

Jlkolotoomitrrt Du *e«i T lt>*r 
S L R, 35. followed. Uiiaa 5«ae» v.Jar'««/ 
Kotr, 22 !(■ A, 119 j Oseoslarre A*»«re » * 
gkalravi li B. J. A. 307, and /«*««<«£ 

Giottx Jaggclundkoo Rog, I L Jt , I C** .* 

referred to. Bai ScsAJ « D»rT*TRl« 1 !L, a 
SBAXXAB . IbB.,0 Bom . 350 

124. — — Possession. Delivery of- 

JWw faw-SoM-Po^v.iun U t<A 
necessary by Hindu law to glie validity ,0 

W -a V-.ndi.matt 

BATA r B&AUI 1’SAO . - .• . 

123 — r.rfe-B'** 

low— Delivery of roocsttoa >» D0 ^ n«<K>sy 

a**»4 ™ o. g ii..d.. j» u«fS 

J — At a general rule of law, when a rendee h*» 6^ 
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VENDOR AND PURCHASER— continued. 

12 . POSSESSION — continued. 

a document which in terms professes to ma^ over 

property, and the decument m reg stere ( fta 
registration is necessary), no becomes. ae 
owner without actual delivery o l~um. GUNGA 

Htmnx H«»» £ ^ 07 : 23 W. R, 131 

__ — Hindu laio — 

, ' . _ Delivery of possession is' not, under 

-^ >er TT “ r , 1 , ' (.cjential to i ompleto the title of a 
% SiH* cU*. Chuckeb- 

ncxrv 597:10 C. D. R-, 241 

Nagubai o. Motigiu GtJBtr . • 1 Bom., 

^ ’ _ - - Jlindu law*~ 

tt 1 w‘ idm" Hindu law current in the Madras Presi- 
?en d cv, pmseS is not necessary to complete a sale. 

, OR .• -- — Want of possession— Hindu 

laio-SaleheforeT'-^^ 

perty Act, 1S8-, «« leto a sale, the title of 

parties contemplated to complete a ^ q . a 

the pui chaser cannot b ^ r< , aiQU tbat t lio latter 
second Purchaser Jy_ ^ not obta ; n pessession. 
‘obtained and tne v inTMitmi Bbattan 

BajiaSAau Axxasgau *. ^ ! ™VMad., 404 

_ Sale of land by 

i Vendor without possession- Cents g«»et 

a Hindu _ ^y bcre a Dimlu vendor sold his 

■ of right of « • bufc cS nressly stated in the 
share in cer • ^ ^ ou t ot possession ; that the 

deed of sale that h^ud. tbir J party, to whom it 

land was i without the vendor^ authority , 

** \l C a n tX f^l0 empowered the purchaser to 
and ^ at , “ C \ • t tbo person in possession in order 
brmg a «uta=m iid t or , 3 bl the land, with mesuo 
to ricoier the ullat the deed contemplated was 

Pr ?f'- ,_ , nro tb in the transfer of the right of entry, 

nothing more tnan v ^ ; m . ir - ub lc mode of ex- 

although, accordn^ mciitaj ^ p[of d m 

pressiou in such ty itself. Held further 

terms, to ceuv y ...muired the same right of action 
th-rt the. purchaser Jaqm noUithatiludi „ g that the 

S^siou at the date of the sale. 
Vastosy Ham r. Tatu 6 Bom<j 387 


VEND O B AND PURCHASER — continued. 
12. POSSESSION — concluded. 

the lower Appellate Court, that the circumstance of 
31’s cob having been in possesion at itbo tinie 
the hirarnama was executed did not prevent tho 
plaintiffs from recovering possession from tho de- 
fendants. Kalidas v. Kanhaya Loll, /. H. 
cite., in : L. If., II I. A; 219 , referred to and 
followed. UftAItCUAND MANAC1 CCUA.^^ oij .A D A 34 
SOMAXA . • • . i. ai. av., u , 


13L 

of land .— Though by mnau law ou » »->» 

it is not absolutely necessary that the purchaser 
should he put in possession, it 13 requisite that tho 
vendor should at the time of sale be in possession of 
Ihe property sold. GxMMAB ?«««*£ g™ 
Dulabubxm: ' Bom., a. u, * 

132 


________ Hindu law — Sale 

Though by Hindu law on a sale of laud 


- Hahomedanlaw 

Sale when vendor is out of possession.— X sale 

ainone- Mahomcdaus, unlike a sale between Hindus, 
is valid as against a third party, even though tho 
vendor was not at the time of tho sale in possession 

of the property sold. g' Bom.!e45 

&• also H °™ K * 650 

IS PURCHASE OP MORTGAGED 
PROPERTY. 


-Bona fido purchase with- 
out iottce of prior charge Her Piucoos. 

C J Nohaiax and Pundit, JJ. (Hayley and 
CaMTOELB, JJ., dissenting) -The fact of a purchase 
of land wider a deed of sale being bond pde and 
without notice of a prior charge ^" "(ff pass tll 
laud free from the prior charge. MaiiesWAB. UAX 
SINO V. BillKHA CHOWDgr^ E ) gup _ VoLt 403 

1 Ind. Jur., N. S., 1221 : 5 W. R., 61 

134 — ObHgntion of purchaser— 

In'iitirtt by intending purchaser.— An intending pur- 
chaser of property which has been previously mort- 

ctt „ e a, who lias no reason to suppose it to be joint 
f-amilv property, or the vendor to he a member of 
aoint family/and who bas inquire o laud earn 
from tho mortgagee that there was no fraud, m not 
bound to make any further inquiry. IvXEA3 
Kauxsee Dosseb V. TABIXES Cau ^oo W\ R., 100 

,oc Priority — -Hoi-' W' , ~- i:>0 - ! * 

^loqueiffpurchaser. A 


- Transfer of pro - 


y.non not in possession— I'ahditg of 
i>e r J /rintfet- Hindu la, l - The plaiutfffs sought 
Slt eh ' r “ “{ r i f rora the defendants of certain 
toxccovjvT pisstss mami executed to tbcm 

land, cDmimg urn tr contended thit XI had 

by one Jf- . ' lb “^ 63 ; ou 0 f the laud. The lower 

Court held that, as .1/ was not in pcssCSsion RIOTtgflge Dymcpu«» 

Appel * the kaiur»a»ua executed* the • - i.. fa mi ly- Sun eitdft" of equ'fg of 


is B itt“ 3?SS2 ^purchaser ‘with possession. 
Gt^ — '• C., 60 

130> Afortgflge by member of 
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VENDOB AMD PURCHABEB-roaf 

33 Pin OUSE OP 1101 tgaoed ijiopei ti 

rind .« —A anub rof *J0 ntll da fau lj fronted 
a n ufni tuary n ort r a f ( be suit qn tlv « flout 
tl e In o» 1 il e of the n> jiarto is r le * d tl e equity 
cJ tod mj t on Onhar n S of tb *. tb« © puts er* 
•oascst d tb ml 1 ty of Ibe 




c took 


Held tUt tbe 
whom the ril ase 

far a the o-partn n » rt an 
only us mcrtgv n. UADusNsTn 


Da* r Eiiiutr 8B.L. H-, 630 

SCI* nmtu lb* ' OiwuviiCo. 

[16 W R. P <3,24 14Moore »IA,1 

137 IMrchase by mortgngeo— 

Pen » n-Fe or tj—ltes • ml a —A re g » 

tend m rtgage w tbout less » on 1* » pno v o r« 

sahseqa nt r •». St rrd laic an r«»f auc w tb pa* 
aet* on By a duly n nd drt I D n Ttga eJ 

laadtotbe jlaint ff w 1 ]«roer of ssl 0 1 Unit 

made by P tl e pla u S Iron 1 1 a u t for a »»lr of 
tbe reort -a JDnl b t J d a tbe ta t It sold 
the la Itothedf ■ t »l»r „it r dt ina tj 
aice and nt r 1 a opo>s ot Tb pla t If sab 
nqu tl o ta n d a 1 c e an 1 at tbe <x cut oa 
tale became I mself tbe jar bat r In tbe present 
•u t be solicit to or jets a. on from tbe dtfen 
ilant lit J tl at tbe jia utiff >u cat tied torreorrr 
lit rghts a* m rt k a ee n clue! d tbe r,lt of 
br ngtng to sale tbe jircpeit aa t tnU at d at tbe 
Isle of tie norttsge Ibcprol rly la npl <neo 
brought to tale the purcbasir a qn cd a n^lt fr e 
from any creat d inlaqa I tly to the mortgage and 
subject to t ^uRisossrrnn r 1 cioi 

[I- L. 11. 2 Bom, 603 
138 Bights of mortgagee— Jltrt 

$*S‘ eale trt i • d tel t »e EtUftiel — The throw 
•cnior m nibers of an uaui did II do family— tbe 
rtroam ng memlxts f nb eb lad o teppeared sit 
ti-gfolh a ground of n c salty ex eutfl to tbe 
jlaidiff in November IS 0 anurtga e, duly rrg ■ 
t er d of a j wee of land » b h formid jwrt of the 
fam ly iUte CeiUin judgment-cred Ur* of tbe 
abiEOt m mb r it.br qucnlU attached and told Ins 
£• lhC “ ,4 1“ 4 uoJ r 'b i decree The 
Ila WTinno (led ton purchased t and in lb 3 
re-sold lit r gbt,t lie and ntmit a it to defendant t 
lather « hont cloung the fact of b t father's 
n«ntg*gc tvt redbout an, act v, fraud ou tbe part 
“ b a father to iu.prru the fad from 
the know) dge of b s purtkswr la lb'* tbe plain 
ti&obta a dadccr-eupcuha mrrt age and at tat bed 
the land. In a su t bj tl e pla stiff to rtUUish bit 
».*tn , JV t * lltll * Una v‘ rlu4 ' d “ha mortgage 
-He dlbat t e mortgage bang and r tbe croum. 
tUncts, a >1 d one tbe tale of the abs.nl tou • tba e 
wusubj ettolbel nen&tfd thereby wb bleu was 
_ , ‘ lur , ™ lli « pnrobate and tnlacqncut sale cl 
the son . I le «„ stated ia tl e ded of ^ 
new pa ebst r vbo.by be fact of * bt ng a sale of 
“TJ lbc mere Want of 
tnsclosare by tbe pla otiffV nnd r ded toa of bia 
father* mortgage .« not\ioagb to Croat, * 


VBKBOB AND P UBCHA8EB~«»fi » ui 
I 13 lULCHA'-k OP MOIITOAOEO PEOPUTb 
-ewfimf 

cs op pel against b s father trek aj to edalUb ha 
clsita under tbe roort p a c e. "PI? 1 . rt 

[LLR,a Bom, CvO 

120 . — — — — — SjU ft,* S 

o/redimpl o—Jfyito/ perrio«r-/4rf«» -By 
two deed* fated n*iwcli»fly the d Ubnisrii 
lb* 9 and "lb ‘•.^tiinUr 1* S. and daly TT^utci 4 
1 mortsae.ed tl e Unds b di jmU to 13 for a tom <A 
\iara wb cli tip red ia ISbO Oa 10th October b 3, 
1 iccuti'd a railnama b farour of D r luiqtxajoj 
all U s » gbt n 11 e *a d Unus, and H nclt day tie- 
cat d a Ubulul to Co\rmtn«nt for the Uo * »oirn 
tb n forward were cn tired In J3 a name 1 
to tbe second roort 0 a r e and rarottstM to " - 
21st March IS 0-d Lad br a Inly r g^ni ««d 
mort aged ll e same lands to tbe plaintiff »Lo ia 
JS * br n,ht m sn t sgs n»t A ujoti bs^gs esnd 
obtained a d cree, n d r vrb cb be sold the m rtE*™ 
property and became b mstlf tbe purchaser tbrwh 
Before and at tbe t me of tbe inst U>t«u oftU.^ 
D was in pcse.sam of tbe mor-,. 6 d land, bat «s 

I not made a part, *0 the aulU In 1 gu , 

land to C by a duly rrg.Ured deed. In * »»■* 
b oagltly tbo jUutff *ga ut A aud C to M* id 

josais on of tbe land «o purchas'd by him 

! to -ntione.1 at tbe sale sutx’culioa of b •««»*> 

I — ll,!J that 2Ps posacaslon at tbo date of tbe I pto 
tiir. »u t op o Us mortgage uas su rcient to p »» 
j laiutiff ou luquiry aud to const tote legal to 
b m that the rqu l, of r«J mjtwu rraa si £“u‘u, 
rested in A an l it was therefore lhe jlau.1 ft 
to tax e made A a j-art, U the »u t 
against A who Lad then nt mated iht oqu 
rcd.mpti u to A and i ot Uc eg done «. }“* 
tiff could not nly ia eopprt of b s own « le uj 
purchase uud r bis oan irregularly obtnl ! 

and could not tbrr fore stand la a b*lUr P 0 ^ 1 . 

i.ainst A than if bis cr gi al suit Ud been pr> pc«J 

n ty of red -tmrog bis mortgage ^ ^ S3 

140 Purchase BUhject to jnort- 

gsgo-A to red, ttn-Oeod i tltal «« J 
iron ay <•/*> t—Ceri fi alt ef talt —f* 1 ' » ^ 

in d s pale was mort>»ccd by U o' D,r *“ *' Qnlhe 

dant with possess u on tbe 3rd October JS17 

3rd December 1 S41 J obtained a moue, « *7 d 

the son and b. r. of the mortgagor 

that U cree. the property was “ ,d ‘“JI”. "-rf 

ucri.a r and pur based by B oa U>* » W * 

38*-* Before ronbrnatroo of the -» 

Sip enter 3SC4 sold t to C wl» oa IM 0a 
JlarcU 1S7 coat eyed it bv deed to the pU nUS. 
the -tb September IS - the pda stiff Irotg« 
for Tcaceming tbe jiropcrty and at the “)!*r u< . [ Jhcr 
<lueed a cerUCcaU of sale dated the * 

IS 7 fbe cert fcate was applied t <r » »>»? * lbe 
and issued to C rec l n S U>o * b** 4 

sale by A to C Ibe Court of first , uia of 
the plaintiff to redeem oa pijment of » « ^ 

money to tbe defendant. Hie Awi t 5, the 

appeal, reversed tbe decree of tbe first C 
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'VENDOR AND PURCHASER — continued, i 
13. PURCHASE OF MORTGAGED PROPERTY 

— continued. 

ground that the certificate of sale was not in existence 
•at tire date of tlie institution of the suit, and that 
therefore the plaintiff had then no complete title. 
On appeal to tho High Court, — Held that the plaintiff, 
having purchased and paid for the equity of redemp- 
tion, was entitled to redeem, although the certificate 
■of sale was not issued until after tho suit had com- 
menced. If a party, whose title is to some extent 
imperfect, seeks to redeem, and is able to prove 
a perfect title at tho hearing of his cause, he should 
have a decree for redemption. Barkisandas Baran- , 
das v. Bai Ichha, I. Z. It., 4 Bom., loo, and Zal- 
bhai Lakhmidas v. Ha cal JZir Kamalndin Musen 
Khan, 12 Bom., 247, explained and distinguished. 
iKniSHX-.VJi Ravji r. Gasesh Babtjjx 

[I. L. R-, 6 Calc., 139 

141. Purchaser of mortgagor’s 

interest — Priority — Purchaser of value without 
notice of a prior san-mortg age — Suit by mortgagee 
against purchaser to establish right to attach pro - 
perty — Bight of purchaser to redeem — Parties — 
Form of decree. — On the 23rd March 1S69 a house 
•was mortgaged by its owner, P, to J, by a san-mort- 
gage. After the death of P, his heirs, D and T, on 
the, 9th Jnly 1S69 executed to the plaintiff a sau- 
mortgage of the same house for R62. That mortgage 
was neither registered nor accompanied with posses- 
sion. On the 27th July 1S69 D and T sold the house 
to the defendant. The deed of sale was not registered. 

A part of tho purchase-money was appliod to tho 
payment of the first san-mortg ige, which was then 
delivered up to the defendant, with a receipt on it by 
, J, who acknowledged to have received from the 
defendant the amount due on his mortgage. Tho 
defendant, however, omitted to take an assignment of 
that mortgage to himself. The plaintiff sued V and 
P on his san-mortgage of the &th July 13G9, aud 
in 1372 obtained a decree for tho recovery of tho 
mortgage-debt out of the mortgaged property. Tho 
defendant was not made a party to that suit. Tho 
plaintiff attached the house in execution of his decree, 
but the attachment was raised on tho application of 
the defendant under s. 243 of the Civil Procedure 
Code, Act VIII of 1S59. The plaintiff then sued the 
defendant to establish his (plaintiff’s) right to attach 
and sell the house under his sau-mortgage. The 
defendant answered that he was a purchaser for 
value, without notice of tho plaintiff’s mortgage. 
The plaintiff’s claim was dismissed by tho first 
Court, hut allowed by tho Appellate Court. On 
special appeal, — Held that tho defendant’s plea 
that he was a purchaser for valuable considera- 
tion, and without notice of the plaintiff’s sau- 
mortgage, would not avail to defeat that mortgage 
uuder the established usage of Gujarat in favour of 
sau-mortgages. Held further that tho defendant, 
having become entitled by his purchase at least to the 
equity of redemption in the house, ought to have been 
made a party to the plaintiff’s original suit on his 
mortgage, aud was not bound by the decree in that 
-suit, and was entitled to a reasonable time to redeem ! 


VENDOR AND PRRCHASER-eMli,,^. 
13. PURCHASE OF MORTGAGED PROPERTY 
— continued. 

the house from the plaintiff’s mortgage. Solhag • 
chand Qulabchand v. Bhaichand, 1. Z. if., 6 Bom., 
193, followed. Hasan Pttbshotaai v. Dolatbam 
Vibchand . . . 11. R., 6 Bom., 538 

142. Assignment of 

the equity of redemption by the mortgagoi — Bo 
notice to mortgagees of such assignment — So change 
of name in Collector's boohs — Further adiaitces by 
mortgagees to original mortgagor on same Security- 
Suit by assignee of equity of redemption to redeem — 
Liability of assignee to pay off the farther advances 
to mortgagor — Standing by — Allowing original 
mortgagor’s name to remain in Collector’s books . — 
In order to complete an assignment of au equitable 
estate in immoveable property, it is not necessary by- 
English law that notice of tho assignment should he 
given to the owner of the legal estate. Xor is there 
any rule of Hindu law which requires notico to he 
given to tho person in possession whose position may 
be considered analogous to the holder of tho legal 
estate in English law. By a registered mortgage- 
deed P in 1809 mortgaged certain property with pos- 
session to the defendants. In lS71Psold his equity 
of redemption to the plaintiffs, who allowed it to 
i cmain in P’s name on the Collector’s register. Subse- 
quently in 1S73 the defendants made further ad- 
vances to P on tho security of the same mqrtgaged pro- 
perty. The plaintiffs sued to redeem. The Court of 
first instance rejected the plaintiffs’ claim, being 
of opinion that their purchase was not proved. On 
appeal, the District Judge reversed the decree, holding 
that the sale to the plaintiffs was proved. He held, 
further that the plaintiffs could not redeem without 
paying off the further advance made by the defen- 
dants in IS73, on the ground that tho plaintiffs had 
given no notice of their purchase to the defendants, 
and had allowed P’s name to remain on the Collector’s 
register as the ostensible owner. Tho plaintiffs ap- 
pealed to the High Court. Meld that the plaintiffs’ 
title as assignee of the equity of redemption was 
complete, although no notice of tho assignment had 
been given to the defendants. But although such 
notice was not necessary to complete the plaintiffs’ 
title, it was plain, upon geueral principles of equity, 
that if the plaintiffs’ eouduct was such as to amount 
to a standing by and allowing the defendants to make 
further advances to P under the supposition that he 
was still the owner of the equity of redemption, such 
conduct would give tho defendants a better equity. 
If the property was standing in P's namo iu the 
Collector’s books, the allowing it so to remain after 
the assignment would be sufficient for the purpose. 
Goyisdbav v. Ravji . I. L. R,, 12 Bom., 33 

143. Vnregisl e red 

agreement by mortgagor to sell to mortgagee — 
Subsequent assignment of equity of redemption to 
third personfor value, but with notice of agreement. 
— In a suit for redemption filed by au assignee for 
value of the equity of redemption’ against a mort- 
gagee in possession, it was found that the mortgagor 
bad agreed with the defendant to sell the mortgaged 

13 r~ 
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"VEbDOE, ANDPOnCHASEO— csad ear/ 
IS. PLECOASE OP MOBTOAGED PEOPEUTT 
— teaeUitd 

promises to Em that part of the purchase-money 
lad 1* n acinowlrfgrf u pud. and that the balance 
K.,1 '1**0 tend rd a pursuance cf the agreement 
It uas fartj f nod that the pU utiC bid taken his 
uumiac' t * th notice f the abo e agreement and 
ttsde Th «T«n ot «u nwriUr*. bat n t : S'-s- 
t red. lltld tha Loogh the agreement w.» tc* 
.,1m,. In i nAn a «• creating an interest In laud 
tall a) h e Ufcd lor the purpose of obtaining 
•pe fie performance and the plaintiff ha in,, pu 
chain! ha equ ty of redemption w th tot c« aa abov 
aaatot nttlrf to rt deem. Per cur The plaintiff 
taring knowledge of the agrecnect «u pat up«a 
csquir y to ascertain whither th« tender bad Urn made 
and whether there wai any chj etioo to tu purchase 
in that cronnd. AniXEauu » Turn it S3 

(LL.E 12 Mad,60o 


144. Non payment of pttrehaso- 

money— reader— Pa vtM«» nl o Cowri—b* t /or 
tftetfir ptrf mnwr Plaintiff lad atend Into a 
contract w th one of the defendant* for the purchaae 
of irtain immoveable property and aft r Ik made a 
imall adVan e the contract w»a wn ten ont and 
registered, the pnrthaier refuain,, to pay op the 
pur hue- mem y units* the vendor paid the cotta, at 
half the ottt f regiatratioe the latter retold the 
property o a third person. The present cut «u 
to eonipil the eeanpletmn of the ciotratt and d It try 
of the pr petty lltld that the Coart was hound to 
see wh thtr t wai or waa not the Intern too that 
a comp ceandbmdin D aele ahera Id take place although 
the purthafe-mon v was not puid. lltld alto that in 
hnn jj ni i suit the p l a in tiff waa bcund, if he 
had sc* pre lously tend red the non y to the d fen 
dant to pay t m o Court, ilanu-oo It tone r 
HtmtiBooLUo nre 15 W D., 44 

145 Advance of purchase- 

money L > om p*«i a l for 

aotteaa os B ad anc- -cna to A for the pur 
thafc of an m Th .slate was purchased by .1 


thaa< of an ij Th .stale was purchased by .1 
tut was c eyed to B Slid tha., before A could ! 
mai_tam net o obtain posnaaon of the land, he 
was .em d opay or tender the money ad anted by B 
not ana Chcseib s ux e. A ?T 5 DU ora Cnow 
*““* Maratu, 404 

v Bight to refund of pur 
Chase-money F a lor, to gx , ft utnom-S, t 
JJf P»--rl«ae-i» *tj — A purchaser f property cf 
ox a pontiKon *», cootriited to he Item but the 
™*,°r •* unable to fulfil the contract, is at liberty to 
TOe lor rep* j meet of the purchase-money and u not 
r poaataaicin of the p opertv IIohits 

Lii BiHiatr Lax 3NW,336 

,iif .... r 


VENDOB AND PUBCHA 8 EB— coat i«i 
1*. PURCHASE- hi ON tV AND OTHEh. PAT 
MEM3 Bl PURCHASER — tool sard, 
arisen as to the purchase, the matter was wt**** u 
arh t ration j and it waa htlJ that tbs » ndor had w 
authority lose Ih Thepnnclpleofrseeaf eet^forto* 
not apply to such a case Kiinra JIoatTihHtsur 
Ban Cucscan Dir 3 w it., da 

14a Zifotal to jtr- 

form ontract— Oiau* os <0 rtfodtolt tolt—S, tf.r 
rerorrry <■/ y.r«ioi#-oc»r,c-The &**%*■*•£ 
sold certain property to the plaintiff. ThfJ alter 
wards refuted to effect mutatko of mad u *» T0 «t 
f the plaintiff, on the ground that be bad ml P»m 
eff a certain mortgage oa the property which 
promised in the contract of sale to da. They did -v! 
r pudiate the ul. or the plaintiff’s UUe wJ«J t- 
11 , d that the nfo-al was cot tamanwant to * rtjcli 
noo of the sale and that a suit for the recovery «•** 

purclaae-money wcmld ne>t lie 51 Ba J-oon-nO* _ _ 

r Noos Abuch 5H w ’* 4B * 

j 49 - V* f <4 rteottr 

devout cf y.rrloss-«.ssry- 01 f gotten to **■>' 
eearrjsae-e for tied ta.— In a suit by * F J f’ ^ . 
of mroo v table property to recover a dtpo^ P »*JT 
him on account of the purchase-mocey lo the 

tiuiieer the vendor having refused to ecnveylo^ 

purchaser save by a derfwtKh stol^'^^ 

prtmiws by reference to aneahrr Wrt ^ 

the purchaser at the auctnm and of 

whnh he had not then any Mr-JM** 

purchaser was nc* bemnd to hav4.Und««d 

ante en^roued to the vendor for 

w th tS residue of the 

to recover the deposit. o C, 12 * 

Prawoxut 4 Botm, O ^ 

pro — B eyef r-tlr- 

Solt i t co-fttrrtnrr, wtilcsf neseai 
Where a sals by two co-paree® tu in fa «r « 
was sit aside oo the pound that the ** 1 ‘ i 
can r w tW the ccmnt of the tthert 
n.U mi the suit f the vendw to nco « 
patch aae-mroi y from the dcsecndanU^to^tt 
that the purchase-money waa Eke » k , 

by the burs m proportion to the .harrt ich og 4 
each. Ooie cull c Cams Lain 13 - as 

, £</•** «f 

riase-mosrjr If le r lalcng afltr jde 

tha a party sueceedin, as heir to “ U 

of which, by the w dow of ths pw»-n jj* 

hdunts. has teen set Jiude, ^^rpofeef 

purchasexmowy paid to the w -»« ™ >08 

discharging liabilities esithe estate. £fil 

c “ 6 * i-e 

lei — • t/ ' rtfitd /ysrcSert d.s= 

The plaintiff agreed to purchase 1 » aa ~~ ‘ . Ar an 
the purehase-money Uiin 0 from “ snTO 

agreement that If he did not regtsUr foe 
he would return the P^cW-a*^? faumff t» 
entered into possosaw but t f', back h-*- 
rrgiaUr the con eyance he surf ‘f.TtnCtlrf to » 
pnrehscK money lltld that he ■»»* 
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VEEDOR AND PTJRCHASER-co»f.»« e rf. 

14. PURCHASE-MONEY AND OTHER PAY- 

. MEETS BY PURCHASER — continued. 

refund of tlie purchase-money. The purchaser rvho 
had obtained possession might or might not, accor- 
ding to the particular circumstances of the case, be 
liable to pay the vendor a reasonable amount for tlio 
occupation of the land; but when no set-off is pleaded, 
the vendor could only claim such amount by a 
separate action. Court op Wards r. Nixta Kaii 
Debi .3B.L. R„ A. C„ 353 : 12 TV. R., 287 

See Guru Prasad Rot r. Dir ant at Skqu 

[5 B. Xj. R., Ap., 48 : 14 TV. R., 20 

PRAunuRAir Hazra c. Robinson 

[3 B. L. R., Ap., 49 : 11 W. R., 398 

153. — — Purchaser at ‘ 

revenue sale afterwards set aside— Suit to recover 
purchase-money — Voluntary payment. — A person 
who, with notice, bin s property subject to a contin- 
gency, which may defeat or destroy the interest which 
is the subject of the sale, is not entitled to be relieved 
from his bargain and to recover the purchase-money 
merely because the contingency eoutemplatcdactnally 
happens, and the property either docs not become, or 
ceases to be, available for his benefit. Ramtuhub 
Siege v. Bissessub Lai Sahoo 

[15 B. R. R., 208 ; 23 TV. R., 305 
L. R., 2 I. A., 131 

Reversing the decision of the High Court in 
Bissessub Lae Sahoo v. Ramtuhui, Singh 

[11 B. L. B., 121 : 19 W. R„ 351 

154. Pight of vendor 

to interest claimed in part of purchase-money left 
unpaid by arrangement — Tender. — By an agree- 
ment between vendor and vendee part of the purchase- 
money was retained by the latter, but not as a mere 
deposit by the vendor. The money w as to be retained 
as security, that the property sold should he cleared 
of incumbrances and good title made. The vendeo 
was not liable for interest unless ho should refuse, or 
omit, to pay the money so retained when the vendor 
should have shown readiness to clear off the incum- 
brancer. Till then the vendee was not bound to pay 
or to tender to the vendor the money retained. 
Muhammad Sixdiq Khan r. Muhammad Nasib- 
uegah Khan . . . I. X,. R„ 21 AIL, 223 

[X,. R., 28 I. A, 45 
3 C. TV. N„ 201 

155. Deposit by pur- 

chaser under contract — Contract going off through 
default of purchaser — Vendor's right to retain 
deposit. — Deld that where a contract for sale goes off 
by default of the purchaser, the purchaser cannot 
recover any deposit which may have been paid by him 
to the vendor in pursuance of the contract. Ex- 
parte Parrel!: In ’re Darnell, L. 11., 10 Ch. Ap , 
513, and Roire v. Smith, Z. It., 27 Ch. D., Sit, 
referred to. Bishan Chand v. Eadha Kishan 
Das ... I. L.R., 19 All., 489 

150. — — . — Might of pur- 

chaser to -return of deposit — Lien of purchaser for 
the part of the purchase-money paid by hint . — A 


VENDOR AND PURCHASER — continued. 
14. PURCHASE-MONEY AND OTHER PAY- 
MBNTS BY PURCHASER — continued. 
purchaser of land who has paid part of the purchase- 
money by way of deposit, but who afterwards 
unjustifiably repudiates the contract of purchase, or 
U guilty of any default by reason of which the sale 
is not carried out, is not entitled to recover the 
deposit from the vendor. The vendor is not neces- 
sarily entitled to retain the deposit merely because 
under the circumstances the Court refuses to grant 
specific performance against him. From the moment 
part of the purchase-money is paid, the purchaser has 
a lion upon the property to that extent, which 
lieu can only bo lost to him by reason of his failing 
to carry out his part of the contract. Bahvanta 
Appaji t\ Vhatekar Bira 

[I. 3j. R., 23 Bom., 56 

157. Unsuccessful 

denial of contract by defendant — Dismissal of suit 
by purchaser for specific performance for non- pay- 
ment of the balance of the consideration-m oney 
within the stipulated period — Right of plaintiff to 
return of deposit of the part of the consideration- 
money paid where specific performance is refused 
— Equity and good conscience— Bengal, N.- IV. D., 
and Assam Civil Courts Act (XII oflSS7J, s. 37. 
—In a suit for specific performance of a contract, the 
defendant denied tho contract in into. The lower 
Appellate Court, while finding that there was a con- 
tract between tho parties, refused to giant specific 
performance on the ground that the plaintiff failed 
to pay the balance of the consideration-money on tho 
stipulated day, bnt made a decree for the refund of 
the deposit. On appeal by the defendant to the" 
High Court, — Re Id that, inasmuch as tho defen- 
dant unsuccessfully denied the contract in into, and as 
there was no repudiation of the contract by the 
plaintiff, he (the plaintiff j was entitled to a refund 
of the deposit rondo by him. Aiokeshi DassI v. 
Hara Chand Dass . IKE., 24 Calc., 897 

[1 C. TV. N„ 705 

158. — — — — Contract to 

purchase property in cantonment — Rights of Gov- 
ernment in such property — Contract making no 
mention of Government rights — Knowledge of pur- 
chaser — Suit by purchaser for specific performance 
or return of earnest-money - — Earnest-money when 
repayable — Amendment of plaint so as to claim re- 
fund of earnest-vioney. — On October 12th, 18S7, the 
first defendant executed the following agreement in 
favour of plaintiff with respect to certain property 
situated in the Poona Cantonment : “ I have agreed 
to sell to you . . . both my bungalows described 

above, including the sites and buildings together with 
the compounds, rooms for servants, stables, out- 
houses and I have this day received 

from you R3,DD0 as earnest monoy. After the sale- 
deed in regard to the said bungalows is executed, 

I will get them transferred to your name in tho 
Brigade-Major’s office. ” On tho si me diy the first 
defendant received from the plaintiff H5,000 as 
earnest-money. A notice of the proposed sale was 
published in tho newspapers, upon which the 
Poona Cantonment Committee wrote to the plaintiff' 
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VENDOR AND PURCHASER -c.<U »•»/ 

11 iniCBA'VVOMtT AND OTIIEIl PW- 
MtST' UT l CBCU kfcEU— eoai,««e.f. 
jtatm tUt G- rrumfot possessed certiia 
niLts o'n- ihe jirnperty 1 lalutiff then d minded 
the hr.l def r.dant should obtain fnm Go* era 
nitnt » I tra slir to him ■ full and r ^plcto title 
in the pro] rrt Ibo de fen lint refused and prf* 
n&re 1 » draft d -cd Uanifimrg the ordinary canton 

m« t tern re wli h w»* a mere or -upaucy and tent 
it to pli t ff I l* oteff d «li nnl to accept it. an \ 
trot lit U i e 1 to rom]Hl the first defendant 
V execute a esd traesferrn g to 1 m a full and 
complete title for powiion of the proper! j and f t 
nnl at d damages. Although apparently n * anno, 
nron the pleadings, an issue was rt ted by the part ea 
ae to whetler by hu coadoct the plaintiff had for- 
{cited l is right to ha* e the camfet-iuonty returned to 
y\rn Tina isane was however at rock ut at the 
trial by lie ‘trhordinate Ju l*e whe ala rrfnseU to 
allow tha i la t to oe amen 1 1 ty l sorting a 
claim f r the r pa ontoflle earnest jroi ty *o the | 
gnnin I that it would change the haracur of the suit . 
from ’■» og one lased on the -o t act of the 121k ’ 
(XtoUr 188 into a auu aied o the fact that , 
Here ha n * cr been a e a tract at all hetw Xn the 
part ei II < inut d the tut The plaintiff ap 
peal dale ntind J that the contract waa that the 
defen sit si out l p « an absolute title to thO 
property an l tha* as he waa unaole to carry out 
this eo tract, 1 e should return the evru eat- money to 
the j l*int iff litld (1) upon the CTideoce ptr 
llS-Elt CJ aud FrLToa JaSDISE oil lluiut, 
JJ (Cjvdt J dmft tmlt), that toe know led, e 
that the propi rtyiu question was held upon canton 
meat tenure was not brought home to lha Jam- 
tiff and that tl c O ort mold not impute such 
knowledge to bln. that the terms of tho contract 
itself were calculated to induce the j lamtdf to be 


that the defendant was sel log cot a mere rc\ ocat'.e 
Ixcnse to occupy the land. l>ut the laud itself 
The defendant agreed to sell the land and basing 
done eo, the onus lay upon hua to allow cot only 
that he intended to sell only cautoomr at occupancy 
n„bta, hut atn that the pla ntiff un lentood that he 
was p irrhai n„ the same. (2) That the defendant, 

being in default and being n lable to pie the title • , . , s v him. : 

emtrocted for .1 cold retu n the earned, money to the , to trcoTtr ro«V» Mf** 

plaintiff n-!d by the lull Tench tlili tha > chaser w.a entitled to tc» flTLL _ B ,Ap-. 
amendment of the plaint to aa to make it include 
a claim for the refund of the earnest- money ought to 
hare been adowtd although tot asked fur untit a lata 
•tag* of the case The right to specific perfemjanceof a 
contract, nr, m the alternative to a return of the 
an '” t money should be determined in one and the 
7^1-'. plaintiff failing to obtain a decree 


VENDOR AND PURCUAKER-eoaiiaatf 
Jt. 1DBCHV-K MOM1 VND OTHHt l U- 
DENTS BY rtiBCHA'vfcB — eMtlvUd 

150 - Voluntary psymeat-Ioy* 

-r»t 10 prrreai at It wr A I»ym™t “’"L* Jt 
vent a ole about to be tffreHd U “"'“Vl * 

lccrco cannot be called a voluntary lament, wbe-Ur 

it is made 1 1 the indgnicoWebtor <* by a tt-w 

r lluspjic* Chasm - • w.**<*» 

100 _ - — — Faymtnl if 

rarrkoser of txettfton itli-PircUur ll*L >J<* 

Sr r/raf.oa 0} «e.r/ <•> F«f MU 

purchaser was held cut tied to recover tie amo^d 
paid by him on arconnl of l returns ^ 

in making these payments, he merely aetoi fx tl 
debtor who liad borrowed the money to«,» » 

what he did waa to see that that money * * 

properly »rp^ So ckanog effUio 
dcred his own purrhuc unsafe, and of ‘M** 1 *- „ 
which ho was at that time eogumnt 'd'tJt^B^ 
sun r Anutu l.izl . • 

10 L — - — • 5*1* •*•**{ 

Maifer oi/ocimraf-b-areoi 
a maaialu of which he was owner, to 2. At 

niantah wm nnd* atUehm^ ‘ a « 
lion of a decree endaiacd against T by A- 
th. amount of tha decree to “ l ‘ hc „ F t ^2 
a Inch she had purchased being «ld ,a ,u< ’ , u 
/was node* no ohhgatioa otherwU* to r*f 
i, mount of the decree Utid that Z »»* ' u|| 

recover against T ll« amount to pa.A 7aBr*iir 

eTAYLI ‘ 2 D.laR,A,C.8 3 .10W.R,330 

. J'arciss*/r v- 

, Ihmdm wUtie— J/i«»*f » •*’ a, 'j t j*j£r7w - 

1 6, pare* ««r to rrcsrer nttyfeii JJUnds 

, The plaintiff purchased an c.^ 

1 w idow In possession, and after bi» P 0 !', bj, rt 
■ debt for which the property »UWWe\ ojW . 

j gaged by the ^ ^otthc veito elaioei tha I^> 
ijuently the daughter of the 

j-'rty as heir of her father and reco ^ordT-vC 
of it from the purchaser by ‘“/l,. “ 0 5 0 tof 0* 

jhen reed the bnr for a refund^ lh , , flr 

inert gage-debt _ paid by ’^^poasc JfW>A 


f« specific performance should not be dnren to a 
toPA ^ ’V *“ rw,tpr tack Li. depout, if he is en 
“ tthtf in that form The circumst&ucn that 
by P rr^ Ul0t , cntUlfd to *recifie perfomaace 1. 
of the d^t* 08 ? r^ ,C a8iul ‘ t V natt t0 * wiarD 
contrart T?l V ms ,t ™ 1 ko l h a terms of the 
wb,ch^ tli “ wi^Sadmrefn. Lg to accept the Utle, 
, ,, eL ^ 0> u able to give, be u entitled to a 
refund of the depo, t. XsuanisrBHAl u. V ureas* 
[I E. Ib, 21 Bom, 827 


llansasa* Musa . - 

15. PbECUAbEBS, RIGHTS OF 

-2S^Ss5=?^=v‘ 

1'rrairasB ^csnaslt t jl Bom^ Si J 

104, — rurchaonr f ro ® t 

executor-/* ? • i* bettBf,t ^r 

purchaser from a Umdu . h t!ie testator 

to the euvet amount of the ^ t «u » 
beMi 
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VENDOR AND PURCHASER — continued. 

15. PURCHASERS. RIGHTS OF — continued. 
not look further than the will itself. Koorr.ALE 
IChettby r. Mohima Cuhbn Roy 

[10 B. L. R., 271 note 

165 . — Specific performance, 

Rigllt to — Sale bond jide, but not of final 
charade) — Priority over attaching creditor . — A 
deed of sale, though uot strictly of a complete 
and final character, yet, if genuine and duly attested, 
may be sufficient to hind the pioperty and to give 
the puieh.iser the right to demand a specific perfor- 
mance of the contract and the execution of such 
further assurances as might be deemed necessary to 
invest him with a complete title to the property. 
Such a deed uould necessarily prevail over auy 
intermediate attachment of the property for debts 
due ftom the' original proprietor. Lazla Chcoxee- 
zaz Xagixdas c. Sawaechund Namkdas 

[5 W. R., P. C., Ill 

166. - Validity of sale — Sale for 

valuable consideration — Intention to transfer . — 
Held that the mere fact that the sale to the plaintiff 
was instigated by some discharged mortgagee does 
not of necessity make void the plaintiffs right as 
purchaser, if it be found that the vendor to the 
plaintiff had same right or interest in the property 
by inheritance, and transferred it for valuable con- 
sideration, with the intention that it should take 
effect as a transfer, of his rights as heir. MAHOMED 
I’auxli Khan v. GtrsoA Ram . . 1 Agra, 112 

167. Conveyance by 

mortgagee with power of sale — absence of confir- 
mation by mortgagor.— B <$• Co , mortgagees with 
power to sell, sold the mortgaged property to the 
defendants. No deed was executed until some years 
afterwards, when the mortgagor was dead. The 
deed was iu the form followed when a mortgagee is the 
vendor and the mortgagors join in the conveyance ; 
but the words of conveyance were by the mortgagees 
alone, and without auy confirmation by the mort- 
gagor. Held that the purchaser did not by the 
deed acquire an indefeasible estate. Dovceit v. 
Wise . } . . . . 3 "W. R., 157 

168. — — — Effect of sale — Purchase of 

rights, of Mahomedan widow — Failure to take ac- 
tual possession.— By an order passed under Act XIX 
of 1811, A was declared entitled to take possession of 
a fourth share of her deceased husband B's estate 
which devolved upon her according to Mahomedan 
law. it's nephew C sued to recover this shave on the 
ground that A had been divorced aud this suit was 
pending when the present suit was brought by the 
purchasers' of A’ s rights. It beiug fouud that A uover 
took actual possession of her share under her decree 
and that C was in possession of the whole estate, — 
Held that A’s vendees could net be placed iu a higher 

' position than their veudor was when C’s suit was 
In ought against her, and all that '.hey were entitled 
to was the right to present her ia the pending suit. 
Mahomed Gowhue Am Khan a. Azbemooddeen. 
Mahomed Gohcp. Adi Khan «. Shhrushnissa 
Begum „ . . "W, R., 1884, 83 


VENDOR AND PURCHASER — continued. 

15. PURCHASERS, RIGHTS OF — continued. 

169. Purchaser of fractional 

share of estate — Sight to cultivate land — Hate 
of rent. — In the absence of any reservation or restric- 
tion, the purchaser of a fraction of a share of au 
estate acquires a right either to cultivate a propor- 
tionate share of the lauds cultivated by his vendors 
on the same conditions as to favourable rents as those 
under which they, as proprietors, cultivated it, or to 
claim His share of the rents of these lands just as he 
would from any raiyat of the estate, but without auy 
other sum as mesue profits. Chytun Singh c. 
Kayessee Ivcoxwub . . .5 W. R., 117 

170. — — Specification of land sold 

— Purchase of specified land with description of 
amount. — A party who buys ■■ specified talukh with 
theadditiouai description that that talukh contains so 
myeh land, gets the whole laud which the specifica- 
tion of his vendor covers and which was intended to 
be sold, although it may be more than was contained 
in the dcscriptiuu. Ameeeoonissa Khatoon r. 
Kumola Kant Roy . . .14 W. R., 117 

171. — — Omission to 

specify area sold — Misdescription — Compensation 
for smaller area. — Tho specification in a deed of salo 
of land of the area of the land sold primd. facie 
implies that the area was regarded as material by the 
parties, aud, unless it is clear that the precise area 
was not regarded as materia), proportional compensa- 
tion will be awarded to the purchaser of laud the real 
area of which » found to fall short of the area 
specified in the deed of sale. Sheehan Vadd v. 
Trieamji Vbmi . . . .13 Bom., 10 

172. — — Specification in 

Sale certificate— Sale by purchaser at execution 
sale who has obtained possession under a certificate 
of sale more extensive than the decree. — Where a 
decree-holder obtains au order for the sale of his 
judgment-debtor's interest in certain property, and 
becoming purchaser at the sale which follows, receives 
a sale certificate going beyond the order, he canuot 
avail himself of anything in the certificate beyond tho 
order. If, however, he obtains possession according to 
the certificate, and sells to a bond fide purchaser 
without notice of tho difference between the certificate 
and the order of sale, the latter has a good title. 
Gowbee Ktrsioii Bhuttacharjee r. Srntrni Chun- 
der Doss Biswas . . .22 W. R., 408 

173. Non-registration, Effect 

of — Proof of actual contract of sale and possession 
on payment of purchase-money. — Held that it does 
not follow from the non-registration within the time 
fixed for registration of a deed which was executed 
before the Registratiou Act came into operation that 
the purchaser has acquired nothing by ki3 purchase, 
or that the vendor is to resume possession of the pro- 
perty, if it be shown that there was a contract of sale, 
and that in pursuance of that contract the purchaser 
paid tho money aud obtained possession. RamSubun 
Dass v. Ram'Chhnd . . . 1 Agra, 283 

174. — Non-registration— Safe of 

decree — Vecree on mortgage bond — Registration — 
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VENDOR AND PURCHASER— *«*. •*' :i 
15. PtBCHA'-EBS RIGHTS OF— tout »mA 

E Homnit item —A decreobcldcr purported 

to nil to A by private »nf *11 hi* nrlit, v Ilf *ao 
intent m » nwil e «E»^fCTt* obtained by Em la* 
»u t on » mortgage- bond againrttt* mortgagor The 
deed of ude «** not neutered. Afterward*. by * 
Tf~uUKil deed of tale A conveyed *U b * fab*, 
t tie end ictrrfit lo the Mine decree to £• Hold 
tint the r ght to cvcccU the decree u * mertgagr- 
J ciee d d iot pui to 2 hooi Liu. Cnowj>a*r 
e. Nuts* Ncso M*oa L L. 1L, 0 Calc, 80S 


175, Assignment of Indigo fac- 

tory— Biyif to rent and ta toJ oo nooofeetorti 
~\\ here * plaintiff wed oo the alleged port hue by 
Em of the right* end httroll of certain part » io 
»q indigo concern, t w*t held that the rent* eoliectid 
and Ippropyuted *nd the wd go nunufaclnnd 
taken away hef re the date of the pure hate coilJ 
not form part of the itore* and aatit* told to the 
pi* ntiff onl u the ulc of the uidi, etc- bad been 
a* fr-tn *om date pn x to the da.* f porcha*e 
Cnrsi>*B Cooxut Hot r Waits* 

[10W R.,311 


VENDOR AND PURCHASER— «»->***£ 
15. 1 LKCUAbl B.“ ttlGUt* OT— rc»e/*iei, 

proprietor of as w Jl^o factory Ud made no deminJ 
on tt for twelve year*, nor epp i**d the a*»»?n>* « »-* 
existence a* a debt dse by tic fad-ty it ■** « » 
that be could not com* down oo toe f «*«* X»? - 
tor*, but tonal Ink to th* obligor of the End p"« a 

U"““™”5g 4 2j 8 

17a — Bight of purchaser to tree* 

* landing oa Und—haf* «/ laod—TranJ*' <J 
Jr oporto Iff fir cf 1&V * S-Tri« b™, 
attached to the earth are included m the legal v 
Irate of the land and J»u to tb« transferee ca-e* a 
deed of «al< of the land oa which they u*.A, 6 -«* 
s different mtcntkm U expire***! c.- neccw*. J 
mimed. each intent*)* t. B «e*aanlj “I-** 
Ifcasae th* trey* are mortgaged prior to It* 
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. . . . f *o creditor «/ tit fatlorf—Crtd tor 
£ jktl of — Do oa porno Contract lo (<ll on 
A by deed dulj npitnd, wwogi id liti In Unit : 
ndign factory to B In th* dc«d »u a rectal that 
it had bicn agreed that B ihonld tale orer thl draa 
powna acconnt of the factory a* the (am* ctoodoo th* 
30th September ISoA C ined A and B jointly to 
recover rent in reipect of land* wh ch had been 
occupied under a lea** from C w th and for tha oie 
of th* factory and which waa doe oo th* 30th Sep- 
tember l&Ak B railed the defence that th* debt wa* 
net included io a ichedale, dated 30th September 
1S5C, aigutd by A and which he alleged tad been 
fnrolihcd to bun by A a* containing a httof th* 
liability* of the factory field. If a trader or other 
penen m thl* country au gn* hi* itock In trad* and 
effect* to another and *uch other peraoo enter* Into* 
contract wi h th* Ertt to pay the debt* of lb* concern, 
or a certain portion of inch debt*, the contract and 
alignment create a liah l ty to the creditor* In who** 
uvoar «och contract it made, which they maj enforce 
by mit nor u the and tor bound to elect between 
tu* original debtor and th* auignce but he may join 
them a* co-defradant* in the tame tail. Btld alto 
F*r Fkicoci CJ, and Noams and heirr JJ 
< * t T°* Kia “- J I- «»j) the cat* 

mu* be remanded to the lower Court to try what wa* 
iv, j?T Et,ncn * between A and Aalto A taking orer 
seheAlS b 0 * 0 * aepoont of the factory whether the 
Kllii(." U ^’ «*seotial p«t of tha contract or not. 

Cans Unro 

I«.i*.B,8up VoL.64 WR..F B.,167 
Tkooi. Kooswm - C mnrw iv 
m L8W R-. Act X, 83 

sssxss-;,™*' £$zns£ 


i o recetwn' f the Bjortgag* U mad* la lU 
I asDcma t bHumots r . 


lliuutu \ LL.lL,22Boni,el0 

rescind *u-«— 

Conceal 0 cot of it fo t\» titlo- Tra**'tr« f ? '?■ 

port. Ml (11 o/lSSa*. * 

- mote rati Jtftd «• rtopcrtr — Th* 

material d.fect In pr>Verty- in ‘ 

Traotfer of Papcrty Ac»\(IV ef >Sa5) ‘“’“f**! 
defect in the till* to an ^och * *«*« ■ { 

concealed by the vendor glvA th* 1 0KUwT t ,,' E f ll 

••"‘I'* ““A?E*a>»S»S 

LasxisasDi* L fi. -»« 


1C. 'FTTLSG AUlVt . "AIA* < 

160. Or»m.d 

oa to lore motottfo «J 

£,ftol of Tttoott amtkont ,0 l ‘'\?lZ£oL 
porrkaorr —It here a pewa purvloatqr™ 1 . ( , 
under a deed of tale, la which the vmJg f „ . 
to apply to the revenue mlhmtul foe thN , 

th* Uod* to the Cam* of th* vendee, uid 
both penoeu clearly undcratonl what they <A 
- ID id that th* rcfutal of th* revenue *-A-. 
enter the purchaacr'* tame la th* mu-atmnV t 
<1 d net emit late a groaud^ ‘““qjWiu 

[25 XT B-,V 

lflL — — Bond filt ) 

cite* from yard too of Iliodo rnJoicoo^ 

in a mortgaged atate. Her g^arditn^ 

with tha mart g» gee, inrtitoted »^ cr,r “ >tI ‘J* _ ,u 

which *h* wa* represented by W ^ 

.ubmittcd to a derate , and »“d“V^ ***£ 

property was told and the defence! 

pore hater Bold that, the 

iooSJUt parihater, the ul»»** “*^7 ^smoscs 

adde. KHETKSntOvE* Das*** *- %$, rs i, 013 
Mines ■*“ 

S C. Mra, MOT, Mm, ‘fffCSe 

xoses Distx* 
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VENDOR AND PORCH ASER-coidtnued. 
17. TITLE. 

, 182. Implied contract for good 

"title — Suit ly vendor for specific performance — 
Specific Relief Act (X of 1S77 ), s. 25 — Title derived 
through, mil of former owner— Necessity for 
prolate — Succession Act (X of 1SS5J, s. 1S7 — 
j fiotice to complete contract — Rescission of con- 
tract — Clause in contract requiring vendor to hand 
over deeds relating to property, Construction of . — 
By an agreement in writing, dated the 20tli June 
T8S8, the defendant purchased a certain Louse in 
Bombay from the plaintiff for R6.000. By this 
agreement the plaintiff agreed that at the time of the 
execution of the deed of sale he wonld hand over to 
the defendant “ the title-deeds, vouchers and bills, 
whatever there may he relating to the said property.” 
The agreement further provided: “ The time in 
respect of this bargain is fixed at two mouths ; within 
'this time wo arc dnly to have everything cleared.” 
In September IS90 the plaintiff filed this suit for 
specific performance of the agreement. The defen- 
dant pleaded : 1st, that the plaintiff had failed to 
show a good title to the property; 2nd, that the 
plaintiff had not handed over to him all tho deeds 
and documents relating to tho property ; 3rd, that 
he (the defendant) had lawfully rescinded the con- 
tract on tho 30th August IS30. It appeared that 
in 1SS0 the then owner of the property, oue AT, had 
mortgaged it to ouo V, and that on the 2Gth October 
18S2 both mortgagor and mortgagee had joined in 
conveying it to one C. This deed, however, had not 
been registered and was consequently inadmissible in 
evidence, and was rejected at the hearing. C had, 
however, after his purchase taken possession of the 
property and had held it until 1885. On the 6th 
May 1885 he sold it to XI. Prior to his sale, tic., in 
1833, X had died, and left a will appointing P his 
executor, hut no probate of this will had over been 
obtained. In the salo deed, however, to XX of the 
6th May 1885 V had joined as a conveying party 
both in his own right and as executor of X. On the 
29th September 1887 XX sold tho property to the 
plaintiff, who, as already mentioned, sold it to tho 
defendant on the 20th June 1BS8. Held that tho 
plaintiff was bound to give the defendant a gcod 
-title, or, in other words, a title free from reasonable 
doubt (s. 23 of the Specific Belief Act I of 1S77). 
In tho absence of a contract providing that tho 
plaintiff should show only such title as he could give, 
or of some other special contract as to title, the 
general law laid down in s. 23 of tho Specific Belief 
Act 1 of 1877 must prevail. Held further, 
dismissing the snit, that the title shovvu by the 
plaintiff was not a good title. Tho conveyance 
of the 26th October 1S3-S by the mortgagor and 
mortgagee to C not being registered was not admis- 
sible, and could cot be referred to, so that it was 
necessary to regard X as still tho mortgagor and V as 
still the mortgagee of the property, while Chad, in 
-some capacity or .other, the actual possession. That 
being tho state of things, A' died in 18S3,and it was 
alleged that he had left a will appointing V his 
executor, but no probate of that will had bccu 
obtained. The equity of redemption remaining in 


VENDOR AND PURCHASER — continued. 

17. TITLE— concluded. 

X as mortgagor passed on his death to his executor 
Y. On the 6th May 1885 C sold the property to XX 
(tho plaintiff's predecessor), and V joined in the deed 
of conveyance as executor of X. But it was neces- 
sary for the plaintiff to show not merely that he 
joined as executor, but that he had a right, as 
executor, to convey to H the equity of redemption 
which had come to him from JS. By s. 1S7 of the 
Succession Act (X of 1S65) the only mode of doing 
this was by the probate of A"s will, and this had not 
been obtained. If an heir of X sued for redemption, 
the defendant would have no defeuce, unless he 
could prove that ho had acquired the equity of 
redemption. For this purpose, by s. 187 of the 
Succession Act (X of 1S65) probate would be neces- 
sary, and be would consequenty be obliged to prove 
the will and pay duty upon all the property included 
in it. That would be a liability which the Court 
could not impose upon a defendant resisting specific 
performance of a contract liko tho oue made by the 
plaintiff. Where a vendee ascertained that the 
title of property sold to him was derived through 
tho will of a former owner which had not been 
proved, — Qutvra — Whether a notice given by him 
(the vendee) to the vendor to produce tho will and 
givo satisfactory proof, its being the last will of the 
said owner within four days, was a reasonable notice 
so as to entitle the vendee afterwards to rescind the 
contract. A contract of salo provided as follows for 
the handing of tho title-deeds of the property to tho 
purchasers : “ And at the time of the execution of 
the deed of sale yon ” (i.r., the vendor) “ are duly 
to give ns, the purchasers, tho title-deeds, vouchers, 
and bills whatever there may be relatiug to tho said 
property,” Held that this clause meant that whatever 
documents of title were necessary trader the terms of 
the contract, or under tho general law, should be 
handed over by tho vendor to the vendee at the 
execution of the deed of rale. Mahomed Mitha r. 
Musaji Esaji . . I. Ii. R„ 15 Bom., 657 

18. VENDOR, BIGHTS AND LIABILITIES 

OF. 

183. Unpaid vendor — Refusal to 

deliver under payment— Right after delivery.— A 
party selling laud may refuse to givo delivery uDtil 
the consideration is paid ; but having given delivery, 
he has no right to retake possession and pay himself 
tho purchase-money ont of tho usnfruct. Pbsm 
SOOXDETBEE DoSSU C. GlIISlI ClIO>T>Ett BHI'TTA- 

charjee 10 VX. R., 194 

* 

184. Failure to pay 

whole of consideration-money. — When a vendor of 
land is not paid a portion of the consideration-money, 
he cannot wholly disaffirm the contract, but he can 
establish his lieu ou the land as au unpaid vender. 
Mohshm A lit c. Baeasoc Koeb . 2 Hay, 576 

185. Fender's * lien 

for unpaid purchase-money. — In a suit claiming 
possession of land purchased by the plaintiff from th"c 
defendant, tho Muuaif threw ont tho claim for want 
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•VENDOR AND PURCHASER— eeafiMcd 
18 1EMJ0R RIGHTS AiD LIABILITIES 

OF— continued. 

of consideration but the District Judge found tbit 
the plaintiff wn nt lied to ha' e the laud, and that 
the d.feuoaut i U sac for the purchase- money 
lltli that the equrtat e doctrine of the vendor'* ko 
for unj>ai 1 V rcLsse money applied to the caw but 
u the Diets t Julgo had not decided whether the 
defendant had succeeded in proving that the par 
chase money had ) ot been paid the suit should he 
remanded for n finling bv him ou that issue \tlr 
iaifa na lluarra r Mastatfa jus llmrri 

[3 Bom, A C , 102 

180 Contract to nil 

Jaad— Rescission Re sole bn reguterid died —A 
sued lorccoter certain land which he claimed under 1 
a registered deed ef sale executed by the owl cr 
Prior to the date of ih a sale lo A 31 had hot u put 
m possession of U e land under an agrem tut to 
purchase the laid for 113CO. The sale-d'td to 31 
had rot 1 ten v, coted heraus oi ly R-00 of the 
purchase monev had teen paid to th antr llcld 
that A could not ncose as it was not open to his 
vendor to rese 1 the contract with 31 Moiri v r 
Atauas I. L. R-, 11 Mad., 283 

187 loiUrt to pag 

e nrtioo of per, I ait m net —The vendees of certain 
nt,» portion of which oolv was in th or possession 
by virtue of th sale th« rest being in the possession 
of mortgs'-ecs sued for a declaratiou of their right 
to such land, and lo lrni e a sale of a portion of 
such land, n ade after it had Lera sold to than, set 
aside Held that, inasmuch as the sale to them had 
taken effect they * ire ent tied, n tmthstamUng the 
*hole of the purchase- money m gbt not have been 
paid, to » decree »s claimed and tie vendor*, if they 
had sny clam m respect of the pure base- in onej, 
*onld be left to sell their remedy KlsSI r 

OuiokPiASin LL B., 4 AIL, 168 


1881— 


1 0 / . 


— Stoppage 


- — t*pi d readers— Agtmi, jor 
furclose oj aooii~ln.oU„eg-r, 3 kt oj corner, 
r* ““ .‘ l c ”" r^o sent an agent to Samn i lam 
"T * ”2 rtf "" 10 ,J!ect purchases in cotton, and the 
iintifr at Ibe rniUnee of the person so deputed 
msde purchase, and supphed funds, both for purchase 

and for the ream, e and insurance the agent dome 
Vo . 1 CTOR<n . tl ' 1 K‘<, the arrangements and civine 
bunis on Li, employer’. eurrespondenU m payment 
rw^h R00d fi Ucr f ^ 'Patched and insured, hot before 
racbmg hew d .twat on the firm became mwlrent, 
hut t0 uk ' Fusion oflh«£ 

food* fj £ W«i4» Md w a hen on the 

he recavednr i*"" tbe F 00 ^ ^ 

said £ oods, r«“ , ,^ E,d *^ at , t , he P*I*w» for the 
goods uotwihSS Mi c0 . ah,wt for ^ “k of the 
, Aq UC P^ d render, in csso 

lists- ■'r.s? 1 !!'” sr 


VENDOR AND POBCHABER-cfafmwrf 
18 YE1.D0R, RIGHTS A&D LIABILITIES 
OP— «o«fs*«*L 

to such purchase, and are not bound to delta the 
l oods until they are reimbursed or secured for sncls 
advance* and liabilities, audauageut in this character 
is m the position of an unpaid vendor \\ here the 
\ t-ndor is not otherwise paid than by basing rcci-ired 
the insolvent's acceptance, he may, In the event of 
the purchaser's insolvency, stop tha goods though te 
Lave negotiated the hill*, and they are stdl outstaud 
m- and not yet at maturity U bilst the goods sold 
remain in the Lauda of the carrier employed to convey 
them to their original distiu.tion, *• 1»tweei.| buyer 
sad seller, no case of constructive possess oo a-iws, 
unless when the earner cuter* eaprcssly Into some 
new agreement d.tUnJ from the or g oal extract 
for carriage So also the mere act* of uiakmg or 
sampling tbe good*, or giving notice to tbe con>'« 
hold the good* forth* buyer, though none with »«"* 
lion to take possession. do not esUlLsh a exmstnsf n« 
poraeuxo. or affect the right to stop 
Where the right of stoppage i» Zt 

consignor it cannot be defeated by the 
other creditor* of the consignee the «W*“ 
havinc an elder and preferential hen. 

BauIsath . 2Agru,iA 

X80 Sloppo3 e,M 

tramitu-Za.Uog rtcapU-Sfat of 

railway rtccpU — TdU of ••dor,,* 
rteeipii-Coatroet Ad (IX of li>V, 

The firm ei C D earned on husiDfu m Bmnbs^ 
A, the agent of the firm, bought tomtit 

defenoaut if at B jspir a quantity of wheat *Uv» 

at A a riqnest wu ou the 2Sth and *Hh Rjj 
18s9 consigned by if to the Om 0 D « Bom 
bay, on the understanding that the ‘ 

wew i ot to have the wheat >“ t 'lthey W l|aid the 
! bundia drawn in respect of it. The *\“**^“ 
to Bombay cu the £8th and b°th re ,ncc. 

consign ment*, r.c.of LC, lW and lSl taS* 
t.v.ly, and two bund,, for HU 
lively payable at sight wire drawn by A > < « l‘P 
on the firmed CD m Bombay, and wot cii to hy bun 
to 11, who thereupon handed to A fl *.‘T*i5b« 
recipta for the three cons.gnmen|a winch “ “ 
despatched by the first defendants agent _at B'} »P« 

S,“srS?ir J asai£«fa; 

m Bombay on th. l,t June and w-w dahwow^ 

the 2nd Jnne by the firm it C D w ^ iel, T L t ^i w4 y 
stopped payment and became uieolrcnt. Tbe t(je 
receipt* given by if to A at nudermea* 

following form t -B ectived from if t must 

Uoned goods, I SI bag. of mhcoU n « be 

be produced by the consignee or the , BBi ‘ 

delivered 1 if he doe. .«* WU < » wb om 
endorse a request for delivery to 
he wishes it made. If the c^s-g^cut, 
way receipt, t* sold one or more um tu t*in 

ment must be a ihst net order to d ooe^nna 

person or firm, and this <** a 1 * ^TfscC 
sUmju If nmre than oae order appear on «n 
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IS. VENDOR, RIGHTS AND LIABILITIES 
OP — continued. 

thereof, each order must hear a stamp. I -(we) hereby 
certify that I (h e) am (arc) aware that the Southern 
Mahratta -Railway has received the abovementioued 
goods- subject to the couditious uoted ou the baca, 
aud that I (we) agree tliat'it should receive them sub- 
ject to these conditions. (Sender's signature.)'' On 
obtaining these railway receipts, A sent them at once 
to the firm of CD in Bombay, and on the 31st Hay 
1SS9 they were endorsed by C, a member of the firm, 
to the second defendant V to secure an advance of 
R2,000. The endorsement was as follows: “ Signa- 
ture of C D. I have sold the delivery, as per this 
receipt, to V. The handwriting of C.” Two con- 
signments (vie., 56 bags aud 10-4 bags) and part of 
the third {viz., 73 bags out of 1S1) had arrived in 
Bombay by the 2nd June in bags bearing C I>'s 
marts. On that day V applied to the Railway 
Company for delivery, aud paid full freight on all 
three consignments. He was allowed to remove the 
55 hags and the 10 1 hags. After having done this, 
he loaded his carts with the 73 hags, which had then 
arrived, out of the consignment of 181 hags without 
any objection ou the part of the Railway Company, but 
he was not allowed to take them out of the station 
yard, and the 73 hags were consequently unloaded, and 
together with the" balance of the consignment of 
181 bags, which subsequently arrived, were retained 
by tbe Railway Company. 4 he reason given by tbe 
Company’s servants for the detention was the receipt 
of a telegram scut by II from Bijapur, ou hearing of 
the dishonour of the hundi for 111,500, directing that 
the 1S1 bags should not be delivered. At the trial 
the Judge found that this telegram had probably 
been received before all of the 73 bags had been 
loaded into the carts. Held (1) that there was no 
such delivery of the 1S1 bags to C It’s agent at 
Bijapur as to deprive H of bis right of stoppage 
in transitu. (2) That there was such a delivery of 
the 73 bags at tbe railway statiou to fas to deter- 
mine it’s right of stoppage in transitu. It was to 
he assumed that it’s telegram did not arrive in time 
to prevent the bags being placed, with the consent of 
the Railway Company, ou Vs carts, for it was uot 
uutil the carts had been loaded that the Compauy’s 
servants iuterfered to prevent their leaving the 
statiou yard. Before that time the freight for the 73 
bags'had been paid by V and the railway receipt had 
been given up to the Company duly signed by 
V’s servant. Everything had been done on the 
part of the Company to divest themselves of their 
lien 33 carrier's ; for the mere fact that the carls 
were still standing in the goods compound of the 
railway station after the hags had been placed on 
them could not affect the question, there being no 
suggestion that the matter as between the Company 
and V had uot been completely settled. (3) That 
the railway receipts were not instruments of title ! 
within the meauiug of s. 103 of the Indian Contract j 
Act (IX of 1672), and that by endorsing and banding 
them over, the firm of C D did not assign them to V 
within the meaning of the said section. Geeat 
Ishxas Bexi ksuxa" R ahavav Co. r. Hakausbas 
Bamkisos- . . . L D. R., 14 Bom., 57 


VENDOR AND PURCHASES — continued. 

IS. VENDOR, RIGHTS AND LIABILITIES 
OP — continued. 

190. Sale of imuto ce— 

able property— Son-payment of purchase-money — 
Vendors remedy. — A vendor of immoveable property- 
who has given possession to the purchaser is uot 
entitled to rescind the contract of sale and recover 
possession because the pureha3e-mouey is not paid. 
His remedy is to sue for-the sum due, aud he has a 
lien ou the property for the amount. Tkiaiaieav 
Raghavbndha c. hltrxicrrAE CojimasiosKp.s or 
Hctjii . . . . 1L. R., 3 Bom., 172 

191. — — Son-payment of 

purchase-money- Suit for possession by i endec tc/ta 
has not paid the purchase-money — Remedy of vendor. 
— Tbe plaintiffs owned land on which the defendant, 
with the plaintiff s lcav e, built a house. Disputes 
arose between plaintiff's and defendant, and in Feb- 
ruary 1S93 tbe defendant obtained an order from th£ 
Hamlatdar in a possessory suit against the plaintiffs 
directing the plaintiffs to give up possession of the 
property, to him. In August li93 an agreement 
was made between them, in pursuance of which the 
defendant executed a rent-note to the plaintiffs pro- 
mising to give up the property to the plaintiffs at 
the end of four mouths on payment by the plaintiffs 
of RICO. On the 25th November 1S96 the plaiutiffs 
brought this suit for possession, alleging that the 
defendant refused to give up the property. Tho 
District Judge dismissed the suit, finding that the 
plaintiffs had not paid the R100, aud holding that 
the defendant was therefore justified in putting an. 
end to the contract contained in the rent-note. Held 
(reversing the decree) that the evidence showed the 
transaction to be a sale of the property by the defen- 
dant to the plaintiff for R1Q0, possession being given 
to the plaintiff under the lease tor four moutba ; that 
the sale was a completed transaction, although the 
fUOO had uot been paid, aud that the only remedy of 
the defendant was to sue for the amount. Sagaji v. 
Naaidev . , . . I. L. R., 23 Bom., 525 

192. — - — - — -Purchase money. 

Suit , by vendor to recover — Son-registration 'of 
bonds given for purchase-money of land. — The 

i defendants purchased laud from the plaintiff, and 
j gave bonds for the purchase-money. These bonds 
were not registered, and’vvere therefore net admissible 
[ in evidence. Held that the plaintiff, as vendor, was 
under no necessity to rely ou the' bonds hr order to 
' establish a charge on the property sold in respect of 
j the unpaid purchase-money. Unpaid purchase-money 
! is a charge on the property iu the bauds of the 
veudee, and the claim to enforce it falls under 
art. 132, sch. II of the Limitation Act. VibchaMv 
Laxchamj r. Kcaiaji I. L. R„ 18 Bom,, 4S 

193. — — — — Transfer of pro- 

perty Act' (IV of IS 52), s. So — Implied covenant 
for title — Acts amounting to waiter of covenant 
— Possession taker, under contract— Sight to recover 
unpaid purchase-money —Lien.— On 16th August 
1SS5 the defendant, having ugre-ed to purchase a 
house belonging to the plaintiff, executed an agree- 
ment, in which it was stated “that he had this- 
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<k» wchased (he hen** MooruiR to Ghoundj 
Sahba (pl»ntJ for RIG 900 > hat b* bad 
r«a Pi COO as SB a>) ance and l»V a possession that 
to woold pay the toUi ce « lh atoxert at the cl 
III iw ctnt I*. «»«» - 0> " “* 

tkiin a aaledeed from tie laid * Jt S' ,ta The 
pontiff »t the t me of (he aimmcnt had ix* 
0 „»ia*d a con eyan e cf the hcu*c to her and 


a conveyance 


> the defen- 


mi n„t abe to tender w — j- 

kat cnt 1 J& nary IS* when »he bd eo. ileah' 
whd* lb d fradar.t took y«s»MX-u coder the 
igntnuni, pajic„ ontj a ix** 100 f 'he ha .ance 
of the purchase-money hr »'*> ” rcted certa n 
I txit* to the bouse and let it to a tenant and 
enjoyed the rent It farther appeared that aboitlj 
after tha above a-tvcm nt he to t ht to o tain a 
u..e-d«d from ti e | a iff ami att mpted to 
nice a com of to y n a cion -s^e of the bocse. 
On 2*rd Dwcmbe' lESo the d f ndant wrote to 
the pk c iff mat'd u h a conveyance and giT ng 
notice that, f the aa. he DOt completed n the 
fol.o« ng month the t crest on the balance of the 
part haae- icon y should cease bnt no ex dime* 
«J 1 gi o aj to a T app-cjmal on of the purchase* 

moaey h the def oda t. In 1SS7 the plai ■lift 
fled the present cn t to ncorrr tie unpaid per 
thaw money with etc nt at 1* per cent. JZrU 
that the acta of the defendant amounted to a 
waiter of the mpo-"d cot cant f r U le and that 
the plaintiff was entitled to mover the unpaid 
porchaw-TDCnej with interest at the asreed iu 
up to the date of payment, and that he *a« 
farther entitled to a leu on the property for that 
amooat. GHor« an Bcorv r Bcstimjah 

[L la R* 13 Mad., 158 


«/ craier\B git of f e lum—Uortjaje — Alti _ 
an unpaid Vendor hold* a Ten upon property eold for 
the coaodoattoo-monej yet a mi tor of that vendor 
ramie* claim tha tame light [last it air r Dt» 
*t* Sctsa 

0 la R, 8 Calc. 167 11 C la B- ^33 
\Conditiona of «alo— Safe 

Ccw.«il-.(h( CB ,, lr cue dace fed ft 

perty-Growed far \tt mg tu<U ult.— Where 
waamada a distinct ewMuiou 0 f tale that the pro. 
loij ihooid be ida U» the highest belter w thoct 
J reUnrtiou of tbe purchaser being a rebj or cot, 
* lW ^ Covernment may like any other 

... * m P0*e any cm&ticn it pleaaea in refer taco to 
«Wh * offer, for vale prior to sale, 
^•WatUtot, rcbtrencptlj to the sale to dia- 
•liredlv r .i Im01 * ” * ETMml not only novel hat 
*t variance with tt> terma on which t 
HOXEl ** *« »1*A *ST1 Lili e VJL 

Boto V 2 Agra 160 

~~ Vendor Veeping vendee 

» /«■%* Uot-Trmru, 
Met w graft *— Where a % St far partition, it 
v^“* V^“ oI th * P^*° a f “ had 
Jt the cades erci cf jeuieuion, tA vender though 
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far md e profit*, wa* cot u the p wiswa cf 
truato* of the rente for the party IrpUmt < >f P»«»- 

£7 B.I*. Ih, P CX, 113 15 W II* P C,33 

19 ill CELIANEOha CA E\ 

107 — Deed of Mle, Proof of- «» < 

/urpoe.r.r cfaaU-D. ^ c/deei 

c /Ml* -In a eot for poawuon cf land «*» “e 
CTound of tile under akobal* it U not e oegh t* 
Se tUintiff to prove the wnting and »iguitu-e<J 
1L kobala he L.t aim prore that it «. dch^ 

■ citrumrnt. 0«O ^ 

ioo ^ PlctUloa* aale 

ssstt wsxawSr 

entitled to have raised, in a anit brought f 

at ion of pmeciiro and to dec. are the 

uane -h.^toT the aale w« la.t fide «**“«• 

f“* '“ t 7 B?££a*. » 

Owner uUndtoS b V“1 
seeing property «old-Jf own 

and* -The mle that one who, ^ ^ 

ktlc, stands by and encourage* a t/tht 

validity of the eale, impbes a "Vr^thToimer’e 
the purahaacr by eome breach of duty oa ( 
S^totou CM* there fstg 

quirtecuce Btfflt.68 

200 . — FnrclisEcr fronhM^ 


tbe plaintiff. The proper u*ue 
deed of eale ~ 

RC3-LU. 


t It ay wiA’r freyer/y - 


wife, and the hciband annaequecuy 


jotscaauje. without any 
tve yeaxa behaved -* 4 
the property other i 
hand a posscaawu of it 


though she had ue 


_ Afterwards to have 

ltE=V.WisitfVff J 

sorting her ngbta, bt 
her property a* bis c 

SSiiTSTfSw m»~ v^sa 
7 Zl o»w»r;*5 

ing bad UUe-rVmfc* J^"awr 

Wfe— Spccijto £el mrl 6 

holding » certain mehal a* a ga** 
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VENDOR ANE'PURCHASER — continued. 

19. MISCELLANEOUS CASES— continued. 
to B by way of a zur-i-peshgi lease for iweuty-oiie 
'years. > Shortly after the granting of the lease, the 
zamiudar got a decree against A, by which A 1 a 
ghatwali right was extinguished. In execution of 
that decree, the zamiudar ousted and took khas pos-- 
’ session of the mebal. Some years afterwards, the 
zamiudar granted to A a perpetual mokurari lease 
of the same mehal. Held, in.n suit against A insti- 
tuted by tho assiguee of B’ s rights in the zur-i- 
peshgi, that under s. 18, Act I of 1877, A must, out 
of his present estate iu the mehal, make good the 
; zur-i-peshgi. Loor Nabaut Singh v. Showkee. 
T. at.t. « , . . ,2 O. D. R*, 382 

202. Separate agreement by j 

purchaser— Subsequent exercise of pre-emption — 1 
Co-sharers . — Where a vender iu selling his property | 
got the vendee to execute another deed in his favour 
for certain biglias of land for his maintenance, and 
subsequently, on the completion of tho bargain, a 
co-sharer took that property by right of pre-emptioD, 

— Held that the agreement, being in fact a part of 
the consideration for salo and bond fide, was binding I 
on tho pre-emptor, who could not claim to have the j 
bargain made with him on more favourable terms 
than those offered by the stranger and accepted by | 
the vendor, the fact that he wa» no party personally ' 
to tho agreement notwithstanding. Khait Sisgh ' 
o. Hebba Dass . ... 1 Agra, 75 

203. Decree in favour of vendor 

— Sale set aside — Possession— Purchaser in pos- 
session after decree and pending appeal — Accident \ 
—Boss by fre — Liability for damage . — The plain- j 
tiff and the second defendant A were brothers, and • 
worked a cotton press iu partnership. In August 
1884 A sold the press for B.35,000 to V (tho first , j 
defendant), who paid A R5.000 earnest-money and j 

. was put into possession. The plaintiff then brought j 
a suit (No. 327 of 18S4) against A praying for a 1 
dissolution of tho partnership. V was also a party 1 
defendant to that suit. The plaintiff alleged that 
B35,COO was much too low a price for the press, and 
he objected to the sala. Ho prayed that Y might 
be restrained from continuing iu possession of tbe 
press and working it, aud tbat a receiver might be 
appointed to take possession of it until further orders. 
On tbe 21st April 1886, on a motion, tbe Court 
refused to grant an injunction and receiver, but 
ordered Y to pay R30,QOO (i.e., tbe balance of tbe 
purcliase-mouoy) to the solicitors of tbe parties of 
investment until the bearing of tbe suit, aud directed 
' that, if tbat sum \va3 not paid by tbe 21st May 1886, 
a. ..receiver should be appointed to take possession 
1 'Ait the press. The suit (i.e., No. 327 of 1824) was 
'heard on the 15th February 1887, when -it was i 
, held by the Court that the sale by A to Y was 
‘without authority; tbat the defendant V took 
nothing under it, aud that the plaiutiff was entitled 
to have it set aside. Certain matters still remained 
to bo decided ; but on tbe 28th February 1887 the 
decree in tbe suit was made, giving effect to tbe find- 
ings already arrived at on tbo 15th February. The 
decree by cousent directed various accounts to be 
taken, aud, among others, an account of tbo profits 


VENDOR AND PURCHASER — continued. . 

19. MISCELLANEOUS CASES — continued. 
realized by the working of the press by the defendant 
Y since his possession thereof, credit being given to 
him for all sums expended by him in tbe repairs, 
maintenance, aud working of tbo said press aud for 
the management thereof by him. Tbe decree further 
ordered tbat the defendant V should bo repaid the 
K30,000 which he had paid under the order of the 
21st April 18S5, and directed “ that on such pay- 
ment the said defendant Y do forthwith give over pos- 
session of the press to the plaintiff and tho defendant 
A .” Tho defendant Y at once gave notice of hia 
intention to appeal. There was some delay iu draw- 
ing up tho decree. The minutes were spoken to on 
the 31st March 18S7 ; the decree was sealed on the 
13th April 1887. Meantime, on the 6tli April 18S7, 
and while the defendant V was still iu possession, a 
tire broke ont in tbe press, aud much damage was 
done. Subsequently to tbo sealing of tho decree as 
above stated, the press in its damaged condition was 
banded over to the plaintiff’s firm by V, who also 
desisted from prosecuting his appeal, the injury 
to the press having made it contrary to his interest 
to appeal. In May 1837 tho plaintiff filed tho pre- 
sent suit, claiming to recover 1150,000 from the 
defendant V as the value of the press, or such 
further^ sum as might be necessary to rebuild and 
restore it. He alleged that tbe fire was caused by 
the working of the press, aud conteuded that the 
norkiug of the press by the defendant V after tbe 
decree of tbe 28th February was an act of trespass 
by him. and tbat therefore, independently of the 
question whether the fire was caused by the negli- 
gence of V and bis servants,. tile said Y was liable 
for tbo loss occasioned by the fire. Held tbat, inde- 
pendently of negligence, the defendant Y was not 
liable to the plaintiff for tbe loss occasioned by tbe 
fire. Down to the decree of tbe 28tU February 1887 
the defendant in keeping possession of tbe press aud 
working it was, no doubt, a trespasser, but subse- 
quently to tbat decree bo remained in possession 
aud worked tlie press with tbe consent of the plain- 
tiff. The maxim volenti non ft injuria applied to 
the circumstances of tho case. Held also that, no 
negligence having been proved against tbe defen- 
dant, tbo suit must bo dismissed. Jamskui Bub- 
jobji Baiiadueji o. Edrabiw Vxdina 

[L L. R., 13 Bom,, 183 

204. — — — | Right of pre-emption — 

Option of getting estate re-transferred — Mortgage. 

— In July 1870 11, the owner of a share of a village, 
executed in fnvonr of 21 an instrument whereby he 
transferred by sale the share to 21 absolutely. In 
November 1S70 21 agreed to re-transfer the share to 
R, if R desired, at any time within thirteen years, to 
re-puvehase it, on payment of the sum which 21 had 
paid for it. During tho term mentioned in the agree- 
ment of November 1870 , 11 not having taken advan- 
tage of the agreement, 21 sued, as owner of tbe share, 
to cuforce tbo right of pre-emption in respect of tbe 
sale of another share of tbe village. Held tbat AC 
having become, under tho transfer of July 1S7Q, the 
out-and-out proprietor of the share, until R availed 
himself of option given him by tbe agreement of-’ 
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VERDICT OR JURY — continued. 

1. GENERAL CASES — ■continued. 

iho fifth clause of s. 263 of the Code of Crimi- 
nal Procedure. GovEUNUBjrr ov Besoal c. Ma- 
haddi . . • 1. E. R., 5 Calc., 871 

S. C. Ejieeess c. JLauitddi . 6C.I. R., 349 

4 , Dissent from verdict — Crimi- 

nal Procedure Code, 1872, s. 2S3, cl. ■!.— The “ dis- 
seufc” referred to in the 1th clause of s. 203 of 
the Criminal Procedure Code (Act X of 1872) must 
he such a complete disseut as to lead the J udge to 
consider it necessary for the ends of justice to sub- 
mit the case to the High Court. Emthess r. 
Bhawaxi . . 1. 1>. R., 2 Bom., 525 

5, _ Reference to Sigh 

Court— Statement By Judge of offence committed — 
Criminal Procedure Code, 1872, ss. 263, 161. — It is 
the duty of a Judgo in sending up a case to the Uigli 
Court under ss. 203 and 101 of the Criminal 
Procedure Code, 1872, when he disagrees with a ver- 
dict of acquittal, to state the offence which, in his j 
opinion, lias been committed. E.vpbess p. Sahae Bab 

[I. L. R, 3 Calc., 023 : 2 C. In R., 304 , 

• 6. Questioning jury as to their ' 

verdict — Questions to member of fury as to reasons ! 
for c erdict. — A Judge ought not to put questions i 
to any of the jury as to his reason for the verdict he j 
has given. Qdeex c. Mkajax SitEisn 

[20 W. R., Cr., 50 * 

7. Questions as (o 1 

t/rounds for verdict — Poa-er of Sessions Judge.— ; 
Per Garth, C.J , and Pbissei*, J. (Maiikjjt, J., 
contra). — The rule laid down in Queen v. TPttxir 
.Vandal, 25 IK R., Cr., 25, goes too far. Prixsei- ; 
J. (Markov, J., contra).— 'The law do: s not prevent , 
a Sessions Judge from askitig a jury regarding the ! 
grounds for their verdict, and such a course is desir- 
able in the ends of justice. See Queen v. Sustiram 
Jfundul, 21 IK J!., Cr., 1. Eitebess r. JIdkuun 
Kvaiau . • • • 1C. L. R., 275 

8. — Ambiguity in i 

verdict — Criminal Procedure Code, 1872, s. 263 . — 
Under a. 203 of the Code of Criminal Procedure, 
1S72, a Court was authorized to ask the jury such 

-questions as were necessary to ascertain what tlicir 
verdict really is; hut where the verdict, although 
perhaps erroneous, is not ambiguous, it is the duty i 
-of the Judge to record it without further question. . 

• IX TUB HATTER or DUUXCit NAZES. ElIPEEsS c. i 

Burs cm Kazse \ 

p. 1>. R„ 8 Calc., 53 : 11 C. L. R,, 169 

9. — Criminal Froec- ' 

dure Code, 1SS2, s. $03 . — Although s. 303 of • 
the Criminal Procedure Cole empowers a Judge to * 
ask the jury such questions as arc necessary to wsccr- i 
tain what their verdict is, it was never contemplated ' 
that, on ascertaining tint the jury are net uuaui- j 
mous, the Judge should nuke minute inquiries to j 
loam tiio uatuie of the majority and its opinion, so , 
that he should ha\ e the opportunity of accepting or i 
refusing that opinion as a virdict itceordiug as it « 
coincides with Ids own opinion dr not. Whatever 
juy be the opinion c£ the Judge, if he goes 5 a far aa | 


VERDICT OE JURY — continued. 

1. GENERAL CASES — continued. 
to ask the jury what is the cruet majority, and what 
is the opinion of the majority, he ought to receive 
that verdict with hesitation, and if ho differs from 
it he should proceed as directed by s. 307. Hdrsy 
C lItTEX CUTJCKEBBUTTY r. EMl'ttESS 

[L L. R., 10 Calc., 140 : 13 C. 2j. R., 358 

10. Criminal Pro - 

ceduro Code, 1872, s. 263 . — Iu a caso in which the 
accused was tried on charges of murder, culpable 
homicide, and causing grievous hurt, the jury ac- 
quitted him of murder, but convicted him on the 
other counts. 1 his verdict was recorded by the Ses- 
sions Judge, who then, iu accordance with s. 203, 
Criminal Procedure Code, 1S72, questioned the jury 
as to the grounds for their verdict, and the jury 
eventually intimated their willingness to convict of 
murder. The Sessions Judge differed fiom the first 
verdict of the jury, but as lie had recorded that 
verdiot, ho doubted whether ho could accept the 
second verdict, aud referred tho ease to the High 
Court under s. 263. Held that s. 263 did not apply 
to such a case as this. There could ho no verdict 
delivered, and no verdict finally recorded, until 
tho last of tho questions put by the Judge to the 
jury was answered; aud as it appeared' from the 
answers of the jury that their findings of facts 
disclosed that the verdict ought to have been one of 
guilty on the charge of murder, the Judge should 
have entered the verdict of the jury as one of guilty 
of murder. The case was accordingly returned to 
the Judgo to enable him to do Unit, and to pass such 
sentence as the law directed. It is only when it 
is necessary, in order to ascertain what the verdict 
of a jury really is, that a J udge is justified uiuhr 
s. 2C3 in putting questions to the jury. Qceej; 
v. Scstikah Hasdai. . . 21 "W. E., Cr., 1 

11 . - Special verdict 

—Question put By Judge to jury after special 
verdict — Penal Code, s. 330. — Tile prisoners wore 
tried under s. 330 of the Penal Code (for voluntarily 
causing hurt to a girl), aud under s. 318 iior wrong- 
fully routining her). Circumstances of aggravation 
were alleged, as lifting up and using a sword, of 
lowering the girl into a well, and of pricking ]ur 
with thorns. The jury iu tlicir verdict stated th it 
they disbelieved these allegations, mul also the 
charge of illegal confinement, hut that they believed 
that some slaps had been given. The Judge then 
asked the jury whether they convicted mi cither, and 
if so, which head of charge. They muttered that 
they believed the prisoners had beaten the girl, and 
they convicted them under s. 330. Held that the 
question put by tho Judge to the jury was a prop, r 
one, aud not one of law-. The Conviction upheld. 
Such a case is not governed by the rulis of English 
law -as to special Verdicts. Q truss c. Ham Pros ad 
G as GODLY 8 B. L. B,, 557 ; 14 \\ r . It., Cr., 00 

12. — Special verdict— Criminal Pro- 

cedure Cipie fp.ilj, St. 2’JS and 302—lluiy ,f Set - 
sions Judge. — .The accused was tried for rape. The 
jury, after considering tluir verdict, mummied 
through their foreman that the atetutd the 
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. t w h foment Hie «tMioo» Jad«.e lb rfi]w 
w-th-nt cqu r b th<ra to rcm> d<r the t verdict 
0 , n Be tli in mj fr«h dm« oas. »*hcd then 
with t thj found the aecv ikJ piUtj or oct 
■ultr The jury »p-n retired and brought a * 
venli’.tof guilty op o wh eh the ''t* one Judge sen 
tailed the prisoner to three years ncoronl oiprinoa 
merit. UtU reversing the conviction and sentence 
that the fint verdict of the jury be ng a «p«i*l 
erd t and Ih re being no real tab gu ‘ J »«rat t 
the < vss^mj Jud e vm bound under i. 303 of the 
Code of Criminal Procedure (Act \ of IBS.) to 
t coter the vtrd ct and apply the law thereto. 
B»M sbo that the snood vetd ct could n t Ur 
sustained. as there was nothing to (Ur that tti 
s jj-pc, Judce gate the jurv any fr»h directions r 
captained to them tUt a nndio 0 that the woman had 
consented was tantamount to an acqu lt»h QC«* 
rw nui r Mann anno E D. Ih, 10 Bom., iM 

13. Harder Culpa 

l » acoi ns Gra s o»J tm idem jrotoeal <.m— 
Lott of M f-ccMlnl— Cram *al Troerdoro Code 
r 234 —The accused was tr ed for murder 
The £-i re di t of th* jury waa guilty of murder 
under grave and sutden procreation. The ''cssions 
J dge to d he jury that t was th ir duty after 
considering the quest. ou of provceatioo to retain 
a amp r verdict of guilty or uc* guilty The jury 
there! re brought in astcond verd ctof not guilty " 
The Jul e considering this verd ct to he perverse 
referred the rase to the High Court uod r a. SO of 
the C"*d# of Criminal Procedure (Act \ of If$3 
Held that the duvction g ven to the jury after the 
first vtnlirt was wttDg as the case fell under • *33 
of the Cnm nal Procedure Code (Act X of lSS’) 
AKhou h the charge a as only one of mart r the 
jury had a n e ht to bring in a verd ct of cnlpable 
horn dr f there was grave and sudden provocat on 
so as to ltpnve the prisoner of the power of self 
centre Be d also that the jury were not hound to 
find a ample erdic of gulty or not gultr The v 
m ght have f and s ip al verdut, or findings on 
ma t i of fict to wh h the Judge applies the law 
Held at o that the first verdict was a verdict or 
murd ss be jn y did uot find thst the provocation 
had s. 0 id the power f ulf-coctrcd. It scot a 
trrossary consequence of anger ir ok i trattian 
that he power of s,lf control should be lost Ea 
* 1* un-oumlnesa of mind or real fear of 

UsU “ wa h is pro ed, the p enure of temptation is 
c» reus# for hnatin 0 the law Qmv Hursirs 
» utruComiui I D.B. 20 Bona, 215 
— — Form of -verdict— Cslpa 5 le 
ft d r-n<>3*l Jl«f ar — The liudin, 

I, . ‘■ a ‘» although the aceuied V Jed the de- 
bs vV. v "“J* ’** r< * murder because the accused 
• . J rtlaktUin^ him u net a legal finding, 
flT" to a cone tion of culpable 

xoos I rrt, *' r0D utmg to murd r Qrzzs r Lc 
ioosubcs* lWE,Cr,SO 
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were charged und-r ». 119 coupled with a. 3-*.“ 
the Penal Code w th, while being mtmbero of “ 
unlawful assembly comm Uw. («"■ J* 
jury disb lieved the evidence as to the nuUw^ 

iembly but uuammously found two of ^ 
gr -jt of grievous hurt under . 3-^ 
such verdict was. under a. 4& 7 of ih* Orteoi 
nU Procedure legally sustainable 
offence did not form tho subject of a separate tharg 
S. do7 enables a verdict to be ig ven osw « 
facts which are a component part of the j* 
charge provided that tho« facts ccnuiitute a uiu 
ofTence Commno.Broit^R^^ 

<t C-Eurm-str MABCint Q C, L. Ih. 

17 Objections to TW^ct- 

GrW/or a *l *S “CongMto 

party objects to tho verdict of I^Luid 

give th* Magistrate rcasodalle 

for the opinion < tho- that the jm? did ^ 

apply a judicial discxvtiou to the case • ^ 

verdict was such as the jury could ert U 

at by a proper mmie of lh.^i 

materials before bhiin BtyDiB-csCn Cp 15 

r Dtvasci Nun 1 ' 
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VETDICTb. 
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interference— Xsji si late—- do i t J £gi 

, Jsdia— Cn« ssf froctJaraOianj^ 

-The Cods of Criminal Procedure ion 

ie H gh Court the duty brtli of J °V, e ®v! “whw# 
w ut notwithstanding this difference ■ sb» 

with greater P 0 ’ " far as W»J U 

superior Courts in Bigland rt will * ^ t v t 

he guided by the print t le c * 1 .* on l U tK 
verdict of a jury w 1 net b e s« v. tt b««n h 1 
perverse and patently »«”6 " I^rcper case 
dated by an error of the verdict of » 

however the II Vh Court wnl wcUfy th« 

jury Eta * KtuspiMr 1Boffl< iO 

in - — Fuff** U ZZ 

a ™ «•> >, f’ «T5 

if Preced.rt CcftfJtl vestrtl 
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VERDICT OP JURY — continued. 

2. POWER TO INTERFERE WITH VERDICTS 
5- — continued. 

iu [tlie High Court under s. 263 of Act X of 1872, 
the Court will adhere generally to the principle of 
the Courts iu Euglaud, vis., that the Court will not 
set' aside tho verdict of a jury unless it ho perverse 
and patently wrong or may have been induced by the 
error of the J udge ; and when the Court is asked to 
do so on the ground that tho verdict is against the 
weight of evidence, the question is, not whether the 
learned Judge who tried the case was or was not dis- 
satisfied uith the verdict, or whether he would have 
come to the same conclusion as the jury, but whether 
the verdict was such as reasonable men ought to have 
come to. Is the matte a OP Dhunuh Kazee. 
Esipbess r. Dhunum Razee 

[I. Ii. R.,',9 Calc., 53 : 11 C. L. E., 169 

20. - — — Exejcisa of 

powers of High Court — Criminal Procedure Code, 
IS73, r. 253.— The Court should exercise the powers 
vested iu it by s. 263 of the Criminal Procedure 
Code (X of 1872) only when it finds the verdict of 
the jury clearly and patently wrong, and only set 
such verdict aside, even if the Sessions Judge dis- 
agrees with it, when it is found unsustainable by the 
evidence. Queen c. Sham Baqdi 

[13 B. I;. R., Ap., 19 : 20 W. R„ Cr., 73 

Queen r. Nobin Chundbe Bankbjbe 

[13 B. B. R., Ap., 20 : 20 W. R., Cr., 70 

Queen r. Xewabia 14 b. l. R a p „ 1 

Queen v. Hubbo JIanji . 14 B. X,. R., Ap., 1 
[14 B. L. R., Ap., 2 note : 21 W. R., Cr., 4 

21. Inconsistencies in 

evidence otherwise sufficient jor conviction— Cri- 
minal Procedure Code, 1872, s. 263. — Where there 
are reasons sufficient to warrant a jury in disbeliev- 
ing the witnesses and in giving the prisoner tho be- 
nefit of tho dou,bt raised by inconsistencies iu that 
evidence, although another jury might have come to 
a different conclusion, the High Court will not inter- 
fere. It must be shown that the verdict of the jury 
is certainly umeasonablo and perverse. Queen v. 
Sham Tlagdi, 13 U. L . It', Ap., 19 : 20 W. P., 73, 
cited and followed. In the jiatteb or Hubbee 
In again JIookebjea , . 2 C. L. R., 518 

22 . Exercise of power of inter- 

ference — Ground for setting aside verdict — Ver- 
dict contrary to Judge’s charge to jury, — Whero a 
jury com icted a prisoner contrary to tho charge of 
theScssious Judge, which chargo wnsheld by tho High 
Court to have been a proper charge, tho High Court 
refused to interfere, although it concurred with the 
Sessions Judge iu thinking that tho verdict of the 
jury was not cornet. Tho ease was one in which 
an application could be made to tho Government ; but 
as regards the Court, tho petitions wero rejected. 
Queen r. Xidukeuxsi Bagdee 18 W. R,, Cr., 45 

Contra, Queen c. Sous Cbundee If undue 

[18 W. R, Cr., 46 

23. Omission to sum 

up property — Ground for setting aside verdict , — 


VHFDICT OP JDRY — continued. 

2. POWER TO INTERFERE WITH VERDICTS 
— continued. 

The omission of the Judge to sum up the case pro- 
perly to the jury is an error iu law sufficient to justify 
the setting aside of the verdict. No general rule cau 
be laid down as to when a prisoner is prejudiced by 
a defective summing up, but iu general, if the find- 
ing of the jury in such a case is one that an Appeal 
Court would set aside if the trial had taken place 
with assessors, tho Court will interfere and set the 
verdict asido. Reg. v . Pattechand Vastachand 

* [5 Bom., Cr., 85. 


— - Criminal Pro— 

dure Code , 18/ 2t s* 263 — Ground for setting aside 
verdict. — Misdirection . — The High Court set aside 
the verdict of a jury in this case, because the Judge 
in bis direction to tbe jury omitted to point out the 
absence of evidence very material to the caso of the 
prosecution, and because he directed the jury to at- 
tribute au undue importance to the statements or ex- 
cuses made by the prisoner in the explanation of cer- 
tain documents. Queen r. Gunga Govind Paxit 

[23 W. R., Cr., 21 


25. 


Ino onsistent 


verdict— Verdict of guilty .— Where a jury found au 
accused person guilty of murder, but refused to con- 
vict him becauso there had been no eye-witncs 3 of 
his crime, and on a second charge from the Jud"e 
refused to find him guilty at all ,— Meld by the Hi°h, 
Court, to whom the caso was referred, that t?ie 
J udge ought to have explained to the jury that tho 
testimony of eye-witnesses was not necessary to the 
establishment of a chargo of murder, and that tho 
jury, if they had no doubt of the guilt of the ac- 
cused, were bouud to give effect to tbe Conclusion at 
which they had arrived. Queen r. Gokoou Kahub 

[25 W. R„ Cr., 36- 

Criminal Pro- 


26. 

cedure Code, 1872, s. 263— Discretion ' of* Court— 
Setting aside verdict of acquittal of murder.— A 
very large discretionary power is vested in the Hiab 
Court by s. 263 of the Code of Criminal Procedure. 
No fixed rules can be laid down for the exercise of 
that discretion in every instance, and the decision in 
each case submitted must depend upon its own 
peculiar circumstances. In this ease tho Court set 
aside a verdict of acquittal of murder. Eiipnsse v 
JIukhun Kuhab . . ic.li. R., 275 

. . T ~ I udge disagree * 

mg with verdict— Criminal Procedure Code, 1S72, 
s. 263— Ground for setting aside lerdict. — On a 
trial by jury before a Sessions Judge, tbe jury re- 
turned a verdict of guilty. Tho Judge disagreed 
with the verdict, aud submitted the caso to the Hi"h 
Court. Meld that the High Court had power to sU' 
aside the verdict of the jury, aud to direct au acquit- 
tal. S, 263 of tho Criminal Procedure Code (Act X 
of 1872) explained. Qckbn r. Koonjo Lktii 

[11 B. Ii. R., 14 ; 20 W. R., Cr., 1 

28. - — ; — Judge differing 

from verdict — Acquittal by majority of jury 
Criminal Procedure Code, 1672, s, 263, - Where a. 



„ . VERDICT OP JURY— co»l »<uJ 

— *#af **ti 

jury are not tw ««• i» tbar Cud tV 
J Jpe a ss Hit from the cp.n,oo. eipr »*c4 hyth a 
L th* cm b n„ rcfcrr <1 under s. 2^3 of Act X of 
2, th High Court i. torn petent to end the prisons 
w ibstandm,. an aeqn ^ by the najcrtiJ 


gnlty u 


lS 1 It 


sentenced 

l.nixrj 


[ILK.3 Calc* 
og Cr a ul fro 

J, < Co* JS75 i 2o5 FW cf of oeqodtal — 
j. or r fo re errs tri ct of ocjt Hal — tt here the 
1U varan tied he prisoners on the harge* framrd but 
fcand cut* n facta wh c o amounted to another cStence 
and oui Uni to coo'ict the prisoners of that offence 
»* provided by a 457 of the Cno nal Procedure Cede 
—Utli that the 1! gh Court could on the Caw com og 
(ore t! m under a 2C3 f the Cnm nal Procedure 
Code find the jtwon rs -uidy of such offence. 
KxrsiaS e Habai Mikpua 

[I I*. R* 3 Calc. 189 
30 Or « aaf JVe* 

tdm « Cod 16 2 I 263 Jfi «of 4* y«ry —The 
ll.bC oi* a- n nJ r a of tbe C tm nal Pro* 
du * Cod IS on ct«d the sei-uscd In this ca*e 
on the fa ta. uo a hstandiDg tli* tctO ct of acquittal 
core to 1 the jury Qrita r '-idiiah binca* 

[SO XV H,Cr 18 


3L 


the Code of Criminal Procedure- UcauMta U d^h 
the effence charred »ai proved. Tbe U -h Ccurt 
found that tbe cri lemee for the pr««ut*« *« 'ft 

worthy of W cf and cor.urt.mt with frobat Utn-a-rt 

the prisoner 1 * iai KAnw OT Tiur^ 

j. __ Cm* ail JVoccV* 

Cede IS 2 i 2b3— Jufer/rr **'. * IS trrS 4 *1 

„„ or i, c f jar t rh/re A tnoat JuJje i ftrti — 
Tli ci»W,' Affcnngfnwawjartjrft* 
lory *ho acqudt d tbe arouMd. roferred the «« 
the 11 k h Court under a -63 of the Oimual 1 roc 

j lrr Code 18 5. to b* dealt w th ai an a peu- 
Bcfore^fTOcccdin, -oh the Um . U 

cttmdrwd t fair to tl * menac'd pvoUm MUrt £ 
bring forward any object™* 1 • » « ***** 
ois, Jnd,* a rtcumtttfoJaliou. On a roui -«» 
tion of the c derrr the Hv>» Court cm»fr**d t_< 

uecustdoflbe offence w thwh ch 

““'S'ASa 

35 _________ Cn«w»jf Era-* 

! i,n Code IS72 , 263- V fftny fro* renfrtf 

11.1 O...J -Wlm fTfS , 

I «* coomlrr a too f **icm U> have bron J 

legal pressure the Ui»-h Court. njn» » 
mm si £u3 of th* Code of Criminal Fwm'4 ***“ 


rv..a «.r Pro. unacx a. £i>3 of to# Code ot ueunnsa r 

■“*> • iBssaaSAWSSK 

y-^aTJSKtWjSgS- 

aaioo. and li > bcio^ found not gudU by the IT 
1M 7 UA1TA3T V Pr.XDEA.KAS U 13/ 

Cru* Oil rrpttiri* 


} i 265— Jeja Uol It J^S- 
Conft t ea — Ac tf ac# J I » —The Court on a 
ou» deration of the e idence » t a* de the verdict of 
acqu Ual come in be a ntajmrt? cf the jury holding 
that a on f (axon made by the accused tef r« the 
Assistant Magistrate was "ood, such roafiaccra cren 
f ebta ned by drcepti® he n admisaible under 
a. "9 of tbe E» dence Act ICT!. Qcr.is * TAM 
Chttk.x G nos* SOW R*Cr 33 

3J. Cnaiul Pro* 

cedart Cuds IS 2 I 565 J qu Hal ty J ary — 

Tbe pnsoncr who «u charged with harm,, comm t- 
Ud murder was found 1 y the jury who tried linn to 
ha t been of uaisod nuod at the l me be comm Ued 
the offence. The asu.ni J nd o, diffenog on that 
point from the jury rtf ircd tl e case to th* High 

Court under a C3oflh Code of Cr miaul P oerdur* of an offence (a -tu ) Tb* jary unAuuy— * “a 
ife d that In a case of this k nd the 11 Court ttd the pnsonoeof tlrf 1 three onrmrt * ...gduin 

w i nti n«cifere w hont the very clearest proof that majorUy of the jury (four outer 6 r)»r'l .*ir& 

rhe ju y were m staVcn and that the intrrcsta of i alto of the last char c the '^*»icuu <* 
justure mperat tly required the Court to take ac* 1 » th the verdict of the jury aa re"*™ 

sn under the xtruor inary potter* conferred upon . eternal chides, and revoeded a ienmi 

. -fiA. Code f Criminal 1 reetdare. On a con t n_ and disc baring the prison*** 03 „ tit 

int. I? 1 lb* rued cal cr dence the Court d ul n*d chare**. He differed from thn niajon J . ^ 
luriM n Tt*" 5 V! > * f xi a of “T® 1 *** * h 'b th * I fourth charge and referred the ““ . we £W 

e.d's.sj™ • ‘ 

life?' 1 

TKc^^.°? V 1 *** « to cornet rape. »*«toa seems to cmtcmplatc only a case^ UJJ> 

SLrrftb^« ai ** *b**S^«d with that verdict and a Ibout recordins »°5 wd Jf T h 1" 
retemd the cue to the 11 e h Court under a _6J of tlo ^cu ua 3 nd B c refer. Urn *ho e «*■ 


ElO ( 11A1TA3T V 

JSM «- "nd-rrsaf o» d f<»** £ 

i homieid* not ainoaut u r to murda' (»• > j. t 

| oltmlamly causin, gnevoas burttu 

s_u.au»ti«a«i 

Of house-break n r hy nvhl border to Wt*T ^ 
of an offence (a. -to ) The jury , 


( 0125 ) 


DIGEST OP CASES. 


( 3-126 ) 


"VERDICT OP JURY — continued. 

2. POWER TO INTERFERE WITH VERDICTS 

— continued. 

vv.is nothin £ in tills case to show oa what grounds the 
majority of the jury acquitted the prisoners ou the 
additional charge, and as tiie Sessions Judge agreed 
with the unanimous verdict as to the three original 
charges, the High Court presumed that_ the raison 
which weighed with the majority of the jury iu find- 
iug the prisoners not guilty on the additional charge 
must have weighed with the whole jury iu finding 
them not guilty ou all the three other charges, and 
accordingly the Court could not set aside the verdict 
of the majority ou the last count, without practically 
finding directly in the teeth of the verdict of the 
unanimous jury ou the first three counts. Qceex r. 
Edya Chaxo.i . . .20 W . R,, Cr., 73 

37. — -Verdict in accord- 

mice tcith charge — Verdict disagreed with by Judge 
— Venal Code, si. 302, 80J, 323 — Reference under 
s. 307, Act X of 1S32. — A prisoner was charged 
under ss. 302 and 30-1 of the Penal Code, and the 
Judge at the trial added a further charge under 
>. 325. The Judge in his'charge to the jury directed 
them that, iu the event of their finding the charges 
under ss. 302 and 301 unsustainable, they might find 
the prisoner guilty under s. 325. The jury unani- 
mously acquitted the prisoner on the charge framed 
under s. 302, aud a majority of them acquitted him 
ou the charge framed under s.301; but a majority of 
them found him guilty on tlio charge framed under 
». 325. The Judge disagreed with their fiuding us 
regarded the charge framed under s.301, and referred 
the case to the High Court under s. 307 of the 
Criminal Procedure Code. The High Court refused 
to interfere with tlio verdict, ou the ground that the 
verdict could uot lie slid to bo manifestly erroneous, 
the Judge having heard the evidence and having 
expressed his opinion to the jury that they might find 
the prisoner guilty under s. 325. Qceex-Empbess 
c. Jactjpiar . . I. L. R., 11 Calc., 85 

38. — ■ - Crimiual Proce- 

dure Code, 1S92, j. 259 — Jury wrongly treated as 
assessors by Judye — Unanimous opinion of jury 
treated as assessors accepted as formal verdict. — Jo 
aud N were tried by a Sessions Court on charges of 
daeoity and murder. The jury returned a verdict of 
guilty ou both charges. The Judge, coutrary to the 
provisions o£ s.269 of the Code of Criminal Procedure, 
treated the jury as assessors in respect of the charge 
of murder, and, convicting L aud X of daeoity, 
acquitted them of murder. Held that the incgulur 
procedure of the J udgo could not deprive the verdict 
of the jury of its proper legal effect. Qeebs- 
Smpbess e. Laksiiiiaxa I. L. R., 9 Mad., 42 

39. Criminal Proce- 

dure Code, s, 307 — Powers of High Court on re- 
ference under s. 307 — Criminal Procedure Code, 
ss. 41S, 423 ( d ). — Xo trial can be, legally speaking, 
concluded uutil judgment and sentence are passed, 
and the trial of a case referred "by a Sessions Judge 
to the High Court under s."307 of the Criminal Pro- 
cedure Code remains open for tho High Court to 

’conclude aud complete, cither by maintaining the 

von. v 


VERDICT OF JURY- continued. 

2. POWER TO INTERFERE WITH VERDICTS' 
— continued. 

verdict of the jury aud causing judgment of acquit- 
tal to be recorded or by setting aside the verdict of 
acquittal and causing conviction aud sentence to be 
entered against the accused. Tho provisions of s. 307. 
of the Criminal Procedure Code are uot in any way 
cat down by ss. -US and -123 ; aud the High Court has 
power under s. 307 to interfere with the verdict of 
the jury where the verdict is perverse or obtuse, and 
tho ends of justice require that such perverse fiuding 
I should be set right. The power of the High Court is 
j not limited to interference ou questions of law, i.e., 
j misdirection by the Judge, or misapprehension by the 
| jury of tho Judge’s directions on points of law. 
i QCEEX-EltPBESS C. McC VBtHY 
j [1. L. R., 9 AIL, 420 

j 40. Sessions Judge, 

1 Opinion of— Criminal Procedure Code, s. 307 — 
High Court, Power of. — In tho exercise of its powers 
under s. 307 of the Codo of Criminal Procedure, the 
nigh Court will form and act upon its own view' of ' 
what tho evidence in its judgment proves; but iu 
doing ' 60 the opinion of the Sessions Judge, no less 
than the verdict of the jury, is entitled to its proper 
weight. Reg. v. Khandcrav Bajirav, I. R„ 1 
Bom., 10 ; Queen v. Itakhan Kumar, 1 C. L. R„ 
275; The Empress v. Hhunum Razee, 1. X. R., 9 
Calc., 53; Quean-Empress v. Main a Jjayal, 1. L. 

' R., 10 Bom., 497 ; The Queen v. Ram Churn G-hose, 

! 20 TV- R., Cr., 33 ; The Queen v. Sham Bagdi, 13 
I B. L. R., Ap., 19 = 20 TV. R„ Cr„ 7S ; The Queen v. 

Hurro Hanjhee, 14 B. L. R„ Ap.,2: 21 IV. R., 
j Cr., 4 ; The Queen v. TVazir Jlundul, 25 TV. R.', 
Cr., 25 ; The Queen v. Robin Chunder Ba uerjee, 
10 B. L. R„ Ap„ 20 -• 20 TV. R., Cr., 70, referred to. 
Qcebx-Esibbess v. Itivabi Saho 

[I. L.R., 15 Calc., 269 

41. — Criminal Pro- 

cedure Code, ss. 307, 41S — Percersiti/ of verdict — 
Procedure tehen Sessions Judge disagrees with 
verdict — Misdirection. — A ’jury returned a verdict 
of guilty against the accused in a trial for daeoity. 
The _Sessions Judge accepted the verdict, although 
lie said ho did not agree with it aud had charged the 
jury for an acquittal ; ho observed that he could not 
refer tho verdict as perverse since there was evidence 
against tho accused which it was open to the jury to 
believe. The accused appealed to the High Court on 
tho ground ( inter alia ) that the Sessions Judge 
‘•'ought to have referred the ease to the High Court 
under the Criminal Procedure Code, s. 307.” Held 
that since there had been no misdirection by the 
Sessions Judge, and there was some evidence to sup- 
port the verdict, the High Court had no power to 
interfere, however absurd the verdict might be con- 
sidered. Qdeek-Eiipbbss r. CitrxxA Teyan 

jT. Ii.iR., 14 Mad., 36 

42. Criminal mis- 

appropriation - Charge of misappropriation of 
specific sums of money— Form of charge — Evidence 
of general deficiencu — Criminal breach of trust — 
Penal Code, s. 409 — Practice — Retc trial.— The 

13 Z 
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VERDICT OP JURY— continued. 

2. POWER TO INTERFERE WITH VERDICTS 

— continued. 

being against the' weight of evidence. Tho practice, 
therefore, of the latter Courts, although very properly 
regarded as a guide, cauuot bo resorted to as afford- 
ing a fixed rulo in tho eserciso of tho powers con- 
ferred on the High Court by s. 307. Where a pri- 
soner was charged with murder by administering 
dhaturu poison to the deceased, tho majority of the 
jury found him not guilty. After the delivery of the 
verdict, the Sessions Judge questioned the jury, who, 
in reply to specific questions on tiro points, stated 
through their foreman that tho majority had doubts 
(I) whether they censed had fetched dhatura from a 
certain field; (2) whether there was dhatura poUou 
in the stomach of the deceased ; (3) whether the 
death of the deceased was caused by dhatura poison . 
The Sessions Judge differed so completely with the 
jury ontheovideuce that ho submitted tbe ca30 tothe 
High Court under s. 307 of the Criminal Procedure 
Code. Per JAEDINK, J. — Tho verdict of acquittal 
should be upheld. It was not manifestly wrong nor 
absolutely unreasonable. It was a verdict that 
reasonable but cautious men might find. Tho Sessions 
Judge ought not to lrnvo put to the jury, after 
verdict delivered, tho questions which he did put as 
to their tindiugs on particular points. In so doing 
the Sessions Judge exceeded the limits of questioning 
defined in s. 303 of tho Criminal Procedure Coda. 
There was no incompleteness uor ambiguity in the 
verdict and no misconception of auy question of law. 
Per Candy, J.~ Admitting iu tbe present case that 
tbe Sessions Judge was wrong iu putting any 
questions to the jury after the verdict was delivered, 
disregarding the answers to tbe questions and dealing 
solely with tho evidence and probabilities, there 
Seemed to bo no reasonable doubt of tho guilt of the 
accused. Tho High Court, in the exercise of its 
powers under s. 307 of the Criminal Procedure Code, 
is hound to act upon its own view of tho evidence; 
On -a reference by a Sessions Judge, the whole case is 
opened up. When tho verdict of tho jury is erro- 
neous, the High Court must put it aside and exercise 
the functions of loth Judge and jury, giving due 
weight to the opinion of tho Judge as well as to the 
verdict of the jury. When a case like the preseut 
depends upon the inferences to he drawn from two or 
three facts, neither principle uor statute forbids tho 
sessions Judge from asking tho jury to state a plain 
concise findiug on those facts. U here the Judges of 
the High Court differed iu opiuiou iu a ca«c referred 
by a Sessions Judge to the High Court under s. S07 
of the Criminal Procedure Code, tho Court (Jardine 
and Candy, JJ .) directed that the caso should be 
laid before a third Judge of tbe High Court, being of 
opinion that tbe Criminal Procedure Code overrules 
the ,piovision3 of cl. 30 of the Letters Patent, IS65. 
Queen-Empress t. Dada Ana 

[L la R., 15 Bom., 452 

40, Criminal Proce- 

dure Code (Act X of 18S2J, s. 423 — Setting aside 
verdict of the jury — Power of Appellate Court to 
deal with the case.— If the verdict of the jury is set 
aside on any of the grounds mentioned in cl. (d) of 
TOO. Y 


VERDICT OE JURY — concluded, 

2. POWER TO INTERFERE WITH VERDICTS 
— concluded. 

s. 123 of tho Criminal Procedure Code (Act X of 
1 SS2), then. ..there is no restriction on the powers of 
tho Appellate Court to deal with a case of which it 
has completo seizin in any of the manners provided 
in that seetiin. The law nowhere lays down tliat 
when the verdict of the jury is set aside tho Court 
must necessarily direct a new trial. Wafadar Khan 
v, Queen-Empress, J. L. R., 21 Calc., 955, dissented 
from. The course adopted in Queen-Empress v. 
O' Kara, I. L. 11., 17 Calc. 642; Regina v. 
Xaoroji Radabhai, 9 Rom., 3. C., 359 ; and Queen- 
Empress v. Karibole Chunder Chose, I. L. R., 
1 Calc., 207, followed. Taju Pramanik r. Queen- 
EyrnESS . . . I. X,. R, 25 Calc., 711 


VESTED INTERESTS. 

Sec Cases endec Hindi; Law— Wide — 
Construction op 1Vill3— Vbstbd and 
Contingent Intebb3t3. 

See Succession Act, s. 98. 

[T. R. R., 4 Calc., 304 

See Cases under Wied— Construction. 


VESTING ORDER. 

See Cases under Insolvency— Crams 

OP ATTACHING CbEDITOHS AND OPFICIAL 

Assignee. 

See Insolvency — Property acquired 
after Vesting Obdbb. 

[I. L. R., 17 Mad., 21 
I. L. R„ 18 Mad., 24 
1. 1). R., 19 Bom., 232 
2 C. W. N., 372 

See Cases under Insolvent Acr, t s. 7. 

VICE- ADMIRALTY REGULATIONS OE 
18SR 

See Jurisdiction — Admiralty and 
Vice- Admiralty Jurisdiction. 

[I. L. R-, 17 Calc., 337 

See Letters Patent, High Court, 1865, 
cl. 15 . . I. L. R., 17 Calc., 60 

VICINAGE. 

See Cases undbr AIahqmbdan Law— Pre- 
emption— Kigut op Pre-emption — 
Co-sharers.; 


VILLAGE ACCOUNTANT. 

See Criminal Procedure Codes, s. 45 
(1872,3.90) . IL.E.,1 Mad.; 230 

13 z 3 
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VILLAGE CATTLE. 

Sll Pin OSAO*. Ruu TO 

(ILIL.2 Bom.. 110 

VILLAGE CHOWK1DAB. 


ta 1 U.LAGC CuO AcT 

u *> 

V ,BEMG aA CbOWKIDAHS ACT 
(BENGAJ ACT VJ 0p 1870 ^ 

Cxs* LI-.IL 22 Calc 6 SO 

A 

V 0»*l OJprtl 

JJ 3 k Co* t~ilo 3 


Order * 


mj fiat ly S.l i 
* x r Kt t o* A« tie 
Jur id rt a* of Where 
lia" ■oWerting m mber of pun lay t roa»t tnlcJ 
under the pro u on* of tb 1 L, tb *L dan Acl 
(Bengal act \ 1 f lb 0) tu fiu d by lb bnW 1 
i tviia.1 Od <r of •'crampon- u dc • b of tbt Act for 
hot ug (luobc cd 111 * enl * au 1 ul uJ auevam ut 
f oui th ILe* • nd r Hi \ l fiura the month of 
Bo.ull tliou Ji the Art »u not trodu ed uilo the 
» u bi too t ll the moo b of Kart 1 folio* u — 
1 1,IJ t fn ha op Lcn ui|*ia d by > Ma -nitrate 

unartb jro a ou* of an A 1 of tb B ncal Council 
t «u mposed u rtapert of m off uce »« defined 
1 y I 4, cl. (p) of the Cnn al l «*uure Code aud by 
utue or ft. 4 of 1km al Art \ of 18o7 the proruuu* 
cf ft*. G3 to 0 of th 1 ail Code and a. Cl of the 
Criminal l roc dure Lola were apph able to tbs fine 
the order of he hoh-di in <J OJicCr 


nature a judt al rtWr a 
revision by the 11 gli Cou 
M (11 there »u ur — 


a therefore lulled to 
The nlrtulaiW. 


w th fine under a b of Ike A t (Bengal Art Mot 
18 0) had beta committed aud (3 became the D a- 
trwt Magistrate only had the \ enter to impoae the 
nut. Quia Uniats* r Asawjjii Hcum Onosx 
[LEU. 23 Calc, 421 
aa.28 27 and 34. 

btt Petal C IE E 1&3. 

[LL.IL. 2b Calc. 374 
, . , . “• 48 84 Ckork d.r, ektint* 

«».! fxl l ««»r c /-P om, f<.Mtcto^-P 0 *„ of 
Coaac.. OU, to . /We Co I'cloS. order -Lod r 
**?„? L . n, f^ ' I of 1& 0 a Cell ctur can only 
W h“e s Athe amnida, wuhrn «hc« «tate the 

”‘U»n". iSmSbiS'fL.'**"’ M ““"“ 

[L L. B, 21 Calc., 623 
Jot ttto <riatra » *t 

J kom Ikt^otfUjl* iar fiJ a “■ *d*r m/A 

pduir .ojL.ht Where a 

Lon Li dan ^BuLan^t 8 L 1 * 0 *! rtred to him certain 
k*dKUl.d» U thesis Government 

Q ™ ** m iodar under Bengal A t 
u found that die Lad* » 


VIUTaGE CUOWKIDABS ACT 
(BENGAL ACT VI OF 1870 ) -o*cf«*A 
part of Lie LIT » palm and that the ramimlar h»d 
sublet the >* e loV. UT 1 * 0 !, —Jitld Ui»t the 

• as entitled to I'^^.oa. Lat Dot to lhas Joscujvi 
of the.lftjuL •'That the tenant »Uh ichoJt the lsnos 
nad been settled by the rawlndar »u t ' S ^ td *° 

retain actual jcioura cf the Lorn. That tie 
is_odar ten bound to pay U the tannaLr *» h 
rents for these lands as cTmpood d to the p»I«v-<a 
between the gross collections aud pat nl rent formerly 
payable by him. llAW Naasi* Mup«A* 
lloxrtx* Lal AHtsdal 4 C.W H, 814 

_ — ta. BS 81 — Dteuut* o r Corn* “ »•— 
r llaot ckoackoi trt—Cko*kuUn eieleae feais— 
C nln U— The words “final and cooclnsl « «*« “ 
s.Gl of Bengal Act VI of IS 0 murt be t*Ln to L used 
a tlieir ordinary and lit* ral senae Where, there rr 
a ceanmlsuoo has been appuuiled ubAt ft. £3 for t« 

1 nrpeae there in mantiODcd, ami sack eweasLamo 1-* 

I aaCCTtaincd aud dsUnmned that etrtasa Lous ar« 
cbowkidari chahran Lnds in the absence of Laud er t 
un-compl-auee hr tb« comtuisaioinT* w lit « ft* 

| wui of the Act. th.ir ihdaion s cuuclasire cod oc< 
a any en il an t of the fart that the lands an i -Lt 

they 1 are fouad tbnn to be. \onoiWA-0 1!«» 

I J “ *■ °' £u Calc, C32 

VILLAGE CHO WKIDABB ACT 
AMENDMENT A Cl' (BENGAL ACT 
I OF 1892). 

ee CoymiWJ-Coamuort toPe^ 8 
omemss ac.wN,e37 

VILLAGE COUBTS. 

A„ -mau. Cscte Corat Lorctst— 

» a 

s.. St.™ .» ii, us 


VILLAGE MONSIT 


LEB-20 Mad, * 
LEIL.2131^ 115 
a # mau. OW* 

Jcmiotciios-bAaiaAi. 45 

VILLAGE MCN Sir’S PEON ^ 

VILLAGE SOTAB (CASTENTEB). 

Heaewiasi OmcM AM , a3 
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VOLUNTARY ASSIGNMENT. ■ 

See Casks under Insolvency — VOLUN- 
TARY CONVEYANCES AND OTHER ASSIGN- 
MENTS by Debtor. 

VOLUNTARY CONVEYANCE. 

i See Contract Act, s. 25. 

[L L. R, 2 All., 891 

See Cases under Debtor and Creditor, 

See Casks under Insolvency — Volun- 
taby Conveyances and other Assign- 
ments by Debtor. 

See Insolvent Act, s. 20. 

[L L. R., 3 Calo., 434 

Subsequent sale for value— JnoW- 

a nee of gift or settlement voluntarily made — Stat. 27 
KHz., c. 4 . — Where a person who has made a volnn- 
tary gift or settlement of an estate sells the same to 
another for value, the convoy auce operates as a con- 
veyance of the estate which the settlor had before 
the voluntary settlement, the Stat. 27 EUz., c. 4, 
putting tho settlement out of the way, so that it 
shall not affect the conveyance which is made to 
the purchaser: words showing an intention on the 
part of tho person who made the voluntary gift to 
convey to the purchaser all the interest or estate that 
he had are suilicient to avoid such gift. Judah t>. 
Abdool Kubbbem . . .22 W. R., 80 

VOLUNTARY PAYMENT. 

' See Cases under Contract Act, ss. 69 
and 70. , 

See Contract Act, s. 72. 

[I. L. R, 7 Calc., 573 

✓ See Cases under Contribution, Suit tor 
—Voluntary Payments. 

See Money Had and Received. 

[8 B. L. R, 418 
TV. R., 1864, 205 
3 N. W., 162 
v 5 N. W., 1 

See Money Paid . . 7 N. "W., 154 

[10 "W. R, 400 

■ See Money Paid tor Benepit op Another. 
• [I. L. R., 21 Calc., 142 

L. R., 20 I. A., 100 

See Money Paid usder Process op De- 
cree . . L L. R„ 7 Mad., 586 

See Cases under Payment into Court. 
See Res Judicata— Adjudications. 

[13 B. L. R, 146 

See Cases under Sale tor Arrears op 
Rent— Dbposit to stay Sale. 

See Case3 under Sale por Arrears op 
Revenue— Detosit to stay Sale. 


VOLUNTARY PASMENT-con/snaed. 

See Sale in Execution op Decree— Set* 
ting aside Sale — Rights op Pur- 
chasers — Recovery op Purchase- 
money . . . 11B.X.R, 121 

[15 B. L. R, 208 

See Vendor and Purchaser— Purchase- 
money and other Payments by Pur- 
chaser . . 2 B. L. R„ A. C., 86 

[11 B. L. R., 121 
15 B. L. R„ 20S 
18 W. R, 503 
17 W. R, 480 
8 B. L. R,, Ap., 55 

' 1. Money paid, but not due, and 

paid under compulsion— Contract Act (IX of 
1S72J, ss. IS, 73. — In execution of a dteree, the 
plaintiff purchased certain property. Subsequently 
the defendant, in execution of another decree agaiust 
the' former owner of the property, proceeded to 
execute his decree against the same property. The 
plaintiff thereupon preferred a claim which was 
disallowed, as ho had not then obtained, and con- 
sequently could not produce, the sale-certificate. In 
order to prevent tho sale, he then paid the amount of 
the defendant’s decree into Court, and subsequently 
instituted a suit agaiust the defendant to recover tlie 
amount so paid into Court, to prevent the sale. The 
defendant contended that the amount was paid 
voluntarily and could not be recovered back. Held, 
following Mooli Chand v. Ram Kishen Sing, L.R., 
S I. A; 93 .- I. Xj, R„ 7 Calc., 64S, that it was not a 
voluntary payment; and that tho plaintiff was 
entitled to a decree. Fatima Khatoon Chowdrain 
v. Mahomed Jan Chotcdhrg, 12 Moore’s I. A„ 65 .- 
10 IF. R; -P. C„ 29, refined to. Asilnm v. Ram 
Froshad Hass, 1 Shone, 25, doubted. Jugdeo 
Babain Singh v. Raja Singh 

[I. L. R, 15 Calc., 656 

2. Money paid under protest — 

Right of suit — Contract of indemnity — Contract 
Act, ss. 124, 141, 142. — The Thator of Dimdi 
possesses several talukhdarl villages iu the Ahmedabad 
District, for which ho pays a lump juimnato Govern- 
ment. Ono of these villages was Akru. Disputes 
arose between the Tliakor and tho grassias of Akru 
as to the ownership of the village. Tho Tliakor filed 
a suit against the grassias, which was ultimately 
compromised, and a consent-decree was passed in 
1883. providing (inter alia) that the Thakor should 
assign to the grassias a moiety of the village ; that 
the grassias should hold the same free from all 
liability to pay tho jumnia, and that the Thakor should 
alone bo responsible for all Government demands. 
In accordance with this decree, a moiety of the 
village was made over to the grassias. The Collector 
demanded jummobaudi for this moiety. Tho Thakor 
intervened, and objected to thedemand, on the ground 
that ho paid a lump jumma for the whole of his talukh - 
including tho moiety of the village assigned to the 
grassias. Government, however, passed a resolution 
declaring that half of the villago belonged to tho 
grassias; that from them the - Government had a 
right to levy the jnmma; that the Thakor might, if 1m 
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VOLtfNTAIlY PAYMENT— »e*i “'•* 

,^ T tv. MtDf oa Whalf of tke graiia. end 
#T l*Z “Ltd. nu& t wocU ^ wwitdljf 
l^tLt «a Ml. of ** grW ^ 

ss* r*.- ss» “. “ -* 

grawiia far t t ^ e j^jnnsU he bad 

S^Afer a d tUnlM» l ^‘ 

swsaaarSs a «:££ 

£’£asrgi~'&£s& 

Gortruincnt in mptct cl u) *“j,„,ub( tad 
th* Court being of o)en>cu tUt Wf g, , „ r 
wade to Go " n “°* “JUTuo Intrmt » atiir » 
rcdooUry andjtj$ >Un of lb* « v HtU 
0“ P»**2Ji d«j Km of the lew r Court Gat lb* 
re, *5Jfw 1 A. L nil lb* eonacot-drcrtr tbr Thai r 
[iii in the rrlat.cn of an u»ait. lo tbr Ctawua fiom 
tU eiaclion* of Got tlbmjiI dm*. Th* payment* 
>f inmin* hr made t> Kent of lb* ffwai *»r» 
tin rtf ore cot cl ant*? y but toad* «u ler pit tert, and 
u ,uch w r* ivoo rail* t y nl JiiTittuojl 

liUlIXun r str*CTi*T or Tit* Ft* 1*IU 

IL U IE. U Bom- 290 
3. Money p*ld for benefit of 

another — CnUrael trt (JX »/ JS“2J i* 69aoJ 
m 0 — Ho-} f.a i to pntt<i property fro* ttlt «» 
ntnl a tf dtertt for amort J era/.— Certain 
iminov able property waiinhrntrdby S lb* molhir of 
tbeplantiS from Inr hutaod. andtunn B hertenur* 
of l ihe ml -nated it by deed of tale to the ihirn 
(Unt*. 5 died a Apr 1 l&'bj and the eitat* Ibctt 


VOLUNTARY rAYMEST-'-'' 1 ^ 

ssfSSSSSSSn^fe 

! iT£S&" *-^*2 

> March ISrt Ur* pWtSapi b«J f * « 
deerre and claimed tb« Ur,rt an-««4 M ri**»** 
Ibt *ma IrT amount w-a» w* l>tU ■ 'J-'" 11 * ^ 

period. lie SaUwiW. JoV alW ***** 

I UT. <UU. Tb. defendant ■rf« J< 1 
Ccort. and on tb. JUt V^.lrr lW ^ 
1 i f lb* Suhnr Jinat. Jodg* *U «»«* *• “ 3 

■ at datcUd »* to tb* rocdacl of tb* “ w 

matOrr Oa tb* Slat Anpnit 18^2 tbe 
JuJ.t UU that lb* j UinolT hi-i t-HO S'i.l J or 
, rooduct, .Ld toaltb* J«n« Ud l*n fol 7 

Tbe vlatatifi aiptal"! flora tbu order to tb* U-t 
\ Cmrt MiloatLidtb I^aary lSJt to* 

( (ban utrd, and U yn rrrrd aa a J«1 * ^ 

tnCoonctL la tT. nw*nUm*oa lb* 

1 tb* plaint 3 1-Jul pa.l a WlMna* ( 

t«t lb* patoi tala lb from «d* 
to lb* landlord. Io a »ad Uwubt to » ^ 

tb. difiadant lb* amounl ■> J^U v; ,t, 

layout «u not a Iolanta. J P*J ^ ^ 

plioUT waa iM rraUd U lU W™* • ”*£» 
and tbmforo be ~ .aGUcd to mvstt It 


~.,v.-rv. .,jq tb* plaintiff an only JaagbUr (lb .« 
bcuj Lo male u>ur) la IV.) tb* property in 




. of the d fmdanU ata, a» turn >a • va a 

priMD a bo »u Ik* landlord, ordered to be *obl 
togrtbir ■ tb ixbrr [/npcttir* of tb* d frndanla frr 
anvar* of rvot, do* mike If tin* of S and to 
prerrct tb* ulr tb* plaint if pa d lb* amount of tl. 
datitr la a an t for |«mi*uoo of lb* pec pert y amt 
for a nfnnd of tb* iam paid by lb* {UmUff to flop 
the ia!e tb* UefeodaoU claimed an aUolst* Interru 
in th* property bat the Court* Ulow found that tb* 
al onti on i by 3 to lb* difuidaiiU wrra not m>.ta for 
legal neemity and ».r» tbenlore Intalid. Slid 
that tb* payment mad* by tb* plaint if waa not a 
voluntary payment, but a at oa* which tha waa 
entitled to nco tr from tb* defendant*. It hem. a 
qneaurn a tb* time whether tbe property btionetd 
to th* plain US or to tb* defendant*, the raraunt 
‘f* W “ “* “ "bbuk th* plaintiff waa 
cotewrttd •nScieutly to br ng Ihcraae within a. 63 of 
~® tomtMrt Act. S."0 iu alto applicable, u the 
SJTulif*!?’* 4 ll “ J fmau > u from liability to 
** tZSF'l “* m * de loe ^ ^Iradanta. and 

bent^of 1 ^ 1 th< defendant* enjoyed tb* 
„ a? ’ n ‘* P™' fd<* laid down 

m in* ra*H tl XM, Ci**d V SoaJs aiea tal I 

C ‘ lc -,^ V- B, 87 X.93 Smdi v 

fi.i.u Bu , i.ik’s.l;;."- B ““ 

^ P. L. H, 22 Calc, 28 


»i»»m tiiirt t 1U **«»* ’.‘‘iLfiS CAlo.SO 5 
1U 3C.W 

6. Payoient *»/• 

a palni taluib durUJff Iho prQd»°fy 

appeal for aetUcg wldo Uu » Pj*« { ^„af 

l mom imittttltl •• lit NJ«ld»/U' r* 

-Talol Aryalaf »»• ( FW rfl Si»J »• tlj3 hb 

meat of rent ma-o by tb. P°f™*T ?* * ^tbiv=sb‘ 
after tb* dee uoa of tb. firrt a«d« tl 

by tb* defaulUrg patnidar. “ ,* ,/V^Ta^ waa 

tb* palal win. by which it ^d tW 
laTihd. and dar.sf tb* pendenry hst 

ferrrd. not b. th. pbdnUS bad 

by tb* lamiadar at wbca. “^VrfJ^ra i»f 
been IrongU about. U «* » ^“^Xtated m thr 
much a* U (th. plaint «fl) b la of m t» 
raiment if lb. moor j wtfhla lie »<*«"* , 

SJ5JBS»n* -SsJt* 
sfSffisiM S s-Ssnais j; ”“ 

gulatioa VIII of 181A B*W***S| ' C *la, 838 

• 'iiri Hilt “vAS . *• **■ _ f „ r jent 

a — Payment rtnt- 

by purcbatBr at Bale for «rr 70 — 6**t 

cZ.S.0 -w f 

Uw tbo fir.t rbarg* on » m lb* 
purchaaca a* Min* »taay betab" 10 
abjure of anjlbin^todenoU tbe contrary . w 
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VOLUNTARY PAYMENT— cone htded. 

purchase it, charged with the rent which is due in 
respect of it at the time of its purchase, and there 
being no privity between him and the judgment- 
debtor, ho cannot recover from the latter the money 
which he is obliged to pay for the rent so dne at the 
time of the purchase. So where a plaintiff, in exe- 
cution of a mortgage-decree, purchased the tenure 
mortgaged, and then paid the money duo under a 
decree obtained by the landlord against the tenure- 
holder for arrears of rent for the period anterior to j 
the confirmation of sale , — Held that the plaintiff was 
not entitled to recover the money paid by him for 
satisfying the rent decree. Moharaneb Dasya v. 
Harendba Lae Roy . , 1 C. W. N., 458 

VOLUNTARY SETTLEMENT. 

See Oxu s op Proop — Decrees and Deeds, 
StnT3 to enforce or set aside 

[L L, R„ 15 Bom., 549 

Breach, of Covenants in — 

See Ravages — Setts pos Damages — 
Breach op Contract. 

[T. L. R., 2 Bom., 273 


VOLUNTEERS. 

See Army Act, s. 10. 

[I. L. R., 22 AIL, 323 


WAGES — concluded. 

— — Suit for — 

i See Smart, Cause’. Court, Mopussn. — 
J crisdiction— Wages. 

[8 B. L. R, Ap., 91 
See Share Cause Court, Rangoon. 

[I. L. R., 10 Calc., 878 

WAGING WAR. 

See J UBISDICTION op Criminal Couet — 
Oppexces committed oxry tap.try is 
oxe District — Abetment op Waging 
War . . 9 B. L. R., Ap., 38 

See Sentence— Transportation. 

[3 W. R., Cr., 18 

WAGING WAR AGAINST THE QUEEN. 

> Conspiracy to wage war — Trea- 

son — Jlisprison oj treason — Limitation of period 
for prosecution — Penal Code, s. 121 — 7 Will. Ill, 
e. 3, ?. 5 . — The offence of engaging in a conspiracy to 
wago war, and that of abetting the waging of war, 
against the Queen, under s. 121 of the Penal Code, 
are offences under the Penal Code only, and are not 
treason or misprison of treason ; ‘and therefore the 
provisions of tho Stat. 7 Will. Ill, c. 3. s. 3, 
as to placing a limitation on the period for prosecu- 
tion are not applicable. Queen v . Amiruddin 

[7 B. L. R„ 63: 15 W. R,, Cr., 25 


VOTERS, LIST OR — 

See Caecutta Municipal Consolidation 
Act, s. 31 . I. L. R., 22 Calc., 717 


w 


WAGERING CONTRACT. 

See Cases under Contract — Wagering 
Contracts. 

, See Evidence— Faroe Evidence— Vary- 
ing. 4>R Contradicting Written Ix- 
ruments'* -.. L L. R., 8 Calc., 791 
[L ±i. R., 12 Bom., 585 
I. L. R., 17 Mad., 480 


fee Attachment — Subjects op Attach- 
ment — Wages . 1 B. L. R., S. N.» 15 
[I. L. R, 5 Bom., 132 

See Cases under Master and Servant. 

_ of labourers. 


WAIVER. 

See Cases under Acquiescence. 

See Arbitration — Awards — Varxdity 
op Awards and Gbound por Setting 
them aside L L. R, 21 Calc., 590 
See Cases under Bond. 

See Estopper— Estopper by Conduct. 

7 Mad,, 283 
[8 Mad., 14 
L L. R., 18 Calc., 341 
I. L. R., 15 Mad., 82 
I. L. R., 14 Bom., 558 
See Foreign Court, Judgment op. 

[Ll.E,3 Mad., 400, 407 
I. L. R., 15 Mad., 82 
See Guardian — Duties and Powers op 
Guardians . I1.E, 18 Calc., 89 
[L. R., 17 1. A., 80 
See Insurance — Life Insurance. 

[L L. R., 23 Calc., 320 
See Cases under Limitation Act, 1B77, 
* ART. 75. 

See Cases under Limitation ’Act, 1877, 
art. 179— Order por Payment at ste- 
cisied dates. 

See Maeabab Law— Mortgage. 

[L L. K., 13 Math, 490 
L L. R., 15 MscL, 480 
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WAIVEE— rcni aaed 

by accuiod 

Stt Cxiidu rsocnimtci. 

[ILK. 3 Cale^ 23 
L L IL, 0 Calc., 83 
S • JrsjsuicTio* o» Cnum Com-' 

LrsortA* IiBirna “twrni 

[LUH-ia Bora ,601 


WArvEn-o«/r»M^ 

appeal* tolbt Uigb Court *ad re-opcr* t jt » Uni civ* 
U< murt irasinM ui lit ma i fir-al! T iinrw »t 1 J 
tl»* Coart brio* la arronlancr with ti* ititrs-t-Kj 

of ti>« in„h Court fa tu »n*»i, o c»o* n»t »m 

r CuowBaat Jcihajo* Bcujce 

p C. L. IL, H* 

3 _ _____ J VxHiraril 0 J 

otieef on—£a tiny ww otjcet on toUtjnnt J — 
U litre partita bxr Ufore It* Deputy Coirrc'a’ 
• IbdravHthrir objrrtwa* to aa Ameca i rrj crt —* 
lo*ef Appellate Coart ahniU w* aliew lb* mara.- 
j,rti co» to b* r«r iwd b»f r. it. lUrroosmr P'S 
ao»ir Gtt.C»t»»lJlcwn i0 ^^ 29r 


— of condition In loaao. 
c f * T Ami osd a*d Txsatt— l osmzrss 
— llKiAcnof Comiiios*. 

[LL. R., 30 Bom-,430 
. — cf covenant foe title 

Set \tmi ATD l*CB£TJAAl«— PBUrM 

of COTMAST L la IL, IS Mad_ 60 
Ert > sjrooa ud rnrmin-l mui 
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| a jnd_mrnl debtor *ip**ri and eocttaU tu« 

lr,U(T * » J.H to rural* till Jrr - it h* ran** * «t 
that no rotlrc «» «ntJ at required by la«rt»*-“» 
tin,l tdly v urrd tb* objection. l «uo Cnc«« 

Bt*iw*s *. Phafiio JIotxs Cao*aB*Aur 

,, J ru W 

VtZtro JCtlon. 1 

CTDia Aittiajit* Corar— f»». 1 6. H o rtr If 1‘*" 
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of Irregularity 
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abt lt> ) Joiri Dtcxin J irr l>« 
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2 ictlon. 
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— M UlS IT HAT BB BAISED. 

[L Ik IL, 13 JdacL, 273 
iwcnor or Citu. Com 
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PoxuoitAi' 


ACiOOLt of IWB* profit • decreed »f»«d b a d 
teak* gad bra tlaiai »heo cal d ejwn by »" *■ 
rxrvutaaa *b« drerr* laillo* to ikl te» b* ,0 * < * 
rrterdy \c»o Coohai CuAnxaJlx ' r E *' a '“5? 

CaATTnxiB 15 w a. 28d 
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«-ifr«w*d —lit d that tb» deftn-iJ «* 
ring: takrn an obieotioo to tb* «»it oa tb* P 1 ^ ° 
-I *“ of lb* p. 


eppotaco but\ rp<iliC 

from tb» u giJ 11 00 mmti, mabaj th e ,-y 
*t toted pltic tb* miwadtnt*. Bsra 

CamcoEB Lot i.tt “ntiOOBDixs 12 W n _ S7 

2. *~~Z — ■dpf«al~S toil 

6 / ey«f ro» to proctf* »J* taken a accordant* 

mt\ apptal to JTg“\ — Where a party 

dutaltafi ed * tb tb* dc^ ulc o of the lower Cotjt 


'defa’ull?? 1 * 
Lal Uarxsi 


, of the mbonty of lL* juaintills, tbilrt j - 

Is'T LB si u™ - JnRbarpadtotbaUghl.wrt.vtrej'rfdsidl, 
41 io» | ‘ i*., .^.rrtoAod. UtTI Tah B«m r 

*. oo» * 

See Lakd Ac<ir sri o V \c , 

EL I*- 17 

ire LtuiTiiioi— Q cxstjox of Lihjta 
TI0X llkR. 19 Mad_ 410 

S t Bxnny — cbocxp fob Bxyixw 

EL Ik B, la Bom^233 
tt KTTKr StATnitJT 

EL I* B, 22 Calc., 2C8 
‘ .2575 . by conduct— 


L IkIL.13 C»lc.. 1 Si# 
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majority— Ctt I Tract Jure C*. 1 * 

8u t by tb* adrptir* dAafbUr oft* m 

" nnol ore ide 


ora»n, to cooiih I t be Jr - nooiu» 

to permit the performance of a certala jb» 

i nr to tier rotrnng eta tba Jo lira and . 
attached to lb* olfiee of b*r aJoptir* motv* _ \ 
plaintiff *aa J “ y ar» old at the t m* tb» * 

■ nutated, and ah* did not aa* hr a nert frvj* 
I*o objection rraa UVen by lb* defendant* <» 
pound that the plaintiff mold not *n# w tbwt^jd 
friend, natd tL* case came befcv* tb* Conrt 
appeal at rrbicb time tb* plaintiff t*d ^fi.S 
majority Held that, letlng cocbj«t»n « # j^J 
to the suit on th* ground that the plain •aired. 
bar* sued by a next fnrad until * 
attained her majority tba im~pal*r jfai, 1-7 
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"WAIVER — continued . 

8. Effect of waiver— Landlord 

and tenant — 7 Fatter of right of forfeiture for non - 
payment of rent. — A landlord who has waived his 
right to sue for the cancehnent of a lease ou the 
raiyat’s failure to pay six successive instalments is 
not barred by limitation from suing for cancelment ou 
further breaches of the covenant. Duiii Chand 
v. Meheb Chand Sahoo . - 8W. R., 138 

9. ~ — Waiver oj vendor 

i binding on purchaser — Sale for arrears of rent . — 
The Government, as auction-purchaser of the zaniin- 
dari right of a pergunnah, having waived all right to 
cancel the tenures of the talukhdars, aud having 
admitted them to settlement and otherwise recognized 
their rights, it was held that the defendant, a pur- 
chaser, could not put in force'against the talukhdars 
any rights which his vendor had waived. Ounoy 
Catrnic Ror r. Asanooelah 

[2W.E„ ActX, 81 

10. Waiver of rights under 

mortgage — Resumption by Government of mort- 
payed land under Land Acquisition Act, and re-sale 
to mortyayor — Omission of mortgagee to claim 
compensation.— Government having under the Laud 
Acquisition Act taken possession of portion of certain 
laud which had been mortgaged by the owner subse- 
quently, while the mortgage was still in force, re-sold 
the portion taken, to the mortgagor, who sold it to a 
third persou bond fide for ralue. In a suit by the 
mortgagee (who had taken no steps to obtain any 
portion of the money paid by the Government for the 
laud) praying for the sale under the mortgage of the 
laud resumed by Government, — Held that the plaintiff 
as mortgagee had waived his rights under the mort- 
gage, aud that the purchaser from the mortgagor had 
acquired a title free from the plaintiff’s incumbrance. 
Queers — Whether the mortgage claim might not, but 
for the waiver, Lave re-attached, ou the lauds resumed 
by tbe Government again coming into the possession 
of the mortgagor. Ram Awtae Singh e. Tdlsi 
Ram 5C.1. R., 227 

11. — Waiver of grounds of 

enhancement — Reliance on one ground only — 
R resumption. — Iu a suit for enhancement of rent upon 
different grouuds, the fact that at the hearing the 
plaintiff relies on one of the grounds only, and that iu 
the judgment of the first Court the whole case was 
rested ou that ground only, is not a safe warrant for 
the inference that the other grounds were waived. 
Ronojiaeee CnuitN JIstee v. Suonoor Hootait 

[14 W. R., 60 

12. Objection as to 

absence of demand for enhanced rent — Objection as 
to leant of parties — Objection taken for first time 
on appeal. — Where iu a suit for rent at an enhanced 
rate no objection as to the absence of legal demand for 
enhauced rent 'was taken, — Held that the suit was 
properly tried by the Court of first instance on the 
merits. The lower Appellate Court having dismissed 
the suit ou tho ground that the inaiudar was not a 
party to the suit, a point ou whichnoissue was raised, 
although it had been taken iu the written statement 
and which was not made a ground of appeal. Held 
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that the point must he considered to have been aban- 
doned at the trial ; it was therefore not open to the 
lower Appellate Court to dismiss the suit on that 
ground. Govucdeav Kbishnat Raibagkau v. Baev 
bin Monapa - . I. E. R., 16 Bom., 586 

13. ■ Waiver of right to execute 

decree— Agreement to give time to debtoi — New 
contract. — flic granting of a judgment-debtor the 
indulgence of a temporary stay of tho warrant of 
execution issued to enforce the decree does not pre- 
judice the judgment-creditor’s right to execution at a 
subsequent time. Bctchenner v. P.aytjdu 

[5 Mad., 285- 

14. — Waiver where 

decree-holder was allowed to perform act under 
decree in case judgment-debtor failed to do so . — 
H C obtained a decree against G R for the recon- 
struction in the family house, within one month, of 
a veraudah which had been improperly pulled down 
by the latter ; on failure of G R to rebuild it in the 
specified time, the decree-holder was to be allowed to 
rebuild it himself at the costof G R. Abouta mouth 
after the reconstruction was begun, but after the 
lapse of the month allowed to tho judgment-debtor, 
H C applied for an injunction to stop the work as not 
being according to the decree, and for permission to- 
rebuild it himself. Held, notwithstanding G R had 
made alterations and contravened the decretal order, 
the judgment-creditors’ conduct in looking on without 
remonstrance for nearly a month while the judgment- 
debtor incurred considerable expense amounted to a 
waiver of his right to take matters into his own hands. 
Gopbe Kishen Gossain r. Hem Chdndbb Gossain 

[16 W.R., 38- 

15. Waver of right to interest 

on arrears of rent — Receipt of arrears of rent for 
long time without interest.— Tip the terns of ababu- 
liat, rent not paid when due was to bear interest. 
The zumindar received rent for a period of ten years 
without making any demand of interest iu respect of 
arrears, and without claiming to apply any portion 
of the payments towards the discharge of interest. 
Having subsequently brought a suit for interest, tho 
Courts below were of opinion that the zavnmdar had 
waived his claim to interest aud dismissed his suit. 
Held that there were facts justifying such au infer- 
ence, and that their finding could not be reviewed iu 
special appeal. Dindoyal -Poiiaaianick t. Pban 
If is hen Patti, Chotvbhey 

[Marsh., 394: W. R,, P. B„ 117: 2 Hay, 423- 

16. Omission to enforce 

interest under kaltdiat — Variation in contract. 
—In order to establish variation in a written contract, 
it must be distinctly pleaded and proved when aud how 
tho variation teqk place, the mere fact of a ka’ouliat 
not having been enforced iu the most stringent man- 
ner does not take away from tbe fpssor tbe right to en- 
force it. PEAEEE HIOHtTN VOOKEBJEE V. BSOJO- 

Hohttn Bose . . . . 21 W. R., 36 

PEABeb Hohun MooeebJeb r. Beojo Mohun 
B03B 22 W. B-, 423- 

17. — Omission to 

claim interest — Pleading. — Both parties stipulated 
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for payment of rent on certain dales, sm l, if cot so 
pud, of ft certain rate of interest until pud. The 
rent not having been paid ftt the boat agreed ou, — 
Jleld th»t the Icndlord i omisuou to claim Interest, 
instalraei t by instalment for the frnclio si tune thftt 
the tec TO urt paid »{trr it became dne dal not 
jnstif v the | left that tlie ln.ercst stipulated for was not 
due or nrrtnl ihe belief ibat the plaintiff 1 ad waived 
hi* chum to interest IlCTiT hi>T Boss » Gtr>o« 
cars lira was 

[WH,FB,13 1 Ind. Jar , O B„ 8 

Marsh, 40 
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- Waiver of objection to *f 


vice of notice of enhancement Oi 
appeal from decision find my no! c. properly 
— Quell* in oj lan andfact — Plaintiff sued to r rover 
rent* at enhanced rs.Ua after notice and tot s *1 cree 
Defendant* appealtd on the tnmta, Ur lly accept ng 
the finding of the lower Court that not <■ h»d been 
dnly served. On appeal the *»n>ic.rd nate Jnd/e of 
hi* own motion tool p the (nest on of at re derided 
that t liad ret leen dulv nr rd an 1 ret ereed the 
decree of the lower Court Jleld lliat the ■'oboe li late 
Judge was wrong for ate ng that the defendant* had 
not appeal -d from the fi d J of the firet Court 
whieh declared that there had been goal service 
'e m n** 1 f * rly h * rt^nmed that thej had due notice 
of the la m to enhance until evidence suflicicnt 
to rebut that preaumptiou ibtrald be shown. la 
objection that notice of enhancement ham not been 
I ropetljr served is n> t an objection purely of law but 
a miiof objection of law and fact which may be 
impl tdly >i red by ihe conduct tof the parties. 
Citnder ilo.ee Doiiet » Churouee dine La lory 
e if R 2 , cited and distinguished- ‘-Hcsmr Bnoo- 
arv r Mronow Monrv CstmontiHiu 

tBC L. 11,297 
t “ — ■ Agreement come to under 

mistaken belief - Agreement to accept proven 
n .at . fact on of claim to mai.tenance-ilnlnal 
p H , " \^ Kl , "f—S • 1 h sow for partition — 
Z>i,«f« , eii»e,t 0 f claim -The pi. . ha a father a 
member of an nndmded llindu fam It spied aa 
agreement by which he speed to accept a proruion 
rnaatu faction of bis cla m for maintenance. The 
agreement was signed by rearoo of a mistaken belief 
^ «* plain tiff’s father and the o her 
b * tamjlj tlul there exuted an etUl> 
rendered the 
n,U ,a ■ nut by the ptamt if 
hon tW ‘th.“ ° f U> * f Vl lly laM * to parti 

Ctitt! v * gr T n * nt ^ to *nder* 

CT SSSJ ** ™ to Ibe pu nliff mam. 
nshl of t if. *1 " ^ or 't ’mold not hare prejudiced the 
Ofuu arwrti*'** father if he had chowa to insist 
“ n * s oo»«iJuna Tiiatsb r Sot si 

20.- • 5 Mad., 437 

- Jfrtiasst to 


fo'rfnUAo- H proper*., for ma .Una, 
to reeorer a *£*7?''*? — 1“ » suit 

-££fS3.*yrsarj3 


WAIVER — conhnned 

with other members of the family the b> cf tbit by 
raUhlisbed family usage the property was Impart, If 
an 1 jiaasnl at each succession to the eldest cf the co- 
heirs according to U e ordinary law. the other eo-bfjs 
being entitled only to a portion Jcr mamteea re 
bndiT that belief the pUmtlll accepted the aditaii-c* 
made to him in J850 by the then cldc*, eo-hnref* 
smaller portion of the property thin he swu.a tr 
entitled to on a part tioa as a ruHcicnt pronamt fer 
hia maintenance The plaintiff’s younger brother 
inaUtnted a suit in IS61 and saeeeeiled W 
the alleged custom, and obtaiw'l a Were* for h-sfcJ 
share. Held (rerenmg the decisloq of the Ur 1 
J udgr) that the plaintiff was entitled to the tJ t 
asked for, it not appearing from the anaagemes* ol 
18M that the parties intended the allcUuei t to Ic Ji 
■atisfactioa and d^charg* of terry ri>,bt of the pjm- 
tiff as a coparcener 30EB1«* TlU-sI r A as* »/-} 
I arvwoi, l*tiL*r 5 Mad, 44 * 

2L Waiver by rmunciatlon at 

rights— ffcswaciofiow ofnjkl. — Latetfra eef— 
rntilepe. of ejice —It It cot U«r that ererj 
may ho renounced. The general rule u power 
renunciation hot there are two < U4rl *“ , 

exceptions. Tbcrec*nbenomiuuciajiJiofnfth-»“ 
eooa-Njurot ibstruction of relative duties preset 
by an abaolnte law , me at thing* uihcrcnt m man 
man A man may rcnoancc * cement* r V“» 
one mulbng from a natural «mdu*m ^““fT . 
karnavan cannot part, by eoutraet, no Ml* 1 
to resume them with the pruihge* and dutie* •* 
attach to hi* pcaition a* a karnaran Caxsrxt 
efsoa Govixccs Vats r ItxtLi 

Arena r Armruu Kvasatb* Tnm f ' *“ 
xa*w*y AS Musorrn. Arrrs. e \ *«gj“ 4W 

22. Effect of algnlngdocuaerit 

la which there Is nn omlsaloa— .. 

tcajii-nl-mrt of ■■ ltrttl •» yrnpeWy-- , 
intetllcnenl proterlma. —The mere signa*^** 1 / 
agent cf a wajih-ul ura from which the 
Important interest in property was oru tteibea 3 s . 
eonitrned aa a waiter of each right or 
let* can the imperfection or inaccuracy 
proceedings operate to cxtingaiah or disalHw 
rights, lumcnit^ 1873, 33 

23. Effect of acceptance of 

gage-money on right of purchase 
mfancmr of prelate ly “Tthat ff 

land to J? the mortgage uutrnment pro' ^ 
should be entitled to purchase tbe Uad 'f i * . 

redeemed by 12th JtJy 1813. In * '**!!&. 

money Held that this wae a w “ T “,_,» Ti ra*rt 
right to purchase. \ xsxar *CBsai e 

24. He final to receive 

kind — Effect of ref mat o» fifM l» when* 

A refusal by a landlord to accept rent iu ‘ 
la tendered, on the ground that heU»»»Sf ‘ . t h# 
T^l. , , ™..r ofhl. ngll to nt b» 
dianusaalof hu su t for a money rent) for 
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•o£ the rent in kind. - Haxain Gees r. Goto Stotts 
Dosa .■ . . 23 "W. R., 388 

25. "Withdrawal of objection 

to sale in. execution of decree— Effect of, on 
subsequent right to sue to set it aside. — The plaintiff 
purchased certain property from the first and second 
•defendants. The property was subsequently put up 
for sale by order of the Civil Court in execution of a 
decree against the first and second defendants, and 
was purchased by the third defendant. When the 
property was about to be sold under the decree, the 
plaintiff presented to the Court a petition objecting to 
the sale, but his vakil withdrew the petition with his 
consent before the sale. In a suit by the plaintiff for 
the recovery of the land, — Held that the plaintiff was 
not precluded from recovering the laud by reason of 
his having withdrawn the petition, as ho could not 
thereby be considered to have waived his right to sue. 
'KtniAUASAUY Reddi c. Paxsa Soona Moohoogaiu'a 
Chetts .... .7 Mad., 359 

26. Relinquishment by Hindu 

widow — Relinquishment of title to properly by 
widow — Petition. — A mere petition by a widow to 
the effect that she has relinquished her title in certain 
property in favour of parties suing tho lessees of the 
property for possession is not a legal relinquishment 
of her share therein. OoMA Chtox Ivoosnoo t\ 
Bnoomra iloHtJX Pai . . 10 W. R., 98 

27. Agent’s right to execute 

decree obtained by him as agent —Civil Pro- 
cedure Code, 18 S2, s. 37 —Recognised agent — Exe- 
cution of decree. — P filed a suit iu the second class 
■Subordinate Judge’s Court at Mahad. As P resided 
at Tbaua, outside tho jurisdiction of the Court of 
Mahad, she authorized her agent, under a general 
power-of-attorney, to conduct the suit on her behalf. 
The agent carried on the litigation up to tho final 
decree passed by the High Court on appeal in P’s 
favour. The agent then sought to execute tho 
•decree. The Court of Mahad passed an order upon 
his darkhast granting only partial execution. Against 
.this order the agent filed an appeal in the District 
Court at Thana. Then, for the first time, the judg- 
ment-debtors challenged tho agent’s right to repre- 
sent P who was residing within tho District Court’s 
jurisdiction. This objection prevailed, and tho 
-appeal was dismissed. Held that the agent could 
not be prevented from executing the decree which ho 
•had obtained as agent. Ho objection bad been taken 
to tbe agent’s right to represent P at any stage of 
the litigation prior to the final decree. That objec- 
tion must therefore bo deemed to have been virtually 
•waived, aud could not be raised after the defendants 
had had their chance of success in the litigation. 
Pabvatiuai r. VrxATBS Pasbtoaxo 

CL L. R., 12 Bom., 68 

28. — 1 Remission of part perform- 

ance of contract — Sum accepted on account of 
interest.— A hypothecation-bond provided for pay- 
ment of interest on the principal sum at the rate of 
9 per cent, and contained a further provision that, on 
-default being made in payment of interest accruing 
due, interest should bo paid from the date of tbe 
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bond at the rate of 15 per cent. Default was made 
when the first aud second payments of iutercst be- 
came due. After the second payment had become 
due, the creditor accepted payment on account of in- 
terest of a sum, a title more than the arrears calculated 
at 9 per cent. In a suit by the creditor, — Held tint 
the plaintiff had not waived any right under the 
bond by accepting the payment on account, of 
interest. Raxjappa v. Xanjappa 

[I. Xi. R., 12 Mad., 181 

29. Decree payable by instal- 

ments — Execution of decree — Default — Limita- 
tion. — A decree was made for payment of the decretal 
amount by monthly instalments running over a 
period of twelve years : and it was provided that on 
default the decree-holder might execute the decree 
ns a whole for the balance then due. In 18S3 a 
default was made, and iu 1S3-1 the decree-holder 
filed an application for exccntion in respect thereof, 
but did not proceed with it, and continued to receive 
the monthly instalments. In 1SS7 he made another 
application for executiou iu which he relied on the 
same default. Held that the default, If it ires cue, 
had been waived by the decree-holder, aud that such 
waiver was a good defence to the present application. 
Mumford v. Peal, 1. L. R., 2 All., S37, aud Asmut- 
ttllah Dalai V. Rally Churn Hitter, I. L. R., 7 
Calc., 56, distinguished. Broraic Lae r. RkkehAS 
DA3 . I. L. B„ 11 All., 482 

30. — — Decree payable 

by instalments, and in default l execution fur whole 
amount to issue — Default in payment of instal- 
ments — Waiver by plaintiff of right to execute 
decree — Receipt by plaintiff of overdue instalments. 

- By a consent decree passed in a mortgage suit 
the defendant was ordered to pay to tho plaintiff 
the sum of Rl.SOO by yearly instalments of R50 
payable on 30th April iu each year, ami iu case of 
default in payment of any instalment the plaintiff 
was to bo at liberty to execute the decree by sale of 
tbe mortgaged property. The defendants failed to 
pay tho first instalment, which fell due on tho 30th 
April 1 SSS, and the plaintiff applied for execution 
and obtained an order for the sale of the property. 
In order to prevent tho sale, the defendants, on the 
13th November 1SS8, paid R60 out of Court, and 
the application for executiou thereupon was allowed 
to drop. The defendants subsequently made the 
following payments, vis., 15,1 5 on tho 5th June 1889, 
B25 On the 12th June 1 889 , 1515 on tho 1st January 
1S90, and R50 in the Hazir’s office on the 2ud Juno 
1890, which was the day on which the Court opened 
after tho summer vacation, which had beguu on tho 
3_0th April 1890. On the Gth June 1S90. the plain- 
tiff again applied for execution of the decree, which, 
was granted by tho Subordinate Judge, On appeal 
the District Judge reversed tho order, holdiug that 
the plaintiff by accepting tho above payments had 
waived his right to execute the decree. On appeal 
to the High Court, — Held that the plaintiff was 
entitled to execution. The acceptance of the pay- 
ments did not prove a waiver. They were not 
accepted on account of the specific instalments in 
arrears, but on account of the whole decree; and 
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€T cn if they were talcn u payments of overdue 
lostalm nli, they roald not by thtmsclm prate * 
waiver Bsiaji Gssssn r Saxhakam ?i*iin 
Bi X J. L. R, 17 Bom-, 555 

3L Omission to take objection 

that pottahs and mnchaltas hsd not been 
exchanged before suit — Sn t to rtco er t»« 
iotnary due* payable on aCccmnt of o clattra*-- 

In a an t by the D atr ft Board n charge of a 
ebattrsm to reco trie rtain mm as Ihe arrears of 
vanoua mcra s, be g customary docs payable by the 
defendants for the ben fit of tbechattrara cm account 
of lands helJ by th m the defendants mud no 
object on oa lha ground that there had l>«n no 
exchange of juitatia and muchattai, bnt among 
other defen e» they rtl ed opon a plea of 1 m tv 
lion. Meld (1) that tha defendants should be con 
s drred to hare adm tted tic ty that the cicbanct 
of pottos and mncbalkaa has been i apensed w ih. 

\ EEEATATABA It D ITB1CT BOASD OB TAErORl 

[I. L. H. 10 Mad., 30o 

WAJIB-UL-URZ 

St Cou mom LLR. 15 AIL, 410 

In ekcb Cim Cash — Miicxia 
11 MO B DomitTTS- tv AJIB-CIetrEA. 

CL I, BL a AIL, 878 
LL IL IS AIL, 147 
«ee Madomxsax Liw — Pei tumor 
— Cibzrovii* LLh,» AIL, 613 
Stt M ah ox Idas Law— I'm umoj~ 
VisciiLAnors Casks. 

[LL.B,12 AIL, 234 
■Tee Mabomzdas Law— P as urnm- 

i SB EMPI OS AS TO PORTJOS Of PgO- 

MRTT X. X, IL, 10 AIL 

[I I# B* 11 AIL, 108 
LL.R. ai AIL. 110 
St Mahomzcas Law— Pss kmptios— 
K ant of fM rnnoj- C osbaexbs. 

(ILH,9 AIL, 480 
L L. IL, 10 AIL, 472 
See Minos IDAS Law— Pxe-smpiiqs— 
Riout or Pbe ixptiot— Waiteb o* 
Bight on EnrsAi to Pgbchasz. 

[LL.B. 11 AIL. 

Set Cash roil Pbe expiiot 
5,1 Waste Lasts L I* IL, 19 AIL, 173 
Testamentary bequest contained 

See Urdu Law — W at— CoBBrsrcno* 
of Wills — aesolcti ob 

m«D L. IL, 19 AIL, 18 

waop 

S e Act xx of 18S3, a 

L ^3.1*11*187 

See Cases nm Mas 3 Calc 324 

ESDOWXESt tXOAX LAW— 


WABHAh’T 

S/i lstoixtsr Act a. SO 

[L I* IL, 17 Calc* 20» 

— Arrest or search without— 

Sit Escape tbom CrsTonz 

[24 W JL.Cr.,45 
L L. IL, 10 Mad, 310 

Stt Opium Act a. i» . . 

p I* R., 21 Calc* 

Sec Pei tats Defence, Eianr oz 

[7 Bom, Cr 50 
L la IL, 19 Mad, 318 

■ Service of— 

Sit Pxxae Code, i ISC. 

[I. L. IL, 22 Calc. 5W 750 
1. 1* IL, 23 Calc. 800 
LL.B.,24 Calc* 320 

L ■Warrants made by Lieute- 

nant Governor of Bengal— Si*l of Cc*rt 
The Court w II c-reler ta eeal to be repressed oa »-J 
warrant made hr the anthontj of the L 
Gottmor of Bengal, eren if not actually tuned <£ 

turn. Asomuocs lInd.Jur*N 8*100 

2. Search warrant — Cr.« w 

Breeedere Cade Ml n 114, US-S'I*” •• "/ 
rorrant .— It t» essential to the legsl t» of aareren 

warrant, under I 111 of the Code of Cnuunaj Pc’* 
eedure that tne production o! »o*e aprewd and 
part cnlar thing is desired that the Magistrate von* 
shall determine that auch production a wcesMCJ i 
and that a specified lonse or pUca wit « ® " 
•earth -d. The warrant mut. nnJ« a. ll ,_rL 
Code, be dirreted to some other person only w 
a pol ce officer is not forthcoming QciBS * , 

sais An Chowdhbt SVf B* Cr* 7 

fnssul Pcoff- 


i Cede 


’6 — JJay limit Jmntd cift 


misappropriation of treasure belonging to 
wh ch he was alleged to be the tmswc F ““ 
complaint, t appeared that some of the 
belonging to the temile had been bon’d V , 
flagstaff n the temple, and the Magistrate 
omen that the nature of the preperty so ' 
had an important and material bearing on in 
foe the pn arewt on J AM the M.gwbve WjS; 
dictioe to sane a warrant to search for and P 
anch property open information wh ch be roos 
credible aince there waa a complaint bei«* 
affirmed aa preacribed by the Cr mmal „ 

Codes and that tni not incumbent en 
wait ant J the endenre for the I OT *? c “J“ K '._„vL 
been recorded n the presence of tha 
STOfTlBCTAtl 

[LL.B. 13 Mad* l 8- 
*«f 


dun Cod, (Act X of 1SS2) , So-Un* 
rdf-rant »a tie attend of fls* •■2* 
oiler proceed np pend V HA« * 

Some treaaare belonging to the „f 

Kadhanpur waa m sung The Admimstranx 
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WARRANT — concluded. 

ltadhaupur sent a telegram to tire District Superin- 
tendent of Police at Abmedabad, stating that part of 
the missing, treasure was iu the possession of the 
accused, who was u resident of Abmedabad, and 
asking that this house should be searched. In con- 
sequence of his telegram, the City Police Inspector 
applied for a search-warrant to the City Magistrate 
of Abmedabad. Thereupon the Magistrate issued 
a search-warrant under s. 90 of the Code of Criminal 
Procedure. Iu execution of this warrant, tho house 
■of tho accused was searched and the police seised and 
took away certain property belonging to the accused, 
to his wife, aud to his servant. The accused was 
subsequently arrested under a warrant issued by the 
Political Superintendent of Palaupur under s. 11 of the 
Extradition Act (XXI of 1S79), but he was admitted 
to hail by tho District Magistrate of Abmedabad. On 
the 12th June 1897 tho District Magistrate passed 
an order refusing to deliver up the property seized by 
the police to the Political Superinteudcnt of Palau- 
pur, but allowing the police to retain the property for 
some time, as it was possible that a prosecution would 
ho instituted iu British India in respect of the stolen 
treasure. Tho Magistrate directed that, if uo prose- 
cution were instituted within two months, the pro- 
perty should bu restored to the persons from whose 
possession it was taken. The District Magistrate 
subsequently reversed this order as being erroneous, 
and passed a fresh order on the 3rd August 1S97, 
directing the property to he delivered up to tho 
Political Superintendent of Palaupur. Held that 
the City Magistrate had uo authority to issue a search- 
warrant under s. 90 of the Code of Criminal Proce- 
dure, as at tho time of issuing the search-warrant 
there was uo investigation, inquiry, trial, or other 
proceeding under the Code pending beforo the Magis- 
trate, for tho purposes of which the produetiou 
of the articles seized was necessary or desirable. 
Held also that the search-warraut being illegal aud 
ultra vires, the subsequent orders relating to the 
detention and delivery of tho property seized wore 
-also illegal aud unjustifiable. Iar be HakieAL Boca 
EL X.. R„ 22 Bom,, 949 

WARRANT-CASE. 

See PAHDAXASlilN ,WoiIEN. 

(I. L. R,, 21 Calc., 58S 


WARRANT OE ARREST. 

Col. 

1. Crras Cases 3150 

2. Cbihinal Cases .... 9i53 

S 

See Assault os Public Seevast. 

[I. L. R., 26 Calc., 630 

See Jubisdiction op CsiansAL Couet— 
* ■ Gkkebal Jubisdiction. 

p. L. R., 25 Calc., 20 
(Ii. R„ 24 1. A., 137 

See Malicious Prosecution. 

[L Ii. R., 19 Bom., 485 


WARRANT OF ARREST — continued* 

See Penal Code, s. 332. 

P. L. R., 18 All., 246 

See AVitness — Civil Casks — Default- 
ing Witnesses . . 13 W. R., 324 

[9 W. R., 359 
5 Mad., 104 
I. L. R., 17 AD., 277 
See Wbongtul Confinement. 

p. L. R„ 19 Bom., 72 

Execution of— 

See AVitness — Cbihinal Cases — .Sum- 
moning Witnesses. 

p. L. R., 24 Calc., 320 

Illegal issue of — 

See Penal Code, s. ISO. 

P- L. R., 24 Calc., 320 

not in legal form. 

See Penal Code, s. ISO. 

, P- L. R„ 23 Calc., S86 
See Penal Code, s. 332. 

[L L. R., 18 AIL, 246 

of Governor General in Council, 

See Bengal Regulation III or ISIS. 

[6 B. L. R., 392, 459 
9 B. I.. R., 36 

See Habeas Cobeus. 

[6 B. L. R„ 392, 459 

1. CIVIL CASES. 

1. — Abserico of warrant — Vis- 

charge from custody of Sheriff '. — The Court will 
discharge a prisoner from custody when tho jailor 
bolds uo warrant for his detention, although he lias 
been properly in the custody of the Sheriff. In THE 
iiATTEn of Sbah Sahib . 1 Ind. Jur., N. S., 19 

2. — - Informality of warrant— Ap- 

plication for discharge — Civil Procedure Cede, 
JS59, s. 273 — Veiny in bringing up prisoner. — V Jf 
and several other prisoners iu the custody of the 
Sheriff of Calcutta for debt, without having been 
brought up to have an order for their allowance made, 
on being produced for that purpose by the Sheriff, 
applied for their discharge under s. 273 of Act VIII 
of 1859. Preliminary objections were taken to the 
validity of the warrants on which tho Sheriff arrested 
them, on the grounds that the time for execution was 
not specified iu them ; and that, even had they been 
originally valid, their authority had expired, owing to 
the delay in bringing up the prisoneis. Both objec- 
tions were overruled. Held that a mere informality- 
in a warrant, such as the omission of the time for 
execution, only renders it irregular, and docs not 
invalidate it ; that advantage having been takeu of 
such irregularity to prejudice tho prisoner, affords 
grounds for an application to the Court to set the 
warrant aside; and that a mere delay in bringing the 
prisoner before the Court after his arrest, if not for a 
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WARRANT or ARREST — eoxl nti 
\ CIWL CASES— «■/ e*xd 
coat deraVlr p»rod dcs not render ha detention 
Ue-al 1» »e Brolasabm Mciucs 

[Bourke O C , 83 

3 Form of warrant — SuJScsewjr 

cf warrant -ft L re * person had beta taken ui 
execut on nuder a ca «a directed to the Shenfl under 
the old procedure t was held to be suffic ect to 
euiittwcr the jailor to J Urn ft m. The word* “ordi 
nary c ill juris diet on " are only n»ed to di*Un t .u »h 
the T t from the criminal jurisdiction Is UI 
Asvr*» Ets vis lInd.Jur,N S 100 

4. Writ of Calcutta Bmall Cause 

Court, Form of— Art XII of JSSo — Ft •» 
tala tltace-mbuff — \ wr t of the Calcutta ‘•malt 
Canae Court command ng tJ Bailiff to take the tuly 

of A and ha e him before the Court on the day 

of — -toutsfy B n the aum of A It and costs 

ordered and 1 c wd by tl e aa Court o. the day 

of— tO be paid to the sad B w th costs of exeen 
tux and bj rtoe tl errof to take an! ronrey the 
said A nth wmeo jail of the sa d Court, them to 
bed am -J in safe ui ody f r— weeks or until he 
ahull soon r js-rform the said order of the Court * is 
in po at of fo ui a su'fici’ot warrant to the jailor to 
ree re a d d t» n J n tir hstandin 0 Act \1I of 
IS o It was lot ec asarj in the case of comm t 
meat of a d Uo to j nsou by the Calcutta Court 
of Sun 1 ti its to bring h m la the first Instance 
before th Court as under the pro laion of Act Mil 
of lSo" nl u hare h t subsistence- money fixed 
Is tnc Manx* or Hub Nmrs 

[l lad. Jur„ N B, 316 


o. Warrant directed to Nazir 

~Jrr l of jmdgmtat-dtUor— lodoriememt to tns 
— C a Prorr /. < Cede 1SS2 t 313—Imdor.taumt 
of port rtlars of am it la Ao b box r . — Where a 
warrant laau 1 by a Subordinate Court directing the 
Naur to arrest a judgment-debtor in execution of a 
decree aas entrusted by tbe Naur to a subordinate 
for ex ration by no sing b a name upon t,—Held 
tba tlie-c ta nothing in the C il Procedure Code to 
proh bit a Naur f om authorizing a deputy to derate 
a warrant of a test {or him, and that his indorsement 
Unit be tv -aided as pr osf fact! ertdence of tie 
authority of the itersoo to whom the srarrant is dell 
steed to ex rate t. lltld also that t n most deair 
ah e when the \sn, a of the '-nhcwdinate Courts dele 
'ate tie duty of executing warrants of arrest, that 
^>ey soould router tLe authority lu more clear and 
*tuc t Vie aix than expressed by a mere indorse. 

.. th»t they should be careful in selecting 
rauS^aff"* 00 * that duty bearing in 

ru, 11 citcutniinces permit, Uie position and 
throai V* arretted, so as to scold, 

such ?^ rt P™ **• »“hl«t»»g *°J 

hdluTSax » pmsonj, md *n ty or offence Held 
s-*'-idb*«Ju iba» tbe person ehoaea 

war-rut a " tlj tbe coutenu of the 

judgment debtor ^ mV* y * Us 10 loIonn tbe 
be is bera. taken *“ a iot "bat amount 

.4 -e .. - '“ai'JT Where a warrant foe 


WARRANT OP ARREST— ro»/i**eif 
1 CIVIL CASE3 — ec afi ated 
and au indorsement thereon, professedly 


. 313 


of the Cinl Procedure Code was uregmarly made by 
the Naib Naiir he not having been "theoffiwr' 
entroitrd with tl t execution of the warrant,"— U*H 
that inch Irregularity did rot intahda e the arrnl. 
Abdcl hAklU r Ucutx L Is. E-, 3 AIL, 3S5- 

6 Irregularity in warrant — 

Warrant of arrut i» ttectUioa of a ditree oola 
ta / ailed bt proper cfeer — C«nJ Procedure Cede 

J592. r> 2 2^1 —A warrant Issued for the snot cf 
a debtor under the prov limns of a. 251 ol the unv 
lroeedur* Code was initialled be tie ilumarua 
of the Court, sealed w th the seal of the Co it, 
and deCrcred to the proper officer for execut on. The- 
debtor forcibly resisted the officer sad was tried std 
convicted under s. 3*3 of the Pena! Cods, of **•*““ 
mg a public srrvant in the execution of hi* “it 7 ** 

such. In revision. it waa contended, w thrt «=« 

to tbe rtquuenicnti if s. 251 of tbe Cinl 

Code, that the warrant cf arrrst. havinsUvn untial^ 

only was had and the officer could cot Ifrtliy 
riera-e it, au J ccsisequenUy no off cure unffir J. W v 
the lenal Code 1 sd been commit teJ UeldOi. 
this contention could not be allowed, and aittoega i 
WSS proper that tl o person signing a warrant 
wnte hiV name n full, it co*U ^ b« ^ 

because tbe » gnat ere was confined to the in 
of the name, it was not the duty of the >« 

% “»*™* 

7 VeUdityofwarraat-^MW'-J' 

of bu-11— ircups of J ad emeat-deltom- Tb* P“^' 

tiH sued out a warrant for the arocst of hi* 
debtor oa the -tth December 18 6 The warrant 
lodged w th th. \axsr on the ICth « 

to be n force UU the 4th January IS 1 
22nd December IS G the N.xir wae informed 

judgment-debtor was already in the euilj* _ 

writ of execution Issued by another 

Niut then retoroed the warrant to 

Judge who had issued xL Ou the"Jth DgftgJ 

Subordinate Judge sgain seut t h> the '»« 

where t was duly received by tb» Na^taJ™ 

karkun to tba Naur (defendant No. If « - ^ 

4th January 1ST On the 1A Jl u no* 

judgment-debtor’s debt was pijd »>7 
lie was released in honour of lfer Haj s- r * . fn . 

tioacf the title of Empress of India. The ^ 

debtor thereupon left the district and 

be found, and the plaintdTi warrant remarnw^^ 

rated. The plaintia sued the Naxira^ 

for allowing his judgment-debtor U> 

that the Near ought not U b»ve , u 

back to the bubordinale Judge (or 

no necessity for a fresh erder oa il wtd Ah* 

which it had to run had expired 

accc-nGng to Act VIII of 1659 sa it st tie 

of 1S76 and until October IS . the UtU ^ 

maintenance of a debtor ro°hl oj t Court 
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WARRANT OR ARREST continued. 

1 CIVIL CASES — concluded. 
and the latter -made the order for his committal to the 
cull jail. Kasttjbch^d 85 

« _ "Warrant not exhausted if on 

^ eC ‘Sn —The holders of a decree for money, dated 
<4 Dmobcr ISeo, 

' tt£ 

that he had concealed himself, and the 

reported that lie mm ~ tbe application for 

Com ... ““ix ir/:;--" isw «* 

£s£S^i?l ®«s 

rs^erf 

of r dth 5S of Au^tst 

to be executed. f/'^/^followed. Jrr Mae 

sas» r. l - e - 31 «• 155 

2. CRIMINAL CASES. 

a - Arrest in pending case- 

S‘i^££»»-^53SS 

- Warrant on non-appearance 
r t- /o77s — Disobedience ot 


m - Warrant onnou^wj- — — 

fT^eeu Prefmed against him (A) for not paying 
had been FOiirr ^ b o£ reutj an a A was 

the sum of RM>- , * tbe 2J ag istrate to answer 
, summoned to ap]* m tbe day appointed, 

the charge. .. ..resented for postponement 

but had an applicatmn prcsentcu i ^ 

of the demand or ax^ the Magistrate 

therein stated. 0 « Whereas the debtor, 

passed the followi r> . ou ti, e summons 

defendant, has not ^XtforH i^ ordered that 

ba 3 not ^/‘^^^torthe^restof the defendant,” 
a warrant be lbouea upon the warrant. 

Proceedings were b Vtho Magistrate 

UAd that all the proceeitagsl^^ y ^ def “ eud ant 

- weie iiTegulav and must^i edingsforauything 

S£ « *» J™>. a- ™ »m» 

” “j ¥£££X&* W = “ W. B, Or., 28 


WARRANT OR ARREST— continued. 

2. CRIMINAL CASES — continued. 

22 . Issue oftvarran t— Co mplaint 

on oath— Report of police officer— Criminal -Proce- 
dure Code , IS59, «. 68 and loo .- In cases m which 
the police cannot arrest without a warrant, a warrant 
cannot legaUy he issued by a Magistrate except 
on a complaint made on oath (or under s 63 of the 
Criminal Procedure Code), whether such Magistrate 
is authorized to entertain cases either ou complaint 
directly to himself or on the report of a police officer. 
Reg. r. Jabak All . - 8 Bom., Cr., 11S- 

jo Arrest on report 

of policeman for offence for which arrest without 
warrant might be made.-W here a policeman m 
whose sight a theft was committed arreted the 
thief, and being himself unable to take or send the 
accused to a Magistrate, sent a report, ou which the 
Magistrate issued a warrant, — Reid that, under these 
circumstances, the accused was hgally brought before 
^Magistrate. IUbxpea Taxab Bouxa 

-.o ~ Validity of war- 

rant— Criminal Procedure Code (X off 1872), 

„ ir.rf ~\lanistrate out of Jurisdiction— Extradi- 

tion.— It- "as nottssential to the validity of a .warrant 
issued under s. 157 of Act X of 1S72 that the 
Magistrate issuing it should be, at tbe time he >=anes- 
it, within the local limits of his jurisdiction. He 
mteht issue such a warrant from a place in foreign 
territory. Reg. r. Lochia Kaia r > ^ 

24 Procedure on "warrant— 

-let XII of lt>67 . — When a prisoner wasarrested by 
the Sheriff under a writ of ca. sa., it was necessary- to 
brin- bim before the Court without delay, under 

si " m “! 

25 Operation of -warrant— 

Detention of prisoner.— The force of a warrant of 
arrest is at an end when the prisoner is bronght 
before the Magistrate. M dthooh a Nath Cut cker- 

butty v. Heera Lau» Doss . 17 W. R., Cr., od* 
A Magistrate therefore is not at liberty to retain 
an accused person in custody, except upon a proper 
remand made after taking sufficient evidence gnen 
on oath or solemn affirmation. 1* THE ™ OB 
Zchoeuddeex Hosseix . 25 w. K., Cl., »- 

1a — — Warrant issued 

J.O. - — . i~r J . 


-t/> — irarruiur 

to unofficial person— Criminal -ProceaW Cede 

rAct Xof 1872). s. 161- Act XXV of 1S61, s. 77- 
— Under s. 77 of the Criminal Pioccdure Code, a 
Magistrate ought not to issue a warrant; to an 
unofficial person, except when he is witLout the 
assistance of competent police officers, and unless the 
ur-ency is imminent. Tho force. of a warrant of 
arwst is at an end when tho prisoner is brought 
before tbe Magistrate, and ibe prisoner oiuiot 
lawfully be committed to prison or remanded without 
sufficient grounds; and in the absence of evidence 
there cau'be no grounds. Is ° 

THB BET1T10E Oi> SUBESDEOXATU Hoi. QCEEB.V. 
Scbe>hboxaihRox e> 374 ; 13 w Hj Cr> aT 
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"WARRANT OP ABBES ®— CMtouui 
2 CRIMINAL CASES— eewfiaaei 

Criminal Free* 

dure Code (Act XXV of 1&S1J. , CS-Act X of 
1G72 u 142 an! 160~Delenticn of atcuttd — A 
warrant issued under * 68 which was a warrant 
of arrest as described coder s 76 {Form IS), is 
only for the purpose of bringing an accused person 
before the Magistrate It was not a warrant for 
commitment and did cot authorise the dctootion of 
a person longer than is necessary for 1 it production 
before the Magistrate To detain him further there 
must be a fresh warrant under a S22 charging 
the prisoner with some offence on evideuce taken on 
oath or affirmation and in the presence of tie 
accused Is the suites o» Midebu Cdasdba 
Bikeejek Qbees r Ynsx Caarou Baeehjee 

QCEEX r hlLl SlBKAE 

(4E L.lt,Ap,l 13W B.,Cr,l 
18 Deli Hi ton of or- 

cuted— Order ton honing detention for indefinite 
period — lltvui »d of denied —Held that the order 
of a "Magistrate sanctioning the detention by the 
police of an accused person for au indefin to period it 
illegal At the expiration of twenty four hours from 
the t me of arrest, the accused mutt he brought 
txfare a Magistral who could then remand for a 
period not in ceding fifteen days under ■ 22 1 of 
the Criminal Procedure Code 18ol No lemaud 
without a 1 canng can laa fo a longer period Reg 
V bCBKIA IALAD 1)11 AkU 5 Bom , Cr , 31 

10 Torm of warrant— Omuuon 

to nal tcarrant— trimiao/ Procedure Code I860, 
• ‘‘6— liequiiitee of good varrant — A warrant 
issued under e "C of the Code of Criminal Procedure 
should be stated should describe the jerson to be 
apprehended nuder it with reasonable particularity, 
so that there may be no d fficulty in establishing lus 
ident ty and should be subscribed w itb the name and 
full official title of the Magistrate issuing it. "Where 
a warrant wea defective n all the a bo* c particulars, 
the prisoner apprehended under it wai released b» 
the lli„h Court Is be Hastings 9 Bonk, 154 

■ — torm of endone- 

ment on irarraut - \n endorsement on a warrant 
“* , * ot the Code of Criminal Procedure 
should regularly made by name to a certain perxeu 
reorder lo auhomc b m to make tbo arrest DcboA 
iewabi t UahuabBessh 4C W N,85 

if . a,-,™ ,77.,-, 

at ™ 

U0 ‘ to “all eonsUblea 

" tere a warrant in the latter 
"°w? un ^ w bhe direction of an inspector, 
tl e form of the w arrant 


*ai th * t ‘^e 

‘he eshjJ* “} of F tocedo "» and did 'not affect 
*Vprehn,*dt^“,r 3 ‘ i d,oa ***** *■ 67. of persona 

^*6 o. Naja lIcITVi of ‘hfwsrrant to crccuied. 
“oboji. Vj SB Mas hat Mobab 

2Q. \ l8Bonk,Cr,l 

lo Stay tfee ^fnT^TTrV: Boeraat not eon 

V °\enee — A warrant which 


WARRANT OP ARREST— coafiaaad. 

2. ClilMIN VL CASES — lonimned. 
did not specify a punishable offence, and which hsd 
been Issued upon a statement not sufficient to make 
out any offence, ciuiihtd Is s* BamntcXBT 
Debi . , 8B L.E. Ap., 1-fl 

S C Bideoovooehib Dabbs r Sekmatb 
Uaidab - 16 W. R, Cr, 4 

03 Informality In warrant— 

Cncsiaaf Procedure Code, JS(t9, • 401 —Power of 
high Conrt-Irreonlor ty proceit ofarHttnni 
l tack meat — The Ui b Court was not empowered to 
interfere nosier the pro uions of a. 40* ef to* 
Criminal Procedure Code 1SC9 until there has been 
a judicial proceeding ly a Magistrate A 1*™““ 
complaining of Irregularity of process issued for fill 
arrest and for the attachment of liu property, belme 
applying to the High Court under *. 40* Of tw^ 
Criminal Procedure Code, ahould n ake application 
to the Ma 0 utrate issuing such process fee m 
dicharge and the release of hi* property, on “ 
ground or the informality of the warrant!. 

r IllinEBUCR PeBSHAD oia 

[2 N. W„ 441. Agra, P B, Ed. 1674, -36 

24. Mode of arrC3t in foreign 

territory or out of juriadictlon-n aeronl »f 
arretl for contempt of Court -Tbe 11‘ph 
Bombay « ill not send a special bailiff ‘ nt0 ,, V?, 
tone* of the Cailwar of Baroda to amrt a defendmit 
who has Ixcu guil y of a contempt of Court, but tb 
Court will send a apical bailiff for •»* P 

liciond the local linutt of the High Coolt to a puc 

within the Presidency of Bombay 

“• loumn * H3 

25. Warrant <» 

ametand impneon— Form <f Karra ’ U ~ S, '^*,Z. 

warrant -Irregular., g~Defeet in 

toreignen Arrtel ot — Act IIP of * , rjy 

Cnntr.ol rroctdin Code . -0« «!< '« 

ls9* certare foreigners resident in Ba'“ t, s) 
bam arretted by the police and a™ 1 to J . , ,g,u 
warrant issued under sk 3 and * ofActlUofl^ 
they appbed to the High Court an* obUmed*™' 

• s.s under a 431 of tbe Criminal Proecdore Wc 
(Act X of 1SS2) aud under SUt. 31 Cm II ^ 
(Habeas Corpus Act) caUmg on the 
of the Jail toshow cause why they j ( he 

at liberty A separate warrant ad Jl 

case of each of the foreigners in question janu 
were in the same form. The warrant ffiActri «« 

j*er«n whose name appeared indit 

“ rcmoie himself from British officer* 

further contained the following words r( j 

to whom this order may be cemmnolcatod*”^ 
to see that ,t „ duly obeyed, and. in 

f" “™ 8 " 1 fzKSrzsiZkjii 

waa signed by the secretary to Co p [ ct ,od 
was directed to the Commoner u,e 

to0 ‘' w ” ui 
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WARRANT OP ABREST— concluded. 

2. CRIMINAL CASKS — concluded, 
reasons: (1) they were irregular in that they con- 
tained an order to tho person named in them to do a 
certain thing with a further conditional order for 
his imprisonment in tho event of his not doing it. 
There ought to liavo been a separate order to each 
prisoner to remove himself from British Iudia, which 
order should have been duly served upou him. 
Then, in case of his refusal or neglect to comply 
with its terms, there ought to have been a further 
order by the Governor in Council authorizing his 
arrest and detention in jail. (2) The persons named 
in them were not indicated with sufficient certainty 
and particularity. The w vrrants contained uodescrip- 
tion of the persons agaiust whom they purported 
to be directed, and did not givo their place of resi- 
dence. (3) By reason of tho direction contained in 
them that tho persons named in them were 
to remove themselves from British India by 
sea to the places mentioned in the warrant. The 
particular routo to bo specified under s. 3 of Act III 
of lSGt is intended to be a route iu British India, 
and not a route beyoud the high seas. The Govern- 
ment has no jurisdiction to (Urect a person’s move- 
ments at sea beyond tho limits of three miles from 
the shore. (4) Per StabLIHO-, J.—Thc warrants were 
also defective, inasmuch as they bore no seal. Alter 
CAOTilAX r. GOYEBNIIBKT OB BOMBAY 

[I. X,. R,, 18 Bom., 838 

28. Warrants issued 

tinder Act XIII of 1830 — Execution outside juris- 
diction — Criminal Procedure Code ( ISS2J , s. S3 
— Magistrate, Jurisdiction of — Breach of contract 
of service , — S. S3 of the Crimiual Procedure Code 
applies to warrants issued under s. 1 of Act XIII of 
1859, and consequently such warrants may be 
executed outside the local jurisdiction of tho Magis- 
trates issuing them. Quebh-Embbess u. Kattayax 

[I. L. B-, 20 Mad., 235 

QDBEK-EltPBBSB t>. ilCTIIAYYA 

[L L. B., 20 Mad., 457 

GATJEI ShAKKAB v. JIata Pbasad 

[I.X,. B., 20 AIL, 124 

WARRANT OP ATTORNEY. 

p, Extent and operation of 

warrant — Civil Procedure Code, 1S39, ss. 17 and 
49 — Acceptance of service and appearance — Act 
XX of 1S62, s. 7,~ A warrant of attorney to the 
attorney of a defendant to receive a declaration or 
plaint, etc., in any action or suit to be brought for 
-the recovery of certain moneys, and to confess the 
same action or suit, or else to suffer or consent 
to a judgment or decree in tho said action or suit by 
default, or in any other way to pass or be pronounced 
agaiust the defendant, empowered the attorney to ac- 
cept service and appear for the defendant within the 
mcauiug of ss. 17 and 49 of Act YIII of 1859. 
Held that s. 7 of Act XX of 1862 referred ouly 
to warraut3 of attorney for tho.entering up of judg- 
ments in the High Court which were in existence 


WARRANT OP ATTORNEY — concluded. 
before tho 1st July 1862. Health: Chundbr 
Ghosb o. Sabodasoo.n’dert Dossbe l 

[Bourke, O. C., 244 

2. Limitation Act, 1859— AVer- 

ing up judgment, — Tho statute of limitation is no 
answer to a rule nisi to enter up judgment on a war- 
rant of attorney. Soojan Mom v. Hydeb Juno- 
Bahadoob . . .1 Ind. Jur., O. S., 58 

WARRANT OP COMMITMENT. 

Signature of Magistrate -Cri- 
minal Procedure Code, 1872, s. 303. — The signature 
of a Magistrate to a warrant of commitment under 
s. 303 of tho Code of Criminal Procedure, 1872, 
should not be affixed by a stamp. Subraman'AYa ». 
Qoeex .... LL. R.,8 Mad., 398 

■WARRANT OP EXECUTION. 

L Executing a warrant for 

attachment of property— Penal Code f Act 
XhV of I860), ss. 353, 147, 114 — Assaulting a 
public sercant in the discharge of his dutg — 
Contents of tie warrant — Norm of the warrant — 
Non-production of evidence as to terms of warrant 
— Validity of warrant, and of conviction had upon 
it, — A warrant for the attachment of whatever 
property of a j ndgment-debtor which the officer execut- 
ing it might find on search, which did not describe the 
area of tho search and was different from the form 
prescribed by tho Code of Civil Procedure, Ex. IV, 
No. 138, was not a valid warrant. In the absence of 
any evidence as to the terms of the warrant either by 
the production of tho original or in the form of 
secondary evidence a conviction for resisting or 
obstructing a public officer in the discharge of his 
duty, viz., the execution of a distress-warrant for 
attachment of property, cannot stand. C» under 
C aoiUB Sex v . Queen- Empbess 3 C. W. N, 605 

Tatazzul Ahmed Chowdhby v . Qdbbn-Empbesb 

P- L. R., 28 Calc., 830 

2. Extension of time for opera- 

tion Of warrant— Act X of 1839, s. 83— Jurisdic- 
tion, — Where a warrant of execution under Act X 
of 1859, s. 8S, was extended for four days after 
a paitieular day, when the original warrant was not 
sixty days old, in order that moro moveable property 
might be pointed out ,—Held that, uutil the time so 
extended had elapsed, an order for sale of immove- 
able property was without jurisdiction. NabI Bax 
v, Didab Bax Shah 

[3 B. L. B„ A. C., 10 : 11 W. R., 328 

3. Return of warrant —Public 

servant — Resistance to public servant — Penal 
Code, s, 183 — Civil Procedure Code, 1882, 
s. 231, — A person was convicted nnder s. 183 of the 
Penal Code for offering resistance to the attachment 
of property by a public servant. Tho offence was 
committed on the 4th oij .February 1883, but V' i 

^arrant under which tho public servant acted is 
returnable on or before the previous day. Id 
that the conviction was bad. Ix the mah&b of 
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WAEEAHT OF EXECUTION— conclud'd 
ikb vzrrsiov 01 Akasb LuiBjb*. Asaid Laix 
Bkbac FurBisa 

[11 B. lOCalc 18 13 C L.B., 209 
4. Irregularity in warrant- 

ee Trued, ire Case JS5S t 233- C t l Pro- 
ad, re Cu U 1P"7 ISS2 t 3a I —An € if cot on tale 
of the rgtt tllf and l tertrt n land waa a t aside 
by the Court on the ground that the warrant for 
the eiecnt on of the d cr e and order of attachment 
of the property sold hsJ not bee » ^.ucd bv the 
Judge but by the Mnnunu of the Court; and at a 
second sale tile p operty wa» (old to other purchajcTa. 
who, »« w 11 ii the judgmc t d fcto were lad by 
the j u chare at the first ulIc for a dcclarat on of hi> 
right to ha e tl r first ulr c nfirroceL The II gb 
Court hat ng held that w tli reference to a. 222 
of Act Mil of 1 So 9 the first rale had been rightly 
a t aa do, an appeal to the Jnd wl Committee waa 
diem seed w th cotta. 11 AV I) aval r JIahtab 
Snsoa I L. It, 7 AIL 600 

WARRANTY, BREACH OF— 

S e Cnixizs Pasiv 8BL.IL, 644 
Stf COITSACI JisiACB or COaTBACT 

[14 B L It, 180 23 W It, 130 
E Ij It, 13 Calc, 237 
L. It , 13 I. A,, 60 
Sit COSTS ACT ACT « "8 

[I L. It, 4 Calc, 801 
Sit Bluer or e ciT— lIisBirnrstsTAi to* 
[EE It, 24 Bom, 160 
Stt Cas*s cnixm Ykslob asd PrK 
C2LABSB— BaiACU Of W AiKAKTT 


WARRANTY OF TITLE. 



W A 5TE — con chtiei, 

Stt II nepr Law— H it a bmo’ciib— P owiti 
or Bbtebsiosebs to tseiSAia wisn. 

Bit — Wao hat see. 

[EL H, 0 Calc., 183 
8 Moore’s E A, 433 
E L. It, 9 Calc. 817 
Marsh., 622 

Are t ajmobd a ' en TiJfABT — Fosm 

tcb* Bsbach e i Cojspitios 

[E L. It, 10 Mud. 351 
EE It, 22 Mad, 39 
See Lihitatjos Act, IB" abx. If** 
(lfioO al ci. 1C) 7 B. I* K-, 131 


- by mortgagee lo possession 


Set Rokioaob— AccorsTi 

[XL. It 15 Mad, 280 
E limitation— .d l>s** o« e fr«t * 

—Pray erf Of prelect on from ccafemplatti Kat,t ~ 

Held per Pbtab J that where a ao t *“ 

to prcTent contemplated waste it waa not Umd by 

lapse of time Oson » Ahirtahah Dasj 

[4B.L.R..O a 1 12W B,OC,13 
Biswasath Cue stub r Eni>TAH^jnD*« ^ 

2. Liability for waate-R’ «J« 

irtrfeir I «5 I fy/oreratlec taw Uedbtl 
at ode* n ttralor — In a an t agauut a» do* ""f 1 
dually and not in her wynaenUt »« i, *»Pf J ™ 
recorcr plain till a share of property alleged to 
been In her possession the an t be fig we » 
defendant waa charged w th deeaitat on a «»£ 
such property only - 11 Id that lefendant 
liable in that suit to l c made antwerah « 
hnaband a .net. for any deraatation whieh he ml is 
hreeccmmtUd. Statu r Du.^ w R 44<t 

WASTE EAbiDS. 

s„ U„«u> 

&, o„. c, Im.-MOiW 

K, „ Mrf. 

Set ti-miHEirr-Kioa* ^g2£*4S» 
Stajg tabhbst- 1^407 

See \AICAT10X0T Scrr-Sr^^^g 

Eases ^nt »os * " 

— — Grant of— 

v^SSstss 

made cultivable- 

c„ Ostrs or 1 -HOOf-UHWATIOX 
Apteksb a4 Ca5(w 25 d 
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"WASTE LATTES— continued. 

_ Bight of village to pasturage on— 

See Jurisdiction os Civil Covet — 
Rent and Revenue Svit3, Bombax. 

[L L. R., 21 Bom., 684 

1. Presumption from land lying 

waste — Evidence as to possession.— The" fact of 
laud lying waste does uot of itself show that no ono 
is in possession. Mahomed Adi v. Shvetjm Ait 

[8 W. R., 422 

2. — — — — Ownership of waste land — 
IP resumption as to possession. — Where laud is waste 
and there is no visible sign of occupation, the pos- 
session must bo taken to go with the right, and the 
right is primd facie in the zamiudar of the estate 
to which the waste land belongs. Woodwant Mah- 
toon v. Honooman Pees had Singh 

[22 W. B., 419 

3. Ownership of waste 

land not belonging to any private person. — Unsettled 
and unoccupied waste land, uot being the property 
of any private owner, must belong to the State. 
Pbosvno Coomab Rox c. Seobetabx oi> State tor 
India is Council . I. L. R., 26 Calc., 792 

[3 C. W. IT., 695 

4. Possession of waste land — 

limitation — P resumption — Proof of title. — There 
may ho such possession of waste lands as to protect 
a suit from being barred by limitation ; and 
where the question of possession is doubtful, a pre- 
sumption will arise in favour of the party who 
proves title. Mahomed Bassib v. Kueeem Bvksh 

[11 W. B., 268 

5. Possession, Pre- 

sumption of, from evidence of title. — In disputes as 
to the right to possession of wasto and jungle lauds, 
it is only in cases where neither party has exercised 
auy acts of ownership) over the lauds in question that 
the Court may resort to evidence of title, and pre- 
sume that the party proved to have title lias also pos- 
session. Ram Bandhv ®. Kusu Bhattu 

[5 C. L. R„ 481 

6. — — Title ta unculti- 

vated or jungle lands — Adverse possession — Limita- 
tion — Acts of ownership. — If, advcrso possession 
for a sufficiently long time is proved, the title of a 
person to uncultivated or jungle laud may be barre’d 
by limitation in the samo manner and to the same 
extent as in the caso of cultivated land ; the evi- 
dence of possession being the exercise of such acts of 
ownership as would ordinarily be exercised over pro- 
perty of that, nature. Mcctkejeet Singh c. Rad ha 
Peeshad Singh . . .23 W. R„ 368 

See Watson v. Goveenmbnt 

[B. L. R-, Sap. VoL, 182 -. 3 W. R,, 73 

7. _ Right to use of waste Ian d — 

Permissive use of, by tenants — Right of landlord to 
end building on — lEorlss of permanent character 
executed by licensee— Easements Act (V of 1S32J, 
ss. 60, 61. - In a suit by a zamindar to have his right 
declared to build a houso on some waste laud in the 
mouzab, the defendants, who were tenants in the 
VOL. V 


WASTE LAE DS -cont it.ued. 

monzah, resisted the claim, on the ground that they 
had built wells and water-courses on the land, aud 
had a right also to use it as a threshing-floor and for 
stacking cow-dung. Held that the defendants 
tiaviug acquired no right adverso to the plaintiff as 
owners, by pre-cription or otherwise, in the land, 
their right of use could only he as licensees of tho 
plaintiff; and although he could uot interfere with 
their right to the well-, which were works of a per- 
manent character, and on which the defendants had 
incurred expeuscs, he could re\ oke the license as to 
the other nso claimed of the laud, and his claim to 
build the house should therefore be decreed. Land 
Moetgage Bank op India v. Moti 

[I.L. R., 8 All., 64 

8. — — — - Eights of zamin- 

flar in respect of waste lands - Provisions of icajib- 
ul-urs as to rights of pasturage . — Held that a 
general provision contained in a wajib-ul-urz that 
village cattle might glaze on the waste land of the 
i illage could not be construed, in the absence of any 
definite covenant to that effect, as depriving the 
zamiudar of his right to reclaim such waste lands. 
Ram Saran Singh r. Biejv Singh 

[I. L. R., 19 All., 172 

9 . Act XXIII of 1863, a, 5 — Suit 

to contest sale . — Where the Collector failed to give 
notice of his intention to dispose of the estates, it was. 
not incumbent on tho plaintiff to contest the sale 
within the period prescribed by s. 5, Act XXIII of 
1863. Himmut Singh v. Colleoioe op Bijnoue 

[2 Agra, 258 

10. Act to reclaim waste 

lands — Suit to contest award by Board of Revenue 
— Extension of time— Institution of suit . — Tho 
Court cannot extend the period of thirty days allowed 
by s. 5, Act XXIX1 of 1SC3, for preferring a suit to 
contest on award by the Board of Revenue. Tho 
filing of a vnkalatnama is not an institution of such 
a suit. Taranath Durr r. Collector op Sxlhet 

[5 W. R., Waste Land Court Ref., 1 

1L SS, 8, 18 — Suit for posses- 

sion — Statute, Interpretation of. — Where an Act 
expressly takes away one particular remedy which 
would otherwise have been open for enforcing a right 
of property, or in any other particular interferes 
with proprietary rights, but dots not, in express 
words or by necessary implication, declire that those 
rights shall cease, the method of interpretation which 
ought to be adopted is to give effect to the Act 
exactly so far as its words extend, ‘and no further. 
There is nothing in Act XXIII of 1863 to prevent a 
person who has a pood title and has throughout been 
in possession, or who has a good title, and at any time 
succeeds in peaceably getting possession, and is not 
ousted in a possessory .suit, or who for any other 
reason is in the advantageous position of a defendant, 
from defending his rights, notwithstanding any sale 
which the Government may. have professed to make 
under the Waste Lands Act.- Quasre — Whether the 
terms of the Act are not sufficiently satisfied bv 
making it apply to waste lands of Government, aud 
by understanding the claimsand objections mentioned 

1-4 A 2 
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WASTE LANDS-ftinf sJ*£ 
n the Act M claimi is respect of G rcromcot land, 
and object o. s th the »ime 1 ai tit mo. hvtsro 
Corson Dm r '-Tsxi, L R R, 12 Calc, 279 

13, s. 18 — S« t Jtr ro ■»/><■ 

$«i vmf<* f«»J «rros»Ij told at rath —A porchiwT 
cf UadsoU ai waste land under Act XXIll of 1SC3 
<*auot he compelled to print » potUh to a p*r»-a 
aHefiin h on If to hire been in occnpaixn of the 
Und Ufore the » e If the claimant ha* cmided to 
come a a doe time to itij the «*le, and the land hn 
SeRaltv been rid. Lu only remedy u V.y nut nnv.tr 
l 8 foi compecsit-on. malms the Codec tor a 
defendant- Ma«C* PojJLAJf r Nosrr 

[7 W B, 474 

WATER 

— ■ I.iabilliy for damage done by — 

tee EsmjoarMT*. 

[LLR.3 Calc, 770 
Eights concern lug- 
ger Cam rtniB Isirvcnos— riciat 
Cl t* Onsrsrcnoe c* IsictT to 
B usins or Psorim — Wins. 


9 ee Cam rirna Pxis.strnox— Em* 
v iris— It obts coscmsiso Wats*. 
See Cat is tjrpt* EtvBT to trt* or 
Wan*. 


Bight to use of— 

Lh R, 18 Mad, 320 
.Sec liman Foarsr Ait S 1(X 

[I. R R, 20 Mad, 279 


WATEE-CESS. 

(Cm 


L R It, 10 Mad, 2S3 


Stt Mamas Iuiaanox Cm Acr a, 1. 

IE RE, 13 Mad, 407 
Z. R R, Id Mad, 24 


WATEE.CODBBB. 

Obstruction of— 

SceEasssisr I. R R, 23 Bom, COO 
See «*iti Cars* Cocar Motcsul — 
JCiisnicncs— DiBiors 

[I. RE, 18 Mad, 23 
ERR, 20 Bom, 283 
- Eight to use of— 


r™ rvucmrov-Ei., 

“»T1— KI3HIS cosctxxtsa « ms. 


C5 ®*8 Eioar to rs* 
WATEE-Sm*piX- \ 

“sing dlminuUoit of 


— a-uimusuaoA Of— 

Jli W.3K1 

B- R E, lb Bom, XS3 


WEIGHTS AND MEASURES. 

Fraudulent use of— T/uI C wfr 

s£6—rr**J*-tut at ttl am —The mere pc«t*x«i 


cf hr (inn of the anthemed standard **1 

net inppcrt a eon Iciion nnder s. "CO of U.e Penal 
Code i a fisodolenl intent mint te charged and 
proied. Eso. e Da* 0 DlU* DAUI 

[lEom,13l 


Se* Pxnwrnoi- Eaiorars— ! r m 
coses mis* Wan*. 

[E R R, 20 Mai, 389 


p.RR,4Ciuc,733 
ERE. 5CaIc,4T 
LRR 7 Bom, SSd 


it IrTasruADx* m 

[LRR. 18 Bout, 231 


wharfinger 


WHIPPING 


St, Cass* rxris Ssxmes- 'Vrarra- 
Juvenile o*nd««^j£V 


1 Juvenile offender* -£* * 

ISO. * A-S. 3 of Art VI of ISW 1“"'^ 
Act) applies to juvenile ai well »* to a*- 3 -* *-***»■ 
E “ * Ktu TA “ D p boo, Cr, 70 

3_ _ JVrf f * 

adult* oa a fiist eonsietx®, or In the eaie *d I 3 


adult, oa a fiist eoniietx®. or in die cut 1 at J 3 ^ 
offenders whether f-r a first effent* t. 

»h point ran only he in hen «E. *»d no* ^ 

Qc pJ’ B '!.*Sal,Cr.s' 


Qvxss r Kasrtaait 
Qrasr Toxaoroca 
Qrsss c Ajaasct 


1 W B,Cr,2i 

3 W E„ Cr, 63 

4 W E, Cr, 20 

a.. - - in ;/•/ J *fg 

ZfSLzZFdrzz'sZ&ssi 

xt&i), the punuhment ef fi-e »»l™ jot* 
toch cannot he legallr uffletedsmdest^ h 
in addi *>a to the «hip!«v c f ?s^h- 

ma-.f In s. 2 cl the Act ct qctss- 

n»U »w«datle under th* 357 

ijtrarsi r Daaann ERR, '“f 0 ,," . 

iasaftheWhipptagAei).» 3 a 


Under Act VI of! 
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WHIPPING — continued. 

offender moans a person under the age of sixteen 
years. Res. v. Muhammah An taiah Abdui Ah 

[S Bom., Cr., 9 

5. — Act XI of 1854, 

ss, o, 10 — Criminal Procedure Code, s. 392 . — By 
the term “ juvenile offender ” in s. 5, Act VJ of 1864 
(Whipping Act), is meant an offender under tbo ago 
of sixteen years. Reg. v. Muhammad Alt, 8 Bam., 
Cr., 9, referred to. Empress v. Dm Ant 

[I. B. B„ 6 All., 482 

6. — Sentence of whipping when 

allowable — Act VI of 1864 , s. 4 — Offence after' 
previous conviction. — The punishment of whipping 
under s. 4, Act VI of 1834, can only he inflicted on a 
second conviction of a person who, having served a 
sentence of imprisonment, again commits a crime. 
Queen v. Udai Patnaik 

[4 B. X.. B„ A. Cr., 5: 12 W. B„ Cr., 68 

7. Offence after pre- 

vious conviction — Previous conviction not shotcn. — 
On a reference by a Sessions Judge under s. 434 of 
the Criminal Procedure Code, a sentence of whipping 
in addition to one of rigorous imprisonment in the 
case of an offence specified in s. 2 of Act VI of 1864 
was annulled, as the offence was not committed 
after previous conviction. Beg. v. Surva bin 
Krishna Mandavelar . . 3 Bom., Cr., 38 

Beg. v. Baeji vaead Bapu . 4 Bom., Cr., 5 

8. — — Act VI of 1864, 

s. 3 — Second coniiclionfor offence committed before 
first conviction. — S. 3 of Act VI of 1864 (the Whip- 
ping Act) does not apply to cases in which the second 
conviction is for an offence committed previously to 
the first conviction. Beg. v. Kusa yabad Laksh- 
man . . . . . .7 Bom., Cr., 70 

9. — Previous convic- 

tion. — A sentence of whipping founded on a previous 
conviction of the prisoner is only warranted where 
the subsequent conviction is for the. sarno specific 
offence as that in respect of which the previous 
conviction applied. Anonymous . 5 Mad., Ap., 1 

Anonymous , . .5 Mad., Ap., 39 

10. - — Theft in dwell- 

ing-house — Act VI of 1864, s. 3 — Previous convic- 
tion of theft.— A prisoner convicted of “ theft in a 
dwelling-house ” who has previously been convicted 
of “ simple theft " is not thereby rendered liable to 
whippiug, under Act VI of 186-1, s. 3. Beg. v. 
Changes, yaiad Shumia . 7 Bom., Cr., 68 

1L — : Act VI of 1864, 

s. 7 — Conviction of dishonestly receiving stolen 
property — Previous conviction for theft. — P was 
convicted by a Magistrate of the first clas3 of dis- 
honestly receiving stolen property. Be confessed on 
bis trial that he had twice previously beeu convicted 
of theft. He was sentenced to be whipped, to be 
rigorously imprisoned, and. On tbo expiration of the 
term of imprisonment, to furnish security for good 
behaviour. Held, that the offence of theft not being 
the same offence as that of dishonestly receiving 
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WHIFBUfG — .continued. 

stolen property, the punishment of whipping was 
illegal. Empbbss v. Pabyab 

[L L. B., 1 All., 666 

12. Conviction 

of separate offences — “ Souse-breaking to commit 
theft, ” and “ theft ” — Whipping Act, VI of 1864, 
s. 2.— Where a prisoner com icted of “ house-breaking 
in order to commit theft,” and of “theft,” both 
offences being portions of one continuous criminal 
act, was sentenced on the first head of charge to 
one year’s rigorous imprisonment, under s 457 of 
the Penal Code, and on the second head of charge to 
receive twenty stripes, under s. 2 of the Whipping 
Act (VI of 1864), the separate sentences (though 
not illegal) were disapproved of, as contrary to the 
spirit and intention of the Whipping Act. Beg. v. 
Genu bin Aku . . .5 Bom., Cr., 83 

13.1 Act VI of 1864, 

s. 7 — Conviction of theft . — A sentence of whipping 
cannot, with reference to Act VI of 1864. s. 7, be 
passed on a couviction for theft under s. 379, Penal 
Code, as the former section only provides for sen- 
tences of imprisonment for 1 a term not exceeding 
three years. Queen v. Esan Chunder Dey 

[21 W. B„ Cr., 40 

14. Attempt at house- 

breaking with view to theft . — In the ease of a con- 
viction of attempting to commit house-breaking 
by night with intent to commit theft, a sentence 
of whipping was annulled as being illegal. Beg. v. 
Ye lb a vabad Paeshia . . 3 Bom., Cr., 37 

15. Substitution of 

whipping for other punishment— Sentence — Theft. 
— Whipping may be substituted for any other punish- 
ment for the offence of theft in a dwelling-house. 
Queen v. Junghoo Khan . 3 W. B., Cr., 36 

16. — — Act VI of 1S64, 

s. 7 — Whipping in addition to other sentences. — A 
sentence of whipping passed on a person who is 
already under sentence of death, or transportation, or 
penal servitude, or imprisonment for more than fivo 
years, is illegal. If the sentence of whipping pre- 
cede, instead of follow, the. other sentence, the pass- 
ing of the latter senteneo renders the infliction 
of the whipping illegal. Anonymous 

[I. Jj. B., 1 Mad., 58 

17. ' Act VI of 1SS4 

— Power of Magistrate. — When a Magistrate, in 
exerciso of the powers conferred by s. 46 of the 
Criminal Procedure Code. 1861, passed a cumulative 
sentence against a person com icted at one and 
the same time of two or more offences punishable 
under the Penal Code, — Held per Peacock, C.J., 
and Phbae and Sbton-Karb, JJ., that be could 
not, in addition to tbo penalties prescribed by the 
Penal Code, sentence the prisoner to whipping under 
Act VI of 18Gi; nor could bo exceed twice the extent 
of bis ordinary jurisdiction as defined by s. 22 of the 
Criminal Procedure Code, 1861." Held further per 
Sbton-Karb, J., that in the case of hardened offend- 
ers, a Magistrate can award whipping in addition to 
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WniPPINQ-t^ aaed 
the xaai mum of Impnaeramtiit which be u compe- 
tent t< award. Htldpth MiC»n«»o* aud Jace 
SOW JJ tbit th Maglatrate may u tucb ciac la 
addj oo to a»ard ng inutile the pun ahto nt »b cb 
may be award'd for a »rgU off nee award tbe 
pumabmcnt of wb pj n„ bnt only cue wl ppwfe <“ 
beawa led. Nam a Cbcdu 

(B I, B, Sup. Voh 651 0 W IU, Cr, 41 

rBTTU\Dwir BCBC8 JlOntt BcttCB 

[14 W IV, Cr,7 

18 _ ActVlcflStd- 

Total Cade , 32., 312 37 Cr m nil Trottdurt 
Coda (Ac XSFc/mt) t 16 Cmmttat ta urn 
tem pi Wli le tbe fr us r *11 convicted by the 
hUgutraU of three ! at opt and K pirate ffcnc«a.a 1 
«tl sentenced to a month a Smprwtntsfnt for tbe 
effrnre of wrongful ronfio tntnt un I r a. 31'’ • > 
—.0 lb* upmuin at for ibr off net of ur.Ur ly 


cauiuig grievous bart under •. - 
■» b twenty sir pcs for the off 
i. 3 8 of tUp P jlI Codr t « >p . 

PniiR /,/ J id g that he sc 

l\b ' ' • - 


»n J t. 

r f tl at and r 
Id hiur uni 

- - l cr aaa I 

.... u d at L ua tmeoftwo 
or dpi on a p abablr n I tl t 1 nal ( ode — 
li d Ktuv a d l huh JJ duarnt ng) that u it 
la* f" (r Li ourt n ado txw to tbe penult a 
p ac Ur. hy tbe T ial Cod to > nt* er tha 
r*WB towLppng \ait r Ckn.dtr D ] R* 
hup Fe VSi not fol o* d. Mims ddi* r 
Gitnt Cna net bauadab 

[7 B la IV, P B. 165 15 W IV, Cr, 89 

18 Hag trait of 

tttouJ I at tmltrCnn *nl Freer Jurt Codt IS 3 

Cornwall ottdwrt tod, (At X of l&SiJ „ 3 ami 
52-A J*r«man«,otda M» ? iUr.te of the accoad 
dau under A t \ of IS • u ncompUcnl, » nea the 
coming into f rce of Art X of 1184 louait.s 
tracaolnhippu, unleu hr a specially empowered 
•o to do accord ng to the J o i» oa. of a 3* of tbe 
•alter Act. Luiiu r Bbaotasti liirji 

[L Ie. K, 7 Bom, 303 

nn 2 to | S,a , ln 4 aratrace of wb p. 

ITmlwM. ?“s !" f oalh * '“Pnaoamrat, . 

Si tt4t li * rt^(T .bould 

oetoongbt before Lun at tbe term a , on of the .m 
priaram nt. and that tbe a ntrace f wh ptio. .bould 
Scaatma^od e°fwb ° B f 'lUi™ mtnra <l»uoa of tbe 
«t*! X pt^«Va' be ^° art «« 

2L 20W IL, Cr, 73 

^PPtngHsTi ° r ° u “ da fo f eentenco of 

^Caug- Trie dm i roar o- 

& «Msca^ _A * 4ni ^ bcfreS-g-ing 
^°*I pwuabment, th re ought ' 


_ ‘ D r * oagLt to 

13 tbe ncord of tbe prei iooi 


wniPPHJO-c»»waK/c<f 
cootIcI on* rtbrd oo The con*! -UoitauJ SdraUtj of 
the priiourr oagtt V be proved In tbe regular way 
a mere kvfeut ta tio eildcnce wbaUifr Qrita t 
Nczx* Jtciuro 15 W IV, Cr, 62 

- Mode of infi ctlos of sen 


23 

tenco of wWpplDg — Staj o f t< intact, GntaJt 
for— Act rie/iSCi u 11 aai ia.-MtamagU W 
w rua raccutuKi aballbaatajcd" U Art tl of 1 oh 

a. 1L ‘•a. 11 and It togtllnr moan that a n-aa 
acnUnctd to whipping la not to be uMrpcd mum 
in a £t a^teto bear Uj tbe wb pp ag arnuld nt* 
be comm eared, but if it be oommcBod, it u 
to be eootinu d loagtr than the wan it £t to bear t s 
a L d tbrn tbe arntroce haa been aatbfied, for it ca-Mt 
be executed by inetalwrate. A>03tMora 

[3 31*1, Ap, 1 

- Time After sentence within 


which whipping may he given— Act VI / 
fS61 t 9 —A kl truce of flo e gui>. cannot be ea-TfO 
oat aftor the nptry of the 1 m t cf fif J 16 ." J 
from tbe date of tralcnee provid'd In a. 9 of 
MoflSCi. Axosrnaca G Had, A p, w 
Ttua ruling aaa hrld to be appl rable'to 1^3 0 
of tbe Code of Cri min al Procedure 18 A Atwj* 
ticca 7 Mad, Ap, 30 

TOIPPIKO ACT (VI OP 1834). 

«»e Caaxa c*d** ttantna 


Stt Co-urtiKiwa. 

Stt Dowctt* X. L. K, 19 »= rn -’ 697 
Stt Uisdd Wmow 

« ( « Lnmanoi Act 187' aar l 'jb 

[VUB,19A11,168 
I. la B, 31 Cal 157 

L. B, 21 V A., 155 

Are Jlanonml* Law- I “ K y 1 ^ t 2 21 

IL.M Calo, 7 °| 
17X7 B- F a J®? 
11 Bom, 104 

,ti :Sifg 

I I* B, 21 Mad, 2' 
lX. B iases 9 
Ii. K. 24J.A. 1W 

AreMAno^Lavv-^ 

LE,24LA.‘ W 

Bleu of— 

Stt CatEl exosa MiaoxaniX Liw 
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WIFE. 


See Cases under Hindu Law — Contract 
—Husband and Wipe. 

See Hindu Law— Husband and Wise, 

. [I L. R,, 13 AH., 138 

See Cases under Hindu Law— Pabtition 
— Eight to Pabtition— Wife. 

See Cases under Hindu Law -Pabtition 
— Shares on Pabtition — Wife. 

See Husband and Wife. 

See Lunatic . 1 L. R., 15 All., 29 
[I.L.R., 23 Bom., 853 

See Cases undeb Eestitution of Conju- 
gab Eights. 

• See Wm- C onstruction. 

(4 B. Zi. B., O. O., 53 
L X.. R., 13 Mud., 379 
. X. Li. R., 22 Bom., 774 
See Witness — Civil Cases — Pebsons 
Competent or not to be Witnesses. 

[I. L. B„ 18 Bom., 468 

— Action for harbouring — 

See Eesutution of Conjugal Eights. 

- [I. L. B., 1 Bom., 164 

Custody of— 

See Habeas Corfus . 13 B. L. B., 160 
See Hindu Law— Guardian— Eight of 
Guardianship . . 23 W. R., 178 

[I. L. R., 12 Bom., 110 

See Mahomedan Law — Custody of 
Wifb . . . 5 B, li. R., 557 

[43 B. L. R., 100 

- Evidence of— 

See Evidence— Criminal Cases— Hus- 
band and Wife. 

[B. L. R„ Sup. Vol., Ap., 11 
* 7 Bom., Cr., 50 

Maintenance of— 

See Cases under Hindu Law— Mainten- 
ance- Eight to Maintenance— Wife. 
1 See Cases uNder Maintenance, Order 
of Cbiiunab Court as to. 

-Relinquishment of — 

See Bigamy . I. L. R., 19 Calc., 827 

Removal of husband's property 

by— 

See Theft. . . 6 Bom., Cr., 9 

[8 Born., Cr., 11 
1 Mad., Ap., 23 
I. L. R„ 17 Mad., 401 


WILD ANIMALS. 


WILD ANIMALS— concZutferf. 

longer tlia property of a man than while they con- 
tinue in his keeping or actual possession j but if they 
regain their natural liberty, his property ceases until 
they have a mind to return, which is only to be 
known by their usnal custom of returning or are in- 
stantly pursued by their owner, for during sucli pur- 
suit his property remains. Chiton Churn Doss r. 
Collector of Sylhet . . 21 W. R., 75 

2. Capture of wild 

elephant — Right of owner of land where captured 
— Right oj finder. — A wild elephant, having fallen 
into a pit made by K S in his own land, was sec. red, 
removed, and tamed by TJ 11, without the leave of 
K y. Held that K y was the captor, and that U‘J£ 
acquired no property in the elephant. Makath 
Unni Moxi v. Malabar Kandafunni Hair 

[I. L. R., 4 Mad., 288 

S. — — — — Escaped elephant 

— Ownership- Recapture « — A tame female elephant 
escaped from her master's field in company with a 
herd of wild elephants and resumed hef natural wild 
habits. The owuer-plaiiitiffi abandoned his search 
after two months, and then offered a reward of EfiOO 
to any person who should recapture her. At the end 
of four months she was recaptured by the defendant, 
who was compelled to tame her in the same way as if 
she had been an ordinary wild elephant. Plaintiff 
offered tho reward of 14200 to the defendant and 
demanded tho elephant, but tho demand wa3 refused. 
Held that Under tho circumstances the plaintiff had 
lost all claim to the auimal. Peal •■. Campbell 

[3 C. L. R., 615 


WILL. 

1. Execution . 

3. Attestation 
3. Poem of Will 
A. Nuncupative Will 

5. Validity of Wild 

6. Eevocauon . 

7. Inspection op Will 

8. Denunciation by Executor 

9. Construction 


Col. 

. 9172 
. ,9176 
. 91S0 
. 9182 
. 9182 
. 91S3 
. 9181 
. 9484 
. 91S5 


See Costs— Costs out of Estate. 

[I.L.R.,25 Cale., 563 

See Domicile . I. L. B., 4 Calc., 100 

See Cases under Hindu Law — Will. 


See Land Tenure, in Calcutta. 

[1 Moore’s L A., 305, 399 

See Limitation act, 1877, s. 19— Ac- 
knowledgment of Debts. 

[X L. R., 15 Mad., 380 


1. — — Animals feree natures— Es- 

cape of wild animals kept in confinement — Return 
or pursuit of such animals . — Wild animals are no 


See Limitation act, 1877, s. 19 — Ac- 
knowledgment of other Bights. 

[XL. R., 1 Mad., 388 
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WILL — citi aset? 

^te IIahobxeas Law— Exsowbeit 

[L LB, 17 Bom 1 
LILIBLA, 1"0 
<■/# Cists cvokb Maeobxsax Law— 
WlXZ* 

Set MajAeib UV-Wn& 

& e llOKIGAGI — I ODI 07 HoBTOAOtS 

[LL-B,1 A1L.763 
5 » Cist* rjrors Pbobats. 

Tsr.i LL.3L.18 Bom, 651 

— Cons ruction of 

^e Drtn— Co^stsrcnos 

ILL. B, 20 Calc, 373 
St* Lminnor Act is «, la 

(I L. It 8 Calc. 7E8 
LI* B 14 Bom. 4 S 
*et Libit at o» Act IS a»t 32. 

L L It, 15 Calc.. 66 
L It, 14 L A, 137 

Construct on of Suit for— 

" t Costs Co It OCT 07 E TITS 

[L L H, 16 Calc., 725 
L It. 16 L A. 127 
L L It, 21 Calc., 683 
c « LnctTITlOS A -T is AST 120. 

[XLR.20 Calc, 806 

Decision os to construction of— 

Sf# fit* Jrc cm Esxorru sx Jr no 
“ I,T L L It 20 Calc, 8S8 

’ Decision as to genuineness of— 

Exs J rn cata Exrorrxi st Jrco- 
M,vr L L It, 16 Llad, 380 

[L L It 20 Calc, 900 
L L B, 21 Bom, 663 
Execution of Question of— 

Set limit os Exrraxscx ob c ui- 
vuuos to AiirmiT os 

[LL.R. 20 Bom, 238 
_____ L LB, 21 Bom, 335 

Exemplification of— 

Btt Seems os Act ». 23 

L8B.LB,Ap,76 

' ’Jnneupabva 

» Law— W ttL_\ rsecllI1T , 


Wan 


- G re make 


?&££*■ 

^ paEiOunAit^hSi^ 19 Bom, 6SO 

WAtS^n* tpQcxcs pOidityof— 


WILL — cast iui 

Revocation of— 

S** Hurts Law— W at— NrsctiiiTO 
WttL* L L. It , 3 Calc, C 2 S 

'« Scccxuicx Act *. C. 

[LLE.1 Calo, 168 

Statement in— 

Ste Ktieescb— Cxtu. Cajx*— RictixS 
is UocrmsTi L L B, 1 Boa, 55 I 


- Suit by person cla imi ng under— 


« Itisca^ J puButn. [17 W a, 277 
toi ihuteJ-ilB Bom, 712 


*** tint Paocxprsi Coca, 16S- a &V 
[LLE.0 Boa, 73 


1 EXECUTION 
- Succession Act, s.60— 


twr* f lutetcr— A afar* cf tttntl s r*fs »»* 
To cctule the <xrcu,crtO pio^-e, tie s^satura 01 
the IrsLtcr nut he that of a ren»coc» pm*. . *m 
at* the it mils of m re mechanical ejo txrct ef hr 
hand. Eli 1 1 Tibs DosUa r Nos * CHrr-» 
Km 21 W It, 84 


_ - KiKol o* t] **1 

ly mpruntitktf /a 1 > 1< • lit toimt— S**ft* 
Arf..ja A U tutor who fcr a number ef J»" 
«u, u fcr was enable to ante n tie UA of at i~S 
tuu stamp, whjchcM'dtotxalUchrdbyasttTact 
toarydocnm nt or paper he waatrd to » ga.«e«t*a 
a nil] and under his direction a .unset a£x«d Xrf 
mpmaao cl fci* tame stamp on the aaiJ documral. 
HU that the Uec«UM 0 ( ilir»antUn«™ 
proprt and came strictly withm the mesam* *» **“ 
words used in a. «0 of the Imxan 'uccesuoa Act 
N Ian Ar Cars cab iUscorAonTA e ^jaan«o« 
Dot, SS.B.<OC>te.SU 

paw K,6'3 
JFaa It/ fro f t. 
t ly ft I nf * r 

r .irmi ,v mil •. U uc o., ndsnl daisied the 

property in dirputeun.hr the *01 of a fluaia •■A* 
bat iept tack the endrnee which »0sA fca e deaMJ 
csUhluhed that the mark p<t portisg to te »“ fJ 
the * n_p* at a really made by h rorather 
acd that at the time of the execution the oatir* 
crctecta of the dccnmcnU were *«2 la0 *° . Z7, 
the Court « fused to act c|<B X IlABUAfc 
BaBAiTAsnaa r I’bastaiatdis PaaBSCTAi 

[LLS.18 Bom, — “ 

4. • IViAa-e aai J* 

» a rtrat c. M (ref ISsl) • wX-ZtWc*^ *> 
to II* exec*/ 0* of* will 1] * ftr, a •««« _* 

Oa a qccitioa of fact raiaed in 1 SS" ahelhrr 
alleged testator had or had not Wen a'l* «» “/ 
execute hu wflL as he *.. ea dto t»« 
hu last Maesa, the judgment of the Dutnct Cota 
the liuuiiTe n> nitael The judgmicl 01 
Bi(.h Court which weald hare « lied the P 0 ** 
gracUd iq SS- was reversed men the 
of reuSicting evidence a* to the mtuUl capacil « 
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"W xxijli — continued. 

X. EXECUTION — continued. 

the testator,- and as to the genuineness of his signature. 
BoitESH CHUN-DEE MtfEEBJI V. RAJAH! I(ANT 
Mhkebji . . . .XL. E., 21 Calc., 1 

5. — — Evidence as to 

execution — Duty of Judge— The question whether 
an alleged Hindu will was genuine or not was raised 
by the relations of the deceased, on an application, 
under the Probate and Administration Act (V oflSSl), 
for administration with tha will annexed, filed by the 
proponent. It was held upon evidence, which was 
very conflicting, in some respects obscure and unsatis- 
factory, aud in reference to which the Court below- 
had differed, that the will was genuine, and that the * 
High Court was not justified in reversing a decree to 
that effect. It was also held that it is the duty of a 
Judge in such cases patiently to investigate tho 
actual facts, placing himself as it wero in the position 
of tho alleged testator with all his actual surround- 
ings ; not to approach the subject from the point of 
view of what a testator ought or would be likely 
to have done on some preconceived idea of Hindu 
usages aud habits of thought. Dowiat Koer d. 
BAJirunn Das . . I. L. E., 25 Cnle., 459 

[L. R.,25 1. A.,21 
2 C. W. M\, 177 

0. Proof of due exe- 

cution of icill ichere the mental capacity of testator 
is in dispute— Pules for decision of such cases — 
Presumption — Duty of Appellate Court tn deciding 
on evidence of witnesses.— In all cases iu which 
tho evidence is conflicting, it is the duty of a Court of 
appeal to have great regard to the opinion formed 
by the Judge, in whose presence the witnesses gave 
their evidence, as to the degree of credit to he given to 
it j aud probably tbe advantage of hearing the 
witnesses gh e their evidence is of special value where 
there is conflict between them as to the mental 
capacity of a person whoso conduct they have 
observed, and whose state of mind they depose to t 
for the original Court has not merely tho better 
opportunity of judging of the truthfulness of the 
evidence from the manner in which it is git eu, but 
also of judging how far the witnesses possess those 
qualities on which depends much of the value of 
evideuco given in good faith, viz., power of observa- 
tion, power of judgment, accuracy of expression, aud 
general intelligence, which are of special importance 
iu cases where the execution of a will is disputed 
on the ground that at tho time the will was alleged 
to have been made, the mental capacity of the 
testator was such that it was doubtful whether tho 
will could have been “ duly executed.” “ Due execu- 
tion” of a will implies not only that the testator was 
in such a state of mind as to be able to autkorizc, and 
to know he wns authorizing, the execution of a 
document as his will, but aho that he knew and 
approved of the coutcuts of the instrument; and 
iu such cases of disputed execution the Judge should 
consider and express au opinion upon both these 
questions. In ordinary cases execution of a will by a 
competent testator raises tbe presumption (sufficient, 
if nothing appears to the contrary, to establish) that 
he knew and approved of tho contents of the will. 


W XJjL— continued. 

1. EXECUTION — continued. 

Also under ordinary circumstances the competency of 
a testator will be presumed if nothing appears to 
rebut the ordinary presumption : ordinarily, therefore,- 
proof of execution of the will is enough. But where 
the mental capacity of the testator x is challenged! 
by evidence, which shows that it is, to say the least, 
very doubtful whether his state of mind was such that 
be could have “duly executed” the will as he is- 
alleged to have done, the Court ought to find whetlier- 
upon the evidence the testator was of sound disposing 
mind and did know and approv c of the contents of tho 
will. Where this had not been done, the Appellate 
Court, after considering tho whole evidence, held,, 
contrary to the decision of the lower Court, that the 
will was not proved and refused probate. WoOHESH 
Chunber Biswas r. Bashaiohini Dassi 

[I. L. B., 21 Calc., 278- 

On appeal to the Privy Council : On the weight of 
the evidence the Judicial Committee decided that the 
proponent had not discharged the burden of proving 
him to have been capable. The present case did 
not resemble one where a testator, near death, might, 
with the requisite degree of knowledge, have ex ecu tod' 
a disposition of his property for which, previously and 
while his mind was still in vigor, he might have . 
given instructions. Rash Momm Dasi r. Uaiesh 
Chuxdke Biswas . I. L. E., 25 Calc., 824 

[L. R.. 25 X A., 109 
2 C. W. N„ 321 

7. — Proof of execution- 

of will — Probabilities — Evidence.— The fact of the 
executiou of a will was disputed by a testator’s- 
relations. They impugned the will mainly on tho 
theory of theimprobability of its having been executed, 
by him under the circumstauccs existing at the 
time, and in the presence of the witnesses alleged- 
to have attested it. They admitted his intention 
to execute such a will, but contended that, having 
long deferred the execution, he had died without 
having effected it. To outweigh the strong aud 
satisfactory evidence upon which the affirmative of 
dne execution rested, it would have been necessary 
that the improbabilities should have beeu cogent aud 
clearly made out. But in their Lordships’ opiuion, it 
was neither the one nor the other, and was based 
on an exaggerated view. The suggested iuferences- 
against the will were not borne out ; and on the other 
hand, the testimony in support of it was goed. The 
judgment of tho High Court, maintaiuiug the will, 
was affirmed. Cnornr Nakain Singh v. Batan 
Koeb . . . X L. R., 22 Calc., 519 

[X. R., 22 X A., 12- 

8. 1 Suit by testator’s 

son contesting validity of will — Alleged testamen- 
tary incapacity. — Although tho mental faculties of 
a person suffering from partial parah sis may have 
been affected by bis physical weakness, he may still 
bo capable of devising and of executing a will of 
a simple character, although unfit to originate or 
to comprehend all the details of a complicated settle- 
ment. In one sense tha testator may not have beeu 
in the state which the witnesses described as “his. 
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"W ILL—ca a h a > eJ, 

L EXECUTION— eosf axed 
full sense*. H e wsa feeble in tody The eigour of 
his amid was roj aired tndb suttersnre was defect tee 
On the oth r ! and there wa» nothing m the tsidenca 
xhicb could reasonably lead to the t ftrenee that 
he mi incapable of understanding inch business 
u fill to hi* lot or of r gvlatiog the tnccen on 
to h a property H the hearing of the amt, it 
*u all ged that he «n snbj ct to insane doSouer.s, at 
to wb eh however the Court* below concurred in 
finding that they ha 1 rot bees shown to have <i ited 
The atateu enta male by b m alleged to lave been 

the r ault of delation had not be.n shown to be 

altogether nthout foundation Aa to h* thur 
L rdah p* opin on was that in order to coratitute an 
insane dilus on affect ng the qnc.t on of testinmitary 
capac ty it should hare been »bo»n not only that it i 
''■*» unfounded hot also tlist t «n 10 dost tute 
of foundation that no one iare an iniaue penon 
wonld hare euterU ned t Tie judgment tl at tbia 
testator had oot t tameutary eapt t appeared to 
U era to ha e bad tl « naafe bat s of ipeculalire 
theory den ed fnn me> cal look* and j e. rial aula 
in oth r res ad ot o ha e b en fondled on the 
Taeta prort 1 n thi*. >*jid Vit r laao Alt 

[I, L. 1L. 23 Calc. 1 
L. K., 22 L A„ 17i 

.X'vJzJ": 

/*»»<;« — A hi Oja Mabomeunn re i dent in Bombay 
made hu will in IbSG, appoint! „ Lia wife, and 
hi* elicit too by a former » fe to cxeeuto it The 
ddWt tm" ,i btb , F<bn j"* having at 
TV. »,\r! lU *e Dt rtiL foor ** «!*• 

“rp'i s for probit- of all the a) ore, 
popounded a Mlh cooicU sieging it to haro been 
™*de by h r husband on the i th February 1591 
tott^L‘ t l Onfd v. f0 . r P '. 0blt '' 10 delivered to h a 

“t e<Se rtT , bU , t ° n,, v 0f tbe » » *«d of th. first 

W H&'ZZU b “ 

the .mind a 1 P " te ? tb * U “ coticJ »* «S 

ut wITfet!! i". 5*v‘ nfl i ncnc * ,f * h8 ~de«i 

WS» l tJa h Si^£ ,1 * a iuh 

Of nodM Joaneui* 1]’| < n* teCourt M 10 lt « *t«oee 

rrldesce Jmd tbA° p nicn lt «** 

-of the irif t 7* ! X e tod Cili, general assertion 


fsssSaJts 

hut^anda w ( .“““WW character ,r,d 0 f t i, e 
fvr httla p b , “*• “dyf their difference, » en t 
efbimed the ,„s “ re f lri V° lb ® £ f>h ceded they 
‘be «t Idea re tifwMVV on P a,d Can « finding 
0 “*• left \p«n the inf rente thi 


WILL — eou 1 1 ■ a erf 

1 EXECUTION— concluded. 
the testator had been at the time when it teas alleged 
by the widow that 1 f had made tint rod-cil tea 

exhausted and ill for such a testamentary act Sill 

lUuoieu JiFFEBmu r Ditf* Ja*bii 

[L L. B., 22 Born., 17 


2. ATTESTATION ’ 

10 — — Directions as to attestation 

—Sum won Act i 50—Pnlit*.— An trapnn! ged 
will mil not ho recognized by the Court and adnu ted 
to probate unless executed In aecordance » th the 
direct ona routamed m Part 1 til. Act X of 1825, 
such direct oi a bring Imperati e and rot merely de- 
claratory Held that the words •* in the p enured 
the testator, in cL 3 of a. 60 of the Success! u Ac^ 
may rectire the tame construction that has been pul 
upon them in the English Courts, bnt cannot recur* 

larger interpretation. EsilA* e. Gabbieu 

[3ITW,33 

1L Presanco of witnesses — 8ue* 

jet (X of ISC5J t aO— Where the delator 
doe a rot himself a go tlic wilt, bnt some o>her person 
signs it In bit pretence and by hia direct on. then 
beside* this othtr person thire must be two witness'* 
who man *ign tho will in the pretence of the testa 
tor fa fie oocdi c/ £i> } ,^ttj Dtuet X L. S i 
Cale., 150 and U.rro a.rfars DsU» Clarif 
Kant SluUackarjft I L. R , 6 Cate., 17 cited. Jv 

TB* VATTtK O* TH* PXTHIOS 0» llSMtOt* Want* 

[I,LB n 8 Calc , 223 

S. C. Gbjiji CnnsDLB Baebsjx* r 
Dxai UCL.B..350 

12. Attesting witness— S.e«»«e«» 

Art a ZO-Sgnalart mad, faf t * <Aor *» P"'f 
afterward, attnhng —The peraon making the »«»« 
tnro of a will for the Uatator I* not con pite®« »* * 
attesting w tores of it* execution under the pmriuona 
of the “■ access ton Act. la tk» good, 

Cart n S14 and Smith T Uam • 1M 
gushed Is in* goods or NasiJBil fi9EiWI 

ilBSTXI. A TABU r PtsTASJl’fASaBHAl 

[11 Born, 87 

13 Mode of attestation— 

t oa of .Cl ll-W.ll, Act AA I' of IS3S * f " 
A 7 of the Wills Act, \\V cf ISSS enacts Urn* 
no will shall be rahJ uuleaa t shall be In. J 

executed in manner hereinafter mmt ooed ■ (tliax . 
to say) it shall be signed at the foot or cud tbereoa 
by the Uatator or br some other p ana In 
presence and by hts direction and sacn *i» D * 
shall be mad* or acknowledged by th* teazle* ‘j 1 
pretence of two or more witnesses present , 
am* time , and such witucaw* shall •utscr't'e 
will iu th* presence of the te»tator but uo 
altta^tum shall be necessary ” A tutator a 
hia will iu tbe presence of a witnesa who 

it lu hi. presence, and some time afterward*. . 
the arrival of another witness, the testator 1 
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"WILL — continued, 

2. ATTESTATION — continued. 
joint presence of the former witness and the other 
subscribing witness, acknowledged • his subscription 
at the, foot of the will. The second witness then 
subscribed the will, and the first witness in his and 
the testator’s priseuce acknowledged his subscription, 
but did not re-subscribe. Held by the Judicial Com- 
mittee (affirming the decision of the Supreme Court 
at Calcutta) that the requirements of the Act had 
not been sufficiently complied with ; it being neces- 
sary that both witnesses should be jointly present at 
the same act of the testator and joiutly subscribe it 
in hi.-, presence. Caseuk-nx r. Folios 

[3 Moore’s I. A., 305 

14. Acknowledgment of signa- 

ture by testator.— It is a sufficient acknowledg- 
ment by a testator of his signature- to his will if ho 
makes the attesting witnesses understand that the 
paper which they attest is his will, though they do 
not see him sign it, or observe any signature to the 
paper which the) attest, provided that tho Court is 
satisfied that the testator's signature was on the will 
when the witnesses attested it. Mamckbai r. Hob- 
atasji Bomax.ii . . IIi.B.,1 Bom., 547 

15. — Sufficiency of attestation— 

Succession Act (X of 1665), s. 50 — Prolate — Hindu 
iritis Act (XXI of 1870), s. 2.— By the Succes- 
sion Act, s. 50, no particular form of attestation 
is necessary : therefore, where, to a document pur- 
porting to bo her last will and testament, the name 
of the testatrix was written by A, and the testatrix 
then in his presence atlixed her mark, aud A iu her 
prcseuce wrote beneath It “ by the pen of A,” aud 
the testatiix u as then identified to the Regisirar, who 
was present, by It, who had seeu her affix her mark 
to the document, aud who in her presence put his 
signature as having identified her, - Meld a sufficient 
attestation ; aud piobate was grauted. Ix THE goods 
op Roxmosbx Dos see . L L. B,, 1 Calc., 150 

10. Succession Act 

(X of 1865),' s. 50, cl. 3~Init!als of witness . — 
Semite — If the attesting witnesses affix their iuitials 
at the time of witnessing the exccutiou of a will, it is 
a sufficient compliance with the terms of s- 50 of the 
Succession Act. A mm ax be e . Yammaiai 

[I. L. B„ 15 Mad., 281 

17. Will not attested 

by two witnesses — Succession Act (X of 1S65), 
s. 50 — Hindu Wills Act (XXI of 1870), s. 2, 
c Is. fa) and (b).-Iha Hindu Wills Act (XXI of 
1870) applies b. 50 of the Indian Succession Act 
(X of 1805) to these wills only that are mentioned in 
s. 2. els. (a) aud (A), of the former Act. A will 
which was not 6uch a will as there mentioned was 
held to be valid, though not attested by tw o witnesses. 
I>* BE BAI'UJI r. J AGASBATH 

[I. L. B„ 20 Bom., 674 

18. Pardanashin lady 

—‘‘In the presence of" — Succession Act (X of 
1S55), s. 50. — After execution of her will by a 
testatrix, a pardanashiu lady, and its attestation in 
her presence by a witness who had seen her execute, 

(it, it wa3 presented for registration, the testatrix 


WILL— continued. 

2. ATT E ST AT I ON— continued. 
sitting behind one fold of a door which was closed, the 
other fold being open, and the Registrar and another 
person who identified the testatrix being in the 
verandah outside the rcom behind the do.;r of which 
the.testatrix sat, all that the Registrar actually saw 
of her being her baud. The testatrix admitted her 
execution of the will, and her admiss’on was endorsed 
on the will and witnessedhy the Registrar, and the 
person who identified her, at the same time. Meld 
that the witness was “in the presence of” the 
testatrix within the uu airing of s 5'J of the Succession 
Act (X of 1SG5). H ORKSDEAXABAIX Acu AKJI CuoV- 
DUlty C. ClUSDBAKASTA IiAIUllI 

[I. L. B., 16 Calc., 19 

19. -- Succession Act 

(X o/ISSoj, s. 50— Proof of due attestation of will 
— Strict proof of due attestation whether necessary. 
— S, the widow of J, the testator, applied for probate 
of liis will. The writer of the will deposed that ho 
had signed the will before the testator signed, and that 
the testator signed immediately after him, and that 
'none of the witnesses signed in his presence. IJ, one of 
the witnesses, said that he signed the will after the 
testator had personally acknowledged his signature to 
it, aud that, when he signed, other witnesses’ names 
were on tiie will. Of the other witnesses, three were 
proved to have been dead, and the remaining witness 
was i ot examined, hut his signature as well as the 
signatures of tit- witnesses who were dead were proved. 
There was no direct evidence that the testator had 
acknowledged his signature to these witnesses, or that 
the will was otherwise proprrly attested by a second 
witness. Meld that strict affirmative pioof of due 
attestation is not absolutely necessary in cases of 
this class j and if the circumstances are such as to 
warrant the Court m reasonably concluding from 
those circumstances that the will has been duly 
attested, probate may be granted. 'That upon the 
whole evidence it could reasonably be concluded 
that the will had been duly attested in accordance 
with law. My fit v. Sanderson, L. R., 0 P- D., 149, 
referred. Smo Sosdabi Debi v. Hbmaagisi Debi 

[4 C.W. N.,204 

20. Grant of probate 

— Siyuature — 1 Viet., c. 26 (Wills Act), s. 2- 
Succession Act (X of 1S65), s. 50. — To the will 
of A, a British-Lorn subject aud a member of the 
Bengal Civil Service, who died iu India possessed of 
personal property only, a native servant of the testa- 
tor, purporting to attest the will, appended words in 
tho Persian character signifying “ this is A’s signa- 
ture.” Mela, ouan application for probate, that this 
was not a sufficient -inscription of the will. . Semble 
— A signature by mark would be a sufficient signature 
to a will by a Witness under the Succession Act. lit 

the goods OB U sene . 13 B. L. B., 393 

21. : Succession Act (X 

of 1665), s. 50 - Mindu Wills Act ( XXI of 1670), 
s. 2. — S. 50 of the Succession Act (X of 1865)' 
clearly intends-that the two attesting witnesses to a 
will stall sign their names after tho testator or testa- 
trix shall have executed tho will. Btssonath Mind a 
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WILL — eomhmued 

2 ATTESTAT ION — eont, need 
T Doyaraa Jama, I L H , 5 Gate 733. and 
Ttnanin r Alt** I L R 3 Eon 3SS followed. 
If m testatrix admits a s feature oa a will to be ben 
before a Eej-utrar of Aiitarancca and is identified be- 
fore lum by one of tl o witness s to tbe a f nature 
and both tbe Registrar and tbe identifier s gn tbe 
names at sitn e»* to tbe admissi n made,— Held 
tbit sncl an attcstition w mid be mil cient to satisfy 
t tO of Ac \ of 1SCS 2m tie good* of Rosnonry 
Douce I1S1 C«U 150 followed lx IB* 
hit tek or the mmol or IItbbo SrsuABi 
Bun. Hcbro Sc*j>*bi Dabu c CnsaosaEiM 

Bllt'TTICHAR JKE 

[Lit H., 0 Calc., 17 ac It E., 303 

22 Altering trit 

*«» 1* thonld ».y»— ‘■Vce.tica A t(Xof 

1^65) t 60 —Tbe tlgnaturct of two or more attest 
mg witnesses to a « 11 required by » oO of tbe 
SncerM on Aft (\ of ISCo) mntt b attached to the 
will after and tot fc fore tbe testab r't , gnrng or 
affitin H 1 a marl to it Q.ore-tt hither a .ill 
can be prop, r y atteited by a marltmau Blsso- 
»ATB D SDA f DOIABAH JAXA 

£L It. E., 5 Calc , 728 COL E^ 565 

(f./EEi . m-w, — 

Tbe direct on couta ned in s. 60 cL 3 of tbs Sneer* 
uoa Act (X of 18Co) at to tbe t gnaturc of 
«i' tt 1 ” 1 ? e “ “ n P rl ' llf i<'l will i* not ' 
tat sflodbv tbe witne»»e» affix ne tb ir mailt. It it 
nccettar fo the val d ty of a .,11 that the actual 
laftiwnV,’ dul,D|J “ uh 1J J from »“f« marl of at 
•3 t mrou f^ri-ron tb, face ,f lb, 

[I. L. B., 3 Bom., 382 

Marline. tr. i elicited ty 

Marline.— IF, tmen—S gnatcre— Mark — Sure,, 

m”t* * °° ~ Tht dlrert 011 conUlB «l 

I pfe 

.from If{ 

ssssr. 

.mittioQof tbe 

“sir/.s: 

ilSt 

A Cal e„429 
tnoriedjmect 

**« will, when 

VS.1S1 


WILL — ecmltmmed 

2 ATTESTATION— coKcfedei 
la bit last will, constitute snffcieot actnowbdgmret 
of bit signature to bu will, even though tbe mines** 
do not see him c gn it, or obterce any signature to 
tbe paper which they attest Tbe rrgutration el bis 
will by a testator and bis signature to tbe certifies., 
of admltt cm of execution testified by tbe signature* if 
tbe bnb-Beg atrar and of a w tout, is sufficient sites 
tat on to satisfy tbe requirement! of s. 60 of Act I 
of 1605. llamciba, v Hornet), BonamJ i / Z.H 
1 Eon , 517 Umrro bmmdare Dal’ a r Cinder 
Kami Ekmllacloryti, I X £„ S Calc- 17 and 
■\ifye Goya l A i rear v Bagtndra E*ll 31 Hr' 
Mot under, I L. B,ll Calc^*29 nfcmd loand 
foil wed AHABXKSBAlrATOCnAmBSEZr basin 
Natu Cjuttebjib I. L. R., 27 Colt, 189 

20 I mal/ctltd alter* 

fioae ta a Hindu crill— Litter* of ode i malettt cm 
—Screen, om Jel (X oj JS65J, * 63.- In a will 
properly attested some snbieqnent alterations were 
made by tbe testator in the pretence of tbe Registrar 
but tbeae alterations were nnaltcited. Held that, 
under a. 53 of tbe Indian Snccf ttio Act, made appu* 
cable to tbe Hindus by tbe Hindu Bills Act, the 
alterations should have been attested, at the will 
itself by two persons > going ih tbe presence of 
testator, and to letters of adm matralion tbonld 
ltsoe not nub tbe copr tf the trill but with the COW 
of the trill without the alterations Rtoarsi* 
Dial e Rah Uaeuax Law. lHWlf, 428 

27 Repudiation of nlgnatoro 

by attesting witneea.— The mere fart of »“ 
altcttu g witness to a will repudiating lu« 

doe* not mi alldate a will if it can be proicd by tb« 
evidence of other witnesses of a reliable character 
that be basglien false evidence If be 
(bale it nnrontra dieted, the mere fact of Out* P"°® 
two witnesses purporting to bai e witnessed the M** 
tor's s gnatare is not s compliance with » 1,0 
the Snccetson Act. Isrso Eisao** « «* * fj£ 
Doobos Dosse* . 23 W R. 1S9 

28 Forged attestation*. Effect 

Of-Fffect on title g trea ceder gem • •• ?**'*?% 
mil — C under a power given to her by then 

U her husband, a Hindu sold certain land “ ^ 

After the sale certain forged attettat on* were 

to the will. In a suit brought by the hat °t * » 
recover tbe property sold by C to E> E ^ ^ ,v, 

will which was prtdnced by other defejidanM » 
nut. Held that 11 ■ title could not be affected by tb 

"AHACHAUr-" 

[LL.B 
8. FORM OF WILL. 

28 Buddhist wiU-F 

ScocncmAet rXcflS65J * S3f.-Frol»»* W 

be granled of tbe wdl of a Bnddh.4 ^ ‘rt'er 
lit January 188 C., It la not swee raarytM ! « » ^ 
of a Bnddhut sboald be executed accord ng 
formalities pretenbed by tbe Saccessico Art- 
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WILL — cos tinned, 

3. FOE 31 OF WILL — continued. 

30 . Testamentary document — 

T nil to hare effect on contingency— 1’ rotate.— A, 
'being ill and away from home, wrote to his brother 
It cert tin directions as to the management of his 
property, and concluded : “ Brother, if I die of this 
sickness and C survive me, then whatever property 
I have you will give onolnlf to C,’“ etc. In another 
and subseqtunt letter he wroto to B : “ I don't' 
think that the illness I am now suffering from will 
terminate fatally ; but hi case I should die, then \ on 
will give to C oue half of my Comp toy's papers,” Uc. 

I appoint you turney (executor) in all matters 
relating to C," etc. A recovered from the fever, 
but died suddenly a year later, without having made 
any otlnr testamentary disposition of his property. 
In a suit brought by B as executor of A, according 
to the tenor of these documents against tlio widow 
of A, for the purpose of having probate of them 
granted to him as of the will of the deceased , — Held 
(reversing the judgment of Maopubksok, J.) that the 
documents were only intended to have a testamentary 
effect in the event of J‘& having died of the sick- 
ness die was suffering from at thejtiino of writing, 
and therefore probate which had been granted by the 
Court at the original hearing was ordered to be 
brought in and cancelled. Kameexee Dossee r. 
BiSsOkath Ghose . 2 Ind. Jur., IT. S., 6 

31. Imperfect form 

of Kill — Will unexecuted ly testator— Blank spaces 
in hotly of mill — Application for prolate . — A testa- 
tor died leaviug as his will a printed form of will 
imperfectly filled in, and having omitted to insert his 
name and description at the head of the document, 
and to append his signature thereto. He had, how- 
ever, written his name in the attestation clause and 
completed the diet ositiou clause bequeathing all his 
property to his wife aud appointing her solo execu- 
trix. held that this was sufficient, and the will 
should be admitted to probate. In the goods of 
Pasmore, L. It., 1 P. 4 - D„ 653, referred to. Ik 
THE GOODS OP Poutiiouse 

[L L.R., 24 Calc., 784 

32. — — Document intended 

■to lake effect partly in the lifetime of the execu- 
tant ani partly after the executant’ s death — Probate 
and Administration Jet (V of 1SS1J, s. 3 , — Tbero is 
no objection to oue part of an instrument operating in 
prccsenti as a deed and another in future as a will. 
Cross' v. Cross, S Q. B., 714 : 15 L.J. -V. 5., Q. j}., 
217, referred to. Chakd .Max u. Ucunm Nahaix 

[X L. R„ 22 All., 182 

33 . Codicil — Prohale, Application 

for — Document referring to will. — After letters of 
administration with tbo will annexed bad been granted, 
the' administrator fouud a book containing memo- 
rauda in tbo testator’s handwriting, made after the 
date of the will, aud directing certain dispositions of 
his property. Oue entry referred in express terms 
to the will. The testator was a domiciled Scotchman. 
Held, on a petition by tbo administrator, asking that 

- the memoranda might bo admitted to probate, that 
the memoranda were not testamentary documents. 


WILL — continual, 

3. FOIt 31 OF WILL — concluded. 
and the petition was therefore dismissed. Ik the 
goods op Wemys 3 . . I. X. K„ 4 Calc., 721 

•' 1. NUNCUPATIVE WILL, 

34. Validity of nuncupative 

Will — Homan Catholics of Portuguese extraction 
— Intestate succession. — Queers —Whether a Roman 
Catholic of Portuguese extraction can, under the law- 
current amongst members of th,at church in Chitta- 
gong. take under a nuncupative ,will ; and if not, to 
what is a wife entitled under the law regulating suc- 
cession of intestates amongst members of that 
church? REBEmo v. Rhbbiro . 3 W. R., 03 

3 5. — - - B unoup ative 

will of a .1 lahomedan — Probate and Adminisl ration 
Act (P of 18S1J, ss. 3, 2-1, 25, 25, 52-Succession 
Act /'AT of 1865J, s. 24A and Ch. I A . — Probate 
may be granted of a nuncupative will. Ik the 
MATTER OP THE WILL OP 3JAH0MRD ABBA. Ix 

bh Mariambai . .XL. R„ 24 Bom., 8 

S. VALIDITY OF WILL. 

38. Military testamentary docu- 

ment— Application for probate— Lapse of time — 
Invalidity of will.— A military testament valid in 
its inception may bo deprived of its privilege by 
lapse of time. Ik rb Godjby . . 1 Hyde, 188 

37 . Will of Cutchi Hemon — 

trill disposing of ancestral property. — Wills made 
by members of tbo Cutchi 31emon community, 
whereby tbe testators disposed of property which was 
proved to bo ancestral, held to bo invalid. ALauomed 
Bediok c. Ahmed. Abdula. Haji Abdsatae v. 
Ahmed ... XL. R., 10 Bom., 1 

38 . — Will of Bast Indian testa- 

trix out of civil jurisdiction of High. Court 
— English law. — The provisions of the English law 
us to the administration of and succession to the 
estate of a British subject dying testate apply to the 
will of an East Indian testatrix (the ille.dtiaiato 
daughter of a llahomedau woman) who resided and 
died without the limits of the ordinary civil juris- 
diction of the High Court. Hogg c. Ghee way. 
Ghbkkway c. Hogg 

[Cor., 87 : Bourke, A. O. C., Ill 

39 . .. . . Question of due execution 

and validity of will — Disposition of immove- 
able property in British India. — The validity of 
a will which purports to dispose of immoveable pro- 
perty in British India must be tested hy the rules 
applicable to the execution of wills iu British India. 
Bhaduao Dadajxbao v. Lakshmibai 

[L L. R., 20 Bom., 807 

40. - — Will procured by impor- 

tunity of wife — Succession Act, s. 4S — Undue 
influence. — The wife of the testator persuaded him 
to execute.a will in supersession of a former will less 
favourable to her, but tbo influence which she exerted. 
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E \tUDlTi OP WILl— ro»f/«*A 
tru ot sack as lod pri th, test lor of thect rc!»« 
of tii jtu* mo t an 1 v 0 l io II* J tUt tb» tea 
duct of the « fed d ret urn mnt te oodne r. Guerre 
Jfostsos c Abu i siSAlow fltxtuit. or Mapsa* 
tt L. R. 7 Msd. 515 
4L Proof ofgenulner.eBs of will 

— i> It on cm tt In \\ Lm * lornm t 
propounded mil i|io nil U » bon rswuled 
* <1 rf>iitiTfd the ft] ■£ A til fttor ! I > II 

w k li *th o an l r»l«n when thr wl I is 
uXfjG unit rc in th r id px r» mU n 
on -c I sr k fto Cork* Mojo, m Aft r 

Ijwaska \m B ivti 10 W B 32 

Blank (pace* 1 ft In body of 


* I ft 1* be «1 i 


Will— A/ tra « 

I Oft— i'f»r 7 nr 
lit * U In in 
tbftt blftnk «|«c 

©Vjrc xn o sun & al ! « 
Urns «1 <-» <r s « 1 ias rr 
betla thes » -rruifti «[ rl » 
and f * > o d nee n 
t on ti y » fo-ui n> put of lb. 


pr ftuta) ion w 11 

o tk»t r samp, 
. . ■ 1 Ibe low r 

dfrl nd o n I p mi of • ft I 
(«1 b bUto sp« J) m tl con J lU Il 
wm * eoinjl e « k j f p na that tl* 

I -ants »1 r» <x and r»n Hollo's in lb wll 
slowed bat b 1c w» I rudiA t to W • raft, 
uid net tl, fi il e j »s-oa of bn wub<*, -JltU 
tb»t th* w 1 Urn? o ( »l h del ent rojn re to be 
ftgnfd by tie trsatir pro »te should be -ranted to 
include % pm 1 ulT io pr cd t Lnre been mule 
by an attest n w» e -ss »t tie d sire © the t » J or 
bot ticla r nc »11 ©th t »J1 1 ans. erasure*, or r»r>eel 
IfttKm*. PixnrSixo Ilia \ aiota r Yisnjrp 
Vi»ATA£ Same 1. 1, It, 10 Bom, 053 

'Will In excess of pow r of 

liman widow A Hindu W low re» t« • w 1 
J*f pr p-rty of wbx-h under ma .ward she 
b»d onlr th* «u dan s her I fr »nd to which tl a 
pUmUff her»n. «>i l©Uf| rlrr dosth. trbJe 
h lU a fWtbs.at. r«i 
me Inst the * 1 mi„U he d -cared adi The 
m i ro w , t 7® li p 1 dnt and lios* who to k 
Uftlftt Vj^ * be «n t was ptndjnr tb* 
BU tbst tb, ,11 sh all be 

fee M It opwftted t_ d,fwt 

UlblO SDA* 


I. It. 15 Barm, 637 
C- B EVOCATION 

of a -wui o J'Yideaco as to revocation 

cwmne “tlft i, P ” k Uvtwb I n<A fertb 
e idmee tbu (be S ^ ’'V * lf » r *» d “ l ,f » tOT )' 

" o-fttun or d U! w ® ™ JUDeJ ‘ *?'* cf 

of th, rarl w_ . K> ? 4 *° locottjislrai w tb tboftl 
H is r^ ,7" ' l! «tthr Ue „ nn ot stand to -etltfr 
«* “» " 11 

* d-frej fnjji eu-iiir one, if 


WILIi-ee.f sul 

C. BE\ 0CATI0S -f -mini*! 

t no iot be shown la slit tic £&rrue* cost Ati, 

It U alto s tiled that tie bs tea of |av f !.-• 
upon 1 oa ,bo e-ail, ciA the amtia; « U Tbu* 
proposivlme are of crncnl *pp icaIsot. MrUi f 
t XUA kllAXAV Bllu: A r (ItrsXA kitmx 

P Xk 10 Calc^ 444 
Xft It. 19 1. A, 63 

45 — Revocation of portion oT 

will — ire f*S* c / wifi not 4nlf rum ti 111 
if fftfri If ItiUtcr •fitr trtfmi eft */ •nil-' 
IUpmUnt rtlntt s n total n—Pr Lit —XI Tilt 
nr*th of th* tistator(U O Jf c-»ku»/ fc S wnl ft u 
found sin.©a^ bis prlral* Jft p- r» In ft soil d entdope 
with liie words “II G Alraklu s »lJ rot to b, 
©•wneJ unt 1 »ft r dttlb." TOttra ua his bscdw-iUf 
os the fare of tl e mi, opt Tbs will ftras nboU/W 

bli w» I c„ ft J wu n In oa fi* Kps rale 
sL-ects tf pA[<r I anrd Ur,rtb,r Tie third, AlJ 
fourth pi t <* tin of blue p«p« ftaj of tie s»M, « 
and rack of tlria was • -an] it the lottos by 
tbs til fttor and by tuo * twtsrs The fosttb 
p»p* slated the dftte of the will and »»s siruftl 
by the tmtstor and was duly at rstfd be Ike sud two 
w tcisieft. Tha artcftl ncnati q of t e w J U*k 
pUe* as was prosed tj essduiecj in llArcb f Afrd 
183 k TUesee.nd p»-e howssm was of » dXrept 
kind of I-»p,r from the other ]«in *nJ of ss»l«r 
tile and *»* si^u^l by the let a o but t*. ty 
witoi-ftn*. Tin* KtonJ jiAit * nUbed • be«l-«fttte» 
child who was loro m B*y 1M‘ ur.som,n» Ju 
after the w II «*s ritettrd. He tumlart pw- 
pouoded the « IL U*U that pn-bAt# west be 
rtfesed. kxft * lilAkiS _ . 

[L Ift R^ 30 Coat, 3 0 

* INSPECTION OP 1V1LL. 

40 Practice— Jy/ 1 «<«•**•»*' 

eft » tfdtcuti -The Court, on lb« ‘PP^* 1 ? 0 * 
of one who is ent-of kin of * deeeftied 
ordered a penon in joiftesnoa «t an ad»i,ed » A 
of the drcrftftrd to bnn^ n and d-jont thr s»se « 
tie o.brer of ih« Coart f, tie pu pJ« of >• °* 
tospec^J. and a cops thereof taken by *u»l sppJO* 01 - 
Ix rut ooob* ovlimxBuavA Gasrim ... 

fl Bom, U4 

8. BEMINCUT10V B1 tSECCTOB 

47 Procedure after WjW*^ 

tfon—Pnnf cf txrml «« cf^n 


C»n*t- 

-A "'Hinds t»-*ti* rz K 

powered bis eircntir to lay out • eh 
h t State AS the Mfcotar w -U th « to “, r ~ 
chu Ulls pnrpOKis, «ad e d not dispose of toe 
of th* estate The exwUoe renosaced *n>t °® 

| hate of the will « Utters of sJa lustration *»® 

I will annexed was cnnUA leasnlt by thetefc* 
sols b irtas for ®o.tmct on of the «l» ‘“f. 

I adm niitratioo. lie Court all eiJftMtfW'’ 4 * * i 
will to be prosed » Court dwRted Uut ‘ ™ 

for nnrertair.tr and directed the utnJ “,„x t 

accounts to be taken ac*»*Y«viou w 
) lIomsoaosatH Nath I. Is.R, * Cal<U 
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WILL — continued. 

9. CONSTRUCTION. 

48. Construction of will— 

Powers to construe trill without administration 
suit — Chancery practice. — A testator by bis will 
do\ ised'certaiu bouse property, first for the celebra- 
tion of ^pujahs and the worship of an idol, and 
then that bis children with their families should 
be allowed to live there. One of the sous used 
the premises for the purpose of his business as a 
kavirnj, which was objected to by the other sons 
as being contrary to the terms of the will. One 
of the defendants also contended that, before the 
Court could construe the terms of the will to ascertain 
tho meaning of the testator, it was necessary to 
bring a proper administration suit. Meld that, con- 
sidering the character of the consequential relief 
sought, the Court could construe the will without an 
administration suit. That questions between trustees 
and beneficiaries and between trustees and strangers 
requiring tbe coustrucliou of provisions in a trust 
deed bat e been determined without the Ccurt being 
asked to undertake tbe entile administration of 
tbe trust. In re Weall, L. It., 42 Ch. D., 674, 
approved. ISuuggobuttv Pbosonno Sen ®. Goohoo 
Pkosonno Sen . . I. L. K., 25 Calc., 1 12 

49. Rules of construction— In- 

tention of ieslatoi — Meaning of "purchase .” — 
Tbe rule of construction applicable to a will is that 
wo-ds in general are to be taken in their ordinary and 
grammatical sense unless a clear intention to use them 
in another cau be collected. If the lauguage of 
a will is perfectly unambiguous and precise, it can- 
not be strained for the purpose of gi\ mg effect to 
what possibly might have been tbo intention of 
tbe testator, but is not expressed or implied in 
tbe teims of tlic testament. G, by a clause iu 
his will, gave bis wife a life-interest in tbe bouse in 
liis possessiou, and iu those which he might afterwards 
"purchase." In G ' s lifetime his younger brother 
died, and G thereby acquired a house by inheritance. 
Meld, there being nothing to show that G bad used 
tbo word “purchase” in any other than its ordinary 
sense, that the language of tbe will could not be 
strained in order to' give effect to wbat possibly might 
have been the testator’s desire had he foreseen tho 
death of his younger brother in hi, own lifetime, hut 
w«s wot expressed or implied in the terms of tho 
testament, and that the house did not pass uuder the 
will to the testator’s widow , George c. George 

[6 sr. w., 219 

50. Appointment of executors 

by implication. — Plaintiffs sued iu 1S94 to recover 
property belonging to the estate of a testator, 
claiming to be his executors under a will. The 
property was alleged to have been entrusted by 
the testator iu 1S93 to tho defendant. The will con. 
tamed no express appointment of executors, hut 
it provided that the plaintiffs should take care of the 
estate during the minority of a son who was to he 
adopted to the testator, and imposed upon them 
the duty/ of proriding for the maintenance of persons 
thcrein immed. Held that the plaintiffs were not 
appointed executors by implication. Sesiiamsta r. 
Chennaeea . . . i L. R., 20 Mad., 487 
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9. CONSTRUCTION — continued. 

51. Effect of words excluding 

from inheritarfee— Heir-at-lata. — A, a Parsi in- 
habitant of Surat, died there on the 13th Febru- 
ary 1879, leaving him surviving the following re- 
lations, ■viz. : A daughter J (the respondent) by 
his first wife, who had predeceased him ; bis second- 
wife Dhnnbai, who lived apart from him ; his third 
wife, who had been divorced by him, and whose son A 
he did not recognize as his own ; and his three sisters 
2>, S, and G, the first-named of whom had been 
married to K and whose sou E was the appellant. 
By his will A expressly directed that neither his 
daughter A nor his widow Dhanbai should take 
any share of his property, the whole of which he 
bequiathed to bis brother U, who, however, pre- 
deceased him. Held that the use of mere negative 
words, unaccompanied by any effective disposition of 
his property, could uot exclude his daughter J or his 
widow Dhanbai from succeeding to their shares of the 
estate. Prasha ICaikkusbu v. Jerbai 

[I. L. R,, 4 Bom., 537 

52. Commission of manager of 

estate how calculated — Intention of testator. — 
Other questions disposed of in tho Court of first 
instance having remained undecided by the Rich 
Court, which dealt with the question of jurisdiction 
aloue, were considered with reference to whether 
there had or had uot been shown any grod reason for 
reversing or varying the order of the original Court. 
Among these, the question whether the manager’s 
commission was to he calculated on the gross rontal of 
the estate, or on the income divisible among the 
shares, was held to be settled by the indication of ' 
tbe latter mode of calculation in tbo will. Obde 
u. Skinner L L. R., 3 All., 91: 7 C. L. R., 295 

[L. R., 7 L A., 19T 

53. Armenian will — Devise — 

Alsolute estate — Estate for life. — An Armenian, by 
bis will in tbo Bengali language, made a gift to bis 
sou in the following terms: “I bequeath to A ns 
silamati my taluklis (which he named) and BO, 000- 
in cash. He shall enjoy tbe profits of tbe aforesaid 
talnkhs. On bis demise bis sons shall get. Tbe 
mukhtevrs shall make over to the satisfaction of A.” , 
Held that the will was to be construed according to- 
equity «nd good conscience, and not according to 
English law. Tbe rule applicable was that, unless a 
contrary intention appeared, tbe estate given was an 
absolute one. A took an absolute estate under tbe 
devise. Broughton v. Pogose 

[12 B. L. R., 74 : 18 W. R„ 181 

54. Superstitious uses, English 

ldytagainst — Application oJEnglisk lata to India. 
— Semite — The English rule of law which prohibits 
tbe bequest of money for superstitions uses has uo- 
applicntion in India. Judah c. Judah 

[5 B. L. R„ 433 

55 . Request for performance of 

masses — Validity of beqa-st — A bequest in a will 
of a sum of money for tbe performance of misses in 
Calcntta is valid. Andrews «. Joakim 

[2 B.-L. R., O. C., 148 
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EO falidttgof 

leoutit-G ft to taper 1 1 ml «m —A oequari by 1 
a Boman Cat If 1 e f Fortuznese dracent, bora ana | 
dom riled n Ce! otU, for the performance of mauca, | 
» net a gift to auperaliUau* nit Da* Mcscis r 
Com 2 Hyde 05 


67 


Be {acat for 


i LflJ void ai infauna; the rale agala.t 
nrrpeta l a. Com AS r AnuonsmiTOB-GESini 
or Maaa.a IUE 13 Mad., 421 

6a Legacy toatteBting w tue»a 

— '•a iu o* Act t 61 — V legacy to the aUert og > 
■x lorn of a wdl la to d and r a „t of the Sdcc aaxn 
Act, nin th t or not the alleatatioii of the w tni»* u 
inui pi unable to the Tal dity of the a 21 ABXISia- 
iHAToa Gisiaii r Laxab 

[L L. n„ 4 Mai, 211 
69 —'■■■• Legacy to minor— dliolmU 
g ft — Vtterti «• / trt ilr 1U r 111 it i u 
aWlute bequeat nod power tt x xator to delay > 
making o er the 1 mey a *1 «er t oa Ut d that on | 
attai i g nagonty the 1 pa c ibonl I at once be pat 
In p»u » n !)x Itra c Dx nuta 

tllnd Jur„N 8,10 Bourke O C,281 
00 Legacy whether to he paid 

out of particular fund or out of general 
assets — Dttnoat rat re Itjaey Ta} mat of 
l«K*c ca r p ft* of at pad* ha la been refuted by 
the reprraei tal rr* of the tctUtnx oa the ground 
that the had no power to iliipoi* of the fond out ol 
wh cli the w 11 mutt be courtrurd to d reel tb f 
payment, Utld on arm* dera louof the while will, 
that the wonlt of the pft a t e wide cnoa„U to charge 
th m upon the who e of her movable ntate i 
al» that If the word* of the will were to bo 
taken id a more mtneted eente the pit of the 
•tipende mu*t be regarded ai a demoarirat re legacy 
tnd u that new they would be payable out or the 
general eatate, on (adore of the particular fuud 
pointed oat Minx* e Uxn* Khaxax Miaxa e 
OcsiCA hHASAM 1 L. R, 18 Calc, 44 1 

[L. R, 19 L A, 83 
Mteto ir i. , r)e ' rlB0 ouo kaui out of an 

nf ,e,tc < » ly tie dir trt -The 
e*»or ng one Lanl and three-quark ra, 

" ! Wb * *“ de' *ed one kani 
• “*■ who now aaed to recorer 


o»n«r fland, 

ih“*>f to the pU tyi(uno 

H li*that e ^i' >r ***« t*ud * a S af »tiaa. 

had the nghi to mkk. hi* 
^ UcJ to » decree, Nabatasa 
UUA lUSle OgBIATBAXSI Gkauaki 
ei f [I L B, 18 MjuL, 400 
•Sw /sr^sT^T w> m 6Stle aarvaat— £,/„<■». 
*■11 m the E .47™*“^ ‘ Uujda msAt » 

bequeathed ( tier la be 

oomtgl e tmast* in r.k. “““■»» To each of my 
“y *rr ke ten war* m i „ U ,h s" bare been in 
<k*th H100 ror fIEr “ *• the t me of my 

by them from m rejrvit t,* monthly * alary drawn 

been in the eemcVrflL *L „ T 5‘ p! “ BU£t *“* 
6 betator for about forty 
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year* a* airang oa. board a at earner which the testa, c 
kept ou th# river and la which hi uaed to vlaitl u 
xam ndirir and per 'or m O-Urf yoarney* by water 
fUe plalotill waa la the habit i dally a oiling a 
the teatitor'i m dene* and there o*ey 3J any on! n 
that ml,ht be given him If the a* asur wa» not 
n 'eJcJ. th* plaintiff uaed to attend at the teetitV* 
ret donee from early l > the morning U a-oat on* la 
the afternoon returning to take hi* meal* and *hp 
ou l*wrd the etcamcr lltU that b# »u ent tied 
to take under lb* legacy a* i doJiratu ■ r rant of t-e 
Uimtor Duaxio Bisasu e Umxoba Moats 
Taoob* 8 RL, B, 241 

Utld ou the evidence that the plaintiff bad 
failed to prove Lira* b a**tM » want of tb* 
Ultator to a* to enliJe Lain take a legacy aadrr 
(hit dauie, Unix Da* t. Urtsoia ifcaAiTanoii 
[9S.L.llr Ap. 4 

04 — — — — Haibaad and wife— Trt* ft 

S c l t .1, a( d l, at 'll — A tf iSAtor mn-« th* fo-Iow 

Ing uequfat la hi* will 1 g vr devhe, and be- 
queath to my dearly bilored uife all th« »tock 
In trade, furn lure niouru a„cavrbce L-n»«eUlo gmg 
tbirrto alone*, marble*, tool*. imrlemM.t*, and 
material* coanicted w th my trad* and baeiae**, ana 
all my right and Inter eat then n l and after payment 
of my dcbU and other expetiK*, 1 g V* d*ri*« and 
b qutwth the re»t and naidae of my eaUlandinff* 
and coUectl n* for her *oI« Hae oud Vmfi., wdh 
liberty to conuoae and carry oa inch trade ana 
buemcaa.” The teatator’* widow mamrd a *ivN»« 
hntbau.1 and th y earned oa the bn. meat of t« 
deeea* d tig tb r They afterward* *ep.ra-ed, »nd 
ahe brought a «i t agauut her baihaud for a drclara- 
turn of her r „ht under th* w 11, and for an acooao. 
from her huaband of the profit*, ct „ of the bu*io 
dor ug th lr in image. Utld (reverting tbe 
of th* Coart below) that, oa th* true coaitracuoa w 
the w U. the .loci lu trade etc, we* not bequ™-^ 
to the * Je for her *J. and *rpar*t« u« lodepenia* 
of any futur* hu*^nd > her huaband d { »* b*c®“ 
a truatee for hv in r -aped of each *-Kk a-t™* " 
the proSte of the baainee*. and b* wa» not bemad M 

°“' ““aon. o. c.M 

a5 Dedication to religfott* 

purposes— B«/« ayr ait ptrpttuitu*- If *** 
a valid ded cation of premilt* for religions parpow* 
thj la not nvalid merely became it traaigr 
ag.mritb.rule forbidJlngtbe erratum ol 

60 Charitable bequest 

outst for tp r\ ail It mt ft — If act F to #//— f f" .. 
?i«w«.*r-q SJ a Uobrew 
ia Calcutta, and poaseaaed of both real “d Pf ‘^T 
property died, leaving a will by which. »f* F 
io otiog hi. mother K E J rad hi. brother J** 
executrix and executor thcriwf and “ iu— og 
bejucri. and pmcuiooe, he mad* «• ^ 

bequrat of th* xeaidue of hie pmpdlJ 
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9. CONSTRUCTION — continued. 

what uiay remain after payment of the above-men- 
tioned sums, as well as the debts, shall remain under 
the control of my brothers, S 12 J and J JS J, 
for the purpose of defraying therewith the expenses 
for the year, and making charitable distributions ns 
commanded, and giving alms for my spiritual benefit 
according to their judgment.” Meld, assuming that 
the High Court should act in conformity with tho 
English Court of Chancery in carrying out charitable 
bequests, that, as far as the bequest related to 
giving of alms for the testator’s spiritual benefit, it 
was void for uncertainty. The “ defraying expenses 
and making charitable distribution” were limited by 
tbe bequest to the year within which the testator 
died. Judah v. Judah . . 5 B, L. K,, 433 

67. 43 Eli:., e. 4— 

Mortmain, Statutes of — Mospital — Clause prohi- 
biting alienation. — A testator left his personal pro- 
perty to trustees in trust to pay thereout certain 
annuities to his son and daughter, and, after be- 
queathing some pecuniary legacies, devised certain 
immoveable property to the trustees in perpetuity 
in trust for the Support of hospitals iu the North- 
West Provinces, with directions that tho surplus 
income (if any) from his personalty during the lives 
of his children, and on the death of cither of them 
his or her annuity, aud on the death of Loth of them 
the whole income of tho personalty, should be applied 
in support of tho hospitals. '1 he will also contained 
a provision that tho property should never bo sold. 
Iu a suit for tbe construction, and for declaration of 
the trusts, of the will, it appeared that the income of 
the personalty was not more than sufficient, after 
payment of the legacies, to pay the annuities to the 
testator’s children, and that the immoveable property 
was greatly in need of repairs and did not produce 
enough for the support of tho hospitals, or to enable 
the trusts of the will relating thereto to be carried 
out. Meld that the devise for the support of the 
hospitals was a valid devise, and one to which the 
Court would give effect, as being a charitable trust 
within the scope of 43 Eliz., c. 4. The statutes 
of Mortmain not applying to India, the Court 
will carry out such a trust when the subject is im- 
moveable property, just as it would if it bad been 
personal property. Meld also that, if the prohibition 
against sale were a valid one, the Court could not 
order a sale merely because it would be advantageous 
to tbe charity that the property should be sold, but 
held that tho prohibition against sale was void 
as being repugnant to tbe devise, and, notwithstand- 
ing such prohibition, the trustees bad power to sell, 
or otherwise alienate, the property for tho purpose 
of maintaining the hospitals. Bboughton v. Mebceb 

[14 B. J,. K., 442 

08. Void bequests — 

Uncertainly — “ Surplus” — General residuary be- 
quest.— A testator by his will directed as follows -. 
« I do hereby direct my trustee to feed the really 
needy aud poor at Gopcenathjcc out of a separate 
expense out of my estate, to be contributed to 
tho worship of Lukcejouardunjee, my ancestral 
goddess. I do direct my trustee to spend suitable 

you. t 
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sums for tbe annual sradhs or anniversaries of my 
father, mother, and grandfather, as well as of my- 
self after my demise, for tho performance of the 
ceremonies aud the feeding of the Brahmins and the 
poor ; to spend suitable sums for the aunual contri- 
bution aud gifts to tho Brahmins, Pundits bolding 
tolls for learning in the country at the time of the 
Doorga Pooja ; to spend suitable sums for tho perusal 
of Moliablmrat and Pooran and for the prayer of God 
during the mouth of Knrtick. Should there bo any 
surplus after the above expenditure, then I do hereby 
direct my trustee to spend the said surplus in the 
contribution towards the marriage of the daughters 
of the poor in my class and of the poor Brahmins, 
and towards tho education of the sons of the poor 
amongst my class, and of the poor Brahmins, and 
other respectable castes, ns my trustee will think fit 
to comply.” Meld that tho gifts were valid testa- 
mentary bequests, and that the words “should there 
be any surplus after tho above expenditure” created 
a general residuary bequest. Meld, on .appeal 
(affirming the decision of the Court below), that a 
general lesidunry bequest was created by tbe con- 
cluding words of the clause, which would absorb any 
of the preceding bequests, if they should happen to 
bo invalid. Quare— Whether the bequests to 
pundits holding tolls, and for tho rending of the 
Mohabharat and Pooian and for prayer to God, were 
valid. Dwabkakath Bssack c. Hubboda Pebsaud 
Bi-sack . . . I. L. B., 4 Calc., 443 


69. Cy pris. Doctrine 

of. — A testatrix bequeathed tho interest of a Govern- 
ment promissory note to “ Tho Calcutta Armenian 
Orphans’ College Funds for tho Relief and Enjoy- 
ment of the Poor Families, Widows, Orphans, and 
Schools of the Armenian Nation,” to be received 
half-yearly by tbe wardens of tho funds for tho time 
being. Although there was a charity in Madras, 
called “ The Armenian Orphans’ College,” there was 
none in Calcutta or elsewhere answering the descrip- 
tion of the Calcutta Armenian Orpbaus’ College, but 
there were two, and only two, charitable institutions 
in Calcutta which provided for the relief and enjoy- 
ment of the poor families, widows, orphans, and 
schools of the Armenian nation. Of these, one, the 
l hureb of St. Nazareth, distributed money amongst, 
and gavo relief to, the poor families, widows, aud 
orphans of the Armenian community ; and the other, 
the Armenian Philanthropic Academy, educated 
gratuitously tho poor aud orphans of the same com- 
munity. The note w as invested by order of tbe Court, 
and there bad been a large accumulation of interest 
thereon. The governors of the two institutions con- 
curred in asking that each should receive a moiety of 
the accrued and future interest of the fund. Meld 
that the cy pres doctrine applied ; that the’accumu- 
lated interest should remain invested ; but that the 
accruing interest on the accumulated fund should be 
paid half-yearly, one moiety to tho wardens of St. 
Nazareth’s Church, and tbe other to the managers of 
tbe Armenian Philanthropic Academy. Losgbox’IOm; 
®. Saioob . , 1 Mad., 429 

14 b * 
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- Failure of object— Cjr peer 


ptejoraatee — . - 

e£ eg ftl‘ a* app' ed to clou ea rests oo the vuw 
that chanty n the abstract u the substance of the 
gift, and the part -nlar disp&fuoo merely the mode 
*o <b.>, m the ere of the Court, the gift, no “with 
itanding the psrt eular dupos tint may not he cap- 
able of executim r bust* as a legacy which never 
faJsand canrotlspac. It cannot be 1* d down as a 
g rural prior pie that the ry pru doctrine u displaced 
where the rts dna y heqncst i to a chanty or that 
among chami * there la anyth ng analogous to .he 
benefit of iurvi orthip, since caaet may easily be 
mpposed where the chan .able object of the ret dnary 
elaase is so limited in ts scope or requires so smtll 
an amount to sat tfy that t would he ahsan] to 
allow a large fund bequeathed to a part cclar chanty 
to fall into t. On the fail ore of m spec Sc chanta- 
hle bequest, Jurisdiction anaca to act on the eg pri. 
doctrine, wh th t the ret line be g rci n chanty or 
not uni s« up n the construe ion of he w 11 a direc- 
tion can be implied tbit the xqnrat f t fads, should 
go to tho res doe. In apply n c the eg pri. doctrine 
regard may be had to the her obj eta of the tests 
tor's bonds bnt primary eon* deration utobe given 
to the gift win h baa failed, and to a search for 
obj eta ah n to t. The charae er of a chanty at 
being f r the nlief of niter* a a particular locality 
may gtn,lr the Court n framin a ey prt. scheme to 
benefit that locality lolcss the eg p Tr . scheme 
framed bs the l w r Court be pis nly wrong a Court 
of Appeal sbocld Dot nte fere with t MATOB OT 
Lions r Asiocais Gkxieu or Boost 

P- L. B, 1 Caltx, 303 26 W B-. 1 
LR,3I.A,32 

TL Charitable gift— C* peer dot 

inml-Lopn Comtmction e t will.— A testator 
directed bis ereentor to set spart a sum of P 7,000 
to pros de a fund for or towards the education of 
two or more toy. at M. P.ul s '■chotd, Calcutta, such 
boys to be Ual reu of Calcutta, of por and nd gent 
jwreuta, or fstbcrlcsa cbildrto cf Armenian or other 
Christian tvlvicn. The testator died in 18 ” In 
1564 the v { P , dl s.hr.1. Calcutta. was removed 
toDareelmg In the St Paul s School, Calcutta, 
the fees tor day scholars and day bear den were ES 
IW1° r 7, P<Ct,,,1 > 10 t^e s t- Paul. School. 
D^eelmg, then were no da, scholar, nor any day 
1 * Wir ; 0 uld 

^ *** ,,tU ^ tbe g ft did 

that u^L .J 1 ** gtnml bequest, and 

T y s UiLcuri r BgcroHTO* 

P- L. B , 11 Caltx, 591 


is met on of tc If.— The doctrine 


Ceaft"—Cnder the 
Of BetAl h» ^“““dralor-General 

rteklaa of he I„|,^ B ^ * life-interest in the 

k - s £“** «sr» “ 
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hearing it ue as agreed between B and the Adminis- 
trator General that the costs of the suit tboold come 
out of the testator's e,-a e this agre ni*nt »*» em- 
bodied in a consent order obtain *d on the *pj ficaiioo 
of the plaintiff The an fmu d raised and this 
decision was affirmed on appeal. On the question of 
costs ,— Held that the estate of th«t<*UUr not brine 
before the Court, the agreement as to ccn.» conU 
cot be tamed out and that the plaintiff most pay 
th* co,ts of all parties to the nut. JfUCHCl a 
Beouqhtov X- 1» H-, 13 Calc., 193 

73. Appo alm.nl oj 

truitci - Fj far. to carry cot « At. of (.dolor — 
Where a Ustator had made a bequest for ehantafcU 
purpose* and bad made no express provision for tb* 
management of the charitable trust ao created* ** 
erpt by directing that, in the event of bis heirs rul- 
ing to carry out hie wubea In respect of the trust 
fund, the G d Court ahonld tab* the fund and the 
management of the trust summarily into U ow» 
hand *, — Sold that, in the absence of ni-stoodsct, 
the widow and not the Collector wa* the propr 
person to be api oiutcd trus.ee. Uosl Dial BASt 1 
SICRrraKl- OX bllTX JOB ISDU IS COFIOJ- 

[l I*. IL. 6 Calc, 228 4C.I*B,37 

74 . **'**?'* 

—P.ilte c kart If Tnul* tfcff ^nd-l*- 
ptUtlf—rorn nig IBM etrtnonot kaj rat 
nranjin ynatlnt gkombar and Jotio-~C nl 
Tmtidnrt Cod. ( Act XIV aj 1S>2) * & -k 
Pand by hie wBl direcUd that the meeme arum* 
frtra a one-third share of a huagaloww 
to which he wa. enUUcd. sbonld be devoted m ?e 
pctuity to “the performance of the baj rol ’** c , 

chips and the cOiuecraLoii of tho niran* 
the recitation of laey f sathni and Iheaiunal? 
and dost* cerrmoni a. ' He fur her dtr«* 
said aharo should not be add or mortgeged- ‘ , 

was giTtn, which showed that the abo'MD* _ 
reli_ ous ccrtmome* were performed *moo«, 
rather w th a view to the private adiautas^ 
individuals than for th* public benefit- 
the truss of the wid were vmd. and »h»t ^ 
direction that the property should not * 

LnumraLa X. X*. it. 

7S B q*‘A tv af*r- 

.on atlk • d reel on Hat . i .komld U •><* • 

nork. (,ari kamj-lhmcbon w«d a' ^ *3 ^ 

and tmd.fl.>H-S«*t"ion AH fX jf « 

1Z5 - A teat* tor left a l<?»cy tohi.' "tL?,!*? 
follow ng terms » 112 GOO to b. errf «d m 
m ti . 1, of my wife Bal B.pn !•*«» «* * ^ 
cen to be laid to her every fenr 
lifetime she demand* the money m nae i s v u 

‘-If], * "T.'iftS ” 2 il • -i 

»w~-: 'SS 

•Tier death U.U t rt «* *«* "* l 
m favour f god ««ts rfra U«) b» » 
to the itotM or 1 , w fe. w th a ^ 

good work. \aar-Um) ami a* Urn. urn*** 
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void for uncertainty, sho was entitled to the money 
as if the will had contained no such direction. Bai 
Bati i!. Jajinadas Hatiiisano- 

• [I. L. R„ 22 Bom., 774 


76. — Children — Domicile— Rules 

f or interpretation — Accretions to property from 
rents . — Where a testator has an ascertained domicile, 
the construction of his will must depend on the law 
of that domicile ; but if no particular law is appli- 
cable, the will is to be interpreted by principles of 
natural justice. In such cases, in applying the rules 
of Hindu, ilahomedan, or English law to the wills 
of Hindus, Alahomcdans, or East Indian Christians 
respectively, their particular habits and inodes of 
life may be looked to as a gnido to tbe interpretation. 
Prom the context of the will and surrounding cir- 
cumstances, " children” may be interpreted ns ilhgi- 
timate children. Where by the will the iuerme of 
estates was left to devisees for life, with a gift over 
of the corpus on their death, and a portion of the 
income, instead of being divided among the tenants- 
for-life, was applied to the purchase of other estates, 
— Held those estates did not piss to the remainder- 
men, but formed the absolute property of the teuants- 
for-life, and passed to their devisees. Babcow v . 
OBDE . . 5 B. L. R., 1 : 13 W. R., P. C.. 41 

[13 Moore’s I. A., 277 


7 7. Contingent gift—/' uttro 

poutradi, Meaning of— Absolute estate.— A Hindu, 
Ji L XI, died in 1371, leaving a widow, K K D, a 
daughter’s daughter, HDD, aud a brother. It L XI, 
with vrt'Oin he was ou had terms. By his will, 
which was made ou thu 9th of August 1870, aud at. a 
time wheu there was uo reason to abandon all expec- 
tation of his leaving male issue of his own, B Jb XI 
directed that, in the event of his dying without leav- 
ing a son, grandsou, or son’s grnudsou, his widow, 
HKD, should take the whole of his estate accord- 
ing to the shastras, and enjoy the profits thereoE for 
her life, and that ou her death, in the event of a 
daughter or daughters having been born to him, then 
she or they, and on the death of her or them, then 
her or their sou or sous (the testator’s daughter's 
60U3) should iu liko manner take aud become tho 
owner or owners of the estate according to tbe shas- 
tras, ami that in the event: of there being uodiughter 
or daughter’s sou of the testator living at the time 
of the death of his widow, then his granddaughter 
(daughter’s daughter), JI D D, should take tho 
whole estate absolutely from generation to generation 
(puttro poutradi) ; and that, iu the ovent of no sou or 
, daughter beiug boru to the testator after the execution 
of his will, and of his granddaughter (daughter’s 
daughter ), H D D, dy iug childless, or being a barren 
or childless widow, or otherwise disqualified, then the 
whole of his property should go to the Government, to 
bo employ id by it fur clnritable and philanthropic 
purposes. The mniu object of the testator B L Xl iu 
making this disposition of his property was admittedly 
. to exclude R D XI from the inheritance. Held 
tuat HD D, if she survived the testator’s widow 
K K D, and was not then a barren or ebildlcs3 
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widow or otherwise disqualified, would take, not a 
life-interest but an absolute estate, to the exclusion 
of 11 L XI. Held also that tho words "puttro 
poutradi ” had generally the effect of defining the 
estate given as an estate of inheritance, and did not 
by themselves necessarily denote that the estate given 
was to be one descendible to heirs male only. Held 
also that in ease of HDD r.ot surviving K K D, 
or of her being at the time of the death of K K D 
for any reason disqualified from taking the estate, then 
upon the death of K K D the gift to the Govern- 
ment of the reversion to the exelus on of R L XI 
would tako effect, and was a good and valid gift. 
Hoki Dasi Dabi o. Secbetaey op State bob 
India in Council 

[I. L R„ 5 Calc., 228 : 4 C. L. R., 77 

78. — Gift to children 

on their attatniny 21. — Where words of contingency 
form part of the description of the class of persons 
to take, as in the case of a gift to those “ who shall 
attain the age of 21,” tho words must receive their 
natural construction, and no estate vests in any one 
till he attains tho prescribed age. In such a case 
there must be something in the context pointing to a 
different construction, or something iu the will 
inconsistent with the literal construction, to justify 
a Court iu adopting any but the literal construction. 
In tho case of words of contingency occurring in 
the description of the das, of persons to take a 
mere "gift over is not sufficient to change their 
meaning. Ballin v. Ballin 

[I. L. B., 7 Calc., 218 : 8 C. L. R., 28 

70. Deriod of dis- 

tribution— Surcicorship. — A, a Hindu, made the 
following provisions by his will : “ I have two sons 
living, B aud C ; they, and an infant sou of my 
eldest soil, the late D, and my wife B (four persons), 
shall succeed to tho whole of my estate: these four 
persons will receive equal shares. If any of these 
four persons happen to die, which God avert, the 
surv ivor of them will receive this estate iu equal 
shares ; but if there be a soa or a grandson surviving 
as the heir aud representative of tbe party dying, 
such survivor shall succeed to his share : if there be 
a daughter or granddaughter in tbo female line sur- 
viving, such survivor shall receive a share of the pro- 
perty j the expense of the marriage of such female 
child only shall be defrayed out of the estate,” aud 
also provided that, “ so long as my infant grandson 
shall not lisve attained liis majority, the whole of 
my estate shall remain undivided.” A11 the persons 
named survived the testator. Held that they took 
absolute interests in the shares named, and that 
the estate became divisible ou tbe infant sou of 
U attaining majority. Ellokasseb Do3sbe r. 
Dcbponabiin UrsACX . L L. R., 5 Calc., 58 

80.— Vesting of estate 

in executor — Directions to executors, Effect of. A 
testatrix, after appointing certain persons to be exe- 
cutor, of her will in respect of the whole of her pro- 
perty, directed that they should “ take possession of 
the whole of her property, and keep the same under 
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9 COJv&TLUCTIOIi— «o»fi» 
tluir protection th tthey should pay out of her | 
eoUtr the charge* rf interment, etc that they 
»> ooltS repair frur b naes annually out of the income 
thereof, hann" let them ut to hire, led after pay- 1 
m • tares and gro-ind not divide the pnx-ecd* every j 

three month* between tbe testatrix* t»o sons, that 1 ••muaii.iiwmj •“* "f7‘7r 

the executor* *h uli rot give the rent* to the credi I £ S for her own benefit, and B20 for the beoetit ot 
tor ho.-ai.se the bequest of the income to the sons her two children (during their muuntjr) • Jt» 
m “rot an entire gift la them but a mere provi 
turn for their support. The will proceeded a* fol 


WILL — csahsuif 

9 COhsTBUCTIOS— ec»ti««& 
etc, directed that the whole of hi* property ‘^ohi 
he disposed of and the proceed* placed la th* Un- 
ential Bank with power to the executor* to invert the 
same in mortgages, and to leave existing most, ago 
untouched. The will then contained this direction 
‘•That a monthly atipendof K15 be paid to me daughter 


event of the demise of any of the said chuJna 

occurring, the sum of HI 0 to erase rateably a* bemg 

Should my eon 1/ li*| pen to die Lefcre the i the allowance for each child, that oa each e£ the 
of bn wife tb n I give the share of if to 1 children attaining their age of majority, 1 wi B ™ 
hu wido» 11 i I etc and after the dwth of 11 if that my executors pay to each of thuu sexually »’* 

- -- ' ' proportionably the full arnouut of interest accnun» 

from my estate (the existing prom’"’ fnr n ’' f 1 


should my sou Jf not have left anv legitimate male 
child, ttwn I give the at*)' e share to mi too J etc 
After the death of if (and hu wife) should he have 
left legitimate male rlullreti such male children 
st.sll in the tame man ier ncem the income o ice in 
every three months till th y atta ■» the age of 
;l year*, and (hen the amount of Ib.ir share 
shall be ui idcd into equal portions, and each of them 

having be one th. own r of h » p rtioa shall receive , auu m ±i iot •»! , „ . . ,i* 

the same froa mj xeeutors but if a Jf die before £ S auJ if It were severally enlitl d dun g 

if and if le » thoi hiiii- had legitimate lifctimerand minority or their children to a too J 

male childr n then 1 give and bequeath the sharca ! stipend of BIO in respect of each child. *ncJi r* 

of my sm if to n.y sou J as a provision for hu i ment to cease upon the death of each 

aojport <tr If my so u if and J die without | it* attaining majority ‘ " — v — * * r 

having male usu and if th ir wives that u to say, said children took ; 

II II and C J di without having male issue lie- l Thirell " 

gotten by my sou* then 1 give my garden, etc. ac took a share oi vn« ra««n . 

tually and entir ly to the am* and dan.hter of my 1 number oLchlldrcn then living, and a rontmso.* 
Jau.Lur O bcgottui 1} her first husband G J, that proportionate interest in the shareji of M«“ « ^ 


for mV tao 

lrom inj etusie tuie nuuuj »’*»■••“•- , f . 

daughters to conlinne during their natural life), sad 
after their demise the said intend in like manmr to 
revert to their beir or heirs m snc-CMion 
firstly, that a direction to pay a monthly tUpwdto 
E S and if D respectively was simply a charge upw 

each of them i the tcsUtort* estate to par the said rtapeods w £ 0 

shall receive and if D for thur respective : lives SorondU- 
if d.e before 1 x- c 1 ir Tt were severally emtitl d dunag tw 


e upon the death ox earn " — 
mynl.. Ill .M. US. «** 

4 took no interest nnd-r the wBh 

Thirdly, eaeh child upon attain mg t. nu^l 
took a share of th* residue, proportioned to the 
her ot.chlldren then living, and a 

. ^.Ortwaate interest in tbe share* of ««h cf the 

1*. to J It li a-d t or in case of their death to 1 other children which would become vesl Wd « 
Unit son* and dau.hter* lawfully UgmUn, .r to , death of each one dying under twenty. 

mch of them as shall sure ice at the time \fy aald | the limitation of the gift " during their nuts'® 1 . 

and after them demise, the «*^ 

manner to revert to their heir or heir* ,n 
did not present the children from ***!»£ 
several sliarca absolutely under Urn wiU * 

Ths rule in W.ld’i core 6 X'P, »» «*■ *»"* 


— Vy aald 

"*xden shall le divided inio equal shares, and each of 
them bavin, received his share in equal proportion as I 
a I’Caey from me shall enjoy the same “ II and j 
II If hi* wife, died without having left any children, | 
J died m the lift time of if A and one of the 
sous of G died with nt leaving children in the 
Ultimo of a if Utld Craily, that the dire*- I 
tieiu to the .arc uteri to 1 rue the jeoperty indefiuitety j 
and oat of the income to make repairs, pay taaea and ] 
groaud-rent and apply the rent to the maintenance 
U the sons, was ralBcient to vet the legal estate in 
th* truster*. Serondly tlst snch estate was an 
•Slate vn let. TLirdli, that the children of G took 
equ^iU ,suu* in rtmaunl r in fee, defeasible in 
«« at their death in the lifetime of the flrat taler 
torUe.m.hiehevm there was .uhstitnted a de- 
“ \ C FourtL1 7> ““t the 
u v,, , J 0 11 teaajl* in common, and not 

wS?J!2" u . “ J ‘htrdV tUt °* re w “ 

ehddrso of rro *> r.Jnaiadera between the 

rm Std, the share of J 



s **coa, Anahmaaroa Gm- 
llnef^Jar, O. a, 60 
GtjttotlMn*. 

1 -it Of debt 


-A testator, after Jor ¥ 


•/ 1 ... m 

wacerfoia ere*/- Oscceirios Jet I* J S 

s III , ’!>• W {*>> r a 

“ ,£W * 

£ P Sonia °intth^ou w 

taS"*/ fc s e 

nncfitasu even*- >* to hW. ^ut 
fix either any di finite poent of tim , ro! t is to 
further limit of time wUhia whirh t U^^..^ ^ # 
happen, it do« not amoont toU* j^o^ruiB 
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9. CONSTRUCTION— continued. 
validity o£ certain classes of contingent bequests, 
which must be applied wherever applicable without 
speculating on the intention of the testator. Moren; 
dra Nath Sir fear v. Eamalbashini Hast, I. L. JB., 
23 CaJc., 563, followed. That this case came 
under s. Ill of the Succession Act, and the gift over, 
that is, the legacy to If, could not take effect, as 
the specified uncertain event contemplated did 
not happen before the period of distribution, and that 
K took an absolute indefeasible estate in the legacy. 
Edwards v. Edicards, 15 Eeac., 357 ; Tagore v. 
Tagore, 18 TV. 21., 350 j and Soorjte Money Masses v. 
Dcnabundoa Mulltck, 9 Moore? s 1. A., 123, referred 
to. That the language of the ills, (d) and (e) 
does not control the hard-and fast rule laid down 
by S. 111. MOXOHUB MUEEBJEB v. KasiswaB 
ATokkiube. Moubbdbo Nami Mtjkebjee r. 
IvASISWAB MUKEBJEE . . 3 C. W. U., 478 

83. — — - - Gift over on 

failure of prior devise. — A testator made the 
following disposition by his will: “I appoint my 
brother M sole executor of ray estate and effects after 
my decease, who shall pay all my debts aud collect 
all outstandings, My wife is supposed to,be in the 
family way ; should she bring forth a male, in that 
case he will be the sole heir of my property and effects 
on his attaining proper age. If, on the other hand, 
she is delivered of a female child, all the expenses of 
her marriage or maintenance till that period should 
he defrayed from my estate. 1 also uish that she 
should receive a legacy of a Government -t per cent, 
promissory note for E2.000 on her attaining proper 
age. In case my son dies before attaining proper 
age, all my estate and property should be taken 
possession of by my brother, My wife is to receive - 
a Government -1 per cent, promissory note for 
fU.OUO as a legacy, and is to be maintained from my 
estate if she continues to live iu our family dwelling- 
house under my brother’s protection.” The child' 1 
with which the widow was enciente turned onfc to he 
a daughter. Held that the clause in italics was one 
purporting to give the property, and not only the 
management of it, to M, the power of management 
having already been given him in appointing him 
executor ; that the provisions for maintenance of the 
widow, aud for the marriage expenses of the 
daughter, teuded to show (putting aside the legacies) 
that the widow and daughter were not to take 
the larger estate which they would have successively 
taken as heiresses l aud that tho wife of tho testator 
having borne to him a sou, and the apparent inten- 
tion ot the testator having been to give the estate to 
y, if the son did not take, or if tho estate to the 60 n 
failed by reason of his not attaining proper age, tho 
gift over to N, on tho principle laid down in Jones v. 
I F'estcamb, 1 Eq. Cas., Abr., 245, took effect on 
failure of the gift to the son, even though such 
failure was not in the precise manner expressed in 
tho terms of the gift. OKHOXiiosEX Dasee c. 
linntos-BJ.* if cities: . I. X/. R., 15 Calo., 282 

84. — — — Vesting — Teriod 

of .distribution — Gift of dividends. — S, a Portu- 
guese inhabitant of Bombay, by his will dated 19th 
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. March 1S66, devised all his estate, real and personal, 
to his executors iu trust to realize the same, and invest 
the proceeds thereof in tho public funds, and directed 
as follows: “(1) The dividends arising therefrom 
shall he applied, at the discretion of my executors, 
towards the maintenance and education "of my 
children until each of my sons attains the ago of 
twenty-one years, when his or their share shall be 
paid unto him or them ; (2) I desire farther that 
whatever may he remaining, of the moneys collected 
by my executors, after all my sons shall have 
attained the age of twenty-one years, and after my 
daughters shall have been married, shall be dis- 
tributed, after deducting R2.000 as dowry given to 
two daughters, in equal parts betweeu my sous aud 
daughters that may be surviving at the time; (3) 
in case any of my children shall happen to die under 
twenty-one years, then. I givo and bequeath the share 
or shares of him, her, or them, so dying, unto the 
survivors or survivor of them.” Held that the gift 
to the sons, contained in the first clause, was a gift 
of his share of tho dividends to each sou ou his 
attaining twenty-one years of age, aud that by such 
gift his share of the corpus became vested iu each son 
when he attained that age. Meld farther that the 
provisions of the third clause, which related to the 
distribution, did not divest the shares so vested. 
Clear w ords must he used to divest au estate once vested. 
Meld also that only such of the daughters as were 
surviving at the period of distribution specified iu 
the second clause of the will were entitled to a share 
in the estate. De Souaa r. Yaz 

[I. Xj. R., 12 Bom,, 137 

85. Vesting — Post- 

ponement of enjoyment — Accumulation until the 
age °f thirty. — The testator by his will constituted 
his two disciples, S aud J (aged eighteen and eleven 
years respectively), his heirs, “subject to the condi- 
tions written below,” and he directed that out of the 
net income of his estate his trustees should expend 
E500 every year, for the maintenance of each 
disciple, or pay that amount to each disciple every 
year, and that when J should att dn the ago of thirty 
years, the trustees should give to J the net residue of 
his property remaining at that time, or,iu the case of 
J’s decease, should give the same to 5. Meld that 
the property vested in J on the testator’s death, but 
only for a life-estate. Meld also (reversing the 
decision of JabdISE, J.) that the directions lor 
postponement of enjoyment after the coming of age of 
tho devisee must be disregarded, aud that (subject to 
tho payment of U5CO a year to S) the income of 
the property (including all income accrued since his 
majority) must be paid to J, tho respondent retain-- 
ing the corpus until J should attain the age of thirty 
years. Gosling v. Gosling, Johns, 265, followed. 
Gosavi Shivgab Davaoab r, Kiveti-Cabsao 

[X 3X R., 13 Bom., 403 

83. Perp etuities, 

Rule against — Superstitious uses — Trust for masses 
— Executor, Assent of — Vesting of bequest. — An 
Armenian died in Madras in 1S3S, leaving a will 
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whmbj sLe a po t-j executors and bequeathed 
a certain sum tbit tbe income thereof be cites foe 
perpctcal ut e fortlie be tfitof mv soul and for 
the sou'j in pn itorj and the also beqe allied 
tmttr uli* R42vJ0 to her grand Uu hter for life 
end p-’iidei tl it n the event of licr msm-m-* and 
hart f ell dr en tl c could 1 equeatb to them the tit I 
812000, b t nlheev nt cf her dying with utusnr 
HilCOOoct f th »>iid It 42 CCOthonld lx subtracted 
and amu to Irr hetbaud ind the remaining 
B2S0G0 tlioald be added to the first mrnti ned 
bequ st and tbe inromr tier of be uiitarir given 
for tnas-cs The exec tor with probrte ga\ e effect to 
tie first-mentioned legaev It a settlement made 
in Cent mplaiio of the marriage of the grand 
daughter tbe subject of tbe tecot d legaev waa 
settled as provided In the will except as to tbo 
Pl*tO\ as to which t was declared that n Ue 
event of tb it tei_* no ssue nf tbe mams t and of 
the wife sure vmg tl e husband and dug with at 
marruig sgain should be til ided between the 
residua , 1 ga ei of the t lUtnx The Luabeiqd 
was a part* to tl s ttl n eut as «l=o was the execu 
tor «f the teatatnx ■ bo at on of the trustees of tl » 
s^tl me-nt. Tb marriage La in tab n place a 
suit was brought fc> the husband and wife sea nst 
li e trustees, sod a decree was pa sed under which 
the trustee. wer rel ev ( d of b i office and tbe 
tryrt funds p» d to C urt w lb tbe direction that 
D ‘h Teon be paid to tbe w fe until 
further order 11 b stand d ed without issue and 

•ubsequ ml, in lgno tbe atfe died net bating rr- 

*“™7 The Administrator C moral of Madras took 
•ut Idlers of Mm nistralion to sdm mstcr the citato 
Bi*r^ a “i n “ , ' Icd , of 1110 testatrix and tbe 
B«2«)} above referred to acre raid over to 
kj J tL *‘ Ihe sum of 

«H.l«>by niton of the s tU meut, but n t other 
/.*' . 1 u the res due of tbe estate of tbe 
.(R™!? Wby Coutxs C.J, and CiSDLir J 
WJ*e J <*> tUt H* «™ «f «dS 000 

formed unadmmntered hm. 1, of the cslatr of ibe 

S£2T“„ « “■> «. ns. Z !Z£SZ S, 1" 

«• c ”“" • 

[L L. B,. IB MaeE, 424 

l£f ?B 

„ “ md *'•!*>• '*'<■*» except 

fees «* ""*'** J “ P"I*>* to leld t at d— 

'*3 y *,*"*■ f *8 «« to prr.ou, «— Tcs/ 

r 

*V l 1*4 a* A-xpre... . e/ 

•hart. o/u iV ^ “ L ^ ******* •• *• 

**• mi £t;w,I ta^ln? D SI*S«'y — Chart I a Ut 
. testator 

r* «««<* and InJT . , ?. lLe ®*»k of Madras by 
^ after the « V^, ^ w ,f •* > **** to be 

“** *» °ie " Ganatt Trust 
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Enud and directed •‘that such trust fu A stall 
never be removed from deposit in tbe aid Desk of 
ilsdras at Afadraa so long as that Bash shall cut,* 
end “ that The Garratt Trust Fond * sha 1 be a con 
timing fund to all time,” aud that the mte est 
tl trefrom si ou d be enjoyed by certain legatees anJ 
* tbe ntue shall bo inherited by any child or children 
of them hereafter from time t- time and fr.-m one 
generation to an ther in accordance with all legal 
r e ht* — Held that there was i otbmg illegal alert 
the creation »{ this fund, except the direction that 
tbe secuntlii rtprcsertwg it iliruld never be rcemed 
froa deposit in tbe Bank cf Madras, which, »» »“ 
attnupt to create a fund in perpetuity, was invalid, 
but tl at thu did not prevent the Intention of ibe 
testator to create and endow tue fund fivm blusy 
camid out, and tLst the legatees took an absdn^ 
ir tercel. The testator bequeathed to my grand 
cl ildren bv my aid late daughter E 7FJ aua to my 
grandson F JF H and to his step-brother (r If If" 
in equal shares a certain fund. Held Gist 
this was a bequest to the testator’s graudchddmi 
by bis late daughter /■ If pet as a claas, but to 
them lsdmdualls at ftrtona dn junta ilt’u 
alio that, pi d r ll * Unas of tbe u ill. t) e testators 
said grandchildren by the late J IP and F IT M 
and O If XI Uok Tested intcnsU m their *v*P«' 
Lve e bares in tbe said fund from tbe death of the 
t estate r, tliat tbe gift to them of • tb« benefit 
mte cat and pnfit’ of the fund was a gift of the 
corpus of the fund by virtue of a ISi of the 
India i Succession Act that the, took as tenants- 
lu-eimttcm not as joiut tenants and that under 
a power giten to the executor to make Asbuiae- 
mci ts from the a-id fund for certain purposes for 
the benefit cf F If XI iu cunncctioo with bu going 
to and ntunung fnm England the executcr was 
not authonud to apply tewards those purpowa, 
more than I* IT It s ne ninth share itothesaid fund 
il it was Lot tbe intention <t tbe testator to pe« 
F H XI a benefit out of that fund our and nt®’* 
that sharr and that the executor in mak« g «“ 
bnreements for the purpaes epec fied was or V 
ini lower id to trench ujoo tbe pnnCiral of that 
share if the income aa applied under the rower 01 
disbnrecmrnt for F U If a support and m i*" 
ance m England were rot *u3 cunt. Held, alio 
that undir tbe terms of the devise in the thud and 
fourth clauses of the will of a certain loose soa 
premises to J 1 S' If the dense* took em ibe torts 
tors death a vested inter wt m »h»* pnpirty 
liable to be divested in the event of his oj 
under tbe age of twent -one years- Held **? 
that under the terms of the devise in the filth 
sixth clause* of the will cf • certain tonic sou 
psemists and furniture to tbe children c *. , 
testator’s late daughter E If (who was dead « 
the date of the vnl ) tbire was an aUolai* g> ‘ 
to the children of i IP rf the teatal «'• »“" 
interest in that pt> pcity and that each gift *•* 
not controlled by tbe tnfliou in He 
of the fifth clause that the lmme sepuld not 
told until tbe , ounce* t grandchild attained t 

age of eighteen years, which mart h* re^ira™ 
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WHiIi — continued. 

9. CQKSTBU CTIOE — continued. 
merely as an expression of the wish of tho testator 
and not as a precatory trust, and was of no legal 
effect; and that the children of E IV who were 
living at the testator’s death did not take as joint 
tenants, but took as persona; designata, each an 
equal share in the property, which vested in them 
on the death of the testator, and therefore the share 
of one of them, E G W, who- had survived the 
testator, but died subsequently, having vested in 
£ G IV, passed to 22 G W‘s representative, the 
ninth defendant. In the sixteenth clause of the will 
the testator directed his executor aud trustee out of a 
certain sum of 11300 to “ disburse various petty 
pensions to some poor people who have been men- 
tioned to him” ,the executor and trustee) “by me.” 
Held that there was a deficiency on the face of the 
will as to the objects of this bequest, and by s. CS of 
the Indian Succession Act no extrinsic evidence 
could bo admitted as to the intention of the testator, 
and that this legacy therefore failed and fell into tho 
undisposed of residue. Held also that the bequest 
in tho seventeenth clause of the will of HltgOlO 
to the support of tho testatoi’s Temperance and 
Beading Bcoms for Euiopean pensioners aud the 
Poor Widows’ Quarters attached thereto, being a 
bequest to charitable uses, was -void under s. )05 
of the Indian Succession Act, as the testator had 
nearer relatives than nephews, and the will was 
executed less than twelve mouths before his death. 
ADiuNisiBATon.GENEitAL of Madras r. Money 

p. L. B., 15 Mad., 448 

88. Joint tanancy-in- 

fee — Lije estate — Intention of testator — j Restricted 
enjoyment, Direction as to . — A testator devised his 
estate should his wife remain his widow, for the 
general benefit of his wife and her child then living, 
aud any other children to be bom to him of his said 
wife before or after his death. He atso provided 
that, should his wife remain his widow, she should 
have a full life-interest in the estate, and should not 
he annoyed with any vexation about shares during 
her lifetime, hut that after her death her children 
v and their descendants should take per stirpes ; and 
iu tho event of his wife not remaining his widow and 
her child or children being living, then the estate 
ahould go for the general benefit of his children iu 
equal shares when of the age allowed by law. And 
in the event of his said wife contracting a second 
marriage, and his children dying before marriage, 
aud without children and under age, his wife should 
take half of his estate and the testator’s brother the 
other hulf, and in the event of the brother dying 
without children, tho testator's wife should take the 
whole estate. The testator’s wife remained his widow 
until her death, her children having all predeceased 
her without being married. Held that the iutention 
of the testator by tlie first deYise was to give an ab- 
solute estate to Ids wife and children jointly, and that 
the remaining clauses of the will were merely in- 
tended to restrict the mode iu which they were to 
enjoy the gift- Halibubton v. Adxiinistbatob- 
Gexeual of Bengal . I. L. B., 21 Calc., 488 


VV LLJCj — continued. 

0. CONSTRUCTION — continued. 

><• 

89. Duress — For- 

feiture — Condition of residence. — A testator by his 
will directed that if any of the female members of his 
family, either from misunderstanding or from any 
other cause, should live in any other than a holy 
place for moro than three months, except for the 
cause of pilgrimage, they should forfeit their rights 
under the will. The plaintiff, a widowed daughter- - 
in law- of the testator, aud a minor, was removed 
from his house by her maternal relations aud brother 
with the aid of the police, and resided for more than 
three months with her mother. Held that under 
the circumstances the plaintiff’s absence did not work 
a forfeiture. Clave ring v. Ellison, 7 H. L. Cos., 
707, referred to. Tin Conti Dassee v. Kbishna 
Bhabini . . , IL. fi., 20 Calc., 15 

90. — Vested interest 

— Conditions repugnant— Condition restricting im- 
mediate enjoyment— Commission allowed to trustees. 
Calculation of.— Where a testator who died in 1896 
bequeathed the whole of his property, with the execu- 
tion of an annuity to his wife of £250 per annum and 
some other spcciSe legacies, to his only sett, echo had 
attained majority at tho date of his father’s death, 
hut subject to the restriction that he should not be 
allowed to enjoy it until the end of the year 1900, 
aud appointed two trustees to carry out his wishes, — 
Held that the son took an immediate vested interest 
iu the estate of the testator. Held also that the con- 
dition restricting immediate enjoyment was a condi- 
tion repugnant and was invalid. Gosling v. Gos- 
ling, John, 2S5 ; Weatherall v, Thornburgh, L. R.,S 
Ch. Die., 261, followed. Where commission is 
allowed to trustees annually, such commission should 
bo calculated on the income of the estate, and not on 
the corpus. Lloyd v. Webb 

p. 1. B., 24 Calc., 44 

9L Absolute gift —Repugnant gift 

over — -Indejiniteness oj gift — Reputed wife — Car- 
riage, Hr oof of.— On the construction of a will which 
was as follows: “I hereby declare all former wills 
cancelled. I desire that my wife should obtain pos- 
session of all my property and enjoy the benefit of, 
all moneys that may accrue until her death, when I 
wish that whatever may remain shall be used for the 
education of the children of the Eurasian and Anglo- 
Indian community. I desire that this will he ad- 
ministered by the Oiiicial Trustee of Madras.” 
Held (1) that the reputed wife should take under 
the.wiU without strict proof of the marriage, no fraud 
being imputed to her in the matter of the marriage; 
(2) that the gift to the wife was absolute and the gift 
over bad for repugnancy. Ad. vhnistkator- General, 
of Madras v. White . I. L. B., 13 Mad., 379 

92. Restriction on 

legatees — Enjoyment — Residuary estate. — Wlieie a 
testator leaves a legaoy absolutely as regards his 
estate, but restricts the mode of the legatee’s enjoy- 
ment to secure certain objects for the benefit of the 
legatee, and where such objects fail, the absolute 
gift prevails, and does not fall into -the residue of 
the testator's estate. Therefore, where a testator 
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WHiL— COaf nutd 

9 CON TBCCTION— coattawd 


gare locsc f» to catkin of hi» cra-ndi ns and grand 
daughter* but neTerth It** declared that rnch legs 
c » should be held upon trait (as to the legacies to 
the grandsons) to nve*t the same and to apply the 
i-ccrne nnn e the mi nty of the legatee toward* 
his maintenance ami education, and opon In* atta n- 
"g the ag* of ‘•l year* to pay him the income during 


his lifetime onj after his death to pay inch 

onto the w Jew of inch grandson and after the death 
of both of tL m to transfer the cap tal onto the child or 
chih-ren of roch Ktandioa as be n„ a son or aoci should 
attam the ag of 1 year*, or being a daughter ahonld 
attain that age or marry ta equal share* as ten an i 
m-o mmon and where the testaur especial!* pro- 
Tided a* to the le-racy left to one grandson that npon 
the happening of certain **cut* it ihonld be I a d to 
hu other granueLUdren, — Held that the raft to ihe 
grand am. were absolute and that the «uW,a nt pro- 
rasara. were t Jnply a qual Scat on of the fu for the 
hTtafit of the legatee* and that therefore, upon the 
oca h of one of th graniLon* unmarried hu leval 
repruentao was ct ]«1 to the trracy left to h m. 
ADHEuamiTo ttLsraan or Eescai r Area* 

[L L.E. 3 Calc. 553 
83 — Proviso for cesser— Goad 

iwm C ad / oual „ , a Breach of cam! 
t «■ Tud act -Per a Hindu died linng aa 

s* Is 


m the English ferai w her by afttrd.el.niig thaUra 
nude «ui£c ent proruion fwhH son 
O Jf T and that O il T w„ to take nothing unS 

sTg, A* i.lTXYH 

St ""” 1 P™?? 1 - «l ..d £ 

Tt 1 “ , “ d ' to 1*1 «rt«M 

ESfspSI 

SMS 

hum p. « P <T * )n cr person* for the tune 

•^e on thsaet^ RUL , And a. a first 
“tut lift. “oo-nj of the real property (after 

4hKtt4ftf t “ : 5°*^? oolnhlutmenu) rt. te tali 

t u .I., /“?* “*“« «Qt tied to the beneficial 

lh ‘- r “f Be V ?^ } , “', Ule «»rplM m«uue 
t 5 a , « *nJ vfTln ^ *?« » 1 I the 
*«h to cocrejtbT?* Z^. an ®i m heca tatu- 

■* would permit, unto and 


Wddsli— co*f aaetf 

9 CONSTECCTIOX—eeaf «»<f 


to the use of the persen cn tided, under the litmt* 
lions cs Drain'd In the will to the bear' 0*1 interest 
therein. The firat lim tatiou was to J 21 T far hie. 
At the end of the limitation* of the rut raiatC 
the will contained the following proti*) “ Provided 
always and I hereby declare if any devisee, or 


tcnant-for-life *hall permit or suffer 

the uld property to der sed and 1-m ted a* afore- 
said, or any portion thereof to be so-d for sircar* 
of Gorrmmcnt rerence or shall afters tamio B hi* 
maicn y cea*o to keep up in s dne ata-e t rfpa-T 
and to n*e a* hu resld nee in Calcutta, the mid 
baithakhana house and premises where I now resi-h, 
and make use of and enjoy my Ebrary horses, 
carnages, farmyard, furniture in die *ald home. sod 
jewels, gold and adrer plates itc^ in my use or pot- 
to* sion, then and unmedraUly therm poa the dc u* 
and Emitationi in .hu my wll contained and de- 
clared shall wholly cease and determine a* to him. 
and the per*, n next m tnctssuon to him under the 
Inn rations aforesaid shall at once turned.’’ a* ' 
th* person committing a breach of such cociiHi“* 
had then died. The testator died in An rant 1S-8. 
In December 1SG3 lu* »on G 11 T undated a »>- 
for the purpose of aro dio r and Sc.tt-g t* de the 
trusts and limitation* of the wul, actF* » I" - 
a* they were for payment of debts, Irene es snd W 
mutica Tins suit wn* lEtruaed on the Is ct Ap™ 
1EG9 GMT appealed, and on the hi 
13-9 the Appeal Court declared him to be »1 mva**J 
entitled to the persona. ty anbjeet to th* trniU fw 
payment of d t*, Irgac fs, andanno ties and ent JeV 
on the death of the dmendant JUT the U 
for-life, to the ready J 3C T and odj-ra. eUunmg 
under th* Umira tun* in the wCl appealed to t at 
Pnij Council and OUT fled a eross-arpew 
in which he claimed that the gift of the 1 fe-esrale 
to J~ U T ought to be declared toid. By t ^ e . or !r T 
of Hit Majesty in Council, which was dated tfte 
Oth August IS J andwhch amrtd m C*lcn •* “ 
September IS n ad lb* Emdatsoa* after the I nuta- 
tion to J U T wen declared t 1 end incpe-a ire 
and t was forth r d-clared that JUT **• 
hen Ccially catitled to a life- nttrrat In the really 
and abo in the personal y d reeled to bo eouttjed or 
con veiled into a food, subject t» the pajm 'ot* m *“* 
win directed ta be made aud J> the proem. C* a to 
will not thereby declared ta be ttud j and al*° 
the legae et and annuit cs f B in and were saa*- 
fiej, to fii,5M a mouth out of th* n t rent* « 
the realty and also ta the ampin* tea • of the **m 
and the snrpln* in terra t of the pcoonady J aadtM*. 
upon the fallen or d tcrmiuatan cf J U a » 
life-m^rrat G 31 X *u entitled as hdf-*t‘£ 
to the rad and pcnoual propraty The prov , » * _ 
ccaior was not among the pro shais qf the wiu wh 
were declared icwL J" J/ f was one of the 

nnda- the wiH. After the tesrator’* d«db 
busmen of the estate continued, aa then mm"* 
be camtd (out pertloa of Use ha Jakhaca b“* 
and J If T who bad a f^ndw dwUing-hooM « » 
own, used, np to November ItO b> attend 
baithakhana daily for tha tranmctioa ot fcnsmvss. 
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vVTIjXi— continued. 

9. CONSTKTJCTION — continued. 

In November 1S69 J 21 T quarrelled with his co- 
trustees, and ceased to go to the baithakhana. In April 
1870 ho demanded from the other trustees that 
possession o£ the beithakkana should be given to him, 
and upon their insisting on the right to occupy tho 
portion of the baithakhana used for the purpose of the 
estate business, sued them for possession. In July 
1870 a decree for possession was made in his favour. 
Tho trustees appealed, and ultimately, in July 1871, 
tho Appellate Court made a declaration that it was 
consistent with the trusts of the will that J 21 T should 
enter into possession ; and the trustees were ordered 
to deliver to him possession of tho baithakhaua, 
except the portion of tho ground-floor occupied for the 
business of the estate. After obtaining his decree, 1 
J 21 T found that tho baithakhana was in a very j 
bad stato of repair, and called upon the trustees j 
to have proper repairs executed. On their refusal to ' 
do so, except under directiou of the Court, J 21 T, in 
December 1871. brought a suit to compel them to 
effect necessary repairs; the trustees contested tho 
suit, but in March 1872 a decree was passed direct- 
ing them to make the repairs. Subsequently repairs 
were begun, which were completed in October 1872. 
In a suit by G 21 T alleging that J 21 T had 
committed a breach of ono or more of the condi- , 
tions contained in tho proviso for cessor, by not re- > 
siding in the baithakhana house and by neglecting to 1 
keep it in repair, and bad thereby incurred a for- 
feiture of which the plaintiff was eutitled to take ad- 
vantage , — Meld that the clause containing the pro- 
visions for cesser and shifting of the estate was 
intended to come into operation as a whole and 
not piecemeal, and therefore that, until J 2£ T camo 
into full beneficial enjoyment of the life-estato 
given him by the will, or at all events until he 
became entitled to the surplus rents, the time had not 
arrived when that clause was intended to apply. 
Held, further that, assuming that such time had ar- 
rived, the action of tho plaintiff, in contesting the 
right of J 21 T, under tho will, to occupy tho bai- * 
thakliana house and premises, debarred him from 
claiming that effect should be given to tho clause of 
forfeiture for non-residence. Even apart from any 
action by tho plaintiff, tho conduct of the trustees in 
disputing the right of J” 21 T to possession of a 
portion of the baithakhana house, and refusing to 
repair, would suspend the operation of tho forfeiture 
clause unil October 1S72, inasmuch as it prevented 
him until that time from obtaining such a possession 
as \vas contemplated by tho forfeiture clause. The 
forfeiture clause was not brought into operation by 
the judgment and order of the Judicial Committee of 
9th August 1872. Meld on the ovidencoth.it J 21 T 
had complied with the conditions as to residence. 
G-ANEOTBO JIOHtTK TAGORE V. JtJTTEXDBO MOEOS 

TAgobe . . . . . 12 B. L. R., 1 

On appeal to the Privy Council , — Meld that, as the 
clauso provided for the cesser and determination of 
the life-interest of J 21 T iu tho event of the condi- 
tions in it not being performed, his interest, not- 
withstanding the conditions over had been declared 
to bo void, would cease when that event happened. 


' 9. CONSTBU CXI ON — cc Min ued. 

Meld that the clause could not be construed so as 
virtually to defeat it, and therefore it must be held 
to be operative before the trusts of the will were 
at an end, anil J 21 2”s estate perfected by a con- 
veyance. But held on the evidence that there had 
been no breach of tho condition contained in the 
clause. The delay in not residing before October 
1872 was not unreasonable. Where, iu a condition of 
residence, no manner or period of residenco is pre- 
scribed, but residence simply, and without definition, 
exclusive residence is not supposed to be meant; 
in such cases the occasional use of a house and. keep- 
ing an establishment in it with the intention of again 
using it as a residence is a sufficient compliance 
with tho condition. Gaxbndro Mohdn Tagoeb u. 
Jettesdho Momjjf Tagoeb 

[14 B. L. R„ 80 ; 22 W. R„ 377 
L. R., 1 1. A., 387 

84. < Power of appointment— 

Execution oj power — 2larriage settlement . — A tes- 
tator, after giving certain specific bequests, disposed 
of his property’ as follows: “I request that the in- 
terest of my property, invested in Government secu- 
rities, be disposed of from time to time as follows; 
First, to my dear son A two shares ; to my two dear 
daughters, IS and C, each ono share ; the interest to 
be paid to them quarterly or half-yearly as may be 
most convenient. Second, I request that these 
shares shall not be transferable during their lifetime. 
Third, at the demise of any of my children without) 
issue, any such share to bo divided in tho above pro- 
portion to tho survivors. Fourth, iu the event of 
issue, , they may bequeath their share to any one of 
their children they may select, subject to the above 
conditions.” C married in 187-1, and, by a settle- 
ment made m consideration of the marriage, her share 
was assumed to bo assigned to trustees upon certain 
trusts. Iu 1S75 C and her husband made the fol- 
lowing joint will: “We do hereby constitute the 
survivor of ns to be executor or executrix in onr 
estato aud sole heir of the same, together with 
the child or children begotten in our marriage.” C 
died shortly after- the execution of the above will, 
leaving one child. In a suit by C’s husband and the 
trustees of the settlement of 1871 for the administra- 
tion of the testator’s estate ami for the construction 
of his will, — Held that the settlement of 1871 could 
not operate upon C’s share in consequence of the 
directiou of tho testator, that it should not be trans- 
ferred in tho lifetime of C, aud that the plaintiffs 
took nothing under the settlement. Held also that 
the power of appointment given by tho will of the 
testator had not been properly exercised by the joint 
will, and that the child of C took the whole of her 
mother’s share. Feiebskn v. Sntnaos 

[I. B. R., 4 Calc., 514 

85. — ■ Gift of income 

for life with power to appoint — In cal id power of 
appointment — Gift oner in default of appointment 
— Gift of residue equally leliceen itco sons and 
then to nexl-of-kin. — A Farsi by his will devised a 
certain house to his executors on trust after payment 
of repairs, etc., out of the income thereof to pay the 
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hxlance of n b ncc e to bu dangblera, C and J n 
c^ual no t i, ard after tb r d alb to tbt ate 
of such of the »u only f tie u 0 C and J 
ns they xboaLi spcct ly api<nnt t tb appoint- 
unlit to a? ft tb own TOprct re m i ly only 
and no bat of tb o bc_r of tb m ant in default 
of appo ntm t on truit to • 11 tb? boute ai d divide 
the prove da aa act d n tbt will. Bel 4 that 
acb dinght tool ba f tb? b> cat n qa it ou f r j 
b r 1 f u tb poa r to appo.nl t among 1 r tb drtn 
aa ale La gbt £t F. ii i ' tb« power to a] joint 
bad b«n n al d u j. ft or T a default thoaid Lt , 
upheld ou lb? so L ji f Jtaeoti r do; . 
UT (1$ S 1 Ck o4 A lara t list or by 1 aa 11 
bequeathed tb? «a due of Lit uo cable propert t 
b tifcatcni In tni t out of tie ncom? tb r of 
t< apjly the »nm f 11. /O for tb? tea ctenant oi 
a be abould attain 21 a tof ■.( 


rt tb? • 


pi a 


o Id 


and pro] o- ly 


a to of 1 


nr guial 

rro a ft jr f L wifi fLu 
tb of 1 to pay 
art t, di deeds, 
a of tie whole or 
1 I -o n acd a r tb d atb of £ io 
«ni»t odd he u -rpua o* tb mor able 
pro rty a b all la a> ora and acrnmulationa 
among be tute luifibeaadi Ilyac -died 
fnbicqu ctl xeeut d L tiita r directed that tbe 
al» e Wqu at a ou d ei ?n 1 and be apjlitable to bu 
•na A and Unit L( on. n alioa d di de tlx 
Ofome of tbe no tab pro arty b tween £ and V 
lumeadoff ng the a bol ofi TbeCurtwaiof 
opn-on that, id tbe * la d codnil H and \ 
woe nth to ha e a mo rle of tbe income for their 
rapeetive b a, ard bat on tb Ir death on? mo ty 
of corpus w.« to g to the r o rl-of 1 n. The 
TT. J °. wt " d «;! »ed t nuke a declara. on to 
U “ l ** R who at tbe date f auil waa on 
n "" ,nd ***« A Hrro 
wt lie Uund by a d claratum made m 
„ Liu a r 1 iTsaoiB 

L I? E. 18 Coot. 1 
B qatel of power 
«»i do ay 1 ter for l fa— 

'c;rr^7' r 

KtT.te *rSl" 

during btT life be oirecUd that 

^ *4^? .* to *« «** 

bMuly mad . , tt4D /n* *b* affair* a Ih uoa- 
powu „ ,, " , df » u - he ga *\ the whole 

swvj*.*“ "i n-S“bi". i . b tA , “ J 

draote or mped^, 036 ,* 
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Veil y J) that A and U took only a life-lateral in 
the (slate (’) (\ arylur the decree of itXTO* J) 
that it a two tool to k the ratal? u joint t nttU 
subject to the life utrneta of A and H and cot 
aa tenants- a -common 'viTBOJI hfaaccxJt Wt»t A 
c Irnooii L Xw Jb, 23 Bom> 80 

97 aift in remainder expectant 

on termination of relate for life-- Dttut 
efUUkk—Tit Owdi detain Art It/ jMtf~.Ec 
S lira! om—Aeetltral oatfrtuw ai trot fa Itrttf 
l *-»» jfe.~A gif id remainder exprcUat on lit 
term nation of an rial? for 1 fe dec* o t fid. but u 
arcfltraied by mnea of gift of inch pnor Sile- 
nt ate not taking iff it. The price pie of the derl 
a on in La mi a r La ■»■ 6 Da Qiz M If O n 
5i IS Bta 1 held aj pi cable to a anil made ty 
a Hindu Uatator A talnkbilar wboie talnkh «»* 
enteral in tbe third of- tbe i x 1 iU prtpared in too 
forint r with L 8 of Tbe Ondb fcatatrt Act ” 1 of 
ltc9 denied hit e»Ute hy a will wb cb wa» n t 
it; itercd to oat of hit w era for life, and after fcer 
death tohla jouu B ir ion by her Deli aiaco-i?- 
qutnee of the above rule, that t wat not tuct-Miry hi 
decide, upon a claim by tbe elder ion *i Inr-at-aT 
whether the w dow at a pirwm wbo would bare tse- 
et ivied to an Inter rat in the Udoki if tbe talnkbdar 
bad died intestate would hive teen w thin the excep- 
tion in n ferine? to tbe iffect of non rrgutration of 
w 11 contained in l 13 of the lame Act. AJCJiSXl 
Hasan r iliKWAX htua ... a 

[L L. Ih, IU Ca a, 462 Lfl-ULi,! 

oa VeatiDg of interest— Ibtcif 

ff—Bsecalcrp trail— B by bn wdb biqucathfd 
to bu daughter A II B “ oo her a-tanung b« 

1 tb year tbe eum of Company t H10 OKI wrth any 
Inter, it that may bare accrued the eon. •* 
marrira, to be it tiled, upon bcnclf aud cbirnr* 
a lelyi abould the d e nouiamed ba- money kn o« 
equally di idtdbtlwcta btr brutbcrul and f citKr 
Of diem d ?. tbe whole of deceased’! money to g« to 
tbe lurci or BeliX at All If l«lw bad iUaiwd 
her lSlb year) bad a leated luttreit in the S c* 1 ! 
•abject to be dir *t<J upon her d ing at any WM 
unmarried, and fnrlhtr enbycct lo an txnn-tj 
trail In favour of her cl Idrtn nib? event cl bee 
marry ng at any time and then fore that ite wai 
not entitled to hare the cap fat of the legacy paid to 
her 1« is* xitna or is* wits or lirtfMS- 
I» *a* Mama or Act XX'IUor ISoo 

[LL.B,4 Calc-, 420 




eventually guardian! of n y dear children and 
until inch tune al my chilirm shall set eral 3 4 ‘ 
tbe sge of -o yean when I request the | * {orc ?‘^* 
tuned gentlemen fmy wife beu 0 dead) *“' u ' 
or executor! w U dir de, or cauie to be dir i Jed. 
shares agreeably to tbs number of o»t !urr ' » 
eh ldrt* c nug to tbe *x>vs twaiharts and m w- 
of the guU one or to tbitr Lwful mine or hcr-f^ 
the whole of my estate each child to be pus 
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WILL — continued. 

9. CONSTRUCTION — continued. 
possession of liis or her share when they shall respec- 
tiv eiy attain the age of 25 years ; and whenever 
either of my daughters shall cuter into the holy 
state of matrimony, I request that a proper settle- 
ment may be made upon her and her children, and 
in the event of either of my children departing this 
life without leaving husband, wife, or lineal des- 
cendants, or her share shall be divided equally 
amongst oar other children or their lawful issue ; 
but on no account shall any divfsion’of the principal • 
of my estate take place till after the death of 
their mother. Held (reversing the decision of 
Pheae, J .) that after the mother’s death, each child 
took a vested interest on attaining the age of 
25 years, — that is, at the time when possession is to be 
given, — and not an interest subject to be divested in 
the event of the child dying without husband, wife, 
or lawful issue. Tahoe r. PuiLlott. Phillott r. 
51 obi! is . . . 1 Ind. Jur., TJ. S., 375 

100. - — - - — --Divesting clause 

— Gift over on legatee's death “prior to division ” 
of the estate — Gift not void for uncerto intg — Act 
X of 1865 ( Succession Act), ss. 75, 91, 106 . — A 
testator directed bis trustees aud executors to hold his 
real aud personal estate upon trust, to sell the real 
estate ether together or iu parcels, and either by 
public auction or private contract, and to call iu, sell, 
and convert into money such nart of his personal 
estate as should not consist of money, and to divide the 
said moneys, and the ready money which might be- 
long to such estate, amougst the sacral persons 
named in the schedule to the util, and to pay the 
same to them in the shares and proportions therein 
mentioned, as and when they should respectively 
attain the ago of 21 years iu the case of males, or, iu 
the case, of females, when they should respectively 
attain that age or marry. He directed that, iu the 
event of any of such persons dying in his lifetime, 
or at any time thereafter “ prior to the said division,” 
leaving lawful issue, such issue should be entitled to 
the share which their deceased pareut would have 
taken. One of the legatees who had attained ihe 
age of 21 years at tbo testator’s death died five 
months after him, before payment of the legacy, aud 
left lawful issue. Held that the legacy vested iu 
interest iu the legatee at the testator’s death, but 
that the legatee having died prior to the division of 
the estate, it became divested; that the “division” 
of the testator’s estate meant, iu this will, the as 
certaiumcnt of the amounts allottable to the share of 
each legatee, after the couversiou of the estate into 
money; and that the gift over in favour of the 
legatee’s issue was not void for uncertainty, but took 
effect. Johnson v. Crook, D. if,, 12 Ch. D , 639 ; 
Cutlisonv Barber, D. li., 12 Ch. D.,83‘1 ; JSubb v. 
Bad icirk, X. if., 13 Ch. D., 517. Lhaston v. Seago, 
Z. 71., 18 Ch. D.,218; Spencer v. Duckworth, L. It., 
IS Ch. D., 631, referred to. Bachman' r. Baoumak 
[L L. R., 6 All., 683 

101 , Bequest to 

orphan in Military Orphan Asylum — Directionto 
trustees . — A special case was stated for the opinion 


WELL — continued. 

9. CONSTRUCTION — continued. 

of the Court as to whether S' 31 trok a vested in- 
terest in the sum of R6 325 under the following 
clause of will: “I paid to the 51 O Society RG.OOO 
for 6’ J/, and invested R6.82G the interest on which 
I directed to bo paid to the mother of 5 11 .Now I 
direct my trustees after the death of the mother of 
S 31, >o realize the latter sum and pay it to the 51 
U Society, for .S’ M, in terms of the regulations of 
the Society.” Held that the bequest was priu.d 
facie for the benefit of the daughter. That having 
regard to the regulations of the 5r O Society, the 
beque-t was a gift for the benefit of the Society 
generally. That if the will had gi.en the mother the 
interest for life, instead of saving it bad been given, 
it would have vested. That the interest vested in S 
M at once, aud formed part of her estate. Ik the 
J fAXTEE OB THE GOODS OB ColilNS 

[Bourke, O. C., 104 

102. — — — — Gift of life 

interest or corpus — Discretion of executors to hand 
over corpus — Costs . — C, a Portuguese inhabitant of 
Bombay, nied in April 1S34, leaving three sous, 31, S, 
aud J (defendant N o. 3), and t» o daughters. It and C. 
By her will she directed that her daughter 11 should 
enjoy the rents and profits of certain immoveable 
propcity for her life, and that after her death the 
said property should be sold, and the sale-proceeds 
(after payment of two legacies thereout) be divided 
equally between her two sons S and J. The seventh 
clause of the vv ill was as follows : “ 7 . 1 further direct 
that the amount which may fall to the share of my son 
Joaquim Amador Bocarro under (c) of paragra'ph 6 
above should be beld in trust by my executors here- 
inafter named and converted by them into Govern- 
ment securities ; the interest accruing therefrom 
should be paid for tbe maintenance of my said son 
Joaquim Amador Bocarro. Should my said sou die 
leaving a widow or issue, his share shall be given to 
such widow or issue according as he may devise and 
bequeath. Should my said son Joaquim Amador 
Bocarro refoim bimseif, and take off all bis evil 
tendencies, and lead a steady, quiet, and orderly life, 
or should he, on account of illness or other reasonable 
cause, be iu urgent need of pecuniary assistance, I 
leave it to the discretion of my execatois either to 
makeover to my said sou Joaquim Amador Bocarro 
for his absolute use the whole of the amount which he 
may be entitled to under (c) of paragraph sixth above 
or such part or parts thereof as to my executors may 
appear pioper.” S died in 1885, unmarried aud 
intestate, leaving his two brothers, M aud J, and bis 
two sisters. It and C, him surviving, hi died in 1889, 
leaving a widow and childern. In JS91 J mortgaged 
all his interest under the said will to the plaintiffs to 
secure a loan of it6,100. In 1893 if died, and in 
1S91 C died. Subsequently tbe executors were pro- 
ceeding to sell the property mentioned in the will 
when the plaintiffs fiied this suit praying fur a 
declaration that they had a valid charge upon J’s 
interest therein, and that his interest should be as- 
certained and declared, aud he himself ordered to pay 
tlio amount of their cl vim ; that the property should 
be sold and their claim paid out of the funds ; that 
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O COXSTBCCTKA— oeaf mmri 
lie tJccnton ihould be mtrojneJ from > 1 Irp (art 
•abject tothi rrtlaibtlfl •) r ghlapte The plaintiff* 
and 1 Mstcndcd that Id- (J) in the cunt that Lad 
happened, waa cat tl 0 to tie* belt of the [woc«dacif 
the property a-aolo t Ij and tLal tie g ft in the 
tilth elms' of t! <■ wilt fee IJ n tie eat down by the 
prot tuna of the tt th Lair 1 UU 1) that 
the dtfee diet J In 1 to rt ml ia the bocie mm 
tKatdla the w I IJ. >u o- 'y totaled to aahari 
of tb- pn-e « i »f <r l tad i-cu ad L <*) That Li 
icLmt ui hi if an of n t proetdi waa merely a 
uf r ntt * th pow rto append to hw <U» t» 
tteoe «rd that h wai ot rt d to he paid the 
ccrpni <i reeh aUre ul kat tl e esicntcra a ht 
ctdte crfai r-enirita r « a t at their ouctTww 
ha.doT<r«o Latte aider put (3) That wither 
tie [Lin ffi tier J mil rf t» a the aale «r the 

and property ) That paLLSa had a talid 

ehan-e upon d. t ml tl aal [racreda of the 
«a.d [to Mt lo | i « e f th ir mort*a„e 
1° That Jilt rot »ai aft r t-ednfUn, the J - 
9 u« i en hy the a a h »u« ) an ateolute iLtrm t 
tn ooe-foM^t hare ef i m.ijuj a I fr-LL-reii 
“ lie (J a ttoi » an t lo the coctuigeney of the 
rwrutoa n h dm aa t awl Lgottr the ccrpna 
of th ihare par* nef fee hi* a to. ate oae in 
, j t\ nt I [ L Ti I*) the n Lt to the latne to 
I"*' ‘ h 1 , , *“ ■*•»» »S -■ (o) A. loeoiti the 
Mu. fiia ltL.r wl * t J iliocud pay the t torn 
V* * , ““ h v 5 »■ eraaoJwf<noailjNca.4»ol2 
ihonld U t im.^J oat of J i i^are ro S a 


i WILL — rcafiaaeL 

0 CUNhTTlLCTIQN— wa/iakcd 
enjoy the Interne Juris 5 har lifej bat J thi aid ? 
•hall dew thaat hat m; male lease him aart ns* 
then la trait after the death of the tun Ivor if than 
» ithoat tearing »orb male tune la ay via T aal fc* 
ham aercrulng loth, mica of Hitu.it law" Tle^w 
T arul V both lurelrod the tntater and phadaTife 
and three aoca lit in. at tie tau cf is t. Is a rut 
by the ra route r» and tracer. agiroat T for »JUte 
Lon of the will, Too traded tlot. nndtr the ab» * 
(lauae ha waa wbnlntaly cn-t el to tb* projfty 
i abject to the lateral of a i widow fee her hi" Tb< 
[Lhitiffi coomiord that T tad only a life- a. rtrt is 
the pn [xrty U'U that the 4 feo^act T tax rolj 
an ictmat for hie in the property The waru "a 
trui" fer 2 and hia hnn, which, t^a-hi . *•«« 


wcalJ pre tlia property lo fee were to he tsJ wliI 
the wacdi Imnudiatrly fo-ow n„ which *he«# * 
clrar munition that T ihoulJ onl v tale a 1 ' -cc-c**. 


clrar muntlon that T ihoulJ onl v tale a 1 ' -ccrf^w, 
to be fclltTwid by tl a lame mtrmt la tli wa-l-w af-c* 
whom the h«uT* of T weald tale ka pnrohivro 
llrlH a-io that the tnutert Wire iaten led to til* the 
lr*al ritate and to have the roolrol cILrpi’P'rJ 
alLwi'j h T to tnjny the iwyaue of L f 

Tsiaaorasiita Mas-al»i» „ 

pLL.n.,lB»M3w<0l 


mo tj of thr ul o j, iti ,[ t) ,t [ ac j 9crt cot 
•nc art „„„ u o^tlej ainLSia.Jaethrfd 
A ff datt j o a te d Como Uicnam AKna : 
"IlaCarr LL.IL.l9 Bom, 221 

£V '“>■ « 'PpraU roollnmn? tha 

fin.* nv 1 ' * r Cc1,rt . BndiT the abore 
ltfflTil r u 1 * brr » **“ ll » r E^t to the wife or 
d^' J 3 J *•» to have the power of 

Sr ftLhh! * ” ,0 '» Lt To that eiUut ■ 

m * W“ rjMLCcJ Should the gift 

napa.4 “ to J « old remain wt 

of lie Courtl .V* "”•* ^ **« « 

Ltwi.a aL*r 1 he ei ct.Ur'i co».a. taied aa 
ti wOl o ii./ ^T; be Paid ont cf the ntate 

R‘=ur.and jSt, J L U * irfn< ^ U * 10 12. 

P-au-LCi lo , .-j' ‘heir own ccati mpcctinly : 
“aigwwte j’? «« tet, to their 

the lowtr Court hi & ,tb<r r<, P>’ < t* th* d«rce of 
tie ccati of <* f n .* J * th role other t.aa 

aitlal to tht » * 40 12 whewe ten may be 

^*8* c. Dz r. r , “ the Coart below Bechi* 
Ha . LL.B..19Bom,770 

ea'eriea dfrwaffe, ufrZZZ £*}*'•* to tn- 

wi *>e— L/* j forte.* cj tittutor ami A • 

cf r tnnltr eU •*/«- Control ami 
by hit wij Lo a a 'rn*Ut ,~ A llmda 
JMcnatdtrwtrt, .J?}'* propirty to hu tie* 
ht.r. traa ^ 5®* TU 1 for my «oa T and hit 

««PJ and tie " “J l -'»lh to ailow hr_j to 


1Q4. - jSrjimf f» r> • 

tTtlk oil yafisn c/ »o mlo at»y o«J lit™ V 
ekilJnm—lmtirttt lilt a mmiir iwr* U u .,, 
d rtl to 1S91 lrauo n a widow (defrai-anv >«• *) 
two ir-a P »rJ 1> (J fromati ''wc- « and J> W 
hb will he bvaorathrd the rtwiae ef LL property w 
traucea (of w h in hli widow waittu) in tret to pay 
the rt-ta and roc*®* thmof to hu wi^o* toe u * 
” ihc th.rr.ut ma.ctaialn tdarw-J-*. »od J a 1 -* 
up ** hli chillr n is a manner ratable to til oJe“ec 
la life. After hit ul h tie property f 
and ltaxcot raUe wu lo be wild d amao^ Li 
rqually when D ihcall attain the a e of twertj 
lie attwonl ma only In Oco!xr IS^ A tbid^ 
of tail D waa e’ghte -n rewra old and P »** ** , 
«re. It wa* wounded lha‘ the wide* »“ “'f J 
tms.ee of therrfitifor the bociht of ber n-» *. *- 
D Held that under the wid the wwjw t« h » 
interest in the rea*i rafcjcct to the 
maiata amg rdocat j-g. and tnogu-g np tb**“ . 
The only two nrti mg chairen (1* »» J u) J * ^ 
a.*alncd majodly and halls* rroaved prolwity , 
the will of anil tie. were now no Lager J n«o^ 
hn. I3i i ii U s«d by the widow The u 

pwedoroa her thru fore ly her hd*anJi wW»" 
iicbarred and ahe wa. to* ent U 4 to nCll-utfr* 


diicbarged and the waa tow tat U 4 to al 
free from all further clhgsti n to tas 
children, hlini Emu r DorswaUt 


r unrtraaiei . 

[LLlha^ 1 
Cere em oftrttl- C *‘ 


and aft« aT*' s“ d 10 “.“J ^-e In 


certain perron, txecutora foe the parpoee of 
lua civato after hu death, gw *» them , , s 

bcrrctxjcii : “ Ten ihoold c ire my troth£W, “' to , 
and children, according to year wuhi*.’’ JV «a*X 
no trait waa mated by them word*. 
r SE-iSAEATA LL IL, 0 
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"WILL — continued. WELL — continued. 

9- COXSTRUCXTON — continued. 9. C 6 XSTRUCTIOX— continued. 

106. — -- — Validity of trust limiting the source of the legacies. SraEilAN Kade 

— Direction as to debt due from attesting witness. — r. Doras An Kua>' 

Where a testator directed that a debt duo to him by [L L. B., 8 Calc., 1 : L. B,, 8 L A., 117 

au attesting witness of bis will should not be claimed, 109 , Will confirming trust-deed 

demanded, <r enforced, but tint his wish was that the — Construction of deed — Forjeiture . — S, being desir- 
smu should he specially devoted to the education of ous 0 p securing and settliug his property, executed a 
the children of such attesting witness, Held that deed of trust whereby ho conveyed and assigned all 
there was no release of the debt or legacy to the ij s rttl i aud personal property nnto trustees, upon 
attesting witness, hut a i alid trust in favour of the (among others) the following trusts: that immediately 
children. Adjiixistkatoe Gexeeah r. Lazae after his death the trustees should convey, assign, 

P* "•» * niEd., i-di transfer, and make over all the premises mentiouediu 

107. - - - — - — Precatory trust. the deed uuto such person or persons as S should, by 

— IF It, by his will, made the following gift to his his last will, attested by two witnesses, direct aud 
wife, H A 11: “I give to my dearly beloved wife appoint, and iu default of such direction and appoint- 
the whole of ray property both real and personal meat, unto the next heirs of <S, their heirs and assigns, 
(described), feeling confident that she will act justly for ever, and in the meantime to pay the Government 
to our children in dividing the same when no longer j revenue out of tho rents and profits of the real 
required by her/’ 31 A It, by her will, left to their ' property, and employ the residue aud accumulations 
children certain portions of such property, leaving to as well as the produce and accumulations of the 
their child A C if, amongst other things, certain I personal property " in such a manner as may procure 
banking shaiex. These shares were attached in the the daily worship of the household idols” moutioued 
execution of a decree against tho executors to her , in the deed, aud pay what they considered a fair and 
estate as belonging to such estate. Held by the i proper sum to the wives aud family pf e>' living at 
High Court that she took under her husband’s will a [ his death and residing in the family dwelling-house. 
life 5 interest only in his property with a power of 1 By his will, dated tho same day as the deed, S declared 
appointment in favour of the children, and that the ' that he ratified and confirmed the deed, subject to 
shares bclouged to AC 11, aud could not be sold in j such piovisionsas were contained iu his will, which 
execution of the decree as part of the estate of were that the trustees should uot charge the fund for 
Jf A It. ItASJfou v. ilnssooniK Bake , the maintenance of those who should not live in the 

v ' [I. L. B., 2 All., 55 ! family dwelling-house and_ for the appointment of 

• , new trustees. Held, first,' upon the authority of 

Held by the Privy Council, .reversing the decision iVilson v. Piyott,2 Ves. Jun., that the powers of 

of the High Court, that the widow took au absolute 1 the trustees (under the deed) did not cease ou the 
interest iu the property, aud that no trust for the death of aud that the directions in the will, although 

benefit of tho children was created. In order to I uot strictly within the words, amounted to a good 
create a precatory trust, the words must be such that appointment iu equity, so that instead of the trustees 

the Court finds them to bo imperative on the first of the deed conveying the property ou the death of S 

taker of the property ; and the subject of the gift j to bis sou, they should contrive to hold subject to the 
over must be well defined aud certaiu. JIussoosis j trusts of the deed as modified by the will. Secondly, 
Base c. Baysoe i that tho words “in such a maimer as may procure 

[XL. B., 4 All., 600:L.B„ 91 A., 70 ■ • • 

108. Expression of 'wish.— Hequest. 

— A testatrix, entitled to Government notes under a 
gift, coupled with the condition that she was to receive 
only the interest during her life, and that, after her 
death, the notes were to be held iu trust for all her 
heirs, gave the following directions to S K, whom she 
made her principal legatee : “ I direct 6 ‘ K, under 
this will, to pay every month R614-7-1 (being one 
third of lU,933-5-l, uiy monthly pay allowed by’ the ) 110. Gift of residue to a class — . 

Government for notes, which are deposited) to my j — Postponement of period of distribution — Vested, 
dependants and personal servants, as detailed below, j interests — Succession Act, ss. 98, 101, 103 . — A 

Bcitkuowu that the testator eavo his residuary estate to trustees upon 

expenses of the imambarru, etc., will be continued trust to invest and “to pay, transfer, or divide the 
for ever ; and also the pay of G K and 31 A will be same unto, between, or among the children of my 
defrayed for ever, i.e., generation after generatiou. brothers A and I! respectively, to be paid, transferred 
The rest of the servants will bo paid for life only.” to, and divided among, them in the proportions aud at 
Held that these words constituted a bequest, and , the times hereinafter mentioned, that is to say, the 
w ere not merely the expression of a wish. Also that j share of each and every son of my said two brothers 
the bequest was not one of legacies payable out of a , shall be doublo that of each aud every daughter, and 
specified sum and no other ; the statement that the the shares of each son shall be paid to him or them 
monthly payments to bo made amounted to one-third respectively upon liis or their attaining theage of 21 
of the sum received monthly by the testatrix not years, and the share of each daughter to be paid to- 


I tne uauy worsmp, etc., meant in suen manner as 
i shall be sufficient to ptocure the daily worship, etc., 
I aud that the trustees were not authorized to apply 
such portion of tho trust funds as they in their 
discretion might think fit, but only such portion as 
was reasonably' sufficient for those purposes. Geueral 
debts aud liabilities are not charges against property 
forfeited upon conviction of felony. HueexeoS3 
Boxeeiee r. Hosg . 1 lud. J Ur., O. S., 86 
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WILL — ecu ludei. 

9 CONSTELCTIO\-«»e/,*i 
hfT or them ou beror the rr ipert vily attaining that 
»2* or pre onjly murj ns * th bra fit f *nr Ivor 
*b p betw en to! anong alt the n 1 sons and 
l» 0 gbl( a. "Tie tiitstor t ft 1 m »nr It n„ L a two 
b otb re and a i iter C A and U both d ed before 
tb tlJ it of the UsUtor’i nephew* rr niece* it.* oed 
’I or name L I a in t i it toted by the w Jow end 
tweatr i of i to Lire t d dared it at It* abote 
btqnrit* » re to 1 nndcr u. 101 i d 0 f t! e 
'•oer n on Act and th « *t.to f J d nt state m to 
r i tie of hu estate and that the at eiecutna of 
A wai « t tl d to rec re a me-th rd eh ire f tlie 
estate and the acenmnlat ona thereof lied 
that the legate t V, k veited intertill lubject to be 
11 „ d<iah Ufo " ltl * « ul «B “ mi me tio ed 

« Ibe w II happened that tLe per od f di»t on on 
ab ne wai po.t[<med and tl it the borer* . were 
T»1J. Semite of tl e 'oereai n Act Ppi . 

only tot *ted it*. JIisei* r In caaor 

[UR. 4 Calc, 301 

11L . 

rtruAofJ, 4.., jj„ 

— lap ed beet , « e « o» a, , oo . , t 0 ^ 

!r>v k - f >-»•■*.-" .£r 

az« or nre w-.i„ r “P* tl tely atUin oc that 

&«£;•" iiTrl T ,!T 

of th# teitatcr’i Uii . 1 ai oneof tl e mate children 
“»of j , M e V * nJ „ th “ th « of the 

female cb Id en ‘ ,“ r ' r n B “ate and 

Bo* n«qnalahar» hlisrrr Ffgara 

U2 I.L.H. 4 Calc, 670 

*>1« and iWo^abl^ 7 ,8tlte of “Oto- 
“SO art Property C/a ^ fa 

appoirt* pcnotii to be°h i VnVlL* V ■ tractor 
Jnctithret to do Z, . l0r, ,“ 1 ‘™*t<**. and 
t°? l e b * ‘^owne iJT'f ° 8 U »^h can only bo 

M U taka H.t ei2, ,?* dl !"? r * UU “etmdeea 
5«be to tb rn ‘ h n(:h 'here ho no expert* 

»«H»t,»o, iTaT J *"°o^EOoanr«r Doaata r 
1- 1- H, 2 Calc, 45 

5 10, oe laasi 

fr»f £5 


WILLS ACT (XXV OP 1838)-r«arf*> ( / 
beyond the teitammUry jnnadct'on cf the High 
Court. Iloao r UaeiattiT 3 Hyda 3 

IUH on appeal th« TV 11< let only aypl rd aim 
the H „h Court hid an etelnt to iail*L:t a a oa 
lo-oua to tliat of l be Ettlniwi cal Court n E 
lanJ H d d nr t apply In the caio of a penot «bo 
wat not eat lied by b rth r r do® c la to bats *pp ^4 
to him the actual law of 1 o„Und Then fore il LI 
no* apply to the raw or an East ItxTm t ulm 
the Ut<— tluiate dan„bter of a 11 • bom dan n» } 
who rend d aod died oat* lo the 1 aula of the o*-L 
ary mil Jnnid rte n f tbe Coart. Oa«*tra* 
r Iloao Iloao c GiitrwiT 

(Bourkr, A. O C. Ill Cor, 97 


WINDOWS OR DOOBa 

Suit to close— 

See Cast* riniia Jcaiawcnc* or Ctra 
Cocst— Pwrior Israaio.e or 
Set Hicnt or Vpir— 1 airier 

(L L. IK, 18 Msd 163 

Set Ts«Piaa — Ureiau C»u 

(3 RL.R-. A.O.-.U 


WITHDRAWAL OP APPEAL. 

Set Armt- OwaOTioxs ar Ri.rosDisT- 
[LL R,17A1LE1S 

^ee Exicrno* or Drcats— Amman-.* 
roa f xccno* ajtd powrsi or Corsr 
(I LB, 15 Bom, 3 0 

Set Pauria Scit— I rruu 

[L L It, 18 Bom* 484 


WITHDRAWAL OP APPLICATION 
POR EXECUTION 


Set EiEccno.e or Dicru— A rrLrCiTIor 
roa tueinoT am Bowks! or Cof« 
[L L. R, 13 AIL. 170 302 
L L. R, 17 AIL, 103 
L. R 23 LA, « 
L L. B., 18 Calc, 432. S15 63o 
LL.B, 15 M»d, 240 

See Lnarano* Act *bi 1 » * 

atn or Eucinoe . 

[L L B, 23 Calc. 817 


WITHDRAWAL OP CRIMINAL PRO 
CEEDINOa 

See IfaaisTiiTt, JtrtispiCT ox or— 
'VrruBsawan or Cask* 


See PoisEeiios Oacta of C*nn 
Cocbi ii to— T aaaarnt o* " 1 
ona wai. or PbocsxdisoS- 

[L L. H, 23 Cato > 
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DIGEST OP CASE 


( 951S ) 


WITHDRAWAL OR SUIT. 

See Appellate Court— Exercise op 
Powers rs Various Cases— Plaint. 

[X L. R„ 9 All., 191 
L. R,, 13 1 A., 134 

See Appellate Court— Objections takes 

SOB FIRST TIME OS APPEAL— SPECIAL 

Cases— Withdrawal os Suit. 

[X. R., 3 AIL, 528 

Sea Compromise — He. meet ox Ron-peh- 
yormancb os Compromise. 

[Agra, R. B., 1 

See Dekean Agriculturists’ Belies 
Act, a. 53 .XL. R., 12 Bom., 684. 

See Divorce Act, s. 35. 

[9 B. L. R., Ap., 6 
X L. R., 25 Calc., 222 


See AI0LT1TAEIOU3NBS3. 

p. L. R., 16 All., 279 

See Practice— C irri. Cases — Affidavits. 

[3 Bom., O. C., 55 

See Practice— Civil Cases — With- 
drawal os Suits or Appeals Cor.. 67 
[X L. R., 7 Bom., 287 

See Relinquishment or Omission to 
sue tor Portion os Claim. 

[I. L. R., 1 All., 324 
X L. R., 10 Mad., 160 

I. L. R., 17 AIL, 53 


See Bes Judicata — Belies not Granted. 

[X L. R., 21 Calc., 205 


— Order allowing — 

See Appeal— Decrees. 

[X L. R., 8 All., 82 
X L. R„ 18 Calc., 322 
X L. R.. 15 All, 169 
X L. R. 16 AIL, 19 
X L. R., 17 AIL, 97 


See Appeal— Orders. 

p. L. R., 6 AIL, 211 

See Superintendence op High Court 
— Civil Procedure Code, 3. 622. 

[I X. B., 11 Mad., 322 
X L. K., 15 AIL, 169 


Power to allow — 

See Small Cause Couet, Presidency 
Towns— Practice and Procedure 
—Reference to High Court. 

p. X. R-, 24 Calc., 129 

It was formerly held in some cases that the power 
to allow withdrawal of suits uiveu by the Civ il Pro- 
cedure Code (s. 97 of Act VIII of 1859) was not 
applicable to suits under the Kent Act, 1S59. 

Doyal Chundbr Ghosh s. Dwarkanath MisaSrs 
[Mars A, 148: W. R.. 3?. 33,, 47 
1 Ind. Jur., O. S., 41: 1 Hay, 347 

AIodhoo Soodun Mulice v. Panch Cowres 
AIulice .... 7 W. R., 302 


WITHDRAWAL OR SHIT — continued. 

Beer Chunder Jobraj t>. Tabinbe Cuusn Boy 

[11W.R., 46 

BAIIANATH Durr V. JoYKISUEN MoOKERJEK 

pi W. R., 3 

In other cases reut suits were held not to he ex- 
cluded. Bam Charan Bvsak v. Harvey 

[2 B. L. R., S. N„ 11: 10 W. R., 373 

Wqomanath Boy Chowdhry ». Srbenath 
Sing 15W.R., S60 

Since the Bengal Kent Act, 1S69, however, the pro- 
cedure in rent suits has been, aud is now, the same as 
in any other suits. 

1. Sanction, for fresh suit— Jet 

Till of 1'59> s. 57 . — Civil Courts had no power to 
sanction the bringing of a fresh suit, except under 
s. 07, Act VIII of 1859. Abgoon Singh r. Huree 
Hub Singh ... 14 W. R., 472 

Anund JIohun Paul Chowdhey v. Bam Kishen 
Paul Chowdhry Gobind Chundbr Paul 
Chowdhry r. Bamkishen Paul Cirownruir 

[2 W. B., 297 

2. Xeavo to one of several co- 

plaintiffs to withdraw— Consent of co- plaintiff 
— Cicil Procedure Code , 1S77, s. 373. — The proviso 
in the third clause of s. 373 of the Code of Civil 
Procedure does not deprive tlio Court of power to 
permit one of several co-plaintiffs to withdraw uncondi- 
tionally from a suit, oven though his co-plaintiffs do 
not consent to hia withdrawal. AIohamaya 
Ghowdhbain o. Duega Churn Shaha 

[9 C. L. B„ 332 

3. Withdrawal with consent 

of defendant — Civil Procedure Code, 1859, s. 57 
— Right to bring fresh suit. — A plaintiff tiled a 
plaint for an account to bo taken. The plaintiff 
withdrew the plaint, without the permission of the 
Court to withdraw from the suit, with liberty to 
bring a fresh suit. This was done for the purpose of 
a submission to arbitration under a deed mutually 
executed between the plaintiff and defendant. The 
deed was not acted upon. Held, reversin'- the deci- 
sion of Maophbrson, J-, that the plaintiff was not 
debarred by s. 97 of Act VTII of 1859 from bringing 
a fresh suit to establish the agreement for reference 
to arbitration, and also for the account, which was a 
relief to which he was entitled. The section only 
applied to cases where the plaintiff withdraws from 
the suit witbont the consent of the defendant. 
Juggobundo Ckatteejee v . Watson & Co. 

[Bourke, A. O. C„ 182 

S. C. in Court below . Bourke, O. C., 250 

4. - Withdrawal of claim under 

s. 230, Act VIII of 1859-K.yc to bring sub- 
sequent suit. — In a suit to recover the possession of 
land of which the plaintiff had been di- possessed in 
execution of a decree against the first defendant, it 
appeared that the plaintiff had applied within one 
uii’iith from the date of his disoossession to the Court 
from which the process of execution had issued under 
s. 230 of the Code of Civil Procedure, sitting up his 
title, aud it was numbered and tegUtered as a suit 
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DIGEST OF CASES 


( 9-20 ) 


"WITHDRAWAL OF SUIT— cont a tied. 

niff the sect n. Before the claim came on for 
h anng the pU otiff not allowed by the Court to 
withd-aw the proceeding with 1 berty to bring a 
frith bu t upon the eL in b t up The p'.a ntiff rob- 
*t joently bought the present suit, j Held tl»t the 
former proc -toln mint* bin the me a ilng of 
a 9 of the Cole and 1 berty having been g ra on 
ti a thdrawal Ufore dec ceto bnog another tult, the 
preset t su t wsi well brought ^tojabasuev r 
1 o ■stsiwsnr ueth 5 Mad., 298 

5 Substitution of assignee of 

plaintiff’s rights and allowing Wxa to with 
draw— Toirer o/ Court C ttl tro <J%rt Coir 
1S59 t 97 "Wb ro the Coart allowed the per Laser 
of the plain lifP* Tights to h« aabat tuted for bun and 
then perm t ed him to w thdraw the «a t — Utld t 
wa* an order not within i. 0 and one wb ch the 

Court had no power to tuuke, JrDOorrmr 

Chatiebize r CnrsDiR East Bncrrac arjee 

[9W B. 300 

6 W thdrawal after asue 

joined— C ni Tro Jure Code lSo9 t *>7— 
Fo lure t of port lo a A plaintiff cannot be per- 
m t cd to w th lraw w tb 1 berty to 1 n»" a fr ab au t 
after asne haa been jo ned aiul he hat faded to 
prod a e ncc to lupport h a claim llrDDCB 
IUu l ass r lsu n Au Cuowcasr 

[21 W R 291 

7 — Dxioretxonof 

Cert— Tone lo n erfe i tnlk d tcrel on on ap- 
peal —Where af r sue joined, tl c plaintiff waa 
perm tted to w hilnsw h mu t w th Ubcrt to (ue 
agauii — Belli that to allow w hdraaal and freah 
suit at that itoge »u s dttr turn to he exerc ted 
w th great caut on but the 0 serrt ou ha mg been 
exercised t could not he nterfered w th ou appeal by 
the dodge. OiiEsn Chcsoe a Muxdul r Th* 
Sooe Does Mooezbjei 23 W R^ 345 

3- Withdrawal be-'ore fina l 

judgment— L itrrl on of Coe 1 P, to «*f r 

(""* * * • * ret on on app C Tro ednrt 
Code !So3 t 7 — \ low r A -sellate Court had no 
power to ut rf re w th the u ret ion of a firat Court 
und nD Act \ III of lb5P d allow ng a plaintiff 
whether before or after the settl meut of uiuca and 
Ufore or after the ac eptance of er d nee upon tha 
*> »t any me before final judgment, to » th 
draw from the an t w th liberty to tnn^ a freah tail 
m the tame matter Lab Kail* Dorr e Ilisoo 
vstsuia Mojcomdak 17 w IL, 9P.a 

oMR,n"Iw.i i — < * , s 97 of Act TUI 

tail f °“ y C4 *"'* *^ re * Plaintiff before 

d«t “ V mUcJ b 7 ‘he Court to * th 

jEZJ&L ^ ■““* * h h'wtJ to cue .am 
PartPwJ^f* rACL Csowdhbt c Ran Kmmts 
£5 H? B 111 Cuci-DEs Paul Chow 

SI * Eu “ ‘Ms Pace CnowDHsr 

10 [2 W IL. 297 

Cerf Protein. ^? Ve }? „ bru3 S fre 6h suit— 
under a, 97 v — Code l$o9 e 97 - — V ronsainn 
,f „ « _ j ? hnn^ » fre»h aput could not be ciren 
judgment haa beta pronounced. Shsobaj 


WITHDRAWAL OF BUTE— cant nved 
Nvsncs Si>gh c. Bjjcoouab Baboo Deo hnr 
bcs bison 24 W" B, 23 


n. - 


- Fa In e to proof 


eat — D mmol of rn t— Procedure — Ihe power 
to d’e rpi M a suit, with liberty to bnn ■ freth one 
for the uni matt r If 1 in ted io case* where the 
ro t fail* by r non of s< me po ut of form such 
liberty thoald not he given wl ere aftrr insue l«eed 
the plaintiff haa faded to make oat hi* case. Wai 
• os r- Coueciob or Buswit _ „ . 

[3 B. L. H, P C,48 13WH. P C. 43 
13 Moore a I. A. 100 

ee Moxa Bibxb «. Oomed Ah 16 W R-, 

po — Cini Proeidtrt 

Code lf>59 t 3 3—0 round for olletr «y KrfWraral 
— Qtare— l\h tber undir (.3 3 ot Act 5. of 
18 the Court ought to permit the plaintiff to w th- 
draw from the iu t w th Uberty to Inng a freah «ad 
on the ground that tl e defence lo the an t »»• aarti 
that tha roil moat fail *T proceeded with. AABiS 
vs S1SSA c KbodaIa* Khak 

[LL.E.3 AR, 52s 

13 ■ — Ground for allowing with 

drawn!— C nf Procedure Code dS 59 t 97— * 
obi I, to pro t do «—U here a pU stiff hM ^ 
pmn as on to withdraw hi* pLint aajing t“* 1 
would be out of lu» piwir to adduce the evidence 
which ha pointed out aa ei .ting m e Ram 
w tlnn the period Hard by the Court i r hranng 
case, the Court waa competent under a. 97 Act V iai 
of 16-9 to grant him pemiewon to w th^aw the 

i “‘“ ®» ' s "Sw°tss 

Jnerffieit* S “f 

rndtnrt - — In a an t by one of acrcraT sb*™* ^ 
certain mortgaged prop rty for * ^ 
acconnt of piymcnla made by the pl*“ t*® 
force toaure the Court on appeal thought the rW«“ 
m gbt ha e produced better e deuce bnt h*cl«£ 
a goJ one it allo.cd him to w % 

amt w th lcare to bring a fr all one. *au 
E 00 SWAB r UtTBDOOT NABAIB ‘-“On^ ^ ^ jgg 

15 - 


premise wh c^a 
waa withdrawn, ■ 


IB — — Coruprormso of»ojt oa«PP«J 
-Cel iroiednrt Code 1 So9 » --*•* *1" 

. , __ a an t founded on » emu 

entered into when j\juf 

. not barred bj a 7 Artjll^ 
16-9 a* t waa not a an t for | 3‘ e ‘ ^remu* 

the meaning of that sect on J but d th* 1^ u 

waa dnly mado by the J artlra tier tft ^ p 0 
terms ha e been Lichen a party to a “ c 

maintain a suit to enforce it. Ac - r0 JSO 

CnEBA^ISOH “ 

16 Private agreement-i.c''" 

t on of tn t bere a pLinuff 6Ud * p«< • ““y u 
drawing hi* claim uncondit h* 4 

at ou« attack ff the iiio. If tlio ml fulfil 
entered into some pri ate agrccmentaiid*^, the 
the same t n uh* give a new right of » 

plaintiff for enforcing that air cement 
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DIGEST OF CASES. 
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WITHDRAWAL OH STJIT-conHnuerf. 
reason for setting aside the petition for withdrawal of 
the suit as null and void. Shomshsb Bahadoor r. 
Mahomed au Beo ... 2 Agra, 158 

17. Sait for possession — Subse- 

quent- suit for rent — Civil Procedure Code, 1859, 
s. 97. — There was nothing in s. 97, Act Till of 1859, 
to prevent a suitor from instituting a claim for 
possession and afterwards twinging ono for rent. 
Bamkishobb Mondie t. Moobad Mended 

[W. R., 1804, Aet X, 07 

IS. Suit for possession after 

release from attachment in execution in 
another suit — Civil Procedure Code, 1877, s. 97. 
— A claim to attached property made under Act VIII 
of 1S59, s. 246, was dismissed, and the claimant, in 
the year 1875, instituted a regular suit against the 
decree-holder under the provisions of that section. 
The decree-holder then released the property from 
attachment, and the plaintiff withdrew his suit. 
The same property was afterwards, in the year 1S78, 
attached again and sold in execution of the same 
decree. Held that a subsequent suit for possession of 
the property against the purchaser at the execution 
salo was not barred under s. 97 of Act VIII of 1S59. 
Jdshcn Chunder Singh v. Shaina Churn Bhutto, 11 
Moore’s I. A., 7, cited. Mtjehoda Sooxdury Dasi 
t\ Bam Cubes Kaemokab I. L. R., 8 Calc., 871 

19 . Suit withdrawn under Re- 

gulation law — Civil Procedure Code, 1859, s. 97. 
— A. plaintiff without leave of the Court withdrew 
from a suit in 1853. He filed a fresh suit in the 
same cause of action in 1806. Held that he was not 
debarred from doiug so, as the provisions of s. 97 of 
the Code of Civil Procedure did not apply. Vina yak 
Joshi v. Ja'xabdan Joshi . 7 Bom., A. C., 23 

20 . • Mature of fresh suit — Fresh 

suit filed upon a different title in existence at date 
of former suit — Civil Procedure Code ("MIC of 
lSS2j,s. 373 — Practice. — The plaintiffs, who were 
au English joint stock company registered under the 
English Companies Act of 1862, sued the defendant 
as a pist member of the bank, upon a balauce order 
of the High Court of Justice iu England, dated 21th 
February 18S1, to recover the sum of £078-3. In 
August 1882 the plaintiffs had filed a previous suit 
against the defendant to recover the said sum of 
£G7S-3. That suit was based upon a call order, dated 
11th November 1880, which it sought to enforce. By 
au order made in that suit on 7th April 1883, the 
plaintiff’s were permitted to withdraw it, with liberty 
to briug a fresh suit for the samo cause of actiou. 
The prcseut suit to enforce a balauce order, dated the 
21th February 1831, was filed on 11th Fcbruary 
1885. It was contended on behalf of the defendant 
that the preseut suit being based upon au order which 
was in existence at the dato of the previous suit, the 
plaintiffs could not now sue upon it ; that the plain- 
tiffs could not abandoa the title upon which they 
claimed in the first suit, aud set up a different title in 
the aeeond. Held that the plaintiffs were not 
precluded from bringing the second suit upon the 
balance order, and that the suit was properly framed. 

YOB. Y 


"WITHDRA’WAL OH SO IT —continued. 

London, Bombay, and Meditbebanean Bane v. 
Buejomi Sobabji Lywaeia 

[I. L. R., 9 Bom,, 348 

21. 'Withdrawal of suit by next 

friend— 3«if on behalf of a minor — Civil Pro- 
cedure Cede ( Act VIII of 1859), s. 97 — Fraud . — 
Where a Court has reason to believe that a suit is 
lawfully brought by a party who has a right to briug 
it on behalf of a minor, any withdrawal of the suit 
by that party would have precisely the same effect as 
the withdrawal of a suit by a person of full age. 
But where a person acting for a minor has fraudulently 
withdrawn the minor’s suit under s. 97 of Act 
VIII of 1859, without obtaining leave to bring a 
fresh suit, and by such withdrawal an absolute 
statutory prohibition is imposed on the minor from 
bringing a fresh snit, it is open to the minor to relieve 
himself from the consequences of the fraud in one of 
three ways, viz., (1) by an application to the Court 
in the suit in which the withdrawal took place ; (2) 
by a regular suit to set aside the judgment founded 
upon the withdrawal ; or (3) by bringing a fresh suit 
for the same purpose, atid setting up the fraud as an 
answer to the statutory bar. Eshax Chundea 
Saeooi v. Kdndamoni Dasske 

(X 3j. R., 10 Calc., 357 

22. 'Withdrawal wrongly aHo wed 

— A' titration— High Court’s powers of revision 
— Civil Procedure Code, ss. 2, 373 5S8, 622 — . 
Practice — Notice to show cause - Amendment of 
plaint. — An order uuder s. 37S of the Civil Procedure 
Code permitting the withdrawal of 'a suit, with liberty 
to briug a fresh one, not being made appealable by 
s. 5SS. or beiuga “ decree” within the meaning of 
B. 2, is not appealable. When the plaintiff iu a snit 
applies for permission to withdraw it, with liberty 
to bring a fresh one, such permission snould not be 
granted without the defendant being served with 
notice to show cause why such permission should not 
be granted. L, claiming as heir to II, a' deceased 
Hindu, sued K, his widow, aud Or, a minor repre- 
sented by his mother and guardian B, to have the 
adoption by K of G- set aside and for certain other- 
reliefs. The matters in difference in tho suit were 
referred to arbitration, and au award was made iu 
favour of the defendants. The plaintiff preferred 
objections to the award. Before these were disposed 
of, K died. The Court of first instance subsequently 
allowed the objections aud set aside the award. Tho 
minor defendant then applied to the High Court for 
revision of the order setting aside the award This 
application was rejected, ou the grouud that the order 
might be impugned on appeal from the decree iu tho 
suit, ’lhe p aintiff subsequently applied for permis- 
sion to withdraw the suit, with liberty to bring a 
fresh one, on the ground that, K having died, ho was 
entitled to possession of the immovealde property left 
by IT. This pe> mission was granted. The minor 
defendant applied to the Hi eh Court for revision. 
Meld that it might have been a veryecod ground for 
allowing the plaintiff to withdraw tho suit that K, 
the adoptive mother of the minor defendant, had died 
pendente lite, had no arbitration proceedings taken 
place in the course of the suit ; but when the parties 

14 0 
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•WTTHUBAVTAIi OP SUIT— cfl«f «»ei 
Jiail r f erred tit r d S reacts to srb trat on and an 
award bid been mile n favour of tie defendant and 
had been i t at de and an appl cal on for re lion of 
the ord r a U n„ it a ide bid been refuted on the 
ground that the mi t rcculd be made the inbj ct of 
appc«I fro the final decree in the «u t perm « on to 
w htlraw the u t and bring a fresh one tho Id cot 
ha e been granted. The minor defendant m ht be 
tenons!) prejnd eed hr such a course and the in t 
hid not abated aga n thun by the death of K while 
on the o her hand a decree n them t f n ho farm r 
would dee de the 1 1 gat on, and f n faronr of the 
plaint ff would not prec nt his bringing amt for 
poanss on on he separate can e of action wh cb had 
anitn S a\ ,ehm dt Wolford L B„ 4 Q B 
D. 217 r ferred to. The II ch Court refused to ' 
allow the pla ot n the au t to be am nded by the 
addition of a cla m for possession of tho p opertv 1 ft 
by 21 KiiuaSiaa* Liimii ^ ea 

[LLIUOAU. 211 

23 . iptffi Brit/ Ad 

(l«f tin) til At ret It A r e,*enlt rftr 
— Ord r vsrftr t 506 C Procedure Code to 
refer ma ten a d epmt m act a t\ a p mi mg— 
Order under t 3 3 pend ay *e refertm t <jr ml mg 
pla a ff perm n m to it f Mr air v tk t l r g to 
Ir a« fretk >a t The part t to a an t wl le t 
was p nd n s-eeed to for the ma ters n d Serene* 
he w n tb m to arb tra n and for tb • purpose 
app ed to the Co rtfo an order of r f r nee nn ler 
a *00 of the C r 1 Pr-c dare Code The appl cation 
was granted arb trator* were tppo nted and t was 
ordered t at the ibon d make th sward with n 
one wni B fore the w e k had expir d, and before 
any award bad been made one of the part <a made an 
ex parte apjlication under a 3 3 of tbe Code for 
lea e to w tbdraw from the in t w th I bertr to hnng 
afetsh in t n reipeet of the same subject matter 
The appl cation was granted, the in t .truck off and 
afresh a t n. luted in pn roanee f the perm moo 
tbnsgi en by tie Coart In defence to tb • in t t 
was pleaded hat the. nt was hare d br a ■>, o{ t}>( 
^peetde It lief Act (I of 18 ) E d that the 
Court n the f nn r proceeding, jd no power to 
re oke the order of rrference P cr to award except 
as pro Jed by I 510 f he Co that corner ucntW 
ths Court s o der nnd r s. S „ was mltra rtrtt if 

tbl \ 0* 7 0C “ U ° 0 f "<* lnT< > lT It, I ft 

Mi . \ X} ? ,Q \ *** b «redbr a .'1 of the 'peci- 
pJn-dwtbn rtn* ‘"V that the 

t^dhTwiT \ Ch tb **7*7 l *** made ex 

Traum, J of the second action. Per 

t«“v . zzjz - 

zt ; ui r ,m - * »■ ■* - 


WITH UR AW AIi OP SUIT— cosf need. 
tember 1S7*, V borrowed IbWO from R ' *nl 
mort wiped his rights n temi 1 and 2 and Und of hi* 
own to R \ In 1677 S Vhon ht at asaleio fte- 
ent on of a deere e against R the share of B in Ihe m d 
item. 1 and 2 subject to the mortgage cre.Ud by il on 
Cth September IS 4, and to another mortgage created 
by B on 11th January IS 5. In 1SS0 8 V »aed F 
and the som of R for arrears of interest doe na ter hi* 
mortgage bond Th nn t was withdrawn w thl icrty 
to hnng a fresh sn t for the principal and Interest dne 
under the bond. In IRSo R V sued the son. of R 
and V to rreorcr principal and interest due under hi 
mortgage- bond. Held that theelaim of R ' wasnot 
barred. Vismi c IUsGA , . ... 

[L la Ew 10 Mod., 160 

05 . _ IT UJ fatal of 

t K <A verm et om to br no a f re, \ I* t o a tia 
me carnet c f acUom—C r*l Pro ednrt Code e. JS- 
\l here a sn t ii w bd awn w tb perm saion under 


-muiraval ^ ^1^ Proeodure Code S.373 

*“ •«*- !Sk% " 


the fint paragraph of a. 373 of the Code of C fl 
Prtccdure the effect u to 1 a • the putiM »“ «* 
same po« t on aa that In wh ch they would bare been 
f the suit had cere been brought A plain 2. 
therefo-e who has obtained an order nnd-ri 373 « 
the Code will not be dcUtTed by a 41 from eHimin* 
in a inbaeqnent in t a rtl f wh ch he m f ht la cm 
eluded bnt d d not. In the ,u t wbch he *« P^ 
mtted to w thdraw Pemttla Chet n T 
Vagak I L. R JO Ifai^ 160 folmwed. Bsuta 

L “ ' I ““ ““ "“p. j. B., 17 AU S3 


m Hll 




em /—Decree con/a s »C clamtt etal mj flat . 

„ tmgktle met Imtei ot ta o paW of He tntject 
natter— Ret jmd.cata -A so t for po.Wi.on of 
immorrable property wsi wholly •dwmisifd <" *“ 
ground that tbe plaintiff had uot made oat hi tiue ta 
the whole of the property cU med thou h tt 
prored t tie to a one-th rd ehare of inch pro piny 
The decree included an order m th so terms »“• 
order wiQ n t prevent the plaintiff from tost luting 
so t fw p sseeiion of tho one-tlurl nterfrt of H A “ 
the fields specified in tbe deed of trie ” upon wl>cn 
the in t Was based io appeal was pref rred I 
this decree Snbiequently the pla ntiff bran 
another sn t upon the same t le to recover |»«sw» 
ot the one-third share referred to in the order ] 
quoted. Held by the Foil Bench that the Coorti 
tbe former in t had no power to include m t» 
of dismissal any such reserve wn or o der that 
fact that the ccree was not 
give tie order contained n t, which was „ 

nail ty any i fleet. Krdrat r »<»«. * . £ 

wj? 

2Jt£r^2£ ?* TA TmT *» 


explained. Sckh lot * ^ H Alb. 167 

are • - Jtrt Jwf at—* 

TC Hdravil of part of da M ~J’ ari m ff 
.. s. t will . amd part w ihomt ‘ .! J, 

- « — t *kt Crwrt —So t for partition and jw<«“ . ^ 

3. On the "th Sep- 1 uodiiided share of property sold to plsinwi j 
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DIGEST OF CASES. 


-WITHDRAWAL op SUIT 

l£ » 3E °« to « 

who died ill }8o6. 18' B * a " d of the family had been 

it appeared tEat the pro^rty^ ;n . mbcJ . siace 1356. 

m the possession of one = w;t hdrew his claim 

Thc . Jj£ "{the immo’veable property in suit 

against that part or t of t he jurisdiction 

which was within th .^ w5tt the defendants, 

of the Court, bavin., co . _ , _ ursue d his claim 

who had it in their possession P^^d obtained 
against tUe °‘)\“ b ™“he withdrawal of the claim with 

a rdtoth^ property situated within the locaUimits 
regard to the property compromise not 

«* tiro 3 urisd i ctiou of tlm Court ft * w fide) 

having been shmvu tpbc otn - urisdictiau 0 f the 
did not operate to take away uie j khatua 

Court to adjudicate on the plaiu s ^ Mai, 380 

• ■ * X - Suinmons not 


WITHDRAWAL OP SOIT — continued. 
his right to sell certain property in satisfaction of a 
decree against 3, but withdrew the suit without 
having obtained leave to bring a fresh suit, and 
subsequently instituted another suit to establish his 
rWht to sell the same property m satisfaction of 
another decree against B.-Sell that = the second suit 
was not barred by the provisions of s. 3/3 of the 
Code of Civil Procedure. KArUM PAirr Eos v. 
EiiI Rath Chuckebbhttt ^ r > ^ Calc ; 285 


■A “ 'TStmm 

T/cZil Procure Code (Act XIP of J8&2)- 

summons not ser p si _p rac tice—Proce- 

AXhepLmtiff sued the defendant iu Bombay 

t Ure '\ ima A for breach of contract. The suit was 
for damages lor orra summons was not 

fiUd on t on thc I6th Hay the 

served on the ffeicnoa ’ , . . i )C f orc iudsrmeut. 

plaintiffs agent beforeaJudav of the 

On that day he was brought WU eu the 

High Court, and was at the plaintiff 

casesubsequenlycame on ^ “^Sure Code, for 

applied, under s. ora or w oi Ulicrtv to file a 

leave to withdraw the suit, with _libcrty io 

dauPs^ouusel^bi^rfcA'^d^ckimed^UlierthatGie 

issaa^sft^sSr- 0 * 

The plaintiff contended that, defendant 

summons had not been served ^ , hl “' “pen- 

was not entitled to appear, and thrfno co P^ 

sation could be awardt. process 

inasmuch as thc plaintiff had by a M P 
brought the defendant before the “^the 
danthad the right to a PP^f A 1 bcea ^er ved upon 
case, although no summons hnd f Uo 

him, and thit he was eutHlcd to Mje^ &i; 

suit being dismissed wnto Rule ^ Q < “ defendiint was 

( 2 ) that under the CKcmnsU ci. “ under g> ^ 

entitled to compensation for Ls a 

-dant in the present fiait S £L.R.,15Boin.,160 

— Institution of 

. /rS’suik- Where J instituted a suit to, establish 


„ 0 — Withdrawal of 

suit without permission to bring fresh, suit - 

Application of s. 373 of the ^jl^oced^Code 
to suits in Revenue Courts— Act X oj iso*. 

S. 373 of the Civil Procedure Code does not apply to 
suits before the Revenue authorities under Act A of 
1359, that Act being a P.ox 

^o™ DEUB ! LlX 2 !c^.,42S 

dJ-ab— i^T.TicSit 

g, - Suit xcith drawn 


•nffhnii* liberty to bring a fresh suit— Subsequent 
lAtZthl sLi matter. -In 1S93 the plaintiff sued to 
eject the defendants, alleging they were in occupa- 
tion of the laud in question under a lease ot 1330 
from the late Zamoriu of Calicut. The plaintiff a 
title rested on an instrument executed by him in 
1S92 It was objected that the instrument was not 
bindin- after the death of the grantor. The plaintiff 
thereupon withdrew his suit without obtaining leaie 
to suea'mm. He subsequently obtained a like 
instrument from the present Zimorin and sued again 
to ejecUUe defendants. Held ! that the i second suitwss 
not maintainable by reason of Civil Procedure Cole. 

s '173 Achuta Hesos v . Achuta A AYA a 
s. 3/3. Aonu [I. L. R., 21 Mad., 3 d 

Fresh cause of 


qQ A ^ 

action— “Subject-matter of suit,"' Me suing of. 
Where a plaintiff brought a suit for partition of joint 
nmnertv from which he withdrew with the cousentof 
?he P dofemd°nts, but without leave from Court to 
hrin" a fresh suit, and subsequently, being (Repossessed 
from the same joint property, brought this suit for 
the recovery of joint possession of thc same ,— Held 
that the mere fact of the suits being in respect of the 
same property would not be sufficient to make the 
latter P suit one for the same subject-matter as the 
former, when the state of facts leading to the two 
suits and the reliefs claimed under them are 
different, and s. 373, Civil Procedure Code, does 
not apply. Kamini Kanto Rog v. Ram 3-sth 
noo “W J - r n 21 Calc.. 2oo, followed. 

Qamre- Whether tho mere fact that a plaintiff 
withdraws with the consent of the dcfcuuDnt, unt 
without leave of tho Court, makes s. 3.3, Civu 
Procedure Code, in.ipplmible. The observation of 
,7. on this pomt iu f aggobundo Chatterjv 
Ywfsonf co; Courts, A. 01 C., 103, doubted. 
GoS. CnL-i.nA Bakbbsee c 

s.. joaaonQSDO 
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WITHDRAWAL OF SDEP— toa/tnutd 
S3 ■ Costs— Power to nrard toete— 

U thdraval mntkomt ha tt —The Hi,h Contt baa no 
r under tbe Civil Proved are Cod/ to award 
cacti to tbe defendant when the jlslnl ff withdraws 
i ot having asked leave to do so with liberty to bnog 
another in t for the ta m e matter husi r 
Tlurvissisl Fuxu IMad, 247 

34. — — Fotrer to award 

Ccxle— Cecil Frccedura Cede 1&59 » 97 Where 
the plaint ft apjli d under a 97 Act VIII of 1 4 '9 
to e allowed tow tl Iraw from the su t with liberty 
to bring a Irish suit for the as me matter the Court 
refused the apjlicaten Another application for 
lease simply to withdraw from tl e suit was granted 
the Conrt dum ssmg the smt with rents. Bran t I 
7 rettegaaa Filial 1 Had 247 d uented from 
nosBam Bun r rm Kb sum 

(1BL.E.O C,45 

35. Form oj order — 

Citii Freetdon Code 1639 e J7 A plaintiff 
who 1a permitted to withdraw f om b a smt under 
a. 97 Act VIII if 1' 9 must ray the defendants 
costs. On such withdrawal the proper order to be 
recorded s not one of otemuial bnt one a m[ lv 
pmmttiog the plaintiff to withdraw the suit with 
liberty to bring a fresh smt for the same matter on 
pet men t of costs or otherwise as the Co rt ruav 
ihrect. Dorem s Um lw K, 322 

3® — — Fayette! cj toete 

eel made rood if co precede el to J,,,k emit Tomer 
to stay is t —A ha mg tronght an action a-aimt 
S TO allowed to withdraw witn 1 are to bring a 
fresh soil, and tn also ord rid to pay the costa. 
Held that the psjmei t of the costs not larrng In 
tinos been made a eooditien precedent to bringing a 
fresh nut, the Court bad no power to slay proceed 
s thr fresh suit, on the ground that the costs 
“* — ' hlrzzrra Hosjair 
[2 Hyde, 212 


WTTHDBAWAX. OF SUIT-coa/uaei. 
and notice of withdrawal had been pi era to the re- 
spondent but not nntil costs hid been incurred,— 
lWd that the appcljnt was not at liberty to with 
draw the appeal, and the Court ordered that toe 
appeal he set down for hearing h ABzr* Uzj c 
Biscay Bjeb . 3 Mad, 393 

40 Withdrawal of suit oa ap 

peal — AH JJ 'III pi 1661. e 37— Tomer of Ap- 
pellate Court — Undies. 3" Act XXIII of IfcCI the 
High Conrt, npoi app«al from a Jod,e sitting In 
the exercise ol the ordinary original jnrisdictma of 
the Court had power before pronouncing final 
judgment in appeal to permit the jhintjff to 
withdraw from the smt with liberty to bring a fresh 
suit Gaia dry c I loon r Chawd 

[14 W n.O C..1T 

41. Cent Trend*" 

Code IS50 t 67—Ertmte Ip ApfttUte Comrf of 
porere meder e 37. Art XX1I1 of ISSlr-W 
appl cation waa made for leate to withdraw* * ol b 
with Icaro to hnng a fresh one it bong «* ended 
that the fact of a n tarlal protest on Inland laU end 
of thus- being in the hands ef the holdir wiAout 
signature, w»s ] roof of d shononr , and further tn« 
difmdant being a Hindu, there was no nice** tj lor 
notice of dishonour — the Appellate Court rerirsi’g 
the dec sun of the Conrt below, granted theaprhrt* 
tion under the power given ty a 37, Art Aim « 
Ifc61 Bobbat Cut Bass r Boowi* HM« 
vote . Eourke, A. O 


. Csnl Trofdmre 


had not been paid. I b 


Cear/— A Small (ause Court u not bound to allow 
a plamt ff to wuhdraw a suit, o-. the ground that he 
has r ceivcd pajment from one or the defendant* m 
tbe ra t that attempt to withdraw hsrmg lien made 
after the plaintiff had succeeded cetane a ind - 
bUtl^fw* 0 d,f ‘ Bd " lt »* 1 ‘irh had been set aside 
, CD , , * n00 ' ^“^s. and a n<V tnal 
withdtawai’tiffh 1 * *?“ LLc Conrt ttB J pum t the 

a Br “ tWtCT “* of plaintiff 
F»Sing tho first defendants costa Kalis Cns* 
« ”* 1 P * tCAn * 5 3M,i% 7 

■"K oSr:s:;s , sS", 1 '; r -"- i “ 
30 [0W n - 328 

reentered, wOout tE? 

'Bb « the appellant “* S \ of the Court, 

drawslof the appeal t£ 


Code 1639 t 9? —The plaintiff ba. In, sued, and the 
issnea having hem laid do an as though ihe smt 
few separate p^ss. n, t»« decree d 1 
Court for joint posscaiuon was sit aside. 
plaintiff, under Act Till of 18 9 *. 9< 
a fresh amt for joint ] osscstion. Jr ®'i r *? A J, S ,04 
Baaib r ^Ioukoollak . . 17 W B, ■ 10* 

43 Apfellate Coart. 

F omen rf— Dnereteon, Fjerene vf—Cn / Dro 
eed.re Code, 1SS2, is 373 Sgff-fVhcrr w*rP»« 
from a decree dhunssing a suit, the App<Ua 
being Of ojonmn that the plamt was 
drawn and its allegations regarding the wee 
action not aniEcienUv »r<aEc, gave the pia 
perms, on under a3‘3 of the Chd 
to withdraw tbe suit with leave to ^ 

one —Held per bTsiiaHT J that with rtf<«»*« 
tho terms of s. 682 of the Civil Croccoure ■ 
Appellate Court had power to ae.U .Uclf of the p<£ 
vuions of a 173 and therefore bad a 
make the mdrr allowing the plaintiff to *»<* . 

suit and institute a fresh one Gregor, x Voo^ 
CAom7.fi rs,0f, 77, aiidKAafW-K^^ 

L-syssiiftMAftSS 

that the Appellate Conrt in this case M t«rra^ 
discretion so nnrnnooahly or ern ncoaii} al. 

the inUrlncMC of the Iligh Court with St 71 

Ftr Tnsnx, J that it m,-htte Uta 
Appellate Court Uioagh not so staling in r cjthe 
meant to set aside and did set aside, .Uch 

Court of. first instance, regarding it ta a aecx™ 
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"WITHDRAWAL 03? SUIT-coac/uSed. 
•could not have been rightly made and must be set aside, 
by reason of the radical defect in the plaint, the basis of 
the suit and the decree; and that iu this view there 
was no legal objection to the exercise by the Appellate 
Court of the discretionary power of Ch. XXII of the 
Code. Gama Ram r. Data Ram 

CL L. R„ 8 All., 82 

44. Applications for execution 

of decree -Ctt il Procedure Code, s. 374 — With- 
drawal of application. — The rule laid down in s. 374 
of tho Civil Procedure Code (Act XIV of 1832) — 
that where a suit is withdrawn with leave to bring a 
fresh suit, the plaintiff shall bo bound by the law of 
•limitation in the same manner as if the first suit had 
net been brought — does not apply to applications for 
execution. Fir jade v. Firjade , I. L. R., 6 Bom., 
631, dissented frun. Tabachand Mbgraj v. IxAsni- 
•NATh Tbimbak . . I. L. It, 10 Bom., 62 

45. — — Civil Procedure 

Code, ss. 373, 374, 647 — Application for execution 
withdrawn by decree-holder — Act XP of 1877, 
sch. II, art. 179 (4). — S. 647 of the Civil Procedure 
Code makes ss. 373 and 374 applicable to proceedings 
in execution of decree. Kifayat Ali v. Ram Sinyh, 
I. L. R., 7 All., 359, and Firjade v. Firjade, I. L. 
R., 6 Rom., 631, followed. 1'arachand Megraj v. 
Kashinath Vrimbak, I. L. R„ 10 Rom., b2, and 
Ramananda n Chetti v. Feriatambi Chervji, I. L. R., 
7 Mad., 250, dissented from. A first application for 
execution of a decree was withdrawn by tho decree- 
holder on account of formal defects, the Court return- 
ing tho application, but without giving permission 
•to the decree-holder to withdraw with leave to take 
fresh proceedings. Meld that, with reference to the 
secoud paragraph of s. 373 read with s. 647 of the 
Code, tho decree-holder was precluded from again 
applying for execution ; but that, even assuming that 
permission to apply again could he inferred from tho 
action of tho Court in returning the application, 
s. 374 was applicable so as to make a subsequent 
application presented five years after tbe decree 
barred by limitation, with reference to art. 179 of the 
Limitation Act. Sauju Prasad c. Sita Ram 

[L L. R, 10 All., 71 

48. Revocation of withdrawal 

— Civil Procedure Code, 1859, s. 97. — A plaintiff 
who h;ta withdrawn from his suit is at liberty to rescind 
the act of withdrawal at any time before final judg- 
ment. S. 97 of tiie Civil Procedure Code was held 
to be inapplicable to a case where the plaintiff 
rescinded after two days a petitiou he had presented 
-of withdrawal from his claim. The last clause of 
that section contemplated cases iu which tho with- 
drawal is not revoked. Rambhuros Lari. v. Gopee 
Beebeb 6 H. "W., 66 

"WITHES S - CIVIL CASES. 

Col. 

1. Persons competent or not to be 

WITNE83ES .... 9531 
a. Summoning and Attendance op 

Witnesses \ . . . . 9533 


"WITHE SS —CIVIL CASES — continued. 


Col. 

3. Expenses op Witnesses . , 9538 

4. Defaulting Witnesses . . 9539 

5- Swearing oe Appirmation op Wit- 
nesses 9542 

6. Examination op Witnesses . . 9542 

{a) Generally .... 9542 
(5) Cross-examination . . 9547 

7. Consideration and Weight op Evi- 

dence ..... 9548 

8. Privileges op Witnesses . 9550 - 


See Cases under Commission— Crvrn 
Casks. 

See Divorce Act, s. 52. 

[3 B. L. R., Ap.j 6 

Sec Cases under Evidence — Civil Cases 
—Miscellaneous Documents— Deposi- 
tions. 

See Cases under Evidence Act, 1872, 
s. 33. 

See Special or Second Appeal— Other 
Errors op Law or Procedure- Wit- 
nesses. 

See Cases under \V ill— Attestation. 

- Attestation by- 

See Stamp Act, 1S79, s. 3, ol. 4- 

[L L. B-. 22 Calc., 757 
L L. B., 17 All., 211 

— Competency of— 

See Land Acquisition Act, 1870, s. 19. 

[I. L. R., 17 Bom., 299 

— Damages by false statement of — 
See Cases under Depamation. 

See Evidence Act, s. 132. 

[L L. R., 12 Bom., 440 

See Eight op Suit— Witness. 

[i; L. R„ 10 All , 425 
I. L. R., 10 Mad., 87 
1. L. R., 15 Calc., 264 

— Deposition of — 

See Cases under Evidence Act, s. 33. 

See Limitation Act, 1877, s. 19— Ac. 
knowledgment op Debts. 

[I, L. R., 16 Mad., 220 

— Enforcing attendance of— 

See Practice— Civil Cases -Commis- 
sion . . -X. L. R,, 23 Cale., 404 

— Examination of — 

See Ameen . 1 B. L. R., S. H., 1, 2 
[0 W. It, S3 
11 "W. R-, 423 
17 W. R., 282 
19 W. R., 14 
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WITNESS— CIVIL CASES— <W rued. 

Sit Co xr ast— \V rsi.m« ry— Coni ajto 
C tiW 05 AilXTi 

[I L.B,14Cftlc,219 
Impeaching credit of— 


- Legacy to— 

' t Wot- CositsrcircT 

[lLlt,4 Mad., 244 

- Non attendance of— 

> Cain mis Crra Psocrorsi Cot* 
IS 2, ( 1 16i>9 • 1 0 

- Omits on to examine — 

c rt ft ricUL oa Steoxo Arrau Pboci 
i.csi is rscui Arrian. 

(U.E 13 Bool, 338 

- Order for examination of— 

$ t las irr.vT act t 3< 

[U.E 11 Bom, 61 
ILIi 22 Bom, 447 

- Pririle** of- 

* Assist Cmi Aaim 

[14 B, L R-. Ap, 13 


LLR.1 Cala, 78 
4 Mad, 145 

' • C*»ta tmu Dnixanos 
Ensue* Act iu 

HLA.3 Mad. 271 
Lis *i L Is. B, 14 Bom, 07 

— Refusal of party to attend as — 
v * 'rmuiLTitjn or IT ca Cotbt— 
Caauu Act s. l»— C ito Caraa. 

[SUE. Sups VaL, 716 

Refusal to summon — 

imwn Corar— Easoas attict- 
no ca xerr Murrs or Casi 

CL L. B, 18 AIL. 211 

) BE 

ltr~7 Art tutor Su I oji.r mn 

thal.M “aaarbtratioo award ia art aode and 

»ri>an5^ ** 121 v* 1 ** 1 ,n:t Wire the Court, thi 
tMK* be xaniintd a, a w t Q «, a. to lb, 
oa\ «v*J k* 1 A * w&n * bat oc!v to prose »ny admit- 
roan, cf n* 1 *“, T ' “ 1 ' lf btfore him ia the 

T Att °roey — Adtotalt 

cate t f ,v a a-toraey who haa acted a* adro- 

EjSll “ * V ‘w* “ *3 

3i ' r * Lia\asatb Mas DU. 

[5TLL.R, Ap,28 


WITN ESS- CIVXL CASES— roaf imI 
L PERSONS COMPETENT OB NOT TO BE 
WITNESSES — ctteludtJ. 

3. Magistral*— 'a ff-r na/wiow 

}Vicrtt t »— Hag i rata ri»A tM prtl m utrytu* 
ca ry afa mw i asf clery*.— MigitlraUt are «* 

nrajue taUd to give evidence cf tcitUra tic* 
come Lef re th m ia ti • reran* tf * ptl mmuj 
enquiry into a tnmlnal <ha ge. Htte list JB a i= * 
for a malicioci proeccation the dcfnioaot had a riitt- 
to the c.U see el lb« EaUctUoaU MagiaUaW *»• 
Ilia Mthannarr enquiry to a charge cf fa»<7 
pTtfcrr d hjr the defendant againit the fR- 1 a. 

lUuinuAmae Biacilcrt* 3 Mad, 3* A 

4. a iluj ilraltt *"3 

t ituet le/bn 1 mi If- Where a Judge •‘"“'■a 
Ju3 erf law and faetinicaactrf d before l Btdf c* 
cannot give < U~nce Wore Lunar If or infert mat era 
into hit end uncut not tUt d «o oath Were the Coart 

io the t< KM* cl the aeuued. Qcwoa &•«*«' 
Masuijf L E. It, 19 Mad, C63 

S Munilf- r »ea* oi to J* l * 

tui eta//* Irfvrt i m.— A Mannf on e ll . ” 

railed an to dep.r at to »Ut took rlace befwe L>a 
a the eocne of a trial * Inch hr waa rcBlnctirg ju 
Monaif and he u enlivl d to tArtoptam. A* Y 
MCCi 6 Mad.Ap-.'EL 

a Person sgalnat whom 

Untton order la sought-Cr,- *>/ rne*"* 

C«fe JSSi * 4e*~£w c* Act (I V m; 

. IJO-SactarJyprcc.cJ 

tf Cnm u»l Ccurt o, fc-raaUrdj 

under the rroTitions c! a iSi of the tno oal Proce- 
dure Cod* arc lu the nature cf o 9 
* hm the meaning of a. 110 of tint 

and the p<r»c.n icught to be charged uecosp* 
.tau galiiora behalf Nca 
RiSBtLtaJsx L I. EL, 16 Calc- BL 

11 ISA Lal n Sahij Jat L E- K, IS AIL. 10 

7 MsalatdarassasMSormder 

Land Acquisition proceedings. 0a * r ' r f"?T 
to the Col hour under the Land Ae^Uuion A «. « 
Mamlatdar acted aa an a««ror appo Jited by 
lit^jr and waa alao examhed »« a dtn . 

value of the laud. But no obj *l>en 
acting aa an aaaeaecr Tbe DnlnctJu^, 
upheld the Collect! r 1 a award. On 
under a. . £2 of the Gtil Proeedcre Ge.e (Art Al v « 
lSS2).~Be;d that a pencu who a aFF^Vr 


under a. 19 of the LandAcqnii ti. 


. Act (L of 

qeiaai-jodicial fonctuma ‘ nJ “ 
for* uecmpetcct to teatify u» a wR»“* L“ nfllK vrA* 

8. Wife— Eevdewf* ‘/ **?• *?£*?( 

uou^ettu-BucUud uui *./«—* nn m f t •» ^ 

fey t mart - — III y t eaoey — Ire t J. 

oereaa — kndruci Art (I tf IS SJ « ^ j^ r 

—A wife can (e eiammed aa to 

hethand daring her warned life. « m^Junacy 

ei dine* be ng first offered to pro * th* “W 

of her children. EoAAiiO^l^G^ 468 - 
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WITNESS— CIVIL CASES— continued. 

2. SUMMONING AMD ATTENDANCE OP 
WITNESSES. 

9. Duty of Court — Securing atten- 

dance of witnesses.- Every Court is bound to render 
all reasonable assistance to a party to enforce the 
attendance of bis witnesses. Niexionbk Banebjes 
v. SnuBBO Mongoxa Debbe . . 6 W. R,, 14 

10. Civil Procedure 

Code, 1BS2, s. 159.- Under s. 3 59 of the Civil Pro- 
cedure Code (Act A IV of 1SS2), a party to a suit 
is entitled, us of right, to obtain summonses for his 
witnesses any time before the day fixed for the 
disposal of the suit. Bai Kaii v. Axabakh Pie- 
bhai - . . I. L. R„ 15 Bom., 86 

1L Application for 

summons to cite witnesses . — A party is entitled at 
any stage of the case before hearing to apply for a 
summons to cite witnesses without reference to the 
number of such applications which he may havo 
previously made, and it is the duty of the Court to 
comply with such application, if any time be loft 
before the hearing of the cause. Asraro Chandba 
MUKHOPADHYA €. HlBAltA.NI DASI 

(3 B. I,. R., Ap., 33 

S. C. Okooeoop Chundeb Mookesseb v. Hbera 
Moneb Dossee . . .11 W. R., 418 

Habx Das BaisAkh c. Moazaxi Hossein 

[8 B. L. R., Ap., 16 : 15 W. R., 447 

12. Power to summon witnesses 

— Settlement of issues. — Act VIII of 1859 conferred 
no authority upon a Judge to issue summonses to 
witnesses to attend on tlio settlement of issues. The 
written statements must be prepared with great care 
and deliberation, so as to dispense altogether with 
parol evidence at the settlement of issues. Anund 
ChUNDBB BANEliJKB V. WoOXIESH Cli UNBEE EOV 

[1 Ind. Jur., O. S., 15 : 1 Hyde, 147 
The subsequent Codes, however, expressly provide 
for the attendance of witnesses at a settlement of 
issues : see s. 159, Civil Procedure Code, 1882. 

13 . Discretion of Court to sum- 

mon witnesses.— A Judge's discretion in not com- 
pelling the attendance of witnesses named by one 
of the parties must be exercised on reasonable 
grounds distinctly stated in the judgment. Ozeeb 
Mahomed «. Bydnath Doss Chowdhby 

[5 W. R., Act X, 6 

HAEA ChAND PoEAltAHIOK t>. KBISHTO MONEE 

Gibee 1 W. R., 298 

Matdngunbe Dabea r. Kaxee Dabea 

[2 W. R„ 4 

See Nbexi Chund Dee v. Anund Cooxiab Boy 
Chowdhey . . . . 7 W. R., 147 

14. Selection of wit- 

nesses ly Court.— It is not right for the lower Court 
to select five out of twenty witnesses tendered for 
examination. It is the houitden duty of the Judge 
to receive all the evidence tendered, unless the object 
of summoning a large number of witnesses clearly 
appears to be to impede the adjudication of the case. 
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2. SUMMONING AND ATTENDANCE OP 
WITNESSES — continued. 

or otherwise to obstruct the ends of justice. Bau- 

man Hand ax v. Eajbaxxab Paeaxunie 

[6 B. L. R., Ap., 1G 

15. — — Power to refuse 

to summon witness. — A Court has no power to refuso 
to summon witnesses when expressly requested by a 
party to do so unless the witnesses are required to be 
summoned In such a manner, or in such numbers, aa 
clearly indicates a vexatious desire of obstructing the 
course of justice. Baxi Phux Pandky v. Wahed 
Axi Khan 14 "W. R„ 66 

16. Refusal to sum » 

tnon witnesses— Reasons for refusing application to 
enforce attendance. — It is not iucumbent on a Court 
to give detailed legal reasons for its refusal to comply 
with an application to enforce the attendance of a 
party to a suit as a witness. Siddhessubbeb Debia 
u. Denobcndhoo Kocndoo . . 6 "W. R., 65 

17 . Preliminaries to summon- 

ing witness — materiality of evidence. — Before 
the Court makes an order compelling the attendance 
of a party to the suit, it must he satisfied that his 
evidence will be material. Gopax Cuundeb Hazbah 
r. Mohksh Chundeb Banbejbe . 21 "W. R„ 44 

18. Summoning plaintiff as 

witness — Reasons for summons — Duty of Court — 
materiality of evidence. — A Court is bound, before 
summoning a plaintiff to give evidence, to record tbo ' 
reasons of its being satisfied that tho evidence of the 
plaintiff is essential to the defendant’s case. Where, 
however, tho Court does not give reasons for being 
satisfied that the presence of the plaintiff is necessary, 
it does not follow that the defendants had failed 
to satisfy the Court that there was sufficient ground 
for the application. Makoond Adit r Sdttoor- 
sun Adit . . . .17 "W. R,, 507 

19 . Application to summon 

witnesses — J Yitnesses declared unnecessary ly 
Court.— Where on acase coming on for hearing before 
a Court to which it had been remanded, the Judge 
observed that tbe evidence of witnesses would be 
unnecessary, the declaration was held to have suffi- 
ciently justified the plaintiffs iu making no further 
application for a summons on their witnesses. It AXI 
Jewun Singh v. Eadha Pebshad Singh 

[16 "W". R., 100 

20. Undertaking to 

Iring witnesses — Practice. — On the 12th October 
1879 the plaintiff applied to the Court for subpeenas to 
his witnesses. The Court refused to grant them, on 
the ground that tbe plaintiff had himself originally 
undertaken to bring bis witnesses. (The Court had 
fixed the 28th October 1879 for tbe final bearing 
of the plaintiff’s case.) Meld that the plaintiff’s 
failure to bring his witnesses was no sufficient reason for 
depriving him (the plaintiff) of his right to have sub- 
poenas issued, if he found bimself UDable to bring bis 
witnesses orto detain them till they could be examined, 
although it might possibly be, under certain circum- . 
stances, a reason for not waiting for them, if the 
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plaintifPi case lad been in other rrspecta finished 
befoi the; could be examined Pairocxa to Asm 
c hxsttavax JiDHirn LLQ, 6 Bool, 74- 

2L Time for summoning wit- 

nesses — Dm p / C % The l 1 i rtcedure 
Code nether expressly dot Implied!; declares that 
T tutasoa mutt be iram -ned before the day fixed for 
the fir>t h tn g d the suit. bo lon e u the hear ng 
mwei} t mull adjourned end to long si the party 
who vithte to rmnnoa w lc trn hu net closed bia 
<*** the curt » bound to summon them units* t 
ayptiTt that the uppl cat on u made »o ltte that the 
witness* eanmt knuui 1; expect i to attend n 
time to be rxam n d before that parts • rsue o *. 

Isdbo Cktsdie IUboo » Dcstor 8W B. 630 

23, - Ground for refusal to sum 

mon witnesses 1 ,a . v r + „ ait .. 

yo fr-De a. „ 3mam „ /. 

—Where an ajp.Il* lay tl to c e n h uam * 
of » wtawH t ha e b *n a h u rc. 
sonable t m to a.cu h u- attendance n the da of 
hearing if tummo. a. a bad been • nt throu.h diff rent 
peon. b» th ra Ua -UeU hat the 1 w r App Hate 
Court wa. loan I o ha e duret d the me of the 
"™ "* * ® h » e Cl en e cry a mi tance to the 

? f * lb *' m » ' » d oaal eipenxa being 
m , * rty 1 llW M0nr » MoOKIEJBB t 

ilADBlTB Cars DEB GHOsJJ, 0 \V Bt, 4S9 


23. 


■ of pro 


ptr ttepi to loo t „,d.K . 

Where some „r the - .s . (d f ndant.) m a .nit 
tohiT.t““ 0 d » ud P * »“« Pe‘ « oned the Curt 
L*. v ' f m uui tt d fmdant. namin d aa w t- 
S** he h i not to hare taken the n c asar; 

S\ < ; 0 '£tto a .‘ b n' * a ^° C ' 1 ^ nnd * “ .appirt 

fW ‘^oij’dJ Uod'dauVh 1 X>11 ° t,,i6 ‘^ 

^".r^«^ f th,^l W 

■u t w .i « , , I ® ^ J n *be iammoua, which 

ssswsSFiSr 

dams. n, ,v „ part P»J10 nt of the plain 
»““«se, slroldbet,^^ a d ‘“'I 18 Coort hi* 
l( W«« « dl taUh *r evidence 

*»«* Judge 3Sr J * ta 1 *“*«*». The Snbotdi 
entitle to cff rt U « fendant) waa 

*J* e case to the His Bp e *~™“ On h a referring 
l e f to «nSL H ,g. h that t »„ Us 

*“■ Bra,ciia7 Dbo^w* ’““ ed by defm 
&L H B-, 6 Bom, 184 
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WIThEsshb— etaf nud 

25. ■■ , — — . , i Cinf Pr-itt&trt 

Coir HP 7 t 137— Commons to prods tdoena iea/r 
—In all can In wh ell ] artue apjdy for a inmoont 
to compel the at endance of % tncs stt, or a taastmt 
to proJace oocnmcnls. or apply to bare a docDux-nt 
wot for qndcT a 13 of the Coda of C il Piowdore, 
the Court ought not to ttiate »uch apt 1 aticm mtrtl/ 
because iu it* opinion the witnc.se* ran m* be present, 
or the dornmenta cannot be produced before the 
termination of the t ul hstsasa CurBjr If mad 
r 1'ions Cacnu buRMB 

[I. I*. IL, 7 Calc. 500 

26. ■ Adjournmout for atten 

dance of witnesses Cel proetdtrt Coit 

I (Jet XIV of VXo2) a 155— D trrtl OB .Estrr oof 
I — JT loetm Jtteodom e rf—Potrer of II ;4 Coort 
e» iteond appeal —On the day fixed, f r the hcarm* 
of a as t, the defendant applied for process against 
certain of hia w tn uts who had been souunoa J, bat 
who had failed to attend, askm a for ao adjearo 
ment to obtain the r attendance Tbi* app watua 
waa refused and the case waa proceeded » tb The 
plainUffa’ «r deuce waa r ■cord d and that cf on a of 
the defendauta the Af ndanta bun* uaa t. » 
produce farther evidence, the Coart recorded Liat the 
case waa closed and that judgment would b» dau- 
re ed on the f llowiug da; the 3lat December On 
the da; followup the defendant* prodneed ctrtaut 
w tncsse* and asked that they m git b* examined. 
Thia application wa* rejected, and judymrot waa aab- 
kxjuuutly del cmi a fa our of the rlamtdTa. Jltld 
per PlTHERXif CJ —That the onuia on to ramice 
the def ndantsf witness. a on t o Jlat ecember »a» 
a substantial error in procedure, and that the M®® “ 
bad th ref re exc curd his discretion wrongfully 
Per OnoSE, ./l— That a! thought bum was some <h»bt 

wh ther the Court on second appeal could c erfrre 
tn a point of discretion ; t this doubt waa not strnnb 
enough to jnatify an eiuressioa of opuuoa ecotrary 
to that srritcd at bj the Chief Justice. Alosl IAL 
BucDoeanari r Kutuona Dsn . 

[L Is. 20 Calo, 740 
Set Tittos c Mur CacvtiEii For CEoaT.aar 
[I. L. IL, 20 Calc, 745 note 

27 C nl Proetdar* 

Codt (V**) a loi—Jppl cal nt to !««■»»» 
■reeee— Doty of Coort a trtpt l of asrA oppt*<* 
t cm . — Where a person makm 0 an appl catma to * 
Civ I Court for w tnrsaea to be sonunooed ba* negtf 
gei tly or w th intention to dt!»; tbe heaniti, F* 4 * 
pooedthe mak ogof ha application fra wmmooa 
nntsl a time when t would be m possible to obtain w 
attendance of the witness at the hearing the Court 
might properly refuse to adjourn the hearing, on 
nc erthclcsa t would be the duty of the Court 
order the aummona asked for to Luue, at the Court 
not given a discretion under a. 159 of the Code 
Ciril Pjocednro enabling ttonfose sacbansppii 
catxm. Anal an Clara Bo tori r Protoi 

S^rmo I L. So 7 Cole „ 360, and Ao > ’ 

JJ.roli P rlio I Z.H.J5 Bc~, ‘■6 “ 

Baas war Da* e Dili Dcs L I* H, 16 AIL, 
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2. SUMMONING AND ATTENDANCE OP 
WITNESSES — continued. 

28; — Ground for adjournment of 

Suit— Delay in making application to summon 
witnesses— Discretion of Court.— If a party applies 
for summons to witnesses so late that he cannot bring 
the witnesses on the day of hearing, it still remains 
in the discretion of the Court to decide whether or no 
the case should be adjourned. A Meinsif is bound 
tender the Procedure Cede to issue summonses to wit- 
nesses when asked for. Abdool Kadib r. A bin 
Hibdha . . . 24 W. B., 29U 

29. — — — Civil Procedure 

Code, 1SS2 , is. 150 and 167 — Summoning witnesses 
— Delay in serving summonses, — Under s. 159 of the 
Code of Civil Procedure (Act XIV of 188e), parties 
arc entitled to summonses for their witnesses at any 
tinio before the final hearing, but if there has been 
delay and want of diligence in consequence of which 
witnesses, not having been served in good time, are 
not present, the Court may properly refuse to adjourn 
the heariug. Kaji.Ahmkd r. Kaji Mahamad 

[I. L. B., 9 Bom., 308 

30. Power to dismiss suit - Dis- 

missal of suit on ground of there not leing lime 
after filing oj list to summon witnesses — Cirtl Pro- 
cedure Code, 1S50, s. 149 ; IS 77, s. 159.— The 20th 
of March IS77 having been fixedfor the final hearing 
of a suit, the plaintiff on tlio 17th of March, and the 
defendant on the 19th filed their list of witnesses to 
he summoned. Both lists were ordered merely to bo 
put up with the rccotd. When the suits came on for 
hearing, it was dismissed on the ground that, when the 
plaintiff filed his list, there was not snflieient time left 
to summon the witnesses. Meld that the .Indue was 
not justified in dismissing the suit on this ground , 
unless he fouuel that it would have been absolutely 
impossible to secure the attendance of the witnesses 
had the summonses beeu granted on the 17th instant. 
S. 149 of Act VIII of 1059, and s. 159 of Act 
X of 1877, discussed. Bajkndeo Nakaiv Neogi r. 
Kumud Nabain Bum* . SC.L. B., 569 

31. Issue of fresh subpoenas to 

witnesses — if e-hearing of ex-parte case under 
s. 110, Civil Procedure Lode, 1S50 . — Quare — 
Where, either under b. 119, Cede of Ci\ it Procedure, 
or in the exercise erf a power of review, a suit is 
restored to its original position, is the plaintiff bound 
to obtain and issue fre'sli subpoenas? Bishen Pee- 
icasu Singh e. Buttun Geer Chela 20 W. B., 3 

32. Service of subpoenas — 

Liability for non-service. — After a list of witnesses 
has bien filed and the tululuna paid, the Court’s 
officers, not the applicant, are responsible for the 
service and return of notice. Mussitke Khanum 
o. HookoO-w Bibee . . . 15"W.B., 88 

33 . Bonn of summons— Owu- 

sion to state place of attendance . — A summouB 
should state the place of attendance. Anonymous 

[7 Mad., Ap., 14 

Anonymous . . .7 Mad., Ap.,’43 

■ See s. 163, Civil Prcceduro Code,lS82. 


WITNESS— CIVIL CASES— continued. 

2. SUMM01NNG AND ATTENDANCE OP 
WITNESSES- concluded. 

34 . _ Summoning public officer 

as a witness. — In fixing the time for the atten- 
dance of a public officer as a witness, or in granting 
an aeljournment fer that purpose, the fullest con- 
sideration must be given to the exigencies of tho 
public duties of tho officer summoneel. Anonymous 

[6 Mad., Ap., 6 

35. — — Issue of warrant on non- 

attendance of Witness - Warrant of arrest for 
witnesses not attending — Verbal order to attend . — 
A verbal order of the Court to witnesses requiring 
them to attend on a future day would not justify 
the issuing of a warrant for the apprehension of 
such witnesses in ease they failed to attend in obe- 
dience to such verbal order. Venkatabpah v. Pa- 
pammau . . . . .5 Mad., 132 

Anonymous ... 6 Mad,, Ap., 10 

See, however, Anonymous . 5 Mad., Ap., 15 

3. EXPENSES OP WITNESSES. 

36. — — Bight to be paid expenses 

— Omission to apply Jor expenses before giving 
evidence.— A witness is entitled to be paid bia 
expenses by tho party at whose instance he has been 
summoned, although he has not applied for them 
before giving bis evidence. Lonbon, Bombay, and 
Mehitebbanean Bank r Maiiomkd Ibbahim 
Pamkab . . I. L. B., 4 Boro., 819 

37. Suitable expenses 

— Persons of rank and wealth — People of rank and 
wealth, when summoned as witnesses to a distance 
from their place of residence, are entitled to travelling 
and other expenses suitable to tbeir eircumstauccs, 
CnuNBEit Sekhuk Deb v. Jadub Chundke Skit 

[19 W. B„ 78 

38. Payment of expenses into 

Court— Civil Procedure ( ode, JS59,».151 . — Under 
s. 151, Act Till of 1SE9 (extended to lleveuue 
Courts by s. 67, Act X of 1S59), the defendant was 
not bi.und to pay into Court the costs of summoning 
and defraying the expenses of the witnesses, until 
tho Court had fixed what was reasonable. JIohuN 
Mundue c. Bbij Bhcokun Singh . 8 W. B., 128 

39. Power to order evidence 

to be taken- Omission to tender expenses — Pci- 
deuce of tender of expenses . — Where there was no 
proof that a defaulting witness's expenses were ten- 
dered to him by tho party at whose- instance he was 
summoned, tho Court on appeal declined to order 
that witness's evidence to he taken or to take it - 
itsc-lf. Isuen CuuNHEE Sbn r. Onatii Nath Deb, 
Coweie r. Ishen Chundeh Sen . 18 W. B-, 18 

40. Amount of expenses- Com- 

pensation for loss of time.— Act YJ11 of 1SC9 maele 
no provision for compensation to witnesses for loss of 
time. Nawab Nazim or Bengal r, Pbcsono 
Nabain Deb .... 2 Hyde, 236 
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3 EXPOSES OP WITNES ES— concluded. 
4L ■ Provision for expenses— 

S« tfor erptmtt — Com of act on — "No art on for 
tie eipcnsta of a w turn <11 le Erjlanation of 
the marncr of f O' d ng for the pijm ot of *och 
erpensta. Ds «. Utebisb Cbtbdzb Biswab 

[5 W K,ac C Bet, 0 


4 DEFAULTING WITNES ES 

42. Non attendance of witnesses 

on summons— X>e y oj pari ti Coma non. 
—When w tn mu do n t appear after urr ce of sum 
cous, t < the duly of the jwrty requ nog th irev 
dence, and not of the Court to mo e for fa ther m a 
to • to be tell n to r core th r a te nuance end 
»hen e comm won a stued for the trim net on of 
w tneteei the Court nut be mo d to wait for he 
return Nckd Hours CnotnmBT r Gotrcs 
, ath liEOeii 11 W H. 80 


43. 

— ferae of at a Am at — 

1650 i 68 ML re » t 
summons t < fo l pan 
for the C ort to p - ’ 


N}>f part n 
C / I'roetdurt Codt 
nr era do rot appear oo 
* to mo e the Court not 
fnrthrr the 


prrdne on of th* w nrn a though tte Ctartw 
usueattacbm nt and » 1 8 Code of C 1 Proce. 

* * *'‘rV b .a th,,k tE * ,u * Absconding 
ST ort of the aay Dacbvsb J aii 
Buuau Passtx 13W E 324 

£■ r«« . ir->.« 

oo$a t r t to a jvbi n nr H error of ^ t\ 

P a »ry °f‘*P -*« . o torda.L * ti .}% 

c-iu Ccdt Tb r * • « «» Vi* ~ * 

" to U * *' nul {oT tl * «*«•» of • 

to all .a 1 “ “ K bfra ■ armored, Us 

x “» 1«. "s:,: 

•omirom bad been «, n ± „e ,i^ _ ' 

of sac) » i n< - ... ' c, c «“ryexpeni i 

C, 1 Procedure T™ ° *" lt0 { °* Code ot 
Tonal Man * ^sn> SIchamsisd 
4 _ [L L. B. 17 AIL, 277 

7,f ; r °'' d "* r " XT?": 

*1%: ^‘•eJrt'Svss'i 

"toeuefc under f £**? b n,, “» o£ 

uodirlooh to tli.t^Jj^' , of C , J 1 '““fore 

1 twdt e‘! r ' OI r ° ? f'™ * loa,<1 be '““'f 

3#daal due, w ! J 0rire V “ 8K n U 
Monaixs Bn<3 r that tectum 

1 r M0 tnox Gnu 

4ft [9 W B. 359 


i Co* IS5J 


no 

• MS-Crou 

a «C IPa 

» jnr tothv Court to vl r 7 u ,** n lt *‘ lh ™ ebouli 

o* that the d fault ™.^- , ‘ C! . 0ry e roaB<1 for be 
a ®ed to g e ‘ °f - *««. , 0 m 

' ' u » thont lawful eicn*. 


• ■>/. 

^“1 wp. red that th 
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before leauing a warrant for the armt of roth with 
neaeea. But it war not ncccirary for thia porpoae 
to ioat Into a formal investigation and tome to & ue* 
termination oo the er dc-nce add need Fib l*v*i 
Laxrrr * GoTispa Gotsuw 5 Mad, 104 

47 Issue of proclamation 

against absent veitness— Afa t r at ty if tn 
drnee — Ground for newa htdanet.— A Court »ua 
b Id to be not bound to iiene a proclamatim age r.et 
able t w tnraa * tn a care wh re t rra* cot aalaf. d 
that the » tn laci were material r that tbejr had 
“ally absconded to avoid attei dance. Bboobcx 
lIoxiE Dossis r KienoBBB Dosbi* 

[0 W IL.235 

48. — Application for process 

against abocondlng witness— Ground f r « / 

grnut ng npjl cat c a— C r l 1 rootdure Cedt l 59 
tt 1 59 166.— On appicaton b Irg made under 
u. 1C9 and ICS of Act % III of US9 f n- iwne of 
process avaunt an absconding w tnesa. the Court, f 
rat a£ed (as t waa loond to be) that the « tuns had 
atre ruled and that he waa a material w tn ss, on ht to 
grant the appl caticn nnlesa the »rphraut had placed 
himnlf In such a j-ooition by hi» conduct that t 
would be d on table to grant it B*JOO ^ Wi t- 
Latu Ualgobixd Lai. 1 W E.. 20 


49 Notice of proclamation— 

C r IProetdort Codr 1S50 tt 159 and IK rrrut 
of prorlamat on. The proclamat on l»sxu le under 
a 169 Art VIII of 1669 could net be legally »ttied 
to the mil cutch ry of a defaulting w tneas. Before 
the pro aiona of that section can come into put 
personal service of iumm ne muit he attempted. In 
the aba nc* of prtcctt of legal «r Ice the Mari*- 
trate’a ord r of mpr soum nl for contempt u dir 
a 1 4 of the r »1 Code and a I6s of the Code 
of Criminal Proredorr waa qnaslim! Qcsis t 
UcsvsaiH Ceowdhrx 7 W B-. Cc, to 

BO Discretion of Court ss to 

iesue of proclamation — rnvlamat on ago ■ > 
alttnl uttunt-C ni Prottdwrt Codt l o9 t 159 
— S 169 Code of C til Irocrdaxe gi«« * C “ 

Court a d scnticn aa to the saue of procUmilion and 
•nbsrqnmt orders for altachm nt i but euch. Court is 
bound to eterdse a rcaso able d scrction 
Chcxdib Ghos* ■ Gores \aib Sikgb 

[.8 W 2 


Fobax 
, 505 


5] Ground t •* 

of prve amal on- C t 1 1 rortdurt Codt lbo9 • 159 
— A Court waa not author red to umt the procl»tn>j 
t oo and attachmeut uitntioued in a. 169 Code of 
Civil Procedure unless t was" pro ed to ta ssl »fac- 
tion that the ev dence of the witnese «U J 1 *** 
and that be was avoid n fc the aunuooi f I and After 
tl ese c rcnmstancf a have been shown, A waa » 
of discretion to Usoe the pruclsmalioo snd alt sen* 
n ent and af r issue to 1 t the case stand o tv 
Kim Uses Cbccimbeitt c Eansx Cbcspba 
C lISTTEfcJES ^ 13 W IL, 410 

52. — — — — Eroduction of docament — 
C sal troredur* Code 1S&2 t lid— Court! jnnt' 
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4. DEFAULTING WITNESSES — continued. 

diction to punish a witness for refusing to produce a 
document — Procedure — Penal Code (Act PIV of 
1SS0J, s. 175 — Criminal Procedure Cede (Act X of 
1SS2J, s. -ISO. — A witness was summoned to produce 
adocumenfc in Court in connection with a certain suit. 
He attended the Court, but did not produce the docu- 
ment, stating on oath that it was not in his posses- 
sion. But this statement was disbelieved, and 
the Court fined him B75 under s. 174 of the Code of 
Civil Procedure. Beld that the fine was illegally 
levied. The jurisdiction of the Court to puuish 
under s. 174 of the Civil Procedure Code exists only 
in the case of a witness who, not having attended 
on summons, has been arrested and brought before 
the Court. The case of a witness who having a 
document will not produce it is provided for by 
s. 175 of the Penal Code- and s. 48 J of the Code of 
Criminal Procedure. Is be Phemchand Dowtat- 
bau . . . . I. Xj. E., 12 Bom., 63 

g3, Service of subpoena— Civil 

Procedure Code (Act XIV of 16&2J, ss.60, 17-1 — 
Pail u re to attend — Fine.— S. 174 of the -Code of 
Civil Procedure is a section of a highly penal nature, 
and its provisions, in' order to give validity to 
anything purporting to be done under them, mu,t be 
strictly complied with. Where the return of the peon 
of the service of a summons upon a witness was in these 
terms: ‘-The remaining witness No. 1 beiug in 
Calcutta, the copy of summons in his name has been 
hung upon the mat wall of the cutchcry house of 
the defendant’s residence, — Held that the cir- 
cumstance that the peou could uot find the witness 
when he sajs ho knew where the witness was, is not 
sufficient per se to warrant the peon in a fining a 
copy of the summons to the house of the witness, so 
as to constitute good substituted service under s. SO, 
Civil Procedure Code. That under s. 174, Civil 
Procedure Code, a witness who has failed to appear 
on his summons can only be fined after he has been 
arrested and brought before the Court. Where a 
witness was served as above and he applied for 
a timo" to appear, — Held that the fact of his 
applying for time would not preclude him from saying 
that there had been no such servico of the summons 
as could warrant s. 174, Civil Procedure Code, being 
put into force against him. Kaxi Nabain Bor 
Chowdbuei c. Bajoo , 3 C. W. NT., 307 

54, Ground for postponement 

of case — Application for process against absent 
witness made at late stage of case — Civil Procedure 
Code, 1659, s, 159, — Where an application was made 
at a very late stage of a case to euforco the provisions 
of s. 159 of the Code of Civil Procedure, without 
proifer of any proof that the witness was abscon- 
ding or beeping out of the way for the purpose of 
avoiding the sewice of the summons the lower Ap- 
pellate Court was held to have been justified in not 
postponing the case to secure the attendance of the 
witness, although material. AjoODHTA Doss r. 
Misbcx .... 15 W. R., 176 

55. Bine for avoiding service of 

summons — Act XIX of lso3, s. 2S — Act X of \ 


WITiNESS— CrPTB CASES— continued. 

4. DEFAULTING WITNESSES — concluded. 
1861. — S. 28 of Act XIX of 1S53 having been 
repealed by Act X of IS 61, a Judge had no jurisdic- 
tion, under Act VIII of 1859, to inflict a fine for- 
the purpose of punishing a witness who absconded, or 
kept out of the wav, to avoid service of summons. 
In be uajadhae Pbasad Nabayan Singh 

[1 B. L. R., A. C., 186 

Gxr . tad H im Pebshad Nabain Singh i>. Jug- 
deo Nabain . . . 10W. R., 233- 


5. SWEARING OR AFFIRMATION OF 
WITNESSES. 

A 

56. Objection to take oath — 

Member of Church of England — Slat 17 and 18 
Viet., c. 125. — A member of the Church of Eng- 
land is not exempt by law from taking an oath in a 
Court of justice in India, although he may entertain 
siueere objei tions against taking an oath on the Bible, 
and is witling to make an affirmation biuding upon 
his conscience. The Euglish Stat. 17 & 18 Viet., 
c. 125, does not apply to India. Yaev Mmr All 
v. SowEBBr- .... 2 Mad., 246 

57 . Where a Maho- 

medan witness stated that he had no objection to. 
oaths in general, but that he was suffering from 
a disease which disqualified him from taking an oath 
on the Koran until purification, — Held that the 
witness must be sworn in the regular way or not at 
all. Anonymous . . 1 Mad., 99 note 

58. — Refusal to examine witnesses- 

— Dismissal of suit by jirst Court without examin- 
ing defendant’s witnesses — Peversal of decree on 
appeal— Duty of Appellate Court to direct exami- 
nation of witnesses before reversing decree. — Where 
a Court of first instance, considering it unnecessary 
to examine certain witnesses for the defence, dismissed 
the suit, and the lower Appellate Court, disbelieving 
the evidence of those witnesses for the defence 
who were examined, allowed the plaintiff's appeal, 
— Held that, before doing so, the lower Appellate 
Court should have afforded the defendants an 
opportunity of supplementing the evidence which 
they had given in the first Lourt by the testimony 
of those witnesses whom that Court had declared it 
unnecessary to hear, and that the ease must be 
regarded as oue in which the first Court had refused 
to examine the witnesses tendered by the defendants. 
The Court directed the first Court to examine the 
defendants’ witnesses, and, having done so, to return 
their depositions to the lower Appellate Court, which 
was to replace the appeal upon its file and dispose of 
it. Khhda Buemsh r. Imam Abi Shah 

[I. Xi. R., 9 AIL, 338- 

6. EXAMINATION OF WITNESSES. 

(a) Genebai&t, 

59. Selection of witness— Duty 

of parties. — It is uot the business of a Court to de- 
termino what witnesses shall be examined. The 
parties must select their own witnesses, and call upon. 
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W1TNESS-CIVII. CA SES — cent nted 
6 EXAMINATION OF WITNEnSES— eon! uaed 
the Coott to ci amine such of th m ai they may offer 
forum naton an it it a their own fault if they do 
n t take (lie n tesiary ttej i to bare the witnesses 
mined or to cin p I thnn to be }r st t f r ei»to 
mat on at the proper t me Mos'.o Moiee Deeee r 
Bsim Koouah chowedet 8 W E 231 


DZ£H DIAL SlEGU r DaSEB ROY 


(13 W E. 185 


60 — Bight to have witnesses 

examined Grr.and for tejut ng to itor it Inert 
-Op a ouofC a t a, lo mater oh « of eo deuce — 
> ry part to a to t t cot tied lo hare ail the w t 
n EM9 whom he d a r a to call and • ready at the 
trial to prodr re heard by the Court whatever op n on 
the Court mtv form hy act c pal ou ai to the pr 
hable 'aloe f the evidence ah n it (hall tegi en 
Looioo bison * Businra Lana 

[8W B 364 

loins Cue deb Gnote • Gofeenath «i*on 

[8W It , 605 

Cbowdbhi Ixnoesao not r ^sib Tonn Rot 
07 W lb, 172 


61 - 


. fCt t 


_ Or wad (./ opt 


i ap } tol Om ti c 

— Ai a general rule a 1 th a tnrs.es Irougltfor- 
» rd by a pa ty ou>.bt to be >am ntd Butwbeo 
an hjectan i made I rp c al appeal that the Judge 
below hit om tt d o #i»m ne certain a tome* t 
«ngU to b, ibowu that th rid nee of lho«e w tomes 
would hare been material to tbc ct*e Nilwastii 
' raitaR v coma Dun — — 


f It, 334 

In rder to stall »h «uch a plea aa that 
newaarotalnw -'-ji opjortu ty to addnee er denre 


» party mud .bow t .the Unwrtdw tMM a or oil tt 
<e> dfr aaa tt} ctf d ou the 
ground aU ged. Lttsn All «owuor» r Joxaxw 
™ 11 W R , 248 

CaracEB \ m « U5 r A3 , CXD310ril I>0Bslg 

[11 W 2,289 

Qceim f Totaha* U VT B., Cr 15 


nesa-Q r( ,,„j , r C ®^ U8 ^ examine wit 

^Wd’tathM^iVaVlwttr l T“ ”**“*“" been 

^tnuU.Q,* Do5a * Psora? 

la W E, 455 


04 - 


Where a 


» */ W h(-O n „i „C ,t'£li al0/ ’ rr !‘ al 

6««d of « 

an aEda t to the tt el ir 'e 1104 eDt ,c 


an aEda t to the ff et ili,' ^ i 0 ?* ent Ps‘ >■» 
t»ha to fiinaoe th« Tcrtial tequed of the 

Bavinr* *** refcK ^ V the 

r 'BIB 

1TB, 419 




WITNESS- CIVIL CASES — coni a tti 
6 EXAMINATION OF WlTNE^ES-wonii***! 

AdS.t oa at o 


neooeo to facto already lOtndcnce—Tender of largo 
number of v Ineiteo — Ground for retnaud — inasui 
for posseesion of lamlndan and ether eitatce claimed 
by the plaintiff ai eon and he r of the deceased mu. in 
dor the defendants denied the title of the [limit! 
alleging that he was a spancui and »uj joutiiloa* fluid 
ami Undered fifty « ght wilnemte to prove that fact 
Tbc L Hah Court having taken the de{« i-OTi of 
thirty of tb lew tneeses, refuted to pir ttbernoain 
mg twenty-eight to be eiamu ed ou the ground that ai 
they acre go ng to pit *e the facta Jepwd H ly tbose 
a ready exomin d it rraa imnecrmary to take their 
d ] o* l on*, and ull maUly decided in favour of th« 
plaintiff TI e d fennanta appealed lo the builder 
Court wl ch refund to cram netbewitncui* rejected 
by the A llah Coart, and athrmid the d tree tf 
that Court. Ou appeal lo Mir Jfajeily m Coaocil, 
the Jndieial Committee remitted tho ra»o lack to 
the bsddcr Court, bung of opinion that the refusal 
by that Court to permit the examination of the 
'tilneaiui tendered was irregular and that no dec! 
non could be come to o [■mi the ru ■ ta uniir such 
circumstances. J u vo>r bucojti Ubbt -» ojrx r 

JtTblXOJLK USBlf bIXGJBS 

[2 Moore a LA. 424 

66 • Ground for re 

monrf hirer loort having allowed «eme offli* 


of th* ptau tiff to depart w th.at taking 
th ir evidence the [laintiff objected to Uk eg 
tha ev id tn ee of more of the defendant t w tn .set 
than of h a own Upon this the Coart allowed »ma 
of the defendants witncaies to leave the Court w b- 
out eaam ring them The ease ou coming ap ta tbs 
11 gh Court, was remandtil for cxaminatuu of all the 
remaining witness s and a fresh den. on. (idf£* 
Ojua r if c* Gobixd "tson 12 W 11,223 


67 


Jppt cat oi 


after etutent to alio a endenct 
ou t to lo rudiaco la oik ro — live sure having 
been bron B ht to mover a balance of accounts front 
defendants, »Lo wire allre d lo be partuers of strad 
mg concern, a d ts inch liable certain wit Ms»» w rt 
examined in four of the ewe* in which the plain U3 
in one of the suit* warn not » party and at hi* request 


the evidence taken n those eas » was • I. owed 10 be 
used as evidence in his case and then the wilortK* 
were d .'charged. Two days after this he applied to 
hare the w tu saea rc-ex, turned g v og no reason m* 
L s appl eat cn wh ch was refoaed Held that the 
refusal wss jnst fi d lo the absence of any new reason 
for the re-eiaminat on "utSATn I or e Court 
Choxdu Ebix 15 W 2., 34o 


68 Death before delivering 

legal judgment— Oil gahou to tear 


»— Coa.es! of part to — A suit wsa dimns*J 
by a Deputy Co lector who dies before recordi g » 
legal judgment, whereupoa it was made over by t®* 
lower Appellate l ourt for trial to the <lec<a-v dcSert* 


* oe«»sor who decided the case la favour of the p' 4 “ 
tdT upon the evidence a* it stood on the rteww 
without any object urn !y either party Mold that 
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WITNESS-CIVIL CASES-combWA 
6. EXAMINATION OF "WITNESSES — continued. 

it was not the duty of the second Deputy Collector to 
remaud the witnesses or to take additional evidence 
unless requested to do so by tbe parties. Gouu 
Cihtx.deb Sex v. Maxick Ba.u . 23 W. B., 78 

69. Bacall of witness— Witness 

for plaintiff' recalled for defendant —Lea re of 
Court . — When a witness has been examined on be- 
half of the plaintiff, he cannot bo recalled as tv wit- 
ness for the defendant without leave obtained at the 
end of the first examination. Mackixtosh r. No- 
besmoxex Dossee . - 2 Ind. Jur., N. S., 160 


70. Examin ition oj 

sexiness by Appellate Court.— Courts should iu all 
eases exercise the powers with which they has e been 
entrusted hy the law iu the examination of witnesses, 
if they sco that they are not properly examiued 
through the iueompetcncy of those who have the 
management of the suits. If the Munsif fails to 
take proper evidence, the Appellate Court sh< uld not 
decide the case on -ueh evidence as there is, tut hav- 
ing the power to call for further evidence under 
s. 335, Act VIII of 1S59, it sh-.uld take proper 
means for making the ovidcnce complete. Ramgati 
r. Imitaki Baxse . . 1 B. L. R.. S. N., 20 

[10 W. R., 230 

71 . Mode of taking evidence.— 

’Observations on the improper manner iu which the 
evidence in cases is generally taken in the subordinate 
Courts, and iu which it was taken in this case. 
Pntm Kuab v. Sckjax Paxdevt 

[I. L R., 4 All., 249 

72. Irregularity in examination 

of witness — Witness for plaintiff examined in 
absence of defendant or his pleaders — Irregularity 
— Objection not taken in time — Evidence Act, s- 107. 
— The examiiihticn of a material witness of the plain- 
tiff, iu the absence c£ the defendant, his vakil having 
been removed, and no other vakil thou acting for 
him, is such au irregularity as, if objected to at the 
proper time,* would be fatal to the reception of such 
evidence. But where no objection was urged dining 
the trial, or until an appeal was interposed, the Judi- 
cial Committee held that the objection, came too 
late aud could not be sustained, as, notivitbstandmg 
such irregularity and miscarriage, that fact did not 
taint the whole proceedings so as to prevent the 
plaintiff: recovering upon the other evidence which 
was sufiicieut to establish his ease. But although the 
other evidence rendered the evidence improperly 
admilted immaterial, the Judicial committee, as 
there had bcou au irregularity in the Court below in 
affirming the judgweut, refused to give the costs of 
the appeal. Kosixaeabze Bahadur e. Rangasajiv 
Mcdalv ... 8 Moore’s I. A., 232 

73. Eiidence given 

without cross-examination and without opportunity 
of cross-examination . — Ev idenco given when a party 
never -had the opportunity either to examine or to 
cross-examine the witnesses, or to rebut their testi- 
mony by fresh evidence, is not legally admissible for 
or anainst him, unless he consents that it should bo 


j WITNESS- CIVIL CASES -continued. 

6. EXAMINATION OF WITNESSES — continued, 

so used. Goeaciiaxd Sibkas v. Ram Nabaix 
CirowDmtr . . . . 9 W. R., 587 

74 . — • Evidence to contradict 

Witness — Contradiction of witness to collateral 
questions — Right to call evidence to contradict . — 
The rule limiting the right to call evidence to 
contradict witnesses on collateral questions excludes all 
evideuce of facts which are iucapable of affording 
any reasonable presumptim or inference as to the 
principal matter iu dispute, tho test being whether 
the fact is one which the party proposing to contra- 
dict would have, been allowed himself to prov e iu evi- 
dence. Gulam. Am bix Kazi Isuaie c. Aga Keax 

[6 Bom., O. C., 93 

75. Evidence of experts— Proof 

of signatures — Iu a suit for arrears of rent for 1273 
at au enhanced rate, plaintiff relied upon an agree- 
ment said to have been executed by defendant in that 
y<ar. The Assistant Collector found that the agree- 

I incut had uot been executed by defendant. On ap- 
peal, the J tidge called au expert wbo proved that the 
signatures of the attesting witnesses were not all 
genuine, aud the decision of the Assistant Collector 
was affirmed. Held that the Judge was vvroug iu 
calliug for and acting upon the evidence of the 
expert. Bixdessueeb Ddit Sixgh v. Doha. Sixgh 

[9 W. R., 88 

76. — — Conseat to be bound by- 

particular witness— Evidence not legally ad- 
missible.— An d priori consent to abide by the testi- 
mony of a certain witness cannot bind the consent- 
ing party to hearsay testimony, but ouly to such 
evidence as is legally admissible, i.e., evidence as 
to such facts as the witness can directly speak to. 
Lvckeehoxeb Dossee c. Shuxkdebee Dosses 

[2 W. R., 252 

Mcxxoo Sixgh r- Ambpt Lau, . 5 W. B,, 234 

77. Witness sworn in 

particular manner. — Where the plaintiff rested her 
claim solely on tho deposition of the defendant to be 
taken by his placing his band ou a particular text of 
the Koran, and the defendant, not being examiued in 
that way but iu tbe usual way, did not prove tbe 
claim, — Held that the Court was not right in allow- 
ing the plaintiff to examine further witnesses and- to- 
re-open her case. Mahomed Saebh v. Mcei^xiooxissa 

[lO W. K., 234 

78. Plaintiff agree- 

ing to be bound by defendant's evidence — Statements 
obviously untrue. —Where the defendant ou examina- 
tion makes statements which amount to nothing and 
are manifestly untrue, the plaintiff cannot be bound 
by them, even though he had agreed to be hound by 
what the defendant said. GOOUOODOSS It or r. 
Gbeedhce Seix . . . .11 W, R., 110 

79. — — — Subsequent re ’ 

fusal — Duty of Court. — Where a defendant, after 
asking the lower Appellate Court to summon plaintiff 
as a witness, and consenting to aoide by bis deposi- 
tion, had again petitioned the Court that the plaintiff 
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W WKES3— CIVIIj CABE8— coef >.<J 
C F4AMINAT10V OP MlTNtsSES-roaf wrf 
atoali sot be ii*ni ne J. Held that defendant »Wli 
cot l»rp been bonni *ol 1; and nbaolutrly by tUi 
plaintiff * drpo* too but tb*t tb* ether evidence on 

the record »LcmlJ *!»o have been cm 1 -red J cu- 
rio Sisan r 1 puck llotsua 13 W R, 108 

(l) Csott XlilllSXtIOS 
80 Right to cro»*-exnmina — 

It <»r«l call i lj tke Court A w Inm called by 
the Coon • little to be crow xaot n 1 by »oy of 
the parti *t a «u t Titisi Hums Caowpnai 

* b*>oo Sr-vpi* IUci 

[3B.I* IL, A. C 145 U W IL. 4C8 

81* IT/... nU 

£v Court — A party ntnmnned by the Court to g e 

* * dene* u not onlv rwjn rvd to g Te amw n In th* 
<lue*tion« put to h m by lb t uurt b t tb ppo* to 
P*rty bu * n 1 1 to ero Klim b n The tjkte 
molt of any p. non urn n ,! u olt nw lea hi 
tie oppo* party bilultr ppo-tur ty of enaa- 
eiazn uu 1 n t o. *000 i loir Ui.rrt.ncn **rr* 

[ll W R, 110 

sncrmuz MoLiut Duncoo 10 W n 2o7 

8,> Co-defendant ,r- 

yomre/y reprei a ti -One e -d f udant, whoae ia 
temtearea paratele riper* Ucd. tr* emHirnoi 
*noth<r NAUatinu r h. »rx ll* 1 Mad.. 450 

, Steal! efr luttiri 

-Om n on to g , pport,» , for croon 
exa* not on. A Court of fir.t mtane* d-cretd a 
?“ f * ° ,, nr ot l ’ bUi iff and ittn- 

bj-anug d d o t recall the pi, nl Tt wl wbo3 , 

therefore the d fendaut h,d no Opportuo ty to cro • 
Mwnuie, and c*in p, la drove foe the plaintiff. 

! r K««u ™>J-c,aminn roa . Hi* Bus l.m. 
* hiiaoii Moms biu 

84. l3IlIi ‘ a * A - C 373 law a, 130 

o 'tkwzH^ 

«• exam na IV, plaiQUlTa 


85. — Bef, t l2B>UB *Pwl3 

*w-r qaeatuoa, 2 of w tr »“ss to an 

Cod l'r<K,j mr J U c ? a croas^xamtaatioa - 

exem, --A p^_ C “* La« fml 

witneaa, and dedm * M o 

S-tTssSSiJSSisrj: 


WITNESS— CIVU* CASE3~W..a*d 
C. EXAMINATION OP \\ ITNEasfiS — eoneltdd 
each an rieuie a* would 5a la* Jttr fy the refswl 
to Eire end* ce LuaPU r PlIJUJ EtV 

(1 If W„ 102 Ed. 1873 211 

83 CroM-examln&tloa to credit 

— Op iua form* t j» to mJ t of «•»/**«* iy ao-tler 
Jntgo ia oootk* e « main m Je— b dart of 
the jvticQLirntiinUe forauJ ty a 1 nd.e isaaixther 
cats of the credit to be at acbnl to the teitcnoey cf 
a witaiaa wlw la rrma^iatnlned a a rubw-joens IrU 
U luiuxowUe. Lx TUiviTTta Of Paiexiart 
Jruoirr* . 4C.W If, b31 


87 — Credibility of witncc*s»- 
I’oaer to erf enfi derieioa «a «< i *C* — 

bd ty of w uuuca U a matter a!j» t ,cth*T fee 1st 
Court of fint tnitanee acd the Court wh eh b*ar» a 
re.uiar apn,al j and If thrae Comta are a*t-d d that 
the nl niiai are trt to boUhercd, th lruenuon 
canrot be eet aide ly the High Clmri oa iptc^l 
app.aU exea thon b upon a ceueml i ** of the **** 
U thunld think that if it Wl tried lb* cm* «► 
cindl it col,ht here come to a diff rvut eoxl*“ ^ 
Goran 1 in bad Eooxooo r 

sa i/«f* «f y 

tT'4 b I fy— S/Urol rt/aenei fo *«« f*oU -~ ‘ a 
eaanuAirg eudmee arlth a r e* to tot «- •*•«* 
Keen] w torw, who bear Uatnaniy to Ibe •*=>« 
facte are worthy of rmlt. it u uatMUnt to w* 
wb lb»r they give their e> U-nce la “S 18 
or wbrthcr they eaWtentUlly »nrea, not. 
concurring oa Ithem nnt«parUcu‘Ur»c.f «rh*tp»*^ 
but with that agreexeot la «a-»**“rOf lial 1 
v truth u in on up rtant detail*, ahieh »” 
found In w tu imi Intendu^ to ipeak the truth to 
not tutored to tell a particular atory N*J 
1.A1US E*o e Iiaaatx Pear* Ua*o 

[Alnrsh, 438 Dhlooro’* k- A - 

88 If /•*•«* faUt * 

to ouppori eon g c ay endear* eonlnrt <“'* . 

K ty who call* a witnei* to gira endear* on h » «* 
f >■ not DcceMarily hound by hie evidence » 
if the evidence ■ at variance w th the truth ©I ““ 
me {eg U a w tart* mlled ta prora eiccutwu « 
document rweara that it waa not executed »oa *“* 
the nraua ot know nz th* fact), it throwi a *o*P‘* 
on the eaae which mulera 111* cl ar«*t lt ‘ ucr> ' , “ 7 
nrccatary to mtaUiah -a truth. „ 1 

r Omdui Bmu 10 W R., 463 

00 — Cred / o» c< ^ r 

matt err of mJifun tupport ago foil cM *. , 
though It doca not ucccaiaxily fcd r ow that uhtre 
witnraa guci t»ll ’a e oa a particular fact in » “ 
and that fact i* found a„iinsi hi* evidence. 
be entirely diabchered on U»« other part* of ti,e 
he ha* apolen to, yet whe-e witaeaxe* * * 
nier.li civluz an op al n upon an uoUted fax* 
the caae. bat cam* in o Court to prove th* who!**** 9 
made by the plaintiff*, and that a very *peu»l fa** 
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"WITINESS— CIVIL CASKS— continued. 

7. CONSIDERATION AND 'WEIGHT OF 
‘ EVIDENCE— continued. 
and it is shown to be a case false in its material 
features, much reliance cannot be placed on their 
evidence as to any particular questions in the case. 
HaeeeBooixail r. Gouhub An.y K has 

[1SNV.B., P. C.,523 

01. Ground for refusal to con- 

sider evidence — yon-production of best evidence. 
— The principle chat a plaintiff is bound to produce the 
best evidence in his power was held not to justify a 
Judge in omitting to consider the weight and legal 
effect of the remaining witnesses, when plaintiff had 
failed to produce the most important witness. 
liATOM IIlSTBEE r. AOAinJTCDBB Nusuvo 

[14 W. R., 482 

92. Mode of -weighing evidence 

— Consideration of malices for bringing a suit . — 

IVhero the evidence in support of a case is doubtful, 
the Court, in weighing that evidence, may properly 
take into consideration the motives imputed to the 
plaintiff as having induced him to site. Biicn r. 
FunzisD An .... 3 3ST. W., 303 

93. Estimating value of evidence 

— Witness swearing affirmatively to jaet.— In esti- 
mating tho value of evidence, the testimony of a 
person who swears positively that a certain con- 
versation took place, is of more value than that of 
• one who says that it did not. Cuowdhrv Deux 
lie ns ad r». Chowdhkt Dowdut Singh 

[6 W. R., P. C., 55 : 3 Moore’s I. A., 347 

84. Credit of witness, 

a servant or dependant of plaintiff’.— 'ike circum- 
stance of a witness being a servant or a dependant of 
tho plaintiff does nob of itself disentitle him to credit. 
Snoonra Chundeb Kexieah c. Koxiash Ciujndeb 
Mad .... 14 W. R., 23 

95. — — Rejection of evi- 

dence unnecessarily and unjustifiably. — Held by 
Norman, J., that the Judge was not at liberty to 
reject, as matters which he could wholly leave out of 
consideration, any of the evidence -before him in a 
casa where tho witnesses were nniiupeachcd iu their 
general character and uncontradicted by any testi- 
mony on the other side, and where there was no 
improbability in the facts which they related, and 
that the probative force arising from concurrent 
testimony was the compound ratio of the probabilities 
of the testimonies taken singly. Radha Ivant Deb 
r. Kuema Dosses ... 7 "W. R,, 105 

8Q. — Evidence of wit * 

nesses found, unreliable in criminal case. — A Judge 
was held Mo have done wrong in throwing out the 
evidence of witnesses tendered by tho defendant in a 
civil action, merely because, they have been found 
untrustworthy when examined with reference to a 
' charge of breach of trust avaiust the same defendant 
in a criminal case. Laid Chaxd Rot r. Bbvn’dabun 
■CiipnderRot . . . 13 W. R , 228 

87. — — — — Evidence, Weight 

of— Witness, Evidence of, part of which is dis- 
believed, value of. — If a part of the evidence of a 


WITNESS— CIVIL CASES— continued. 

7. CONSIDERATION AND WEIGHT OF 
EVIDENCE — conctu ted . 

witness is disbelieved, other evidence coming from the 
same quarter must be viewed warily, but that docs 
not exonerate the Court from weighing whatever 
evidence has actually been tendered and the mode in 
which it has been met. Rameswar Kobe v. Bharat 
Pershad Sahi . . . 4 C. W. M"., 18 

88 . Evidence of person 

who has been convicted of perjury or other offence. 
— The evidence of a person who has been punished for 
perjury or of a person who has been convicted of a 
criminal offence can hardly be entitled to the credit 
that would be given to the testimony of a person 
against whom no such imputation can be brought. 
Doongen Rai v. Dookga Rai . 2 If. W., 97 

89. Evidence of truth 

of witness. — The observation that the evidence of a 
witness proves tco much is n u t rebutted by the 
suggestion that it cannot be supposed that the witness 
was suborned, for. if be was possessed of common 
shrewdness, he would not have overdone the thing 
and then have given rise to such an objection. 
Soomah Itow e. Cotagherx Boochiah 

[5 W. R., P. C., 127 : 2 Moore’s L A., 113 

100. — — Credibility of 

witnesses— Professional witness — Witnesses in 
former cares.— The Privy Council, referring to the 
generality of the Priucip il Sudder Ameen’s observations 
as to certain Witnesses having given evidence in other 
eases, observed that, though it was a legitimate, 
objection to a man’s credit that he was a professional 
witness, yet to state broadly and generally that a 
witness had giveu evidence in other cases, and there- 
fore became unworthy of credit, could only tend to 
increase the indisposition of respectable persons to 
come into Court as witnesses, which wa3 ouo of the 
social evils of India. Laid Bbhabbb Laid r. 
Gopee Beebee . . 18 W. R., P. C., 285 

101. ~ — — Discrepancies in 

statements of witnesses. — Discrepancies in an account 
of what took place in a conversation arc not a suffi- 
cient ground for disbelieving statements made by 
different witnesses. Bhaju Sing v. Kaitnath 
Tbwabi . . . 3 B. L. R., A. C., 332 

102. - — — Ground for dis- 

crediting witness . — A bare allegation by a defendant 
in his written statement, without any proof in support 
of it, that a certain person is his inveterate enemy, is 
not sufficient to discredit that persou's testimouy. 
Kasinatii Shaha v. Dwabkanatii Sibkau 

[0 B. L. R., 215 : 17 W. R., 550 

8. PRIVILEGES OF WITNESSES. 

103. Exemption from appearance 

in Court— Natiresaf rank, Prejudices of, toappear 
in Court. — Tho prejudices of natives of rank to 
appear as witnesses in a Court of justice will not be 
allowed to relax the rnlo that the best evidence must 
be produced of which the case is susceptible. Ram 
hloauN Mookerjeb c. Nursing Dbb 

(1 Ind. Jur., O. S., 63 : W. B., P. B., 54 



"WITNESS— CIVIL CASES — cetlitted 
8 PRIVILEGES OF U1T\E SLs— toat tttd 
'Ncsstso Dhji p Lam Moapx Ifoosiwii 

[U»nh., 170 1 Hay 370 
Stt Ma>icxbim «■ ItunuBui aw H.,03 


t. mi Cacuca CnewDitui r ‘rvrT -cox 
pubes Deuia IS W E. 45 

XQ 4 , Exemption from suit in 

respect of evidence— J I •>*/ rJamaeti — tahe 

r t 4,,?' — Vt to n. . cun ot be iced for limic * n 
reject of c due g «n It then n s jnd oil i tt>- 
e«d op If llitu de e be false the* should l * 
proceeded 1 C 1 nst by »n Ini rUo.nl for perjure 
GrutsaDcn iso c McosiEReaCnovruBY 

(.11 B L. IL, P C 321 17 W B. 283 

106 Illghtofsuit— S am r— fat 

dtr nf trei ll » Iteee sri I I ttder tzam mat • • 
a jmd c al proceed mg — A w ,1 in a . urt of 
3 ml ice > si Mint ly pn 1 «■' nt 0 unjtl n„- he 
nujujutnlli k litm rtf rote lo the qu.ry 
un nth b ll u csli dw**P«j T1 J la t ff 
>11 id to r«o r dimt). > f r stun tr the t atcis r.t 
complained of be np id ge I n tl p {la t to bare 
been nude be the dtf ndiLt while l m. esam vlu 
s wuu u during th bin of s tut before s 
lit.:' it rote It til found that the llaUm t * ts 
made in answer to qn stious pot to tb* d frndunt it 
1 into fi »nd allowed by the Court n releiar.t to 
th« die Tho plaintiff alleged that 0 « statement 
was u ide n alicion Jj that the defendant b. re h m * 
grudge and that it was to g e trt Xn that grudge 
and 10 injure his r potation that the statement vis 
made Held th t the | a nt do loscd lo close of 
let am and that the in t hid be n pro pc ly d mussed. 
Bbixtobeb ^aon t Bicbsraii mbcau. Ba 
suvxib Sutgb r- Coil Kb ito Dai 

(L L. It, 15 Calc, 234 
he) CniElMEill r Tbibhum 

[L Is. E, 10 Mad, 87 

103 - — — Defamation — Pcaoi C a d t 

* e.5"0 S/afrt.*,i j, , /„„ Jf S was cons cleil 

under a CO of tbe 1 al Code of d ftni n„ S S by 
mating a c rtain itat meut when nnd r frees- exam'n 
itioo as 1 w tn u before a Court ot cr mini! junsJic 
Ua. Held that the eoanclton an cud. Thi 
siatemtnti of » tocaKi are pm leped If false tho 
"medj u by indictment for perjurj and n * for 
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dr fouog in th* wilniia-bfcJ and therefore a»ao.ateiy 
pimSegeA Ttr UlBSOOP J (eoufraj, Out the 
qn alien whetiurcr not tbe lUtc rocot ocrtyJamed of 
wu nude ly defendant in coarse of b.s d pc* <oa, cr 
after it wai finished, and when bo »M no U e cr la 
the witness-Un had not beta tried, acd tU 
rrmanu rg the case for trial on tbe mm j w»a ri U. 

lurthcr that the Eo.lub lao - of alandcr al foctu-g 

part of tha Is* of tie f am at on, and 11 lath draw’ * 
somewhat arb trary dul nctksu Utwcrn worul acterv 
al le t-er » and »om nqunn p oof of apccial « 
actual ditna„f L not applicable to thu omtuy 
c ther by reason of any statu rory pToiUmntr by *ay 
nu form ctrorae of decision itiifici ct to rsiiUuh »sch 
, distinct sms as pa t of th« coiomoa law ot I rtUiS 
I India t that whilst the tnjisb ii* o! defsmit»fl 
recogu ses no d it nelio » le tween d fanu-ioa , as lacb 

and personal tasuUIucsiillul>»riy tbelsi* fwrGsa 

lodu neo, nines personal insult cairej d by ah Jir* 
langnige is actiouah 0 per •• » thont proof of a[«rial 
or actual damage; that suels abuaire and Sum! mg 
laos.ua e unless excused or pro-cctcd by ao» ottir 
rule of lsw a in itaclf a substanlire cause of ariooa 
and a mil injury apari from i fama-^o. and tha 
malire is an cl ment of 1 sbTity for sbos.r» »“* 
I insu ting language and tUt such malice wlU M 
presumed or inferred, nales* the contxarr is *'-o* n ' 
that when the d frndant LabsdoUly pn«ih-p(d *^ 
1 J rejected by reason of tbe otfic* or occasion » * BX “ 
he etoploysd sorb laagaa^e h* rent its w®** . 

. subject to a n 1 1 ab hty for damage irr«P« 1 * ** 

1 any pi a of jus-iSeatma based npoa pwm ‘belrvUi 
of th itatcucuta contained in ties ns*e« and 
iu r language Complained of that tbe rule of Eeri » 
law as to tbe p» s lege or protrttwn of a w tmal m 
repaid to d ■famitcrr statemcnU made '“ l “ 
box 11 based upon a pull c po icy wb eb if *4*»* J 
applicable to msulUne and alius ce langnae* 

1 cl* tncss and inch slat meula wb n made m 
witncaa-bex are pnril -g d and pm terclcAercatto.^ 
made mil c*>uily and falsely so foo„ a* th J 
relevant to the Inquiry in tbe broad at 1 ase 01 
phrase and that, eras where such e^temenU hi 

ref nnce to tbe uituiry the defendant miy P™ 
the al sn re of lull « and that they were male » 
g»ol faith for the pubic goesh J 1 '”.., 
Mjsuirbis.su LL.B .,10 A1L.435- 
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IVITITES S — CEIMIE AE 

— continued. . 

o. Consideration ASH Weight or 

• Evidence 

See Cases under Accomplice. 

S e e Cases undbr Approvers. 

Ses Cases under Commission— Ceimi- 
CisEs* 

Su COMPLAINANT. ^ ^ 13 Bom>> 600 

See Cases under Criminal Procedure 
Codes, ss.2SS.2S0. 

See CASES UNDER Evidence CRIMINAL 
Cases. 

' see Cases under Evidence Act, 1S<-, 

s. 33. 

See Cases under Palse Evidence. 

See Holiday . 8 B. B. R.> Ap., 12 

Judge-Duty op^Jbdgb. ^ ^ 

See JuDOE-QUALIPICATIONS AND DlSQUA- 
lieication-s . - rg W.R..252 

20W.B., Cr., 76 
25 W. R-. 121 
6 B. Ii. B-, A. Cr., 7 
I.B.R.,2 Cale., 23 

^ ISiaATE ’ D S L°. R., 8 All., 672 

See Magistrate, Jurisdiction oe— 
qbnebal Jurisdiction. ^ 499 

i.L.R.,19 AIL, 302 
t 3 C. W. N., 607 

.. rASE3 tjudbb Possession. Obdee 

OP CRIMINAL COUBTA3 TO-EVIDENOE, 

Hods or Taring, etc. ^ 

Kegistbation. S5 1 Calc., 755 
Ste SANCTION TOP. Pbosecution Power 

I0 GRANT SANCTION.^ ig Bom , 

L 1. 1,. K., 16 AD., 80 

Compelling to answer— 

evidence Acr, 3_132. ai Calc > gg2 

1 I. Ii. R., 16 AD., 88 

- Competency of— 

0AIHS ACIS ' p^K-fio AU„ 207 
XIi.R.,11 AIL, 183 
14 B. L. R., 54, 294, 295 note 
I.Ii.R., 16 Bom., 3o9 
I. Ii. R., 16 Mad., 105 

Cross-examination, of 

See Recognizance to keep Peace— Poe- 


WITSTESS- 

— continued . 


•CEIHIKAL CASES 


- Deposition of- 


See Cases under Evidence — Cbiminaii 

Cases— Depositions. 


- Examination of — 


of- 


See Cases under Complaint— Dismissal 
op Complaint— Power op, and Preli- 
minaries TO, £ISM.S3AL 20 MaA> 388 

** CRIMINAL PbocedubbCode^ S. =40. a 

Srt criminal Mad ., 4 45 

Eaidence Aofts^ 21 Calc> 393 

not producing document. 

CONTEMPT O^COURT-PBN^ CODE, 

S ' 1/0 ' p. B. R., i2 Bom., 63 

Person appearing as. Statement 

See Criminal Procedure Codes, s. 164 
(1872, s. 122) I- B. R., 2 Bom., 643 
1 ‘ p. L. R., 4 Bom., 15 

Privilege of— 

See Cases under Depamation. 

See Cases under P abd an ashin "Women. 
Refusal to answer— 

I. B. B., 13 Bom., 600 
I. B. R., 23 Mad., 544 

Befusal to resummon— 


See Cbiminal Proceedings. . 

see Lilian- E > 35 c al c„ 863 

l PERSONS COMPETENT OR NOT TO BE 
I. tllw WITNESSES. 

. - Judge— Competent witness . — A 

j u j„e is a competent witness, and can give evidence 

in a ease being tried before himself, even though be 

laid the complaint, acting as a public oincer, pro- 

thereby 1 from dealing judicially with the evidence of 
£ A. Cr!,' 15 : 13 W. R„ Cr., 60 
See Rousseau v. Piuio • 7 "W. E,, 190 

0 Magistrate —Evidence Act , 

jot Power of Sessions Judge to compel Magis- 

trate to a ice evidence— Privilege of witness.-A 
4“ ; qu3 Judge finding, in the course of a trial, as 
b& “ fhn elimination of tbo accused person taken 
■ eS % J cnmS^Snbordinato Magistrate, that the 

” S rf « * »* w- “ ““ 


WITNESS— CRIMINAL CASES 
— r cntmntJ. 

I PET v ON'< COMPETENT OB "SOT TO BE 

WITN EMEs-tulnW 

full* cotrplud w lb lummoned the romm tting 
Msgistrate and to b In ( id see (bat tbe scented 
fcrjon duly male ihe statement r (corded. Tbe 
Magistrate of the district objected to tin proceeding 
of lie Session* Judge contend n that it ana u ojq 
trarj to law The s fsa oca Jndge referred tbe 
qnfstxra. wbft) eror not bi» jtt ee edio„ «n contrary 
to law to tbe II fi Court. Per 'TfAtT C J 
PrAxios J Oionn-D J aod'niiGBT J — That 
the pn Irge g ren by «. 121 of Art I of IS 2 u the 
pnulfge cf the witness, \a cf the Judge or 
Magistrate of a bora tbe notation it aaVed if be 
wane* inch privilege or doc* rot object to answer 
such question, t docs cot lew the mouth cf any 
other person to assert tbe {manege the reference 
the objection r.ct hat ae been tai n by hr «nt«rdi 
nUe Magistrate tut the Mag ut rate cf tb. dutnet ; 

should be anew Tdaotcr egly Per s ri5EIE. J — 1 
Tint* '(ukci Jn ge vi !e trying a cue cannot 
compel a e mm tl l* Mag atrale to acre , quest**.* 

M to his can eondnrt in Cocrt » j oc h Magutrate 
*»»« or I Kit * Cnus* Kius 

(L la. XL, 3 AIL, 573 

*L . . , . . JoJei try ty can 

-it.g Mtntt i r f»m effect, -In a case , 0 which ' 
a Deputy ^lag atra^ t ok an active part in the cats- i 
t“ re ° { P»^“ * 1 "K*<* * ‘i htimiUcn rntmb£ 
?*“ M * mbly *>«n be himself 

T ***"*-«* w “ Mi U*» be was bound , 
to state to tbe accrued so f area be could, what were 
tbe f . rt .heh ,, r 1, oh , cm<d and toTh.S U W 
Klf emild bcar tesumony and the pnaooer In ,nch 
situation h.d a right, if he tLcught it dcaiaablrTto 

=*rafcO»assSKiri? 
£. itS'c:; are 

or ihb rjrmos or Umo Cb rent arses 

[20 W B-, Cr,78 

I, The coqt ctsoo la Cot al ! , 1 w 1 T 

PS aaSSSaraS 

5. P- la a Cald, 405 

i'i'L-.J.Z 

**»*•* »V»e occuwaa ^ Magu- 
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1 PEliiOVs COMPETENT OB EOT TO BE 

WlThEs'-Ea — cent ntti 
who b engaged m trying the ptUcocPa appeal If 
the Appellate Court wuhea to naccrtaiu tay {ua 
nlatmg o the cate from tbe Magatraie who cos 
aictid the accrued lie should examine tie Magistrate 
m oath or a-Jcmn athrmaticn in the aame es iwu 
an ordinary sailer**. Lia c. LiJiiuiTir D.’sii* 
[8 Bobs, Cr, 123 

8 • — Era* tat t* tf 

Maytilrots try my roar— Can in which the H e ft 
Court perm tted a Deputy Magis rate to be eiamiaed 
on b half of a petitioner whoae case «al rnniti,i.<j 
by the Deputy Magistrate Qcriw r. Mmico 
*2»ntl6T . 18WB,Cr,43 

S. fee » ]J f 7 IBM Etlintl Ad 3^ 1 
7 - ■ ■ . Prisoner — Tttimry peed.-* fo 
yruotrr — Procedure aa to tmdenn* a parrkin U a 
prisoner before examining him aa a witness, diaccaaed. 
Cjl'au r Gioixu 

[0B.L IL, Ap-. 60 iaWB.Cr,80 

8L . — Ce-dtfttiatli 

E*ammatu» if at wt/aaaiea — Where there u no 
com man ty cf intimt, any one of a number cf pa 
aontrt jointly indicted may bo called as a witness 
either for or against hia co-dc/rodanU Qcrs* r- 
Aenarrr s nut OWE. Cr, 81 

D Pnaaasrr truJ 

toyrtlrr jointly — Peaa>i*a/>ca of cot tt KttttM 
cya aa< eacfler. — Where two pmoncra are t*ud 
togsther for diffircut cffencea rensm t*ed in tba aaar 
transaction, it la improper and illegal to examine one 
pruemer aa a wimrai agaanat the other IX l«* 
xitrn cr David 5C.LR, 574 


10 Person brought up with 

accused and not discharged— A ptracm apprt- 
hroden by the peuee and brought before tba MafU- 
trate » li the accused la, though re* discharged by 
the Magistrate a competent w unfat against the ac- 
cused presided he be tot charged along w Ih the tc- 
cuted. Era c. Nakaiak ^rsoAK 5 Bout, Cr, I 


11- E yiden to of worn aa cm 

charge of adultery —A person rosy »U »*• 
toman with whom he u accused of basing ladfc 114 * 
nUrecurse as a witmaa on bn behalf IX 
Ircaoo a W r Ih, Cr., S3 

12. Perron against whom 

Ion order Is sought — Cnm a tl JVoCfdw* t-«oe 
’is&j. * 4SS—Orierfor sae i/e«ate -A 
gainst whom an order for niamtfnance under 
. *SS of the Code cf Criminal Procedure • **6“ “ 

. competent witness on his own belssJ iu- »*bi F 10 " 
eeding* Hiba Lai r *-ahkb Jax _ 

[1 1* Bu 18 AU -* 107 

Sli JlCS MSJQlfXD r BlSU'IXA J*x _ ^ 0 , 

{XE.E,18Calc,i8I 

13 - - Eradewe 

IIS— Con ft (nut cf nreeaa cf tfJtr 
ihe compiUncy of a person to teetlfy aJ » ** 1 . 
i a cocdiuoD pneedeut to tie admin iatrat* ia 10 
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WITUE SS — C RIM I NAD CASES 

— continued. 

1. PERSONS COMPETENT OR NOT TO BE 
WITNESSES — concluded. 

of an oath or affirmation, and is a question distinct 
from that of his credibility when ho lias been sworn 
or has affirmed. In determining the question of 
competency, the Court, under s. 11S of the Evidence 
Act, has not to enter into inquiries as to tho witness’s 
religious belief, or as to his knowledge of tho con- 
sequences of falsehood in this world of the next. It 
lias to ascertain, in the best way it can, whether, from 
the extent of bis intellectual capacity and under- 
standing, he is able to give a rational account of what 
ho has seen or heard or done on a particular occasion. 
If a person of tender years or of very advanced ago 
can satisfy these requirements, his competency as a 
witness is established. Queen- Emebbss c. Lax 
Sahai . . . I. Ii. R., 11 AIL, 183 

14. Evidence Act 

(I of 1S72J, 3. 11S — Evidence of a tcithess illegally 
pardoned ly the police — Meaning of “ accused ’ ’ 
in 3 . 342 of the Code of Criminal Procedure ( Act 
X of 1882). — During tho course of a police in- 
vestigation into a case of house-breaking and theft, 
several persons were arrested, one of whom, named H, 
made certain disclosures to tho police, and pointed 
out several homes which had been broken into by his 
accomplices. Thereupon tho police discharged him, 
and made him a witness.” At the trial he gave 
evidence against his accomplices, who were all con- 
victed. Meld that the evidence of M was admissible 
under s. 11S of the Evidence Act, though he had 
been illegally discharged by the police. Held also 
that by the word “ accused” in s. 342 of the Code of 
Criminal Procedure (ActX of 1S82) is meant a person 
over whom the Magistrate or other Court is exercising 
jurisdiction. Queen-Esiebess c. Mona Puna 

[I. Ii. R., 16 Bom., 661 

15. — Accused persons 

under trial separately for a substantive offence 
and for abetment of that offence competent witnesses 
on each other's behalf— Criminal Procedure Code 
( 1882 J, s. 342. — Prisoner A was tried for an offence 
nnder s. 403 of the Indian Penal Code and was 
convicted, but was sent to a Magistrate of higher 
powers than the conv ictiug Magistrate to be sentenced. 
Whilst his case was pending before the second 
Magistrate, prisoner 11, being on his trial separately 
for abetment of tho offence for which A had been 
tried, applied for A to be summoned as a witness on 
his behalf. JB's application was refused. Jltld 
that s. 342 of the Code of Criminal Procedure was no 
bar under the circumstances to J’s giving evidence 
for IS, and that B’s application ought to have been 
granted. Quben-Ehbbess v. Tibbeni Sahai 

[I.L.E.,20 All., 420 

2. SUMMONING WITNESSES. 

16. • Dispensing -with, personal 

attendance of witnesses — Deposition — Trial 
before Sessions Court.— It is only in extremo cases 
of delay or expense that tho personal attendance of a 

• vox. v 


■WITNESS — CRIMINAL CASES 

— continued. 

2. SUMMONING WITNESSES — continued. 
witness before tho Court of Session should be dis- 
pensed with, and the evidence given by him before 
the committing Magistrate referred to. Eaiebess 
v. Mule . . . . I. L. R., 2 All., 646 

17. Application to • enforce at- 

tendance of witnesses— Witnesses for defence — 
Examination of accused. — In a ease under Ch. XV, 
Code of Criminal Procedure, 1831, It was incum- 
bent on the accused either to produce their witnesses 
or to apply beforehand for a summons to enforce tho 
attendance of any witness who was not likely to 
appear without a summons ; it was not necessary in 
such cases to reebrd the examination of tho accused 
with the same formalities as in cases under Cbs. XII 
and XIV. Queen c. Chedee Koonjra 

[14W.R,, Cr., 76 

18. Discharge of witness from 

attendance. — It is incumbent upon a Court when 
it discharges a wi truss from the duty of attendance 
before the trial is ended to ascertain from the accused 
whether he has, or is likely to have, any need of the 
witness’s testimony; and if he has such need, then 
to take such steps for insuring tho presence of the 
witness at the required time as may he necessary. 
KinmBXCKDHABEE Singh r. Pebsuadbb Munuux 

[22 W. JR., Cr., 44 

19 . — . — _____ Discretion of Court as to 

summoning witnesses— Criminal Procedure 
Code, 1872, s. 192 — Discretion of Magistrate as to 
examining witnesses . — It is entirely within the 
discretion of a Magistrate conducting a trial in a 
warrant case to admit evidence on behalf of either 
side at any stage of the trial, s. 192, Act X of 1372,' 
applying to such a case; but the Magistrate, in 
exercising the discretion conferred on him by this 
section, ought to have good reason for allowing 
witnesses on tho part of the prosecution to be inter- 
posed in the midst of the case of the accused. 
Queen v. Basse Singh. Queen t>. Huxkobee 
Singh . . . .21 W. R., Cr., 61 

20. Duty of Court as to sum- 

moning witnesses — Criminal Procedure Code , 
1872, s. 359— Adjournment for appearance of wit- 
nessessfor defence. — Certain persons were charged 
before the Magistrate with rioting, and being called 
upon for their defence, named several witnesses, and 
summonses on the following morning were issued for 
their appearance, but they were not found. The 
accused then applied for furthertimp for the appear- 
ance of the witnesses. This the Magistrate refused to 
grant, and convicted the accused. Meld per Jackson, 
J., that this being a warrant case, it was the duty of 
tho Magistrate to summon the witnesses that might 
be offered by tho accused, and that he might at hi 3 
.discretion have adjourned tho case. Meld further 
per Jackson, J„ that the meaning of s. 359 of 
the Criminal Procedure Code is, that if among the 
persons named by the accused as witnesses, the 
Magistrate considers that any witness is included for 
the purpose of vexation and delay, he is to exercise 
his judgment and enquire whether such witness hi 

14. D 2 
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2. SLMMONTbCI WITNESSES — cs*l mood 


2. SCHMOMNG W1T\Ks*;ES-<» 1 / »; 


material bet that the iivtm hot lulroJed to 
ti- e the M» -nitrate to qa re n o what lb* de- 
Imceof the tern ,1 j^T» n in to he uj to co lsder 
whrth i ml in n the nature of the <t f ace. he It 
also ate j to * it* (real lamaca a the whale of 
till witucuc* r Led hr the trraioJ and further that 
a he p t nt cate tb *u tiU any parpotr of 
rexo -cod lay and that by th rufaaal to grant 
frrther 1 me the accueeJ 1 ad been pro* ly jreju 
*' fd b thar dtf nee Eupmjj 1 ucoouna 
S*.n I L. E-, 3 Calc, S"3 


Procedure Code to cum mol the con] uit t Wil- 

onaca. Qrizxr Znu Atir 8 W 3L,Cr,4 

Cnn *j l Pratt 


dote Code, list i o S — Joe * ttl port**, P 1/af 
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‘ ‘ • any {xrxvi named la lui lot <J * ' “ " 
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WITNESS- CRIMINAL CASES 

— continued. 

2 . SUMMONING WITNE3SE8-co»«»«ed. 
ho delivered to the Magistrate, summoned aud cia- 
minod. Queen v. Pbosunno Coomau Moreno 

[23 W.R., Cr., 58 

32. Criminal Proce- 

dure Code, 1861, s. 253. — Under s, 253 of the Crimi- 
nal Procedure Code, 1861, it \wib imperative ou the 
Magistrate to summon the witnesses named by tho 
prisoner. Queen «. Mudsooddben 2 N. W., 148 

83. — — Summon i ns 

mimeses for accused — Criminal Procedure Code 
' ( Act XX V of ISBIJ.'s. 253.— Per AntsiaB, ./.—In 

atrial under Ch. XIV of tho Criminal Procedure 
Code, the Magistrate was not bound, under 
a. 253, to summon any witness whom tho accused 
might require. It was only discretionary with him 
to do so, and in the circumstances of the present case 
he exercised his discretion rightly in refusing to 
summon the witnesses asked for. Per Path, J. 
(differing). — The right of an accused to have wit- 
nesses for his defence summoned during the pendency 
of tho trial is an ordinary and natural right, and this 
right was not taken away, but affirmed, by s. 253; 
the Magistrate was bound to summon the witnesses, 
though it was discretionary with him to adjourn the 
trial. In the present case, treating it as a matter of 
discretion only, the Magistrate was wrong in refusing 
to summon the witnesses required. Queen r. 
Bholanath Mookebjee 

[7 B. L. R., 584 : 16 W. R., Cr., 28 

34. Discretion of 

Magistrate — Criminal Procedure Code, 1861, 
ss. 253, 262, 263.— S. 253 of the Criminal Procedure 

'’Code did not apply to eases triable under Ch. XV 
of that Code ; and- ss. 262 and 263 were applicable 
when tho offence was not punishable with more 
than six months’ imprisonment ; aud it was in the 
discretion of the Magistrate to summon tho witnesses 
for the defence, if he considered their evidence 
essential to tho just decision of the case, and incum- 
bent on him to summon them only if it appeared to him 
that they were likely to give material evidence on 
behalf of either party, and that they would not 
voluntarily appear for the purpose of being examined 
at the time and place appointed for the hearing 
of the complaint. Queen v. Mohubee 

[2 N. W., 303 

35. — ■ Discretion of 

Magistrate — Criminal Procedure Code, 1861, 
ss. 227, 223. — Where a prisoner, under s. 227, Code 
of Criminal Procedure, gave in a list of tho witnesses 
he wished to summon, after his case had been com- 
mitted, the Magistrate was hound to exercise his dis- 
cretion upon the point, and to state whether he would 
summon the witnesses or not, and ho ought to stattfliis 
reasons for not doing so. If he thought tho witnesses 
were included in tho list for the purpose of delay, he 
should proceed under s. 228 of the Code. Queen o. 
Bajcoomab. Mookebjee . , 18 W. R., Cr., 14 

38. Discretion of 

Magistrate — Criminal Procedure Code, 1872, 
ss. 215, 362. — It was not incumbent on a Magistrate 


WITNESS-CRIMINAL CASES 

— continued. 

2. SUMMONING WITNESSES— continued, 
to summon every person named as a witness by the 
complaint. S. 215, cxpl. 3, of tho Criminal 
Procedure Code, 1872, must be read with s. 362, 
which vested a discretionary power in the Magistrate. 
Jelduabi Singh r. Shunkbjj Dotal 

[23 W. R., Cr„ 9 

See, however, Empbess e. Hematuli,a 

[I. L. R, 3 Calc., 389 

Eupbess ob India r. Kashi 

[I. L. R., 2 All., 447 

Queen r. Pubasubaha Naikas 

[I. L. R., 4 Mad., 329 
Anontstous . . . .8 Mad., Ap., 5 

37. — - — Criminal Pro- 

cedure Code, 1861, Ch. XIV . — In a case of an 
offence (such as hurt, under s. 323, Penal Code) 
punishable with imprisonment exceeding six months 
and therefore falling under Ch. XIV of the Code 
of Criminal Procedure, a Magistrate was bound to 
summon all the « itnesaes required by the accused. 
Queen r. Booeakee . . 14 W. R., Cr„ 81 

38. — Criminal Pro- 

cedure Code, 1869, s. 131 — Claims to stolen pro- 
perty . — Petitioner was charged with tho theft of 
certain money found in his house aud acquitted. 
Proclamation having beenimade for claimants to come 
in and claim the property, no one appeared, where- 
upon petitioner preferred his claim aud asked the 
Assistant Magistrate to summon certain witnesses, but 
the Assistant Magistrate refused to do so, and dis- 
allowed his claim, the Magistrate on appeal declining 
to interfere. On reference by the Judge, the High 
Court held that the Assistant Magistrate was bound 
to summon the witnesses named by the petitioner, set 
aside that officer’s order, and directed him to dispose 
of the case after taking due steps for securing the 
attendance of the witnesses in question. Sookhah 
Sahoo ». Govbbnmbnt . . 18 W. R„ Cr., 5 

39. Issue of summons 

— Criminal Procedure Code (Act XXV of 1S61J, 
s. 318 . — Although there was no mention iu Ch. 
XXII of Act XXV of 1861 of any particular provi- 
sions under which witnesses mightbo summoned, yet it 
was the duty of the Court, if parties could not pro- 
cure the attendance of their witness, to issue sum- 
monses for their attendance. In the matter, ob 
THE PETITION OB ShAMASANKAB MAZUJIBAB 

[9B.L.R,, Ap.,45 
Shaacasunkub Mozoomdab v. Anundjioyse 
Dassta .... 18 W. H„ Cr., 04 

40. — — Ground for post- 

ponement of case. — A Magistrate was held to be right, 
under the circumstances, in not postponing the case 
for the purpose of summoning witnesses for one of the 
parties. In the jiatteb op ■ the petition ob 
Gatinda Chandba Ghose . 9 B. L. R., Ap. f 39 

41. - — Non-attendance of 

witnesses— Criminal Procedure Code, 1861,3. 269 
— Ground for adjournment of trial. — Iu a trial held 
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■WITNESS- CRIMINAL CASES 

— continued, 

2. SUMMONING WITNESSES — continued, 

46. — — — Omission to take 

steps to summon witnesses. — A complainant in a case 
who mentioned tlie names of several witnesses on his 
behalf was requested to produce them on a certain 
date. Instead of doing that, he produced only two 
witnesses, who were examined. Held that, ns the 
complainant did uot apply to the Magistrate to issue 
summonses on the other witnesses, or ask him to 
proceed under s. 262, Code of Criminal Procedure, 
1861, the Magistrate wa3 uot wrong in law in de- 
ciding the case on the evidence which was before him. 
Queen v. Noiobbr Bbba . 15 W. R., Cr., 87 

47. Refusal to sum- 

mon witness for accused — Participation in charge 
— Illegal coniiclion. — A refusal to su mmon wit- 
nesses cited by an accused, on the ground of their being 
implicated in the charge, vitiates the trial and con- 
viction. Kan SiiiiiAi Chowdhry v. Sanebk Baha- 
dur . 6 B. 23. R., Ap., 65 : 15 W. R., Cr., 7 

48. - Refusal to sum- 

mon witnesses named for the defence . — Where the 
-Subordinate Magistrate convicted certain persons 
without allowing them a proper opportunity for the 
summoning and attendance of witnesses named for 
the defence, the High Court quashed the conviction 
and directed the Subordinate Magistrate to re-hear 
the case. Anontaious . . 5 Mad., Ap., 27 

49. . — _____ Criminal Proce- 

dure Cade, 1872, s. 363 — Warrant case — Refusal of 
Magistrate to summon witness named by accused — 
Error or defect m proceedings . — Where the Magis- 
trate trying an offouce rejected an application by the 
accused person that a certain person might be 
examined on Iris behalf either in Court or by commis- 
sion, without recording his reasons for refusing to 
summon such person, as required by s. 362 ot the 
Criminal Procedure Code, — H eld that the convic- 
tion of the accused person must be set aside, and the 
case ho reopened by such Magistrate, and the appli. 
cation by the accused for tho examination of such 
person bo disposed of according to law. In the 
HATTER OP THE PETITION OP SAT NabAIN' SlNGH 

[LL. R., 3 All, 382 

50. Criminal Proce- 

dure Code, 1SS2, ss. 236, 237 — Right of accused to 
call witness upon charge being framed in a warrant 
case. — The accused was charged with having commit- 
ted an offence under s. 420 of the Indian Penal Code. 
On the last day that the case was taken up, certain wit- 
nesses for the prosecution, who had been examined-iu- 
cldef, were cross-examined by tho accused, and upon 
tho conclusion of such cross-examination a chargo 
was framed. Tho accused then stated that he could 
produce witnesses if tho case were postponed, but 
tho Magistrate refused postponement on the ground 
that at the outset the accused had stated that ho lrad 
no witnesses. Tho accused moved tiro High Court 
and stated in his affidavit that what ho had meant 
was that he had no wituesses present in Court. Held 
that, under ss. 256 and 25" of the Criminal Procedure 
Code, the accused was, as of right, entitled to an 


WITNESS— CRIMINAL CASES 

— continued. 

2. SUMMONING WITNESSES — continued. 
adjournment for the purpose of adduciug evidence in 
defence. Esitaa Au v. Jagat Chandra Baneejbb 

[1 C. W. N., 313 

51. — - Right of accused 

to hate witnesses re-summoned and re-heard — 
Criminal Procedure Code (Act A' of 1832), s. 330 
(a), s. 337 — Commencement of proceedings — - 
Interlocutory orders— Trial, Meaning of —Right to 
haw toiriiesses summoned and re-heard — Irregular- 
ity — Refusal to recall witnesses. — An accused 
person does not lose the right of having the witnesses 
re-summoned and re-heard under prov. (a), s. 350, 
of the Criminal Procedure Code, because an in- 
tevlonutory application for enforcing the attendance 
of certain wituesses has been made and granted not 
at the trial, but before the trial and wrtlr a view 
to the trial. The proper time for makiug such 
application is when tire trial commences before the 
Magistrate. The expression “trial” means the 
proceeding which commences when tho case is called 
on with the Magistrate on the Bench, the'accased in 
the dock, and the representatives of the pro»ecutions 
and for tho defence, if the accused bo defended, 
present in Court, for the hearing of the case. b. 537 
of the Criminal Procedure Code cannot cure the 
defect iu the proceedings by reason of tho Magis- 
trate's refusal to re-summon and re-hear the witnesses 
in contravention of prov. (a), s. 350. Gomek- 
SUiDA c QUBB.V-EimjEoS 

[I. L. R.,25 Calc., 863 
2 C. W. N., 466 

52. - Right of accused 

— Compelling attendance of witnesses— Ecidence 
— Criminal Procedure Code ( Act X of 1882), 
s. 237. — Certain wituesses who had been summoned 
for tho accused failed to appear on the day of trial, 
and the Deputy Magistrate refused to adjoaru tho 
hearing, or to issue fresh processes for tho attendance 
of the defendant's witnesses, on the ground that they 
were all friends of tiro accused who would eomo to 
Court if the accused desired it. The prisoners were 
convicted. Held the conviction must be set aside: 
the Magistrate having onco granted processes, he was 
bound to assist the accused in enforcing the atten- 
dance of bis witnesses. Queen-Eupbess o. Dha- 
nanjoi Chowdubt . L Xi. E., 10 Calc., 831 

53. — - Hon-altendance 

of witness, Enquiry into reasons for — Criminal 
Procedure Code , 1861, s. 231. — It was held that au 
enquiry should be made into the excuse given by 
a person for his non-attendance as a witness before 
enforcing a fine for such non atteudance, iu order 
that the Sessions Judge, or ether authority, might 
fairly exercise the discretion given him by s. 221 of 
tho Criminal Procedure Code. Queen v. Ahebb 
Khan. In be Ehugwan Doss 2 N. W., 113 

54. Mode of sum- 

moning witnesses — Recognizances to appeir . — A 
subordinate Magistrate cannot bind over witnesses 
by recognizances to appear before himself. The 



( c 5C7 ) 


DIOLST OF CASES 


( JLC» ) 


•WITNESS— CRIMINAL CASES | 

2 MJMMOMNQ W TTM^EJ — foal eatd 1 

fro'^r ten Ji t- tr force attendance S« by lammons ' 
md ll tbit f» *, by warfiLt. Axoxnforl 

[4 Mad, Ap, 0 , 
See Asom hoc* 4 MiuL, Ap, 17 I 

Vsx.itimn r PAi-iMiua C Mad, 133 

(mm/ At* 

«d«rcCe></* iS6/ e 131- U arrant tc fTerr, at 
feadooce ej ml ruts — A 5*»g ilrats *M net bound, 
ond-r t 1J1 of the Coh, of Criminal i rocidare 
(omf rcc the attendance of Witnesses by warrsrt 
fxwpt ujoa proof <f due «7.ire of summon* 1* I 
,n **rrsa <» tu* rimiox or a»doo» 1 /cbiiu I 
17 W It, Cr , 37 I 
Quits c SBTniKusD Qrtu * 

f ®°« 14WIt,Cr,bO 

f«d«« Co, i t .4 -e si <»d :coJz:r;' t 
ptlue— Power of Has itrj/e to rarreat fr 

oree.t a.a project, o, of mta.,^-T.aol Cod. 

' * tfJVi” * " " t '? rt issued . 

f<.Vtwl^, bt J" 1 * nJ » Twlnr ‘ 1 '’ of » witness 
* u . p °. r ’ < * c , c ’ r S‘*'»E mdtnf* ntsinarestLstioo 
1> Id by the po! ce and in atUin|ling to execute 
xuch ».m«t tb, ,o „ arrested «L ™ 

t! - J «**»ult«d in the aHemt L-//,V[i. 

m^i IU f “* u “‘ tu * tUTB r‘ 
hTJTJ 1 ,’T* } ' rrta ° * U ^ ,c * Ragutnte 
„. u 110 Mthontj to iuu< a .untt for the prcduclien 

w "i 1 ","/ 1 *° iQ ™ 1 ' * tlon * telZ osX 
ef t the 5y c^ 0 'nf ^r 0 " anJ " **• "« «d bl 

that ..ex f Cr " >,m ‘ 1 I'*w'Jarf Jl,u also 
that as the iOTt»tic*iioo «u h<M bt a 

=tsj^&s«asi« 

ss£* jSf“ ' - SB 

M fcartig* t JootxLta \ ath Mrttwxi 

[L L. R.. 24 Cafe, 320 
1C.W N, 164 

57 — h,e\, 

Ea s 

n«Bt« tf«or**JJ ,W ^ J *** 

6«t» ice ct sou mo ia on a with... yZ,, " ®**«* — 

doer of u. house »„ hddtole ‘^l 0 * * to «» 
Utoig ncmed 1 »« e»nl«ice of tu 

“• —iSTlSsSt 

E9 I 0 Mad., Am 29 


| WITNESS— •CRIAIII^AL CASES 

| — ro*/t»»«f 

1 2. SUMR0M\a W 1TNT-33 ti — «-»r 

shoal 1 to left with the tiiltraa. cr it stolid he 
■ sbiUtrd to bun, an] a copy of it W tend cr 
* UndmoL Lw r KikUxtab Dititiui 
I {5 Bern., Cr, £0 
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CL Oath or affirmatlon-Omi* 
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Power of Court to dlepotue 
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discretion to dispense with tb* examination of wit 
n«ase« inumoacd by the proeccnlwn Qctcr e 
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03 Commdmemi mil- 

ft ream aiey srsfarsns.— tVhcre a Magutrate ccm- 
niutod a person charged with perjury la a tnal tvfort 
himself to the Sessions without examining the wit 
erases for the pnaecntiem,— Held that the commit- 
ment was illegal, Qrux r Chissa TtSWltl 
Cnxm . , E L. It, 4 hind, 225' 

Qrxxx r bauurAin Hooxhoudhia 

[7 W B., Cr , 4o 

Dmosira Ooia «w Saeoda iootuorACBiA 

[7 W E, Cr., 47 

64. Power «/ «*ff 

ferrate ff U, s l Ccart— Cnmift Trued fee Code, 
1661, . 363 — Where it was not shown that tiff* 
were any witnesses forthcoming for exsmiusLio 
other than those whom the Sflaieu Judge mo 
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— continued. 

5. EXAMINATION OF WITNESSES— contin ved. 


examine, the Court refused, with reference to s. 363, 
Code of Criminal Procedure, to interfere with the 
Sessions Judge's proceedings. Qhfen r. Juisdem 
Sxsgu . “ . 13 AY. B., Cr., 73 

65 , Duty of defence ns to call- 

ing •witnesses — Inference from failure to call 
witnesses.— X prironer or his counsel is at liberty to 
oiler evidence or not as he thinks proper, and no in- 
ference unfavourable to liiru can be draun because 
he takes one course rather than another. Htbrt 
Chubs Check kkbuttv r. Eitpress 

[X I,. B., 10 Calc., 140 : 13 C. X. B., S5S 


unfavourable to the prosecution must bo'drawn from 
the non-production of its witnesses. QcBax-Exr- 
pbes 3 c. Tciba. . . I. X. B., 7 AIL, 804 

89. Discretion of 

Public Prosecutor as to calling witnesses whose 
names are returned in the calendai — Practice . — 
in a trial before a Court of Session or a High Court, 
it is entirely in the discretion of the Public Prosecutor 
conducting the case for the Crown to call or not 
to call any witness or witnesses w he sc names appear 
in the calendar as witnesses for the Crown. Qtteks- 
Ehtbess r. Debga . . II. K„ 16 AIL, 84 


06. Duty of prosecution as to 

Calling witnesses — Inferences to le drawn on 
failure to cull u itoesses — Misdirection. — It is pritnd 
facte the duty of the prosecution to call all the 
witnesses who prove thdr connection with the trans- 
actions connected with the prosecution, and who 
must he able to give important information. If 
such witnesses are not called without sufficient reason 
being shown, the Court may properly draw an in- 
ference adverse to the prosecution. The only thing 
that can relieve the prosecutor from calling such 
witnesses is the reasonable belief that, if called, they 
would not speak the truth. No such corresponding 
inference can be drawn against an accused. Ik the 
-HATTER Or THE TETITIOX OP DHrKKO KiZI. 

Eiepbess c. Dhceko Kazi . E X. B.,-8 Calc., 121 

S. C. Dhdkko Kazi r. Embbess 

[10 C. B. B., 151 

67. Obligation to call 

tcitnessesi. examined lejore Magistrate. — Where a 
Sessions Judge gave it as a sufficient reason for 
the non-production of certain witness in Court on 
the part of the prosecution that they had been 
examined by the committing Magistrate against the 
express wish of the police officer in charge of the pro- 
secution, — Meld that that was net a valid ground for 
the non- production of the witnesses iu the Sessions 
Court. In conducting a case for the prosecution, all 
the persons who are alleged or known to have know- 
ledge of the facts ought to be brought before the 
Court and examined. Qceek-Ehpbess c. Hah 
SahaiXau . . X X. B., 10 Calm, 1070 

68 . — — Trial in Sessions 

Court — Mon-production of material witnesses for 
Croton — Duty of public prosecutor. — It is the duty 
of the Public Prosecutor at a trial before the Court 
of ' Session to call and examine all material witnesses 
sent up to the Court on behalf of the prosecution, 
and the Judge is bound to hear all the evidence upon 
the charge. The Public Prosecutor is not bound to 
call any witnesses wbo will not, in his opinion, speak 
the truth or support the points he desires to establish 
by their evidence ; but in "such circumstances he 
should explain to the Court that this is his reason for 
not calling those witnesses, and he should offer to 
put them in the box for cross-examination by tho 
accused at their discretion. Iu the absence of auy 
such explanation, or of other reasonable grounds 
apparent on the face of tho proceedings, inferences 


70. — - - — — — Wit ness for 

Crown tendered at Sessions trial i cho had not been 
' examined by committing Magistrate. — At a trial 
before the High Court or the Court of Session, 
the Crown cannot demand as of right that any witness 
who was not examined by the committing Magistrate 
, either before commitment, or, under s. £19 of the 
l Code, after it, should be called and examined. The 
j Court may call and examine such a witness if it 
| considers it necessary in the interests of justice. 

I Qhees-Esisbess e. Baxeietd 
i [LX.B.,14 AH.,212 

71. — Witness for 

Crown “not called " at Sessions trial, though 
examined before the committing Magistrate — Duty 
of the prosecution with regard to the production of 
such witness. — At a trial befcrc the High Court 
in the exercise of its original criminal jurisdiction 
it is not the duty either of the prosecution or of 
the Court to examine any witness merely because 
he was examined as a witness for the Crown before 
the committing Magistrate, if the prosecution is 
of opinion that no reliance can be placed cn such 

, witness’s testimony. All thatthe prosecution isbound 
i to do is to have tho witnesses who were examined 
I before the committing Magistrate present at the 
j trial so as to give the Court or Counsel for the 
defence, as the case may be, an opportunity of 
J examining them. In the matter of the petition of 
Dhuano Kazi, I. L. 11., 8 Calc., 121, and Empress 
of India v. Ealiprosonno Doss, I. D. B., 14 
Calc., 243, approved. Empress v. Grish Chunder 
Talukhdar, i. L. 12., 5 Calc., 614, and Queen v. 
Ishan Dutt, 6 B. L. B., A p., SS .- 13 W. B., Cr.,34, 
dissented from. Queex-Emphess r. Stastox 

[X X. K., 14 AIL, 521 

72. — Obligation of 

Court of Session to examine all witnesses sent 
up by the committing Magistrate. — It is the duty 
of a Sessions Court to examine all the witnesses 
sent up by the committing Magistrate, That Court 
is not justified in rejecting any of the witnesses so 
sent up unless it has good reason to believe that such 
witness came into the Court-house with a predeter- 
mined intention of giving false 'evidence. Qpeex- 
Ehtbess r. Baxkhaxdi . X X. B„ 15 AIL, 6 

73. Becital of prose- 

cution — Presidency Magistrates Act (IV of 1S77J, 
s. 67, expl. 12 . — A “revival of a prosecution/’ as 
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■WITHE 88 — CHIMIN AXi CASES 

6 EXAMINATION OF WITNESSES— coal luti. 
mentioned tt ci pi 2 of s. 8“ of Art IV of 187“ , 
is, not a coot Butt n of tie or b ml | n strut un 
from wh h tlic accused tu been d.scLsrgt'd On 
tie rev >tl of the ] rcaecnt,ou ad the w tc«i > on 
«Loje evidence the prosecution intend to r ly must 
be eiammid before the Mag strato trd if tar 
of then) w re examined at the t aie of the anginal 
prosecution they n ntt be examined of aero Etc 
tbess t Ciirsna Nath Dm 

[L Ii. It 5 Calc. 121 1C L K„ 205 
74. Witnesses for prosecution 

—71 Mia tz eu nrd in j rcteel auaf er dejeure — 
It ia rrcgnlar to allow a w tnoss lobe examine it on 
b naif of tbe prostent ion after tie prison r bat ma 1c 
bia def nee a bm 11 e w tn is n not one to roatrad rt 
any new case sit np by tbe prisoner Qm» r 
Chotei Lab 3HW 271 

QCIKX r SoAMSlSl OBI BOLDAS 

[13 W IE. Cr , 30 
Where ton r tb prison r bad f 11 notice of tbe 
evidence wb eh was to be p n ly aacb w tnesi and 
tnao bu d f nee in alln on to the cv dance <f the 
* tn aa tLe U gl Co rt ref a d to nt at de tbe 
convict oo bn eg r e ard to a. 430 of tbe Code of 
Criminal livcidrre QcBEV r s baM hitBOBB 
Boidas 13WIE,Cr,Sa 

75 Cnaiiaaf Trace 

dart Cade i*6f a S~2— Retail ug atleeel far 
proud oa — led r • 3 2 of the Code of Crim oal 
Procedure an scented should be call d upon to enter 
upon bia defence and to prod nee b I evidence when 
tbe case for tbe prosecution baa bten brought to a 
tkee Where tb rif rc one witness for the prose- 
cution waa rivalled after the prisoner bad made b a 
dtf nee, and the prisoner had no oppirtun ty cl 
calling ev deuce a tb rifcrence to the evidence of 
tlnU w tncaa, the H gh Court quashed tbe convict on 
and ordered a new tnal Qcim r Aesasootian 

[13 W B. Cr,15 
70 — — Witnesses for defence- 

s'''’* ual Traced,,, Cade lt61 , 3 2 — Tutu of 
C **7 a * <° «*»«•«• for deface —Coder i3'2 
of the Cede of Crur, n*l Procedure tbe accused 
should be salted, at the end of tbe case for tho 
prosecution to produce lua evidence and it la at that 
W* aat J °f the Court of 6 css ion to asc rtain 
wbo tbe w turue* are whom the prisoner desires to 
examine in his defence. Quits r Mooses 

P2 W E., Cr, 22 


WITNESB — CBIMINAL OASES 

6. EXAMINATION 01 W1TN Ea^ls— eoahaar A 
apjlej, and not m 26-, tbe Mag straw wtt mt 
obi gnl to call on tbe accused In produce b a vr tuc*>* 
but hi? wa* bound to bear l tun if they attended 
voluntarily aa by a. 2UJ, read <• lb a. 2G-, they w«« 
inppoecd to do. Is jlz Bdisa Hot 

[TB.LB, 568 note 

8 C Urusna Eor r Dnc/irs Ror 

(10 W. K„Cr.,38 
79 — Oil gal ion <•/ 

Mag ilrate to hear a farms— Cri«*i»a< Iroecaere 
Lade ISC I, t 2C6 — is 2CC of the Cole of Cr uuail 
1 rociilnrp oely rtquired the Mag j rote lobrar eucn 
» itn sh a aa the accused stall produce ia tu 1 cn JJ: 
Axohnoc* . 4 Mad., 4 p-, -a 

Qcxra r 

80- 


77 - 




, v-e —The Court quart, d the 

raUuce which was passed upon a prisoner »ho bad 
“ y W tnM * 10 aJ1 * although 

S’* ^ °tbtia who hid 

been f0 asked, Ehbqwab t Doiai Go?e 

78 / POW Ik, Cr , 7 

“■ sfv S S’ 


eoartr'itu— Ovwisaf Traced art Code (Ac l Al ' 

t f 1S6IJ t 2o8 - Conviction set aside ou lie £**““ 
of tbe Magistral* a imgnUnty in rtfusi-g in a trus 
before bun under Cb. XV of ihe Cria m»l 1 roC£ “V* 
Code to allow tbe esaminatian of a 

tad been ten hrtdou betalf of tbe accuacd- 

V MAlima CHAKIiBA CUBcKtBSr'TTT - 

[4B E.B, Ap.,77. 13 W It, Cr , Tl 

8L — — Cnnieil Tndf 

dure Cede 0&S2J *, 210 aud 212-^1 a‘t cate 
- Ec feuce re, creed— Parer of Mag tf «•* 

<*« aciCaei res earned for Ike dejeurt —The 
an accused person committed to a Court of y 

a Magutrate baa rutr td las dc' nee »•“ F r *^ 
dude tbe Magutrate flora aetteg nniht *- -■*- 
of tbe Code of Cnminal Procedure, and 
any witn sses named by tbe accused as * 
whom be Intended to call in tbe bets on» Court, 
mi auttxb or Tn* rETtnos or bro“*'', L ' c ! en 
[I. Ii. B-, 18 Alb, 3b y 

82. Cr<««ii*if Fraef 

dure Cade (1SS3J It 20 2 ami uJO—Sunmout cdtf- 
—.Where a Magistrate before whom a complaint was 
made held an inquiry under a. £0* of the Cnm^ 
Proccdor* Lode for the purpose, of nscertmainfc 
truth or falsehood of tbe complaint before ‘“’“b 
process, and aftir Loldini, such Inquiry »u® ,s “ » 
the accused examined witness « on lei h swt*. , 
after a short adjournment, e Jammed a uitnrt* . 
by himself aud found tie accused gn tty nuder s “ 
of the renal Coie,-Held that 

strictly within Ins r c bts nuder s. CIO of the 

Procedure Code in receiving fro* 

evidence on both eidi* had been tsl 

adjourned for judgment, inasmuch a» the 

still a pending case whsn such evidence ■** . 

Ik tub katteb or Aka*ci Cncww a g7 

Disc Mtou LL.It.24 Calm. »* 

83. __7F»*«« «£T 

rx«is. an I sow— Tkrtale Mg of vttate**} If y^tea 
It U illegal on tho part of a Orart 
witnesses with the penalues el u 
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■WITN.ESS — CRIMINAL [CASES 
— continued. 

5. EXAMINATION OF WITNESSES — continued. 
they are evidently giving wilfully false evidence 
or persistently refusing to give evidence of facts 
which must be within their knowledge. Queen- 
Ehpeess r. Haugobind Singh 

[L L. R., 14 All., 242 

34 .. Recording evidence of wit- 

ness — Obligation to record evidince of witnesses. 
— If a person is before the Court as a witness, 
his evidence must be recorded as the law directs: if 
he is not a witness, and is not examined as such, the 
Judge has uo right to allude to his having made auy 
statement. Queen v. PaooiCHAND alias Pno- 
eeeh Aura . . . . 8 TV. R., Cr., 11 

85. Rote of deposi- 

tion — Criminal Procedure Code, 1861, s. 195 . — A 
separate a note of each witness’s deposition was 
required to bo taken by s. 195 of the Code of 
Criminal Procedure, 1861, which was not satisfied by 
a statement that a witness “ deposes as last witness. ” 
Reg. c. liriiA taead S triune . . 1 Bom., 91 

*» 

80. — — Mode of examination— 

Examination in absence of accused. —It is illegal to 
examine the witnesses for the defeueo aud to pass 
sentence in the abseuca of the accused. Binoom.it 
c. Amaho Koeita . . 1B.L.R, S. M.,8 

Queen f. Raxinath . f . 7 W. R., Cr., 45 

87. Examination in 

-absence of accused. — Where witnesses are not exam- 
ined iu the presence of the accused, the conviction 
will bo quashed. Queen v. Laiia Chowdet 

[2 N. TV,, 49 

Queen c. Raxinath . . 7|TV. It, Cr., 45 

Anonfhous . . .3 Mad., Ap.,[34 

Queen v. Rajcoomae Singh 8 TV. R., Cr., 17 
Queen v. Raxedhun Singh . 11 TV. R., Cr., 22 
Queen v. Rah Dass Boistub 

[11 W. R„ Cr., 35 
Queen v. Ruesick Doss . 24 TV. R., Cr., 76 
AM Meah v. Magistbate op Chittagong 

[25 TV. R., Cr., 14 

88. Evidence not 

taken in presence of accused — Criminal Procedure 
Code, 1S61 , i. 191. — When the accused has been 
arrested, the evidence of a witness for the prosecu- 
tion ought, under s. 194 of the Code of Criminal 
Procedure, to be taken iu tho preseuce of the 
accused. Quekn c. Hossain Ail Cuownnity 

. [8 TV. R., Cr., 74 

89. Criminal Proce- 

dure Code,lS72, s. 327 — Evidence taken in absence 
of accused. — Under s. -327, Criminal Procedure Code, 
1872, tho witnesses for tho prosecution should bo 
examined iu the presence of the accused when 
practicable, notwithstanding that their statements 
have been previously recorded iu his absence. Queen 
t?. Booha Chowkbepab . 22 TV. R., Cr., 33 


WITNESS— CRIMINAL CASES 

— continued. 

3. EXAMINATION OF WITNESSES — continued. 

90. Evidence taken 

in absence of accused — Warrant cases . — It is not 
irregular iu a warrant ease for a Deputy Magistrate 
to take the ovideneo of the complainant and certain 
witnesses on behelf of the prosecution in the absence 
of the accused. All that the accused has a right to 
expect after the charge has been framed is that the 
complainant and wituesses who had been examined 
in his presence before the charge was framed should 
be recalled for the purposes of cross-examination. 
Queen e. Kassy Sing h. Queen o. Uulxoree 
Singh . . . .21 TV. R., Cr., 01 

91 Depositions taken 

t'» absence of accused — Criminal Procedure Cade, 
1S72, s. 327. — S. 327 of tho Criminal Procedure 
Code, 1S72, which permitted the depositions of a 
witness to be taken in the absence of an accused 
person who had absconded, did not apply to a deposi- 
tion taken before that Code was passed. Where 
s. 327 did apply, it was necessary to show that when 
the former deposition was taken the accused had 
absconded, aud after due pursuit could not be 
arrested. Queen v. Btwabee Dhabkb 

[21 TV. K„ Cr., 12 

92. — Duty of commit- 

ting Magistrate — Examination on oath ir. absence 
of accused —Statements of witnesses. — The Magis- 
trate to whom a complaint was made examined 
certain persons on oath in the absence of the 
accused, merely for the purpose of ascertaining 
whether there was any, aud what, case against the 
prisoners ; and he did not take down in writing the 
statements of the persons so examined. Reid that 
the Magistrate was wrong in examining the wit- 
nesses on oath in tho absence of the accused, or for 
the purpose of finding out whether there' wa3 a case; 
but that, having done so, he was not bound to 
take down their statements iu writing. In the 
X tATTEE OF TUB PETITION OF ASGUIi HOSSEIN. 
EmPBESS r. ASGUB HOSSEIN 

[I. L. R., 6 Calc., 774 

S. C.’In be Asgue Hossein . 8C.L. R., 124 

93. Examination of, 

in absence of accused — Criminal Procedure Code, 
1872, s. 327 — Power to quash commitment . — An 
accused who was charged with murder not being 
found, the witnesses were examiued uuder s. 327 
of Act X of 1872 in his absence. The accused was 
subsequently arrested and committed on the strength 
of the evidence taken in his absence. Before the 
Sessions Court ho pleaded not guilty. Reid that 
the prisoner having been put upon his trial and hav- 
ing pleaded, the commitment could not' be quashed. 
Reid further that if, iu tho course of a trial, the 
Sessions Judge should be of opinion that the prosecu- 
tion has not laid a proper basis for the reception of 
evidence in the absence of the accused, his proper 
course is to adjourn tho trial under s, 264 of the 
Criminal Procedure Code, and then uuder s. 351 , 
summon such witnesses as he may deem material. 
Semite — The mere absence of questions iu thoTecord 
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WITNESS- CBI3IINAI. CASES 
— coat 3 

6. EVAMlbATION OP 1UT\E,&£*-**. aserf 
of * T isotnr’* daymen iltxii txt mirr it nad 

X&15 - bill E 5 iGXJXXC:* 

i.13 C B. B„ 120 


Ittoi *<r itpo 


In terry etnosa trial comilUr 
iw til Ik h Ufi« Cut lit 




a the > 


mCnj r V fa ‘* » « c( Ij t» and tb* 

* to _*• n»4 no x -a iinun d better To r «<) to 
a » t m tui d pc ion oa a torn r t ul c m t an 
claim .it cn cf the «rto u in the pwin 0 f th, 
Kxutd. Qtrztxr Kiwn W IL. 1&34, C'r^ 1 
QriE* r ArriicBMt k W R_ 1864 Cr„ 13 
Qru* f Emi Esau 

pv IL, 1864, Cr, S3 
Qric* r. K* Icxdib Dots 3 Jf W., 100 
5 1 *uo Qnxs r Jones Ba -ac» 

[22 W It, Cr„ 38 


8S. 


FiaJ aj Jrpo t.. 

' '« mto.— 1b« 


B gb Coart rtfswd 0 m-tr* re whro the rndeneecf 
*Uo»k-» 5 cn «i a p-erio-, tna <uniJ o nui 
* TOe **’' !c0 ‘ ^ “ tl« «pm» mul cf 
2* ‘'the .u .*«U,r*eLmu*d 

* **«*“«» , K.BO., ACOBI 

K ““ 13 W B„Cr 40 

o/'Sj.Vk./’s; 

utSai 

wteeiL'^SS^ A Ja^eu Uxmd to prt to t£ 
a ^ l” 10 " 1 ‘o faiWict It thur 

B7 -m- ^ 7 All, 662 

evidence— t, , .S?**** bears*, 

tmo lo tb* lo^Wicrt th^\L” l '* eqoeE . t ,lLorU * 
to a 7 tb« £4? * ,lW * 

Qrsts r Kai* Cbcbx Oaswar 

os. . j. , ■•. A P w a, cr^a 

Witness Grew '/W,'^ n - S “ecior, of 
/rert •*.*,, „ ‘to « 


WITNESS-CBIMINAL GABES 


- J1XAAI NATION OP H ITMu..sEi— «af **rf 
* 5 * » — E*r 1 Jttp J Tbc jrroiEili -Ejen sbei tn* 
o?I'» t« puty u pcnniUed la bifort xnl sed 
torxfr<«blbf n. tnoryof a «rtoir»» srttbm utl (1) 
lOKfurr tbf fall lx tar* t (I tie itoui nn. resist 
Si to tb« »Eo.« of tbc fscU j ( ) t» chttV the «** f 
izarroper lomtactti (m) to rotspan La oral tuSJ 
B»tij ■% Ul Id* nr o.a t^tUn lL Ttr TllLH, ].— 
Tbt eppa t< jaA, hu * jl ht to Uch at any puli' 
ealar wnt r^c Ufcre r at tl»* nsotottit shea lie 
* *n •• av» tt to relrnb Li* nu-iaory n onl T t* 
aiaatr a jartlcnUr (jiuit*n Int if L« hrfi crgW-i 
to tirroMh t rvht, Le nonet ecu- — aa f U rrtaia tla 
n^Lt LLjreegLoct tLe abiJe of tbc ioWjo St <sua- 
n ca c( the w taro, lx xnt mnis or IS* 
minor 09 Jxcxxoa Uamox Exisiu c Jxc»- 
200 XLnrrcx I. l. Ji, 8 Calc-, 738 

S C. Jn-i»oo Manxes r Esmti 

[12 C. I» R*333 

Ofl — — Jltuera aiam 

mojt If p I e* cjpcrr — Cna aal rrottiarr Coir 
V> 2 t }13 —la gin-.g cvilfnce a pi cre£f<rn** 
r»fr<»b Lu oniLcrj be r*ferra„ to'direcut-U U 
vbitb b* baa. coder «. 1H> cf Art X of IST2. 
ntlnetd into vriLsg c u cmaiU of [inai exasueot 
bj ban done* aa lav but th* iLjcwaiaa 

UiimnUr* mimX he tuol u en»mcf, and a Judge 
ilnraU sot resd «wb docnarot* to • jary mcrut? M 
joint out duenjaorus Utvcen th* endow* »“>d 
jrtnoac itaUmintt of tbc ■ tmioit Eo»arJI 
txsiir Exrsus 

[I. U Bh, 8 Calc., 455 11C.L-H, Md 

lOCL J/*«K>rvef.» 

•ode if poJ rt t*ictr — Cnm aal JYoeiia * Cot* 
(AH Xr/ Jj> 2 } ««. til a mJ J'V.— X pTUCOtr <« 
b • trial U sot ret tied to incut that S mnsarsnAma 
node by a jxuice wteer nndcr Lnpro jioa* of i-l^* 
of the Oxle of Criminal Troccdarr abaH. a the cccrc* 
of the «am_»tiaQ of inch odircr b« nfirred to by 
the lauer far the }‘-arjc« of rtfn>bn. a t i «a£W*y 
Jy T Uttawuiaad Kapar&aaS, 11 J«at 1^' 
daUognubrd. lx tb* ciarrtB or TKI rntrxox c r 
Kau Cbcbx Cxrsau. Exrscca r Kxli Cssx* 
Chcsisi LLB.8 Cain, 15* 


S.C lx tdx uno or Kail Cbcbx CnrsaM 
pO C I* lb, ol 

10L Mai cal eirtrr* 

Indtae* e / — Erptrlr — Exam aal to a «/ rwdtrrt 
rrlaraa inn ud Irfora Majt.trati — Cnm «' 
Eroetd ■ * C*dr J5 2 a. fft , — The ciluns of » 
nxdieal man who ha* xixu and bai man* » S** 1 
raort.m examination of tb* corpse of the 5*°®“ 
tosebicg whose death tb* inquiry 15. U almi»ble, 
tntly to jro*« the -tat ore tf isjon • TLxh o* 
oUerrcd and teeomllr a* nidesee of tb * epsxsaH 
aa eaptrt a* to the manner 1 * which thoee Isjmiix 
*er« indicted, and aa to tb* cacie of ocaih- , -A 
medical man who baa cot i«si tb* rcrp*e * 
pcdioa to gir* miner of bn cptaioa u »a esj* 3 " 
Tb* proper mode of rtiatu each tndcoce e> P" 

to the w teeaa hjjdhrttcahy the fan* wb^ ", 

*T dtne* of tie other witnesata ».Sntij>U to prove, an- 1 
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CASES 


VT I TEE S S — C B IM1 IE AL 

—continued. . , 

5. examination OF WITNESSES— 
to ask tho witness’s opinion on those 

of Act X o£ 1S72 ^ Juing^nd examining 

Judge at a Session, trulfom cam S before 

the medical witne-s who had we? the depo- 

the Magistrate, and in ev®ry c- ent ; a Uy deficient 
sition taken by the Ma^tratc is c^ei am y ^ 
or requires further ^^^o'^^ions Judge. A 

oe called and examined by the -c^io Ms 

medical man in gi' m 3 , , v i,; c h he has made 

memory by referring to a r 1 report itself 

of his postmortem examination, lmt the rep can be 

cannot be treated “,££bs. 

taken U®*«~ : 11 C. E. B-, 569 

f n f t ht d =-4 s * in 

Judge should put a few qu risoucr ’s statement 

to see if there . s any nith in tWpm r 1>ntvrA 
or any part of it. Queen • ^ ^ -g^ Cr „ 9 


(V) Exa min ATiON bx ConiiT. 

- Examination of witness by 
CourJ in 


103. — o/ Cou ^ ,•» 

Judge — Evidence Act, s. 73S a Sess ions 

examination-in-chief of the 

Court, the Judge, on the e finished, ques- 

witucsses for the P ro f s 'l idcra bla length upon the 
tioned tho witnesses at hnown that the cross- 

points to which ho mu , properly he directed, 

examination would certa n y wa9 irregular 

Held that such a course of pr i « the h vi- 
and opposed to the P^u.on^of^. ^ tQ 

dpuco Act. It 18 not tli P B ] ea aers ou either 
examine the witnesses, un material question or 

side have omitted to put some “atam 9 rule , 
questions ; and the Court dealt with 

S&MTuSSiiKS so., n» 

«• Xu B., 6 Calc., 279 : 7 C. L. B., 335 

(c) CEOSS-BXAXINATION. 

in4 . Duty of Court as to allow- 

^oTnirmtion- Cross-examination oj 
ine crOS tr«^?-The Judge ought, if re- 
taiinesses by accuse • opportunity of cross- 

quested, to aUoW 

examining all wi committing Magis- 

taken for the pro. ^ ““ d wit g by tho 
trate, hut whose ciidence m ^ do SQ ; 3> 

prosecutor at the tna. ltvo. r. Fatechand 

however, not an error m law. > Cr>> 8 g 

VastaC HAND Right of accused 

' ^oross-ex^ 

fore commU>nenl-Cnu>'na x o/ 18S2) , 

'I'sTll ssl X 257, a,:d J 2S3.-^ accused person has 


■WITEESS-CBIHIEAL CASES 

— continued. 

5. EXAMINATION OF WITNESSES continued. 
the right to cross-examino the witnesses for the 
prosecution after their examination at the judicial 
inquiry before the Magistrate previous to commit- 
ment. The fact that the Criminal Procedure Code 

of 1872 contained an express provision to that^effec^ 

which was omitted m tho Code of 18S-, to etner 
with tho provision of- ss. 210 and -oG of the Litter 
Code must not be taken to show an intention on 
the part of tho Legislature to deprive an accusal 
of tbit ri-ht. The express provision in the Code 
of 1872 was probably thought by the Legislature, 
when ‘ framing the Code.of 1882, as being redum 
dant, seeing that the Evidence Act of IS/-, union 
was passed at the same time as the Criminal Pro- 
cidure Coao of 1S72, made sufficient provision on 
the subject. S. 256, moreover, does not prohibit 
cross-examination before a charge is framed, it 
permits a further cross-examination expressly directed 

to the case found and embodied in the charge, and 
would amble au accused person, i he tos reserved 
his cross-examination, to exercise his right at that 
time, subject to a discretion given to tho Magistrate 
bv s 257. Where depositions of witnesses for the 
prosecution before the Magistrate previous to com- 
mitment were taken without any cross-examination 
bv the accused beius allowed, it was held that su 
^positions were improperly treated as evffieuce 
in the Sessions Court, as they had not been duly 
taken” in tho presence of the accused wdhm the 
o( .. % of 0» Mo 

r. Sagab Samba Sajao I. L. B., AI Gate., oaa 
106. 


further cross- 


•inn _ TUltrtt/ w wwu- 

examination by accused-Criminal procedure 

!f,' t coo ss .2o6, 257.— D was put upon his trial for 
having caused grievous hurt to H. The Magistrate, 
after hearing the evidence forthe provocation framed 
a charge under s. 325 of the Penal Code, and on the 
Gth Juno 18S6 refused an application by the accused 
to re-summon the prosecution witnesses for further 
cross-examination. On 19th June, on the application 
of the accused citing some of those ultnesscs 
own witnesses, the Magistrate summoned them, but 
ou tbe 29th, when the witnesses so summoned appeared, 
he refused to allow the accused to cross-examine 
them and, upon tho accused declining to examine 
them as his witnesses, convicted lnm ou tho evidence 
on the record. Held that the Court was wrong in 
refusing permission to the accused to cross-examine 
the witnesses present in Court ou -,9th June. J 1 
further that the accused was uot depmed of the 
right which he had by law of cross-examining the 
witnesses for tho prosecution uuder s. of tilt 
Criminal Procedure Code, although they were sum- 
moned as his witnesses. Held also that the applica- 
tion of the Gth June being under s. -o/, ami not 
under s. 256. tho order of the Deputy Magistrate of 
that date was wrong. Mowla Bux 
SPTOXLA SAESAB . • • XC.W.JN.,ltf 

107> _! Hi glit to eross-exainme— 

THaht of accused to cross-examine witnesses'. Ihe 
ri-ht of an aceusod party to cross-examine w ituts,es 
is limited to a right to cross-examine the wituea.es 
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WITNESS— CHIMIN AL CASES 
— *«•<**•*! 

5> EX VMINATION 01 WIT3E>Sb5-e*af«»**f. 
Jot Ih* fiaetratlon <»1 <1 U II be «Ub<» 

to **»T L.ni».lf of HUIK. -birh U» 1*10 fitfo c» 
whukcXQ I* jinn by a .eta rolled foe intlt 

of l lie partus arcceea be out coll I > uii ewa 
-Vtn m CJccT-e ‘•r**oorcnc*t *» Pin, 

(13 W mCr,70 
toa. — re./*-** a -*, 

4. 165 If ilMii ool.’tj l , r.w C -mrt U t«ruci 
*amnion*d go kUU of tS* pro-ratioa and ttt 
e»n«i. bkW to be J in tic L. * f r ctwiwi 
■‘•tnj in Order that lb* delViici- ira* b-«i r the < j 
loot* of iimwtiftlMrvU and«/oW r» if reel, 
a » InrM l» oU and luamJ I j »b* Coart anJrr 
*- ICSr.f tlr liiJiWT A » tbe |nKc>r <U*-U I* 
bleu l J tofro*».<latI.luf 1‘vmiir Gun foe* 
HI# TilCkHPA# 

rX I*. I!-, 5 C*a c, 614 SC LH 364 

If Cart— Trains*; mlinin t , Jmnwu 
tiwt-Cnm ml l rot t dirt t t-dt f Aft I f ISVlj 
i MO — la a tr-al l far* tl* s <MUB( Gait the 
ptr-e rollon i rot lc* rj to trader foe en.e-ri.n, _» 
tun #fl » to •*».» rolled U fort tie r. ta Uc. Mir e- 
tf»le Tie C -urt .boob! not rail * - tc ** rn -tom 

eriinee it mold not pot imp!, t r< liar re Qan 
FMIAUIr hiunot **f> Hi* 

(L 1» IX, 14 Cilc, 245 

, t U0 , , ,, CniMM.,,* 

I a« o/ «r lint etlltd It lit Cearl frj,„ 
Jr< <7 ef I‘"3y < 165— <Vi« Pratrd.,. 

Code fiSW, e M>~Wb«re l, th. ^ rf l 
••nautal pre* «Tia„ a Ml, u. rat* buredf *attn*eed 

\ .Tr * .mV'I-v*’ 1 l,T aairr »■ >« u* 

Lt ideate Art. hat nfa.d to alio- tb. attorn*, .ho 
appeand or Si* rtm-ikitaot to noKuaor the 
‘ If* d tlat Ur Xlai.tra-* *u i, 

tot #To- 0 * the e*KB|Iaioaat t aUornrj to cna> 

tin .‘.V * UrU I* tfa * U *“«"■»« *<1 f/efd 
al» tUt tiff re it Dating la a 1C- 4 1«m-g cr d«- 

iKimTasssii!.?* c ” a 

tX X. II, 24 Calc, 2S3 

JM. Hotti'r — faee* 

,W ~ Ttc “•« f»rt that U a 

a* 3}“ jjjsrs.'r, 

Wmearily nal* him lo.Hl* The . r 4 

*tb.r — 'iftttcrr* l^'ieved gtilnie infporuj {. 

112 . — \ 

— A a to mae-ciamiLa w 


l 15 W B,Cr,S4 


WlTNEaa-CaUISAli CASES 

5. EXAEIMnO.N OF TVink.'SLs-pra 4 .«*f 

113 — In/rMt l«d 

(Uf/t^SJ.4 Si-irtU tt*a »/». e> rret.eae 
iltlrm till rrdrttd /j mrttnf — Tt* raxpaiAadl 
J-lnJ r -aa toll lol>* at LWrty !>*'«* Urr Iaj ty 
If a.Uhrate to croa*-tiaeasc lie *l*JV»e.e for tio 
difeort m (..loti mprrtm; — li <b Jl.) bad male 
elates*'- he kff'ore He Jiial Xl.^U^.te, ami 1* 
m,.bl do eo ai rtraru prc»»s» »ulr»eu e -Jtta 
-rre rtdured la -I Jiv t , - tle«t el*-b;Ue»rdi?j, 
S 3A Art II of J’-AC. nii».wi Trimu Uta 
TtmuRui , 15 W XL, Cr- S3 

114 — — — -- Zradear* Jr4 

1655 I 23 — Crwr-e/e»iaol >■ <■« /rre t «• »'«fr» 

■Made rtia rd ft rnf mf — A nitrite, -bn ■audit 
eiaauraUxt-lo^Ucf Uf r* tie Cccrt of a ff»ai», 
iioalJ ut bale be aUrelM* wtiitol to Ui drjeab 
Ian Ufora tbo Ui^elnit, lie ioi.lt, /o-*r aA 
Att 11 of 1S-5, li tTT»Mi.aaiia*d u to trrnoc* 
aaa-arcU Rale Ij biat la -ntitf, -ins be 
atUatjoD toi.lt I* «lr»— a to lie parte of t.c ftrtair 
enujf -birti —ire to la u*d far lb* porfuat ff 
rvttra-irtiBj boa. Qln* r bewciriria -i»oA* 
113 W 1L, Cr, 13 

115.* Pr » e » * »f < »» 

mxturu ena a tJ UJtrt lie J/tfitlra e lit f.l 
etllid .a <1* Ct erf </ il ifaet* ro/ *7 fy 

tit dt'ttrt — Croti turn aifivt 1/ JtjttdnJ 
cc-aer.’.— Where tb* jruirclra der'iaM lo rail fc» 

I tie Court of ■v»a*» a - it&ree for li» Cr«*« *b» bad 
t**a riasaard In tie Ua^tAnOe'e Cocrt. *ed 
-aitorae «ae Uimm{<a ] u»J ia tb* a bet 'J 
ce—tarl foe ti* *1* f.o**, it »il le J tbel toaiael t* 
tie A-Tea** *aa act .atitUd to evtaamro be 
MamuieUr# of tbc — tlo<ae t y ifa .Uotiaj ba a! 10 
-Let b* bad dr nerd in tbe Mi.il.-ii* I ft«f 
Qaratiooi aa to bie [sttmi drfOdUu air* nadir 
lie curoititaarte taJjr addt,,ieby -ay of**"*” 

! ruBueatioci, -iJi ti* jvrajean ci tie Coortrlf ^ 
-itniaa ;ro»<4 1 - rr .acU a loKor r-uia QtM* 
l»nuir Z*wia ltriu X la R- 30 All* 155 

J 110. Right of wltoee* on croe»- 

i examtaalloa— ffiyld to -jitt f> tttitmttlt —A 

j -i toil ioc gbt to be all*— til oo ertne-oasn-Atioo W 
I jnaufy or rorrrrt any tukanl -1-h be baJ mad* 
la b,* Wiamatlun-lxkKt, Qtua * TrUJ D> 
**EH . 18 W, lu Cr, 61 

U7 Right to refill vritcetwrt 

for crcsa-eiaralnaUon— Cnue-era—iaaf «* o' 

if tmJrd — IPifarun for Jtfttet—Xtcord V 
ntdrmtt — TLr tlarre barimg Um nal ti tb* 
•ccutd perron, b* etatrd lu drf.B.'C to th* Wrt 
Epca -hub tie JIe*,irtret*, lie - tnreer* ftr tb* 
(MinUn Iruj la aUtmlaarr ta^d itpoo “J 

arcoaed to tnwffiuoiM lin. Tie aceoetd rtfo«d 
to Jo to u Jilt bad msAtd tie - iatti't for ti* 
itieuet -bo — tr* tet is alt*DoOB«. Tie Sfa^af»* a 
lien Ut— tar pj tbe -itmwa for the jrr-fc’«Ct*» •** 
adjosmid tie trial forth* prolortoea of tb* -its*«** 
foe a * dtf tee. mu t> r Srexxii. J, tl-.at tie 
acrrurJ -aa not mulled to bare tb* w Inowe b> “* 
ia ord t that tbry w 
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W ITKESS-CEIMIS AL CASES ] 

rT^SSvTIOX OF WITNESSES continued* ! 

tXAi . ‘ tlie accuSL <l on the date fixed for , 
cr05S.«atnincdbj the hmc for the defence. ; 

tlie exammatien « ^ Haglitrate wa8 

Held also per Qral and documentary ; 

omyowend to ,, TeC °;i*, cs for the defeuce had been j 
evidence after the «itnMsCslor t S ahai 

examined. T0ai*M» « * IsdI ^l. b ., 2 AIL, 253 


witttess-cbisiinal cases 

— continued. 

5 EXAMINATION OF "WITNESSES continued. 

Warrant cases 

122 


1 . 23 ‘ TZT^^re~C^deTlS72, Ch. XVII. 

— Cm m ‘“ , n£w " nt cases the accused may, after 
it t " up and the witnesses for the 
the charge is ura r , , .n aud cross-examine 

defence have been «"J c utiou ibwrH Vbn- 
the witnesses for the P»s R a Mud., 130 

katya r. Queen • ’ 


, 1Q . Cross-examination, after 

As d f po,l«on»-/r S .l.;;'J 2 '» g«“”; 
iion— Criminal Procedure 1 > attorney who 

atrial before a Sessions Court, JUe ^ Cou / t that, 
appeared for tho ?" s0 “ cr t ^ e, ^ e positions of witnesses 
to expedite tlui tml, ctr an P ^ ^utrnte, 
for the prosecution, taUu ■ Aonld 1)e allowed to 
should he read. "“fJ^Vlbcreupon : to this course 

cross-examme the witucs- I fc couscu ted. 

the Government Prosecutor and the Lou ^ ^ tlmtl 

m Id that this F^^dur^ancd ^ fR .'J ure of justice, 
luiLbtnucb as it bi\d not Stiiiiiv t*. OrEEV* 

“w trial Should not he grant Sum ^ ^ QQ 

EsiruEsa 


Hight of ac- 

12 ?' ‘ „ ~ w i(ness - Criminal Procedure 

r S f 1S72 e 2IS.-An accused person had, trader 
Code, , R7 o the richt to recall and cro^- 

»• 21S oI ifa U,lscsforthe prosecution at any time 
examine the witne , ]is defence and before his 
while he was engaged on ““ “““ lndedfrom assert- 
trial was concluded. He u w: o£ hu Paving 

ing and exercising before hiMvas put on his defence, 
cnss-examuicdtEcm before he ^ ^ esprC3SC d 

^^rriotat rs 

SSStoStai Court require to he 

re-summoned. Qaxs v. Laix *-*™ q ^ ^ 270 


Pross-examination of wit- 

ne^’aftor bis 

^vsxrrxsriX «- »-«s.w 



— Criminal Pro - 


itself ha3 exauriiied, the wit- 
intended to dmc t circumstances touch- 

ness’s statements of ! fact, or ’ ^ B(#Dt t0 impair 

iiig his credibility. *> Z ?„ uc d) to get rid of the 
Ills credit “ “^“r. just as much ns one 

effect of each and f ^“consistency or contradiction, 

“SS’i S b” a 


oriHG'* 1 * 1 ' 

, iQ 70 ? ois — Recall of witnesses for 
cedure Code, IS v-, . ^ o£ the Code o£ Criminal 
p ro4«caf.o»--Gna« ^ ^ competeDt to refuse to 
Procedure, a » S £or £ be prosecution to be cross- 
recall ‘l» e a Ccns cd, and it is not necessary for 

examined by t jj a t he lias reasonable grounds 

the accused to si o v Amibcddin Fakeer 

for his application. Queen * ^ ^ 29 


Cross-exa mina- 


Muxuxdji 


II Bom., 166 


-Recalling witnesses for 

120. f^ntfusal {o recall . ciluess.- 

orosa- examination -A -i med and the defendant 

When the charge Lad bee un der s. 21Sof the 

...a di fence, be bail a r^u , fl Brosc- 


When the charge under s. 21 £ 

put on his ai fence, he had a r. = . hav0 tUo presc- 

Criminal Procedure .f toe the purpose of cross- 
cutor*s wituesbcs xecalle \\ tbe witnesses for 

examination^ ^bc c ^ 1 different from tbe request 

tbe prosecution was \e y e »,mmnn a witness 

1 <1 


t be prosccnuon was to sum mon aptness 

mad0 by tho accuse I is _ 3 _ ^ 

under s. • C-, ^ T Beii] 


unuer s. • ~ 

tiie eetixion or BETMOS. 


__ IUE MATTER OF 
Beiueios r. Queen 
t 19 W. B., Cr„ 53 

Criminal Pro- 


— 

121- — , — WTTT 0^2 — A Magistrate could not 
cedure Cede, lS61,*.~°r ^bc allowed to be cross- 
refuse to allow witness ; ou3 to the preparation 

examined by tbei d cross-examined after 

of a charge to he rwaU hi3 de f e „ ce , under 

the accused had ,.f £ Criminal Procedure, treating 

matter or Thakcor Dtax. en ^ B., Cr., 51 

MATTER of tbe FET 1 TI 0 N OF NOETN 


IN TUB 


Chand Baneejee 


25 VT. B, Cr., 32 


ti^Eecalting f^^fjrim&Tre^re 

s. 257 of the Cn “X ml X c b w ould eiablo the ac- 
right of crcs f, cX ;'“' 1 ‘ s . exa uiine the witnesses for the 
cused to recall am completely and fully they 

prosecution, no matter limv Mmpmtc wit . 

have already been cross fiillv cross-examined 

nesses for the .P^cutior ^ were f c J 3ed , a nd after an 
and a charge framed t b e , vUnC3SCS for the defence 

adjournment for tenoaj £ od aud 0 u the day 

were examined and emss examm a, ^ appU . 

on which the 3"dgm t( Codc 0 f Criminal Procedure 

cation " nders -7 5 l i £ o£ tbe accused, ashing that pro- 
was made on behalf of for the prosecution 

cess should ssue for ^"^^s-examined.-BW? 
t° bo recalled and I f “ q£ op ; uiou that the appli- 
that, ii the Mag t , Je j n t en tion and for the pur- 
cation was made "it defeating the ends of 

Pose of vexation *&£«*«**£ ‘application. It 

justice, he was right^o tMnk3 f U bn S el£ aggrieved to 

lies upon the par y . £ ve been m some waj 

show that the ends of justice nave tQ rccall 

frustrated in c £ “? ^ ccessar y to bo very careful that 
the "dnesses. It uot be prejudiced ; butit 
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WITNESS— CSIUIKAXi CASES 

—continued 

5 EXAMINATION OP WITNtsSEs-«^i» 

* „ht of l K b n> □ purpose of those proof ylin 0 e <uj j 
ro ing oicr utl -ut 01 o matter if tncr« for -a. > 
SA'tnSi oa« Qtrxss Kurais* 

[L li. H-, 20 Cala, 4 


120 - 


— Cron 


aetmtei l< 

««» railed ly another co-accmet for defence trim 
tit era e are od tree— hndtnee Ut (1 of 
t 137 — One deemed person nuy cron-fiio me ■ 
witness eelled by ana tor co-accused for tus dsfinci 
voca the cue of the second accused li sdi me ii 
that of the tint. I »u ClUXD Chsttzuei r 
Hvri» "HEiKn I. L. It., 21 Calc., 401 


137 - 


- Crete- 


>■ of proeeeat.oa trifaere.i before charge — 1. «lt 
of actniel to late proetevt r» * latent neat' ' 
after el arte dram ap for parp ett f ,r. 
exam maltoa—V erret on of Vane Irate fra 
Proctdnrt Code f Ut V of ISOS j ee Art US 
257—2* «a» Code (Act XlPn/lseoj e 342 -After 
» cW* l*** keen drawn op, the accused u eat tied to 
have the witnesses for the prosecution recall d for the 
purpose, of crom exam nation S 0 f the Code of 

Ctim nal Procednr* gives th.Ma istrate and smtioa 
in the matter After a cbar r e Us been drawn up, it 
>t the doty of the Magistrate to r-qo rc the accused 
rt t 1 *u W, f t a W he w ,h * 10 CTO, * - «xatoine, and. if 
so, wh eh of the - itutue* for the preerut ou whose 
evidence has been taken. The fact tliat IhireUa been 
already some cross lum nat on before the charge hae 
b«n drawn up doea pot affect this pri dig, Ills only 
tfV er nf ll ‘ llU mUr r d °P° a b * Aefcneo that 

in .^? P "? ra ‘ e " A”*" * U . * cm “ ra to n lose inch 
^^ C 'i bOQ ’ *” thf cn """ 1 tb »‘ « “ vmde for the 
purpo* of relation or delay or for defeating the end, 
of justice Ziaicna o. hax TiHii 6 

[X. I* R, 27 Calc, 370 

128 . W N ' M8 

w*»u for refnsiD- to re-inZ™, .J °* * ,mEc 
Magistral* exprcii* rZZ“^ thtta nolf **‘b« 

the terms of a, 2u7 at il!r- n *4 0a u miihin 

s* i. o. j™,*, i, 

rr refusing to 


M «-*ng the emla oft B «T,I , ‘T d 

4iti 


”*f*s sot on tbs daTiv Vf prosecution was 

?Bftf*5!i5i , SsSsS 

128 ' 4 C W If, 241 

Pro.ee afro. StgUof— 


WITNESS-CIUMIhAE CASES 

—con! need. 

5 ENAMIEATION OP WITNESS Jg>-e.>afi»««f 
When after the charge was drawn th- aerwed 
claime 1 the ri 0 Lt to hare the medical officer re sum 
ua>j« J for the purpose of ertas extra matura. and the 
Magu-rate refuwd to allrar process ire ptca pitmcnl 
of fee. for h * at ten lance and the Hif.utra.eu> tu. 
exj lanatioo to the Hl,b Court said that lb accused 
had tho OJ p.rtaruty to frou-eino ue the *iK* 
ImmcdiaUl/ after hie fiamma-ian ncluslwaowa* 
eluded but tUt he h.vl dte! neJ toilo u —Cit’d that 
u idir the terms of a 2-b, truniaal i’roc dure Csde. 
the accused was entitled to rlaun this u a matte, of 
right an J that a. 2^7, f nmnr .1 Piorcdare Code <25 tot 
*1 ply to the prceent cue Uwan Ckc*d«« EaCt 
c Jam Kruaa Uan 4&W Kw 351 

130 — _ Cr^tr-exemtlif 

tion ptertene to framing cf charge— into aaJ Pro- 
redart Code 1572 e —An ueroscJ persoa was 
hud to he not deprived of the rl r ht gum him by 
a. 21$ trt A of 1872 to recall and cme-tramioe the 
witncueeafor the pn-eecutioa after the char h e had 
been drawn np a. a-.ut him hr reason of the wltntsic* 
having Urn eivu-eaamuied before the charge *»» 
framed. A Magistrate should not of Ins o wo motion 
d**char-„e the w tacsscs for th# proaeouUou until the 
aecutod person liaa cnrclscd or waived the jnaht of 
crtxia-ciamiaaUoa given lum by the sccltoa. When 
>■ beconua nccenary to adjourn the htanag to* 
Magutrato ahoold in ail case* enquire of the accused 
if he dt.irre to exercise l s right of recalling the 
w tncsM. for the proaecutma or eceucnU totb*u> 
r barge of all or an j cf tbtm. Jf «Le aerosol consents 
to their discharge and thry arc discharged acawd 
mgly he Is cot entitled to have them rc-summoued as 
* matter of right. Where it became necessary to 
adjourn the bearing and the Magistrate d i not fail 
open the accused to exercise his n,ht under the 
section and there was no sufficient proof that the ac- 
cused consented to the discharge of the witnesses lor 
the prosecution, it was held that the accused was 
entitled to hare the witnesses whom he dcniml to 
enm-examuje at the farther b wring re-es'nmooi'd. 
Qn*n—lt the Magistrate before crantui, aa ad- 
journment called upon the accnacd to exercise ms 
rifeht of n-calting the witnessci for the prosecution, 
and the accnsed refuerd to do w at that tune 
whethertbe Magistrate woold thcreapou be at 1"^*^ J 
tod achate the witmases. Qcixw e 
mo . e N w, s-a. 


- £>ylt if “ 


should be allowed at preliminary inquiries before a 
Magistrata to crosa-examiue the witaesrfal 
whether the accused himsdf ahaU he examined l«P* 
the matter of the charge by th. Magistrate « «*• 

enordy to the Uscretion of t he Magistrate end suco 

discretion ahoold tot bo exercised when the 
trate thinks that the evidence for the prosec** -m 
s not disclose any proper subject of trios* 

..ik.J^ Qtrevr 

10W H,Cr,25 
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WITNESS-CB.IMJNAX CASES 

— continued. 

5. EXAMINATION OF WITN ESSES -concluded. 

132. - — — Right of ac- 

cused to recall witnesses for prosecution — Criminal 
1' raced are Code (Act X of 1S72J, ss. 217, 21S.— 
Beading ss. 217 and 21S of tlie Criminal Procedure 
Code together, it appears that, if an accused person 
desires to recall and cross-examine the witnesses for 
the prosecution, tho time at which he should express 
such desire is when the chaige is read over to him 
aud he k called upon to make his defence; and 
although it is in the discretion of the Magistrate to 
recall the witnesses at a subsequent stage of the case, 
the accused has no right to insist upon the witnesses 
being recalled. Fai/, Alt v. Kobomdi 

[X la B„ 7 Calc., 28 ] 

S. C. Is THE MATTES op Faiz Ail ; 

[8C. X.B., 325 

133. 1 Cross-examina- 

tion of witnesses for the prosecution . — As anile, the 
proper and convenient timo for the purpose of cross- 
examination of the witnesses for the prosecution is at 
the commencement of the accused person’s defenco ; 
but it is in the discretion of the Criminal Court to 
allow the accused to recall and cross-examine tho 
witnesses for the prosecution at any period of tho 
defence when the Court may think such a step right 
and proper. Khubbuckdhabeb Singh v. Feb- 
shades Mdndul . . 22 W. B., Cr., 44 

134. Refusal to allow 

accused to recall witnesses for prosecution — Waiter 
of right hg accused.— Where certain accused pci-sons, 
who were convicted of using criminal force, had not 
been allowed to recall and cross-examine the witnesses 
for the prosecution, because the trying officer believed 
that such' witnesses could only be recalled immediately 
after the framing of the charge, — Held that accused 
persons always had a right to recall prosecution 
witnesses, which ceased only when they themselves 
waived it ; that Magistrates could waive all incon- 
venience to witnesses by asking accused persons, on 
the drawing up of charges, whether they required 
the further attendance of the witnesses ; and that the 
conviction must he set aside because the accused had 
not enjoyed the protection provided by the law. 
Queen r. Bam Kishan Halttai 

[25 W.B., Cr., 48 


6. CONSIDERATION AND WEIGHT' OF 
[EVIDENCE, 

135. Weight of evidence— Ninyle 

witness — Evidence of fact . — The evidence of one 
witness, if reliable, is sufficient to prove a fact. 
Zalem Missbb v. Kundun Koobb 

111 W. B., 104 

Balindub Nab a in v. Kalia Messoo Koos 

[18 W. E„ 341 

Pbosonno Nab ain Deb r. P.omonee Dossee 

[10 W. B., 236 

133. Discrepancies in evidence 

of witnesses — Effect of discrepancies. — Discre- 
pancies in the evidence of witnesses are not the less 
toe. t 


WHITES S — CRIMINAX CASES 

— concluded. 

6. CONSIDERATION AND WEIGHT OF 
EVIDENCE — concluded. 

destructive of their testimony because a greater saga- 
city on tho part of the witnesses would have avoided 
them. Beg. r. Kalu Paul . 11 Bom., Cr., 146 

137. — Consideration of evidence 

— Assumption of had character of prisoner. — A 
Judge cannot properly weigh evidence which starts 
with an assumption of the general had character of 
the prisoners. Queen v. Kaxu Mae 

[7 W. K,, Cr., 103 

138. Value of evidence— Value 

of evidence of medical witness. — In trying a prisoner 
charged with giving false evidence, a Sessions Judge 
rejected facts which were proved by the evidence of 
certain witnesses, because a medical officer gave it as 
his opinion that what tho witnesses deposed to could 
not be true. Held that it wa3 not tho proper way to 
try a case to rely on mere theories of medical men 
or skilled witnesses of any sort against facts posi- 
tively proved. Queen c. Ahmed Ally 

[UW.B., Cr., 25 

189. Evidence dis- 

believed in soma parts and accepted in others. — 
Whore the evidence at a trial is in part disbelieved, 
as to which part it is thought that the witnesses 
had committed perjury, it is unsafe to accept the 
evidence of those witnesses in other parts and to 
convict the prisoner thereon. Jaspatk Singh «. 
Quebn-Empbess . I. X. B., 14 Calc., 164 

WORKING BOB GAIN. 

See Cases undbb Jubisdiotion— Causes 
op Jubisdictiox— Dwelling, Caubying 
on Business, ob Won king job. Gain, 

WORKMAN. 

See Act XIII op 1859. 

[2 B. X. B., A. Cr., 32 
I. X. B., 7 Mad., 100 
X Jj. B., 7 Bom., 379 
' X X. B., 10 Bom., 06 


WRITTEN STATEMENT. 

See Admission — Admissions in State- 

MKNT3 AND PLEADINGS. 

[B. X. B„ Sup. Vol„ 804 
1 B. X. E., A. C„ 133 
9 W. B„ 83, 130, 280 
16 W. B., 267 
22 W. B„ 220 
X X. B., 14 Bom., 516 

See. Sei-oPP— Genbbal Cases. 

[14 W. B., 473 
X X. B,, 15 Mad., 22 

Denial of title in— 

- See False Etxdbnce— Genebal Cases. 

[XX. B„ 6 AIL, 626 
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WRITTEN STATEMENT — cc»fi*a*d 

Ste La-telced aid Thim— F osrnrrs* ■ 
— DisufiOfTirat 

[LL. JL, 13 Calces : 
L 1. R, 15 MaeL, 123 j 
1. . Form and content# of writ- 

ten statement— Cmi Prottivrt Coif, 1869, 

> 123—befetianCt trr (ten staftmrnl— Tanonot 
Itltrtt* phodinj a ai proof — S. 123 of the Cod | 
Procedure Code contemj lated that a ehfandant i 
should. in hia wr tten statement > t forth the cue be ! 
intends to mate at the trial- The rale fol Owed 10 
JJiArneissder 5 ayh v StoiwsrSara liknlto 11 I 
lloore i J. A 7 Hohun*%J Zakoer Alt Kkan t 
Suita Kcer 11 iloort t 1 A* 463 and Aaro sea 
Bonn v AsrroJvrrv AJcimto llan t 0 that a 

plaintiff mart he b Id to the stslo of facta and 
eejuitiei alleged and {.leaded by lnm in b a plaint, or 
involved in or conautent there* tb appl a ala to 
the cate made on the pleading! by a Mindset. 
Therefore where the defendant la a an t n eject- 
ment averred in h a wr lira a-aU-ment tl at (he land 
In d apute was in fact his, tot had previously to 
1865 hero encroach d oa by the plaintiff who, ta 
1865 wa« about to erect a braiding thereon, and 
that the defendant then n ord t to avoid bticatun 
com prom ud the dispute by payment to the pie ntiff 
of a a inn of monfy and parehaird the land, and had 
since then remained in possession of t ,—JJild that 
the only defenco open to the d fendant wai that of 
pnrcbaae and that he could not be allowed at the 
trial to prove a case of conlinooot o»cr and possea- 
aion adverse to the plaintiff con meuang before 1565 . 
Cbota Eaba r lea ns baaerra 

LilaB.l Bom., 208 


WRITTEN STATEMENT— c aims A 
at the bearing of lbs rut. H levaccy" u to be 
| judged by what the defendant believed to fca mat ml 
; to bis case a*-d nit whether St did id fact (Mow 
I a good leftr.ee to the action. KtixaTit \aiK r 
i NasaKTiSJt Aanraur Vi mu 10 Bom, 425 


Arcnmintalt*. 
ilolnunt —A wntten ataUment should not be area 
mentatm El.eis «au at* Sara a r fits# hisnos# 
SlS0B 81V B.,„88 


jtd 


~ Offer rttkcnl pit 


Werast mattlr-Aet Till of >(,69 
- An oBct w thout prejudice should be 

omitted fr m the pleading*. In a an t wb re tbe 
wn ten statement of tbe plaint ff contain! d 1 Hera 
relative to an offer made by tbe defendants v tlioui 
prijud ce tbe Court ordered on tbe appl cation of 
the defendant that tbe paragraph, of the written 
»UWnt relating to the offer should be struck ont. 
nmroBD e. East Isptur It Anwar Cox past 
4 &3 B L R, Ap, 18 

_ ,17, ' ‘ Irrtletanl mailer 

iu7"ww?v <# U “ tW "* off He 

* u m , m * r IUd statement matter 

2£M StW»5» «“ «•** "> *PPl colam 

^ £1( , * * Jeare to Me a 

out the ioni , tU , n statements *hoaId eel 

e _ [3 R IV R, Ap., 12 

J*I« for trrr {(««■<■■ p,?-- . r “*W °JT f*e 

vntttE ,( mallei- Tender of 
tale a wrAtea aUtem^if **“ J=\sd ct oa to 


— rha ollacel cm appeal i * earn tint mtl **fii 
le a tlolemtnl —A Hindu wrote b a will dent* ng 
certain ancestral property to his wife ivd on He 
following day be registered It and took the p-ain iff 
inadojtion. Tbe testator d cd shortly aferw4.uk 
It was found that tbe plaintiff's t s'ursl fa her cat 
aware of tbe d apoaltion# contained lu tbe a ilk and 
that tbe tr»-ate>r would not have adop-rd the plsl&uff 
but for tbe consent of tbe natural father to 15.M 
dispose Iona. Tbe defendants who claimed under a 
gilt from tbe wife tad ocrded the auoptioa In tbuir 
written statement and CO appeal r»nrd the further 
plea that the adoption If any, w*s «eud tional on the 
provlaiiua of tbe will being acqumsced In- JUU 
that the defendant# wire n-t p eclnded fro* sue - 
eroding oa the latter of these plea# notwithstanding 
it was Inconi su at with th ir wrilteu sta. 
Vakouei XnJ-jA Khtm X HoUtt* Bl It, I t _ *» 
loCclc~6S4 L.S.1ST A SI distinguished. 

Nabatabaiimi r. Kaxasaxi . 

- Court-feo on written s t*ta 


ment— Corf* of Citil TnftJxri f Act f/Jf rf 
IkSVl *. 1 20- Act A cf 1677 t UO-Coorl Ten 
Ad (Til of 1S-OJ t 19- A wn Uo atat meat el 
hia case trod red by a parly to a an t at cap llat 
before or at first bearing of tbe suit, la to liable to 
any Court-fee and may be written ou plslu pap 1 ^ 
(a. 110 of Act X of 16 7) A wnUto sta^nwc* 
railed for by tbe Co- rt after the first h'«v? js »u»> 
exempt from itamp duty (a. 19 of Act t II oI 1B ,_L 

XAGO.I.OAitt ERR^SBomwWO 


8 Verification of written state- 

ment — Aim it o» on rteorJ w itAont ft' 

A wntten statement filed by the defendant should » 
venfi-d but if admitted ©a the record wtfrwt »«n 
fi cation, lU allrgatiou should be not _«d *“4 
framed accordingly BlElUCHCES ^BoT^tr £ onto 

g TemficaliO* «• 

Procedure Cod. by «. 115 and «S roaiU. 

c pal oScpt of a Corporation to vwifj * ** wiar y 

rtatemrol, and ,t .. 


“-saftSASSi 

rport ng to verify * P** 


that permits oa f.,r that 

but it should be shown in 

that the person purport eg to ve™?*-^^ 0 
written statement on behalf of # Wrp^' ^ 
Company u a principal osBerr «f the Corp^tiW ^ 
is able to depose to the fact# t» 

plaint or wr tten statement contain* » 
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WRITTEN STATEMENT— continued. 

that ofiect, verification in the usual form would prob- 
ably be sufficient. Where suits had been filed against 
the East Indian Railway Company, the plaints in 
which described the defendant Company as a Corpora- 
tion, and an application was made for the admission on 
behalf of the defendant Company of writton state- 
ments signed “ The East Indian Railway Company by 
their constituted attorney and agent Richard 
Gardiner,” who was described in the verification a3 
the "Agent of tho defendant Company,” and the 
written statements contained no statement to the effect 
that he was a principal officer of the defendant 
Company and able to depose to the facts of the case, — 
Held that such evidence should be supplied by 
affidavit before the written statements could be 
admitted. The provisions in the Code relating to the 
verification of written statement, however, being 
intended for the protection of plaintiffs, their obser- 
vance might be waived bv tho plaintiffs, and if they 
were prepared to waive objections to the sufficiency of 
the verification, further evidence of the nature 
indicated might bo dispensed with. Sbbenath 
Baneejee d. Ease Indian Railway Co. 

p. B. R, 22 Calc., 268 

10. — — Application to 

verify — Notice— Practice. — Where an application 
is made that a written statement be verified by a 
person other than the plaintiff or defendant, it is 
always desirable that notice he given to the other 
side, although not absolutely necessary. Einlat, 
Camebkll & Co. v. Steels 

fl Ind. Jut., N. S., 39 

11. Application to 

verify by agent — Notice.— The Court will allow a 
written statunent to be verified by tho constituted 
attorney of the party without notice to the other side. 
Overend, Gurnby '& Co. v . Steele 

[1 Ind. Jut., N. S., 40 

12. Riling written statement— 

Time for filing. — Under tho Code of Civil Procedure, 
a plaintiff cannot file a written statement after having 
been that of the defendants, and by way of rejoiuder 
thereto. Jadob Ram Deb alias Jacob Cdhndee 
Deb v . Ram Loouun Huduok . 5 W. R., 56 

18. Filing and veri- 

fying written statement on behalf of plaintiff — 
Civil Procedure Code, 1859, ss. 28, 123 — The 
plaintiff in a suit went on a pilgrimage after he had 
been ordered to file a written statement, but without 
having filed it. Rot having returned when the case 
was on the board, his son applied, under ss. 2S and 123 
of Act TUI of 1859, for leave to v erify and file a 
statement, alleging himself to bo interested as a rever- 
sioner. The application was refused. Held that a 
third party will not be allowed to verify and file a 
written statement for a plaintiff who has < ulpably 
neglected to file one himself. Denomoye Dosses r. 
Taueachoen Coondoo CnowcHBr 

(_Bourke, O. C., 153 

14. — — Admissioaof written state- 

ments - Cfcii Procedure Code, 1859, ss. 120, 122. 
— The admission of written statements of the parties 
on various dotes, unless expressly called for by the » 


WRITTEN STATEMENT — continued. 

Court, was held to be contrary to the provisions of 
ss. 120 and 122 of the Civil Procedure Code, 1859. 
All Rdees alias Esidad All v. Tobab Am alias 
Mibza Ravyab W. R., 1834, 44 

25 , Written statement by third 

party — Power of Court. — A Court has no authority 
to receive a written statement in a suit from one vyho 
is not a party, or to permit such a person to appear 
at the hearing. Sdrnomodeb v. Bykhnt Chdndeb 
Uustobbe .... 25 W. R., 17 

lg. Defendant neglecting to put 

in statement— Adjournment of case — Costs. — In 
the event of a defendant neglecting to furnish a 
written statement, the Court will examine him as to 
tho grounds of his defence; and should it appear 
desirable that a written statement should be put in, 
the ease will be adjourned for that purpose at the 
expense of the defaulting party. Ramrstios t. 
Oriental Inland Steau~Ravu>ation Compand 

[2 Hyde, 89 

17. - - - Additional written state- 

ment — Practice — Act VIII of lcs59, s. 122. — An 
application by the defendant for leave to file an addi- 
tional written statement allowed on condition of the 
defendant paying tho whole costa and furnishing a 
copy of the additional statement to tho plaintiff free 
of charge. Distinction made between such an appli- 
cation by a plaintiff and one made by a defendant. 
Dasmani Dasi v . Sbinath Ghosh 

[3 B. L. R, Ap„ H 

IS. " Supplemental 

statements, Filing of. — Supplemental written state- 
ments cannot be filed after tho parties have entered 
upon their case at tho hearing. AIonchershaw 
Bezonji v . Re vv Phurumsey Spinning- & Weaving 
Company . . . I. L. R, 4 Boin., 578 

19. Civil Procedure 

Code, lS59,s. 122. — A Court was held not to have 
done wrong in admitting a supplemental written 
statement which it had called for under s. 122, Civil 
Procedure Code, 1859, which did not add to or vary 
the plaintiff’s claim. Jahangekb Bbksh e. Bhic- 
kabse Rail W. R., 71 

20. Statement ex* 

plaining plaint. — A written statement which was in 
explanation of the plaint and not starting a new case 
was allowed to be put in by the plaintiff after evidence 
vva3 taken, and the defendant not being prejudiced 
by its admission. Dale Mahomed r. Duoolee Ram 
Doss .1 . . 22 W. R., 377 

2L — Amendment of written state* 

ment — Permission to extend counter claim — 
Practice.— The defendants, owing to their ignorance 
of the true facts, did not include in their eountcr 
claim certain sums paid by them to the plaintiff in 
part payment of the alleged losses incurred in respect 
of the purchase and re-sale of tho aforesaid cotton. 
JSTsM that the lower Court (Bessel L, J.) had rightly 
permitted the defendants to put in a supplemental 
written statement extending their counter claim so as 
to include these items. Lahhmichand r. Choioo- 
ham . . . I. L. R, 34 Bom,, 403 

, 111! 


TO), r 
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WHITTEN STATEMENT — ttmduiU 

22. Objections to written State- 

ment— Sii*iay-*“.fi’£iir clear detje"—C r l Pro 
etinre Code 1)59 t 124— k written slstcmcat hai 
been "foor cl »r dsys npen the file la compliance 
wi h the rale 2S although tbo lxt of each day* is > 

S an da y Objections to the »n ten etst ment on the 
ground stated In a 12; of Act bill of IboO caurtot 
be Ui-n wh n the suit ■ npe for hearing bj»Ahi/- 
wood e Pakey Cor, 39 

23. Raising question not raised 

in written statement iMeiontora e eg* I 

ah e d f net »irnl e» etat neat— A defendant ( 
net precluded from arai og h mself of any (qu ty 1 
which mi e ht arue out of the farts pror d »t the Inal, 
merely became he has not raised thst equ ly on the 
face of hu w ttea statement. Goca Cncrois 
Biswas o. GBtstn Cue deb Biswas 

[7W E. 120 

24 . Ha i »g nut i on 

of jnntduhon—Frtik |>( Peart t —Where a 
qn at ion of jurisdiction had n t been raised a a 
written statement the defence therein hero,, 1 m ted 
to a statement of the mints of tb case an application 
to raise an issue si to jurisdiction w > granted on 
payment of the cos i of the adjournment to nablc th« 
plaintiff to meet the case s t np ItoaiElloLLA 
rPsismt Cor, 8 

WRONO-DOERS 

See COSIBUJTOO* «ni fob— J our 
U eoso-doees. 

See Loirunoj Act IS abi 109 

[L Is. R. 24 Calc, 413 

Set fits J CD CAT A — PaBTISS — <130 
PABTUI 08 THIIB EefbejesTATITI* 

[L L. R, 14 Bom, 408 


WRONGFUL ATTACHMENT 

Se« Attach best— Liamutt fob U sot& 
rci Attachmeht 

[E I*. R, 17 Calc. 43 ( 
Is. R. 17 LA K 
See Damages— jjiascee asd Asizasiusn 
or Damages— Toeis. 

(3 R L. B„ A. C, 4 E 
I. Is. R, 3 Bom. 7 4 
7 Mad, 23 { 
Casas udea Damagee-^cits roi 
Damages— Tobts 

S«e Cases ckdxb Exxcctios or Decbii 
hUMun tom Wtosonn, Exectmoa 

■WRORQeql CONFINEMENT 
See CoxrocBDiso OmwcE. 

S«WBos (:r n.E^ I ^ I ^ 19 Calo -> 57 . 

[LL-ii 12 Bam, 37 


WRONG FIT Is CONFINEUBNT-<e*l ex i. 

1. What amounts to Imprison 

mont —Su t for da.mogts.~- The d t a min g of a person 
in a particular place or Iho o spelling him timus 
particular direction by force of an fit nor w li ortr* 
powenng or suppressing many way hu own vo.attary 
action it an mpnsoument on tho part of the person 
tier ci* ng that cl tenor will. Pabas ncsAM SiBA 
bata Past cur *. hiCABr 3 Mad, 333 

2. Nature or confinement— Trial 

Cede (Jet XL l of ZS60J s dpi -In order to 
render a person liable under a 3 1C of the Pens! Code 
it must be shown that th* wrongful confinement was 
of such a nslnre as to lad cate an intention that the 
person confined should not be ducortrrd. Is rax 
MATTE* OT TUB PETIrSOE OF bEESSATH lUSXBJM. 
E JPEEJI r. S8EE3AT1I BaSEZJ Eg 

[I L.R 0 Calc., 221 

3. Unlawful commitment by 

person In authority— Illegal am t—2'tml 
Cede e 220— Prtmapt on qf mal ei —Proof of 
unlawful commitment to coufincmcut mil not of n*df 
warrant the 1 gal inference of malice. hno«l 3#* 
that such ramm ttccn is contrary to Isv is a q wtwa 
ol fact and cot of law and most be pro cd in order to 
satisfy the requirements of a S3J of the Pcnsl Cate- 
Kao e N ABATES ItABAJZ 0 Bom, 3*“ 


4. Obtaining arrest of wrong 

person— ZisW lg t f ptrtet ettt •/ Cenrt » 
mot on . — 'VTicro a wroa„ person Is arrested and a 
prison id under a dterto to wh eh he is no party “• 
jf non setting the Court in mewon it not Uhle lot 
such arrest and mens om mt f be did not obhnn the 
process fraudulently or mp-ope ly BheeS a Cjlabau 
c Doxn Mcxri 8 Mnd,S 8 

5 Illegal arrest— d/sf e# 

pertooh two of them police cons jblcs and two ti lagC 
odic n, were con fitted of wrongful confia meet ana 
abetment thereof. The del ndantj, the 
tEccre, mahaonsly directed the arrest of eerta u 
persons for r sating tho detention of certain frgi 
found txnjiAAiiii-. UtU a pood connet^- 

AiOtmtOTB 6 Mad, Ap, 24 

Wrongful restraint— I>wf 
— , _ ir.ti, . oat an 


Code et S39, 340 3i3-ilJwe — llshco » 
essential ingredient In the offence of “wrong!' ton 
6 nement " as defined by A 3 A 0 of the Indian recsi 
Code (Act XLV of ISoO) The offence u ““P ” 
when a person u wrongfully natmlnedin each a un^”" 
as to b« pre ented from proceeding beyond e 
circa iscr bing I unti. And a person Is wrong J 
restrained when ha u rexunUnly obstructed sow " 
be p efcntrf from proceeding in any dinxliw' 
which he has a nght to proceed. The _ 

abkari inspector tuitcd a todJy shop where n ™ 
plainest and one D were employed ae eg* 0 ** V 
aale of toddy liar n s reason to •'” 1 *'“, , r ^ 
offence under the Abhan A t (Bom -»J A , w 
1878 ) had been rommiLob the * cea *” 
inquiry m the course of which thecompW^^ 
certain statement* implicating hi* lebo* _ 

The accused thereupon root red to prwe*® . 
male tho complainant a w turns in the *“"* j—j y, 
to preTEnt him bring tutored, the ecccsi-o 
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WRONGFUL CONFINEMENT— continued. 

seyoy to bring the complainant to his camp, and there 
detained him during the night, and on the following 
morning sent him in chargoof a sepoy toa Magistrate's 
Court, where the complainant repeated the statements 
mado by him before the accused. He was then 
allowed to go away. The accused prosecuted D, and 
iu the course of his trial admitted in his deposition 
that he had ordered his sepoy to bring tho com- 
plainant to his camp, and had detained him there 
during tho night. After the termination of jD’s trial, 
the complainant charged the accused with wrongful 
confinement under 9. 343 of the Indian Penal Code. 
The accused pleaded that the complainant had volun- 
tarily come to his tent to have his statements reduced 
to writing, and that he had of his own accord stopped 
in his camp during the night. The trying Magistrate 
held this plea proved, and discharged the accused 
under s. 253 of the Code of Criminal Procedure (Act 
X of 18821. The Sessions Judge held that, though 
tho accused had detained the complainant iu his camp 
during tho night, still he was not guilty of any offence 
under the Penal Code, as he had acted without 
malice and to tho best of his judgment. Held by 
the High Court on revision that the mere circum- 
stance that the accused had acted without malice and 
to the best of his judgment did not protect him, if Ida 
act otherwise satisfied the definition of s. 340 of the 
Indian Penal Code. Diiania r. Clifford" 

[I. L. R., 13 Bom., 376 

7. — • "Wrongful arrast— Penal Code 

f Act SL V of ISBOj, s. 342— Criminal Procedure 
Code (1SS2), s. 54— Offence committed hg a British 
subject in foreign terntarg — Boners of the police 
to arrest for such offence without a warrant. — S. 54i 
of the Criminal Procedure Code (Act X of 1882; 
does not empow er a police officer to arrest, without a 
warrant, a British subject in British India <u a 
charge ot criminal breach of trust or other cognizable 
offence committed outside British^ India. At was a 
native Indian subject of the Queen-Empress, residing 
at Bclgaum. A complaint was filed against him in 
the Saugli State, charging him with committing 
breach of trust within the territories of that State. 
Thereupon he obtaiued an order from the District 
Magistrate of Belgaum, dated tho 15th November 
1891, which exempted him from arrest for the offence 
of criminal breach of trust without a warrant issued 
by himself or by the Political Agent of tho Southern 
Maratha country. This order was communicated to 
21 through the accused, who was tho chief constable 
at Belgaum. On the 27th November 1891 a police 
officer from Saugli State came to Belgaum with a 
warrant issued by the Saugli Court for the arrest of 
Af on a charge of criminal breach of trust. The chief 
constable thereupon directed 21 ’ s arrest. 21 brought 
to the notice of tho chief constable the District 
Magistrate’s order of the 15th November 1891, but 
he was detained iu custody till the matter was reported 
to tho first clas3 Magistrate, who ordered his discharge. 
In the meantime the complaint filed against 21 in the 
Sangli State wa3 dismissed without requiring his 
extradition. 21 thereupon prosecuted the chief con- 
stable on a cliargo of wrongful arrest and wrongful 
confinement. Held that? the chief constable had no 
power to arrest fcha complainant without a warrant,' 


WRONGFUL CONFINEMENT — concluded. 
and that he was guilty of the offence of wrongfu 1 
confinement under s. 342 of the Penal Code, In ns 
Mukund Bare Vetre . 1. 1. B., 19 Bom., 72 

WRONGFUL CONVERSION. 

See Damages — Measure and Assessment 
of Damages— Torts. 

[I. L, B., 4 Calc,, 118 
5 Bom., O. C., 140 
I. L. R., 10 All., 133 
See Onus oe Proof — Wrongful Conver- 
sion . . . 7 W. B., 286 

See Pledgor and Pledgee. 

[X. L. B., 19 Calc., 822 
L. B., 19 L A., 00 

"WRONGFUL DETENTION. 

Detention of accused by Police 

Inspector — Criminal Procedure Code, 1S72, s. 124. 
— Per Glover, J. — Where a Sub-Inspector of Police 
is charged with having detained prisoners for more than 
twenty-four hours, it is not necessary for the Crown 
to prove that he detained them with a guilty know- 
ledge, as s, 124, Act X of 1872, imperatively lays 
down that accused persons are on no account to be 
detained beyond that time except under special order 
of the Magistrate, which was not obtained in this 
case. Queen v. Basooeam Dabs 

[19 W. R„ Cr., 36 

WRONGFUL DISMISSAL.; 

See Cases under Master and Servant. 

Suit for, against Government. 

Nee Government * 7 B. L. B,, 688 

WRONGFUL DISTRAINT. 

See Bengal Bent Act (VIII of 1869), s. 27. 

[3 B. L. R., Ap„ 74 
6 W. R., Act X, 7, 33 
8 W. R., 162 
Marsh., 284 
15 W. R., 451 
3 B. L. R., A. C., 261 
7 W. B,, 41 

See Bengal Rent Act (VIII of 1869), s 100. 

[Marsh., 470 
3 "W. R„ Act X, 139 
See Jurisdiction of Civil Court— Bent 
and Revenue Suits, NAVVP. 

[L L;iCl2 All., 409 

See Madras Bent Recovery Act, s. 78. 

* [L L. K., 20 Mad., 449 

See Private Defence, Eight of. 

[23W.B., Cr. f 40 
See Rioting . . 8 Mad., Ap., 11 

[X L. B., 13 Mad., 148 

See Trespass— General Cases. — 

[03 W. R., Cr„ 40 
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WRONGFUL DISTRAINT — cax! hi ud 

1 — - Cutting and carrying away 

CTops— Pet-scar fill i» possess m is tie nhca of 
decree.— Certain pstn nara who, ia ex ecu l oa of % 
decree fcx lUi poucsuon Lad Veen pat ia wmilnal 
possession of thur land* instead of coating lb* raij at« 
allcwid them to cnlti rate a~-d «L»a they bad colli 
rated cot and earned away tbnr crept Utli that 
the act of tbe patn dart was an abase of the lair of 
distraint and re Icreii than liable for dares r*. 
AooailoHns CaccsiBBcnr t Tsakoos Morn 
Dus* 10 W IL, 70 

2. Crops Seizure) of —Act X o/ 

US' 1 it 142 aud 113 Trttpait Certain anHns st 
sued In tbe l o lector' ■ Court tbe xatnindar and ott era 
empl jed by lum for tbe saloe of cropa a. it d and 
earned away and r a cert ficatc as wsa alleged by 
tbe defendant*, granted to them by tbe Co lector tat 
wh ch they failed to produce. JJtl I tbit ta. 112 and 
lid of Act X of 18 9 applied to tbe caie 5 143 
Act X of 18o9 contemplated tot oily tbe cue of a 
person aboprof.it a ofot w tbe proa uvea of tbt 
law though be baa no peer r to dla r> a tut also tbe 
ease oi a pertoa who. urn, r colour of tbe Act do.) 
distran but do* rot lo so accord eg to tbe pro uo a 
of tbe Atb °aeb (arson a a re ecu* d red by that 
■ectioa as tmpaaaera, and were liable to tbe penalty 
of trespass, in addition to damsg a which m»y be 
award dagainsttUm by tbe RerenueCouit Ratal 
aloHAS'vaatas r JatosiTn Dm 

l3B.ii.R -, a c„28 lawa, 


- Person acting « ithout author 
• ltJ Tr„ pa . t -a 113 
Ac ‘ X ® f W® 3 d . d C01 »!pJ *heo a di.-ra oer acted 
*itWt tbe authority of the sapen r bo der Ia 
TOch a case be waa a mere trespaas r Romanes r 
BEOLuatH Dos* 6 W B„ Act X. 67 

ittmTTT Suu for damages for illegal 
distraint— Tort So.jottdtroJ pari ti-Iort ti 
5i* ?*.* °/ io ? — * ,a 1 for com prcaalna for 

ibegal distraint of crops waa brought by one of two 

ST* r 01 . l" l,Ued , t0 «*« «*>!• Strained. 

kf ? ‘ l \ Ut * ct H>e c*io oa the 
Knrand of non joinder of a party that party waa «o 

to* rule that penoaa baring tbe lame cauae of action 

a«ars^s Sizes 

dant u Uht» W *J r onded by law tbe d fen 

bare wT 1 , 1 V* 1 00 1 tbf damages only as 

SyjttTK 1 7“* pU “‘” .is7 

Aaii sum c PaoissTH 

6 1 Is. R 25 Cola, 285 

underwent i a ,J >ei i? oaa , ,Em0Til| S property 
-1-erwms ^-/r^rt-I'enal Code 1 S7X 
cf tbe rent law I*®P«ty aider the piovumna 

prooedtd agaiaat nod« t ?a° l * ,r,l “ t “* *° b* 
Pubes aegnerrf a, lhe cn “ n »* law Lnt the 

pronde^i^’i a“ 
“™*c Z£,wi 


WRONGFUL DISTRAINT— toac/wfe* 

0 Right to buo to set Adds 

wrongful distraint - 2 yi t of landlord oyeiasi 
trespasser —A landlord whose tenant a crops bice 
been wrongfully d strained by a a rarg r baa a r git 
to sue lo set as de such wrongful distraint Hosso 
Nauai* r fcuoocna Kstamo Uanan 

[I. Ia Ih. 4 Calc., 690 40 L.Bw32 

7 — — Right to damage* for wrong 

fuldiitralnt— Ae.y Act WI »/ 1W n C9 
<S — LuMttf it inf fur Jtaajn — IV ten oathe 
one land, a ra yat loaiitutea a an t to co bit tb«- 
demand of a disjala r tic Court has nooplioc Cut 
must adjudicate upon lbs demand. If 03 the otter 
Land, the d.s jaiotr baa distrained •'otherwise than 
accordin r to tl e proiui os of tbe Bent Act, be lias 
done so at Lie peril and rendered Limte f Lableto an 
actioo for dauug a by tbe owner cf the distrained 
pnperty Tasijra Raji Linuir CcoiTiur c 
itajcuuot* Tosrar 21 W R^334 

8 Right to damages--/ < St f 

IS57 a 113— Su t t, et-mteit d lint •/— 0«W V 
/rvcf—D oieyes— In a nut to cootcri the dmaad 
of a diatraioir the landlord ia only ri^ured to pw™ 
tbe fact of tenancy and tbe amount oi jummai u 
thereupon the tenant plfadi payment and payment “ 
denied, the onus ta oa tbe tenant to prore bm aueja 
turn Beftre a tenant can ot am aaj decree for oam 
ageaoa the proa ad cf illegal distra nt, he mns pr-ra 
* hat lort be baa actaally namintd. Oou* D*»” 
t P*s»axa JIBWC6 8 W 220 

0 Onus of proof— A»i//or<f««eyee 

for HrtnafHl dnlra 1-Jcl X of VA*, • 

— In erd r to maintain a amt under a. U3 Art *«* 
18 9 U waa ucctasarr for tbe plaintiff to pro ,u -*‘ 
tbe defendant in mating tbe dut caa waa nrt>°8 
ooly witbout ngbt but wilb iut anjtbm^to justuy 
him in su) poairg that he had a n B U to 
mire trespasser Wi-bout any rcasoaatda 
for the claim act up. BAT* “““i', 

Jboaoo Motus . 15WB,B43 

See Jgholl sjjsikh r Bso.0SAin 
hust g -W Bw IS 3 

10 — Suit oa account of property 

damaged by wrongful distrainer— Ad '■ J. or 
JSW » l i2- Darnel i for reiat f’ flirt •.!, 
Power of Court lo award — Wbra a aoit had^w 
brought under a. 142, Act X of lbn2 00 , 

of property damaged or daslroyid by t gj«a 
distrainer the Coart waa not compels* 10 ****,. 

damage* for wratioo* dJ «a aL fcodi d»®*g * 

properly awarded by tha allots* ondex a. 13^ 
aut to contest the ddrnmir’s disnird- • 

Ban r WooicxjtBl or 5 V E,ActX. 

1L Procedura— Xt*j ■ iet VI ^ 

of m3 i M- Proc"dfftoj*‘*‘f r tr,! ”‘ *rz* 

fullg dutrom ay —When P^ 0 ***”*?,. . . jc,y 
before a Mutuif under Bm e al Act > 111 of ^ 

»- 101 he >* hound, tot to , „,„&d 

effence baa been committed, and if be * , , ^ 
that it Las, tbe only order he can “**♦ ~y 
offinihra (not Ulog tenants i* that they 
the ralue of tb* crop* 4 ia 

Lana i ArooiroI».s 30 w 
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DIGEST QE CASES. 


( T1398 ) 


smOSO^UL GAM OB ^ 

' See Tan* . I. £• ££ 18 A1 L, 88 

I. L.R , 22 Calc., 669, 1017 
I. L. R., 25 Calc., 416 


WRON GEUL loss. 


See SIischiep 


3 B. L. R.. A. Cr., 17 
ri L. R., 3 Calc., 573 
I. L.R., 12 Calc , 55, 660 
X Xi. R., 7 Bom., 126 


WRONGFUL POSSESSION. 

^SlKSEfns 

msmmm 

t^recovcr^raifc the°true owner, any sums so 

CHAM [if l! E^Tcala, 586: 3 C. Xi. R„ 456 

WRONGFUL RESTRAINT. 

See CoMEOomia^OmacB^ 1Q3 

See Mischibb . I. L, R., 12 Calc., 55 

See WBOHMI* Bom., 376 

- —Penal Code, sa. 339, 340, 342 

1« _ n j ± n f Trt o ca so of a police 

— Police officer, Conduct of. 342. where 

officer charged uni ^'^ntion of doing an act of 
there was no malice, no - ^ au( j nQ 

the nature spoken of m s. 3.9 '5 hm was 

voluntary obstruction or r _^ ’ cser cise of powers 
piobably excessive and officer, the facts were 

not civilly excusahle in apolice officer,^ ^ wwDg _ 

held not toamounttote usxraon os 

ful restraint. In the ME?, oar 51 

BTOBOOE H0S3EIS • * 

a 339 — Refusal to let 

s E »° 

Shoes Sahai v. Uahohed E±z * q ^ Crf> 20 

— Police beeping 

Cttate <*$ » S? 

that there was nothing m law to wax 
keeping him so in restraint, ^ 40 

Ehsbess • 


WRONGFUL RESTRAINT— continued. 

ff Restraint and 

taking money on false plea.-W here the accused 
prevented the complainants from proceeding in a 
certain direction with their carts and exacted from 
them a sum of money on a false plea ,— JXelA the 
accused were guilty of wrongful restraint, and not 
theft. JoWAHIB SHAH r.OEmHAEEE CltO^HB! 

g -Penal Code, ss. 79 and 341— 

Mistake of fact— Act done ingood faith under belief 
it is justified hy late- — A Court pe m accompanied by 
two of the decree-holder's men (petitioners) went to 
execute a warrant of arrest against the judgment- 
debtor M. A palki with closed doors was noticed to 
be coming out of the male apartment of AZ s house. 
The petitioners, believing that Af was effecting his 
escape in that palki, slopped it and examined it, 
although the persons accompanying the palki pro- 
tested and said there was a lady in it. Admittedly, 
there was in the palki a pardanashin lady of rank. 
Held that, having regard to the terms of s. <9 
of the Penal Code, a conviction of the petitioners 
under s. 341 was not right. KanaI Lae GoWAPA 
c. QrBBK-EitEBE33 . I. L. R., 24 Calc., 8n5 

Kahhax Goaha r. Qww-Bsipbm^ ^ W j e05 


6 Panal Code, ss. 52, 79, 99> 

and 342-McZ done by a person by mistake of fact 
in aood faith believing himself justified by law— 
III oh t of private defence against acts of a public 
sen ant acting bond fide under colour of h>s office— 
Act XII of 1S56, s. 35— Reasonable suspicion— 
Obstruction to a police officer while acting in exe- 
cution of duly— Arrest— Criminal Procedure 
Code (Act X of 1S82J, s. 54.- On the 2 ® LU 
her 18o7, tho accused, a police constable, was on 
duty at a temporary pest near the Arthur Crawford 
Market. His turn of duty lasted from 4 to 7 A.H. 
between G-aU and 7 A.ST. ho saw tho complainant 
carrying under his arm three pieces of cloth, bus- 
uectiug that the cloth was stolen property, he went 
up to the complainant aud questioned him. In 
answer to one of the questions the complainant stated 
that the cloth was made in England. The accused 
noticing that each piece boro Gujarathi marks and 
not knowing that such marks aro placed ou English- 
made goods, concluded that this statement was false 
and that the cloth had been stolen. Ha took hold of 
one of the pieces of cloth in order to examine it more 
closely. The complainant objected to this, and there 
was a scuffle between them for the possession of the 
cloth Tho accused then am-sted the complainant, 
aud took him to a European Inspector, to whom he 
stated the facts, alleging that he had arrested the 
complainant becauso he had assaulted him. The 
Inspector, seeing that the complainant was an old 
man, and on the accused saymg be was not hurt, let 
the complainant go. The complainant then lodged a 
complaint before the Acting Chief Presidency 
Magistrate charging tho accused with wrongful 
restraint and wrongful confinement, ofiences'pumsh- 
able under ss. 341 aud 31-', respectively, of the 
Indian Penal Code (XLVof 1860) The defence 
was that the complainant had assaulted the accused. 



DIGEST 0? CASES. 


( OCOO 


■WBONGEOT. REBTBAXHT-ccoc.'kW 
, D a bad been ou that account arrested and kept a 
confinement W*il by the Inspector of Fol ce 

Tbe Magistrate found that there w «) jastvficat on 
{at the sue p cion whch the accused prof ascd to 
axic tam that there were no reasonable gnmua* for 
qnes ourng Urn cornpla naut about the c! (A a hu 
vowcssion, and that tie scutSo waa caused soiely by 
tbTaction ot tha accus d >n tm'.mg the i com plain sot 
without any val d r»«ou a> a suspected tfc ef Taa 
Magistrate coat ettd the accused of wrongful to a 
finten at under e. 313 of tha lad an Penal Code (Act 
Xf»V of I860) and sentenced bun to fear mcnlhs 
t crons imprisonment. Held by the Bigb Court 
that tha con ction mi wronp The acens d luring 
under tha arcaEuiancc* of the esse, as honest 
totp c o that be cloth in the possession t-f the com 
plain act wssetolcn property »»i justified la putt nc 
ijacrt on» lo the compia oant the answers to win h 
Bii.ht clear away bis sosp cion* and having r cc red 
answers which wcronot in hi op won satisfactory 
lie acted under a load fit belief that he was 1 gaily 
Jt» died in detain n. what he suspected to t» * olen 
property The puttng of quest out to the complain 
ant not for the purpose of can ug annoyance or from 
idle cunos ty hut n order to cl ar up his rasp oua, 
was au odicst on of tool fas b aa d fined n a. S of 
the Indian Penal Code (Act XLV of ISOO) He was 
therefore p otected by s. '"S of the Code. E eu 
though the act of the accused in d taming th» cloth 
m ght not hare been strictly jostiCable by law — 
that Is tree though there m gbt not hare Veen • 
complete bans of f*ct to jost fy a rcaaooable sn*. 
p loo that the cloth was etolco p operty —still the 
complainant had no r ght of pr rate defence under 
s. 09 of the Code as the accused was a public servant 
acting In good faith under colour of his otfico and 
his set was not one wh ch caused the apprehension of 
death or ol grievous hurt. The complainant waa not 
Justified to r fusing to allow the accused to inspect 
the cloth, in snatching t from his hands and m 
scufflingwithhinu Us was therefore legally arrested, 
S'. 1, I * oI fhe Criminal Procedure Code 
l*, x fur ohstructmg a pol cemfficer while 

« SCTt ‘i“ of h * duty Biuwoo 
3nui t Mvxji Data* l L. H 13 Bom. 377 

WROHaED 1 . BEIZUBE IN EXEC a 


CoM 1S32, a. 211 
it?. 111 01 lfc Cl s. ill— QcMiiora 
is Eiicnnos o» Dins*. 

[ 3 Mlf 187 
2 Agra, 106 

13B I* B, 201, 203 nqte 207 note ^08 a«^ 

law a. 85 

3 B L. IL, A. C, 413 
I. L. It, ,22 Calc, £83 
'xf 111514 — Ms vacua tan AgsiaaassT 
c u *ss8«-Toms Marsh, 4S5 
£3 Agra 202 
3B.L.E, A C, 413 
L 1 m . IL, 3 Bom, 74 
7 Mad, 235 


WRONGFUL BEIZTOB IN EXECIT* 
TION— cfscJaded 

Sie Cite* vxDte Eironios or 

—ZiIASHftT tob IVsosoici. A-skO 

TIOS 

Set Caw cxdsr Sam is Esscrnos ot 

Dicsss— Watrvoici. Ban* 


See V IV P ltlinr ACT (XVin ^r 

18 3 ) ». 94 L I, B.«l 


ZAMINDAE. 


E.B..13I.A 


See 0 «asi-Pow*» io Gnsrt „ 4 

[B L. B, Bhp VoL,75,;<* 

K&hullat between Government 

s " c j, r ; a ™ 1 '‘^T£“c»£ , S* 

— Liability of, for repairs of ttUjiL- 
Sc. Cora aver Acr^s > w ^ 88 

- Proof of title of — 

101 

' juH-VlSRA l 40 

Purchase by of P»tnl W" 6t 

LLL-E-flOci^ 

ZAM1NDAB, DOTY OP— ^ 

Ancient tanlcs -A »*r3 

•dory fstttrt~L ab 1 tv for ‘ ^ ^ 

ly eref,flpw of /a»X* — Tha P 1 ^® , (in Z new one* 
taming ancient tanhs and of ronsU-u^^ „£ 
wsa onginallj undurUien by . Imntry ba* 1° 
India, and upon the a ttlement ot lte „ in( j sr ». Subb 
many Instance*, devolved upon *»““ _ju the** 
sam adara Uta nn power to numbers 

tanks, in tha maintenance *>f V .^Li under Induw 
of people are Interested, hut a a ty of pre- 

law by reason of their tcnnr& w 1 nadliahlht C* 
»er mg and repairing them, Tb® rig 
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DIGEST of cases. 


ZAMKDAB, DOT* «. 

c£ such timsmlaw v vith rCr ''[ - „,• norat ions on w ^° u 
Maio^ons 10 those of pitto-* 4 ' , ; rri d and statutory 
.itlnrv i nxvr* Ua\£ UtnK*a uf »l«*y 


:u. amujrau «• ; curpOrAUons o» - 

0 °« to tboseof inm.^ °d and statutory 

taUUory jow<.r» have blUl , tiu , banks of a<> 

mbs imposed. .V ‘ bulled auuy by an 

nek ui.k i« lits ‘ .t,.-itice o.i his part. >s 

itr.-iovdin.try lkoa w . ..^thereby. Maueas 
; of lbudii for dainigc oy Cahvktcva- 

imvtiX OoniMStv- / p U o 0 o • 22 V/. B-» 3^9 
*ma . l‘i B. Ifc * X, 1LA, 30-1 

' „ . AtU)B.VS ltAttWAX Coil- 

S. C. in lower Courts. ^ 
raitt c. X eh util ah ob Eru [5 Mad., 139 

G lAad., ISO 

atid after remand 


AMINDAB, POWEB- Or ^ q _ l 

1~ — 2°^* tlnindat'e engage Jf"* 

ranted Jar longer ten* 1 *™ a ’ ic( jpj o/ l^ 2 ; 

ifA Government— Oyerai : f 0 r a lonitr E crl ° 

-A leasts granted by » IiU ; agaU tnti with tho 
un the term of bis «»“*”«& lor the «c«* 
loverumuit was not c0 uQrmed. Wf? 

ut only '^.VSXppUtdto agriculturally* 
-That Act XV 1 of 1 8 1- aFF u purposes. * 1TA 
tot to -bandjldc leases for i 

Jiil C. liABDCB Baas ^ . J3d. 1ST , 

, L1N.W., part ID. ^ ^-Au- 

thfriti'to grant lease of a le'ise?tUongh 

Unde/ the Hindu la ' T * ^ “lio scope of a ^miudsr' 3 
for a term, is an act within „£ tho zamuiuai , 

authority as inanuger ‘>m suc ces,sor, unlt ^’ ! r . 

aud is, as such, binding ! ? tt “‘ V asmad e, it was otlni 

thucirWmstahcesiu wbicMtwa^ 

wise than bona fide. ^ j,. B.« Q Mad., 

tBi-nx • • ' ..Iter boundaries - 

boundary «.**•« 


tbo lauiiudari, but can “ ^ cuisrAtAPATl 

3> Collections ^ 

intermediate tenure s fright to the gro»s codec- 
ku as such a Jm-hjw / 3, ,e v¥it ° uia bis zannudan. It 
lions from all the mouzshs ermt! dute tenure to 

T/or panics setting duhgapbasAD 

prove their grant, aba r 6 

TBWAliX -r r? T> C 111: 12 a 988 

[2 B. L. B., P - 1 12 Moore’s I. A., 288 

sishf i? SafSAi 

SoSS Taoohb e. AV11UK Beebbb ^ ^ ^ B>> 3 66 

4 _X, i ability fo Er ent-^^-er .a 

as 

joint ^espo^^i^^jg^Jt *he onl^ ^^^jj^h^as^ 
^Lrr^lo'vanee for “coOMAB CHOW- 

SS^“S2-M i I, B., 66 : 23 W. B, M» 

- Ciompensa 

natnidar for loss sU ' , '°' H l miudai- who receives his 
^railway company .. x lmrticinate in com- 


L_ Power to niter 

eel of arrangement alten^^ haV no autho- 

ction of Government.- t to alter tUc 

;, uUhimt the “tUed estates, aik to 

indaries of their perwanci “ ^ m i nd ari to another. 

nsfer lUlages *»«“ “[ u0 binding e&«*> e | c °X 
ch an arrangement is ox made it. ^asi 

tween tho parties vrt» ^ ouOS ^*'^355 
tUHBBB Hanebjee v. Mubbub 1834 , 350 

A,. 2e estate with. 

4 - Power to chas^oi! 0 f cortam 

ex’sonal debts.— A decree C3t»lt t 

ntH.Vi uniiildt C 


j OUlUo 

tilt) miw=* *- : • tuo patni. klAUABdJAH 

5iS““ " ®u»W. B- 

« sale ineseeution^of decree- 

C us tom — Charge on Xf^detrce, and it was proved 

1^ ■£&£8ZZ*> - :"3‘ trs 

Xo C ’ fourth sharo of . ^u^/uth reserved the sale price. 


"sonnddebts. — A *leeveo %££&*«*> 

L with wasilat obtaiuedhy ^ sccu nty- for » 

nch, cannot be pledged by the c»tate be 

BOtiaV debt, nor lor s> ucU “ bo held responsible, 
do liable, nor his B ucces»0 B Bb kbeb 
. ia xe Cuubk Sees v. Baaiho -VST. B., In- 1 


BIC3-H1S XX.V or 1802. _ 

See Habeas Heqoba i °- ■ - B L R„ llo 

X,.B:,1 A., 238,202 

T T T1 19 Ali>) •*** 

■ WASTE I,AMD3 ^ ■ Sdari estate- 

1 mature ofa^ c3tato « 

ter to deal nfi » «‘* f4 - A 


- iitf . r w to tlie 8aw^”" ^ 

- r-» ®“ 

“ a ’iw, «• Fanil, 204 


JfATUl 


., - - Custom — Rig nt to 

T ^JSSZo 

•ssss:, ? 

bu<l zammdavi. be absolute -or originally con- 

occasion o£ salca* becoming absolute b^' foro- 

dilioual, but sulscauen purchaser, and the 

closure, from the U is liability by 

“S^-SJ £ 4i.w »* fcs “^* r ■ 



ZAMN DAB EIGHTS OP— coaclsiei. 
duo*, to the former t being Incumbent on bun to «« 
th»t the tanundir u *»tieScd iq reepect of hu Jar*. 
Kt Id further tint, coder the ores m« -in re*, the 
pLunuSi, the um ndara, were rot tied to one-foorth 
from HAaO the principal ameunt repayable and not 
from the amonn ascertained at the t me of fore- 
doanre to be due to the mortgagee including interret, 
maimnch u the deed made no prormon for payment 
of any mm u inter at. fixiaa Rah r D*o 
luxua^nsoB Agra, F B,C3 i-d. 1874, 48 


«/*« 


Salt m uteit os 
noiallo— JTiyit tl era — L ahl <» of 

oi-pmr'kai'r—R jit of t am idar to kwj-, 
eioia a«.— The eamiadare of a certam ronh.1| t 
clunied from theporchaaerof a houaeaitnated a anch 
mohalla, which had been add in.exccotico of a decree 
one-fourth of the aale-proewdi of emh house anch 
pnxdiMtr being the holder of tath decree Such 
iron e U baaed upon the .enca of the wi, b-nl-nn 
Tliat document elated ,Ur at d, that when a boose 
in anch mohalla on wold, a a-sa called chahar am 
waa receieed by meb xanuodare -according to the 
nnderatanding arn.ed at betw <n the aellcrand the 
zaoiis dare. Held that inch earn ndars were not 
entitled under the tonne cf tU wajib-ol nratoooe- 
loorth of the aale-proceeda , that the decree-holder 
beeanae he happened to hare become the aoctuo 
pnrohaaer could not be regard*! a. th. -UST* 
, U only the “ teller ” who waa liable that 

the term, of the waj o-nhorz were apphcaUe mly to 

aalea and that, under th >e eirennutaceea, the an t 
mnat be diaanaacd. Ban 11 anno * Zinc sen UA4 

P- la It, 3 All, 787 

p® .1 ~ 1 8116 *?* * ara ind»r’a right— 

f£ U sosoMei- Ac, - Where a it nun 

f. " gt f “ ? ld b J t doc not follow that. 

&jr the aale of the itmmdan right, he forfcila hit 
rfT bB « U * a *° ‘“ oUlCT P* 11 * *° respect 

Kissoai^ EA “ Ucssa „ ba,0H Pcmmo 
2 Agra, Part II, 202 


ZAhHUDAB AND HAIYAT 


•See Casta mn Landlord atd Tniy r 

5 “ ct*^”** VAE “* e *”Bicotist 

& * Cm* cidii Eton or Occcrucr 


ZAhOSDAH! DAKS. 

^, ng - £ et Of 1863- 
y^I 01 lb 62 dj ^not^iC P a,, "^r*-— Bengal Ac 
and«xthecS?l .^7 pltm ' k ? 1 ™“ Cih 

dii ohargta. Bisjojito V* I * Ims lb * aamiada: 

oniaojira Sxecaa u ^Hraecort 



Z AMEND ARI DAKfl-cwe/sl/f 
the ssnundari daks, it *u held that the pain dar 
waa Dot liable for a tax wh th wae imposed on the 
lamimlar by Bengal Art Y1U of ISoi EashaX 
Doss Mooasjxs r. aacsso Hors* 

[8WH,100 

3» — ■■ - ftahtl tf of pat 

*ular —The proeiaioo in a pottah that If say item 
is lari epoa the zemindar over and shore the sadder 
ju mm a, the patnidar shall bear a rateable propor- 
tion of it, held not to include the charges connected 
with the lanandarl dak. Bohisi* hair Kor t 
Tsbooba boo*DC*s* Disua 8 W 1C, 45 

Siioca =caacrsT Dxau r. H’ooha Cotrs* 
hues* 3W JL.8.C C. Rat. 17 

ZAIdINDARI DORS AND CESSES. 

— — Salt for— 

Sri Stout Cirn Cocst H om six— 
J cmiticnos — Cxse. 

(X.E.IL, 1 AIL, 414 


ZAAI0R1N OP CAEICOT 

Set lliSBtr I.tw — Wit*— Powsb or Dts* 
rosuio* Guisiui 

[I.;UR,21M&d,10o 
Set Pxssioss Act s. 12. 

[L I*. 1U MnA, 105 


ZANZIBAR. 

See Cosin.il Coubt it Zajujis. 

[LLB ,3 Bom, 58 


• Consular Court at— 


««e Ilian Corn J cats wen oi or— 
lioaaaT— Cirn. 

[L lu B, 20 Bom, 480 
Set Bioa Cocbt J cxiiwcTios os— 
Botuiz — Canusax. 

P- Ia R, 3 Bom, 334 
See Jcwswcnoa or Csueuis. Cock— 
Gmnt Jcaiswcnoi 

p. D. R, 19 Bom, 741 


ZIJR-I PE8H0I I .BABE. 


See Attachmmt— Axnsanoy ucwsa 
Attacoiojt X. Iw E., 18 AIL, 1—3 
See Dscbss— F oux o* Dicks— P os- 
ixsiios L 1a. R, 18 All, 440 


See Lias*— Zc*-i ns hoi Lias*. 

See SIOKOia*— PossiSstOBCSBAS Host 
6 AOs. 


See Sight of Oocctabct— A cQEismo* 
o* Sight— Hod* o» acocxotioj 

[LL.K.21 Calc, 272 
L. R, S3 X. A, 158 
1C.W N, 33 



